Case 1:16-cv-00050-DLH-CSM Document 25-2 Filed 04/08/16 Page 1 of 27

John Fredericks 111

FREDERICKS PEEBLES & MORGAN LLP

3730 29th Avenue

Mandan, North Dakota 58554
Telephone: 303-673-9600

Fax: 701-663-5103

Email: jfredericks@ndnlaw.com
*Licensed in Colorado

Attorney for Intervenor Three Affiliated Tribes of the Fort Berthold Indian Reservation

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF NORTH DAKOTA, WESTERN DIVISION

WESTERN ENERGY ALLIANCE,

Plaintiff,
V.

UNITED STATES DEPARTMENT OF THE
INTERIOR, SALLY JEWELL, in her official
Capacity as Secretary of the Unites States
Department of the Interior; BUREAU OF
INDIAN AFFAIRS; and MICHAEL S.
BLACK, in his official Capacity as Director of
the Bureau of Indian Affairs,

Defendants.

Three Affiliated Tribes’ Memorandum in
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Judge Daniel L. Hovland
Magistrate Judge Charles S. Miller, Jr.

INTRODUCTION

The Three Affiliated Tribes (Tribe) is a federally recognized Indian Tribe organized under

25 U.S.C. § 476, the Indian Reorganization Act of 1934 (IRA). As part of the IRA, Congress

authorized the Secretary of the Interior to approve tribal constitutions for those tribes seeking to

reorganize and to grant certain powers “in addition to all powers vested . . . by existing law”. 25

U.S.C. § 476(e). The Secretary approved the Tribe’s Constitution in 1936.! One of the Tribe’s

' A copy of the Tribe’s Constitution and By-Laws is attached hereto as Appendix 1.
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existing powers at that time was the power to tax non-Indians engaged in economic activity on
Reservation lands. Wash. v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134,
153 (1980) (Colville) (citing Buster v. Wright, 135 F. 947, 950 (CA8 1905), appeal dism'd, 203
U.S. 599 (1906)). Article I of the Tribe’s federally approved Constitution provides that the
jurisdiction of the Tribe “shall extend to all persons and all lands, including lands held in fee,
within the exterior boundaries of the Fort Berthold Reservation . . .” Article VI § 3 empowers the
Tribe’s governing body, the Tribal Business Council, with “all necessary sovereign authority —
legislative and judicial —for the purpose of exercising the jurisdiction granted . . . in Article I of

2

this Constitution.” The exercise of tribal jurisdiction over such actions is subject only to “any
limitations imposed by the statutes of the United States or by this Constitution and Bylaws.” Tribal
Constitution, Art. VI §2.

In its complaint in this matter, in the guise of a suit against the United States, the Western
Energy Alliance (WEA) is collaterally attacking the Tribe’s territorial jurisdiction by challenging
the United States’ authority to issue regulations which acknowledge the Tribes jurisdiction to
regulate and tax ROWs on Reservation trust land.> The Tribe contends that the Secretary of
Interior has the power to adopt regulations recognizing the Tribe’s authority, and once adopted the
federal judiciary must implement and enforce the regulations.

WEA is seeking advisory rulings against the Tribe on the scope of the Tribe’s sovereign
powers to tax and to regulate Reservation trust land, issues for which the legal answers would

require concrete factual scenarios. For example, the Court would need to know whether the

individual real plaintiffs in interest are engaged in economic activity on the Reservation with the

2 WEA appears to be a front for undisclosed real plaintiffs in interest operating on the Fort Berthold
Reservation, although not all oil and gas companies operating on the Reservation are members.

2
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Tribe’s consent, whether the Tribe has a substantial interest in these activities, the extent of the
consensual relationships with the Tribe related to the rights of way, whether the real plaintiffs in
interest are using private or public rights of way, whether the real plaintiffs in interest are Indians,
and other facts which relate to the real plaintiffs’ footprint on Reservation trust land. The WEA is
also attempting to plead around the well-established prerequisite to federal court suit that they
exhaust tribal court remedies prior to any federal court challenge to tribal jurisdiction, and the
requirement that the factual record supporting tribal jurisdiction be created in the tribal forum, not
the federal forum.

The above are by no means the only inadequacies of the complaint. The Tribe has reviewed
the United States’ response to the motion for preliminary injunctive relief, and agrees with
substantial parts of the United States’ arguments. The Complaint is simply a deeply misguided
attempt to litigate broad general questions of tribal sovereign rights without either the real plaintiffs
in interest or the real defendant in interest, and without the required specific factual context upon
which federal jurisdiction and legal analysis would depend. But the Court will not have to consider
many of the glaring problems of the complaint because the complaint flounders on lack of
jurisdiction and inability to join a party whose sovereign rights and land ownership interests are
being challenged.

As the party whose sovereign rights the WEA is seeking to diminish, the Tribe has a direct,
significant, and legally protected interest in this proceeding. For the reasons set forth below, the
Tribe is therefore entitled to intervene as of right in this action pursuant to Rule 24(a)

ARGUMENT

As many other tribes have done in a variety of circumstances, the Tribe is seeking limited
intervention in this case to protect its sovereign right not to have its legal rights and duties

adjudicated in its absence by moving to intervene for the initial limited purpose of filing a motion

3
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to dismiss for failure to join a necessary and indispensable party pursuant to Rule 19, and for lack
of standing. The Tribe has a direct, significant and legally protected interest in this case. That
interest would be significantly impaired if this case were to proceed in the Tribe’s absence. None
of the other parties adequately represent the Tribes’ interests in this case.

Federal Rule of Civil Procedure 24 provides an opportunity for a party to intervene in
ongoing litigation if the Court finds that the party satisfies the condition necessary to intervene as
a matter of right or finds that permissive intervention is proper. The Tribes satisfy the requirements
for intervention as a matter of right under Rule 24(a)(2).

I INTERVENTION AS A MATTER OF RIGHT

Intervention as a matter of right is governed by Rule 24(a), which states:

On timely motion, the court must permit anyone to intervene who: (1) is given an

unconditional right to intervene by a federal statute; or (2) claims an interest relating

to the property or transaction that is the subject of the action, and is so situated that

disposing of the action may as a practical matter impair or impede the movant’s

ability to protect its interest, unless existing parties adequately represent that

interest.
Fed. R. Civ. P. 24(a). To intervene of right under subsection (a) (2), a movant must show that: 1)
its motion was timely filed; 2) it claims an interest in the subject matter of the litigation; 3) its
claimed interest is one which might be impaired by the disposition of the case; and 4) its claimed
interest is not adequately protected by the existing parties. Mille Lacs Band of Chippewa Indians
v. Minnesota, 989 F.2d 994, 997 (8th Cir. 1993).

A. THE TIMELINESS OF THE TRIBE’S MOTION TO INTERVENE

As should be undisputed here, the Tribe’s motion to intervene is timely. The timeliness of
a motion to intervene “is determined by considering all the circumstances of the case,” including

how far the litigation has progressed, any reasons for delay in intervening, and any prejudice

caused by such delay. 1d. at 998
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This case was filed less than a month ago, on March 11,2016. The Court has not yet heard
Plaintiff’s motion for preliminary injunction, the United States has not filed an answer, nor has the
administrative record been filed or other actions taken in the case. Thus neither the Plaintiff nor
the Defendants would be prejudiced by the Tribe’s intervention given the present stage of
proceedings. See id. (even where the motion to intervene was filed eighteen months after the suit
was filed and nine months after the deadline for adding parties, the United States Court of Appeals
for the Eighth Circuit held that because the case had not yet substantially progressed, the District
Court erred when it had denied as untimely the motion to intervene).

As discussed below, there would, however, be a great risk of prejudice to the Tribe if its
motion to intervene was not granted and it was not able to move to dismiss this action to protect
its sovereign interests in this case.

B. THE TRIBE HAS A RECOGNIZED INTEREST IN THIS PROCEEDING.

Rule 24(a) requires the applicant to “claim[] an interest relating to the property or
transaction which is the subject of the action.” As expressly stated in Rule 24, the focus is on the
interest claimed by the absent party. The Tribe claims multiple interests in this matter, each of
which, independently, is easily sufficient to permit intervention.

The Tribe claims substantial sovereign interests in this matter. The core allegation of Count
1-3 of Plaintiff’s complaint is its assertion that tribes lack sovereign powers (including but not
limited to the power to tax, to regulate, to exclude) over all rights of way within their lands. “Indian
Tribes are not empowered to regulate non-Indian activity within rights-of-way under the 1948
Act.” Compl. 926 (see also id. at 4914, 36, 27, 35, 36, 41). The Tribe agrees with the United
States argument that, in addition to other inadequacies in the complaint, Plaintiff would have to be
able to support this sweeping assertion in order to succeed on its facial attack on the current

regulations; and that Plaintiff cannot possibly support that sweeping assertion. But more

5
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important, the Plaintiff’s allegations are related to the Tribe’s sovereign powers, not just the federal
power. The Tribe has the power to tax and regulate ROWSs on trust land because Congress has
expressly recognized its jurisdiction in the IRA, and the Secretary has, by virtue of the IRA’s
delegation of authority, approved of the Tribe’s Constitution which acknowledges broad tribal
jurisdiction over Reservation trust land. Apart from this congressionally recognized jurisdiction,
the Tribe also has inherent authority to tax and regulate non-Indians who engage in economic
activity on Reservation lands. E.g., Colville, supra, 447 U.S. at 153 (acknowledging “tribal power
to tax non-Indians entering the reservation to engage in economic activity” and “authority to tax
the activities or property of non-Indians taking place or situated on Indian lands, in cases where
the tribe has a significant interest in the subject matter”); Merrion v. Jicarilla Apache Tribe, 455
U.S. 130, 140-141 (1982) (“the views of the three federal branches of government, as well as
general principles of taxation, confirm that Indian tribes enjoy authority to finance their
governmental services through taxation of non-Indians who benefit from those services ...the
Tribe's authority to tax non-Indians who conduct business on the reservation does not simply
derive from the Tribe's power to exclude such persons, but is an inherent power necessary to tribal
self-government and territorial management.”); New Mexico v. Mescalero Apache Tribe, 462 U.S.
324, 334-336 (1983)(“We have stressed that Congress' objective of furthering tribal self-
government encompasses far more than encouraging tribal management of disputes between
members, but includes Congress' overriding goal of encouraging tribal self-sufficiency and
economic development. In part as a necessary implication of this broad federal commitment, we
have held that tribes have the power to manage the use of their territory and resources by both
members and nonmembers, to undertake and regulate economic activity within the reservation,

and to defray the cost of governmental services by levying taxes.”) (citations and quotations
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omitted); Montana v. United States, 450 U.S. 544, 565 (1981) (even on reservation fee lands “[a]
tribe may regulate, through taxation, licensing, or other means, the activities of nonmembers who
enter consensual relationships with the tribe or its members, through commercial dealing,
contracts, leases, or other arrangements.”).

The Tribe has a right to intervene in order to protect the above cited sovereign interests.
United States ex rel. Cheyenne River Sioux Tribe v. South Dakota, 105 F.3d 1552, 1559, (8th Cir.
1997) (where tribe intervened "to protect its sovereign right to raise revenue to finance its state
government . . . ."); Quileute Indian Tribe v. Babbitt, 18 F.3d 1456, 1458 (9th Cir. 1994) (Tribe
"‘undoubtedly’ has a legal interest in any adjudication of its governing authority over the
reservation” (citing Confederated Tribes of Chehalis Indian Reservation v. Lujan, 928 F.2d 1496,
1498 (9th Cir. 1991)); New Mexico ex rel. Energy & Minerals Dept., Mining & Minerals Div. v.
U.S. Dep't of Interior, 820 F.2d 441, 443 (D.C. Cir. 1987) ( Tribe had a right to intervene to uphold
a federal regulation defining “Indian Land” to protect its regulatory authority); United States v.
Questar Gas Mgmt. Co., 2010 U.S. Dist. LEXIS 2679, *5-7 (D. Utah Jan. 13, 2010)( Tribe had an
interest in the jurisdictional status of its Reservation which could be impaired if the Tribe was not
allowed to intervene); Keskoli v. Babbitt, 101 F.3d 1304, 1309-10, 1311 (9th Cir. 1996) (Tribe
was a necessary party because of the need to protect tribal sovereignty).?

The Tribe also claims an interest in protecting its immunity from suit. Under facts similar
to the present case, a federal court correctly summed up the legal rule as follows:

The Tribe also claims the right not to have its rights adjudicated in its absence.

Because a tribe's federally protected sovereign immunity includes the right not to
have its interests adjudicated without its consent, Enterprise Mgmt. Consultants,

3 Although Keskoli was concerned with the issue of joinder under Fed. R. Civ. Pro. 19(a), the
claimed interest for purposes of determining whether a party is necessary for purposes of joinder

under Rule 19(a) (2) is practically identical to the interest requirement for intervention as a matter
of right under Rule 24 (a) (2).
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Inc. v. United States ex rel. Hodel, 883 F.2d 890, 894 (10th Cir. 1989), the courts
have routinely recognized tribes' right to move to intervene under Rule 24(a) for
the sole purpose of seeking dismissal under Rule 19 without waiving their
immunity as to the substantive claims in the case.

Campbell v. Clear Channel Outdoor, Inc., 2010 WL 4619782 (M.D. Fla.) (citing numerous cases).

The Tribe also claims significant rights as the owner of the land underlying the alleged
current rights of way and under the future rights of way which Plaintiff vaguely conjecturally plead
in its complaint. The complaint acknowledges that many of the rights of way at issue (both current
and conjectural future rights of way) would be on land for which the Tribe is the beneficial owner.
Plaintiff seeks to effectively take many of the tribal rights to that land, and the value of that land,
from the Tribe. The Tribe’s claim of beneficial ownership is an interest under Rule 24. E.g.,
Sanguine, Ltd. v. U.S. Dept. of Interior, 798 F.2d 389 (10th Cir. 1986) (tribal claim of ownership
interest sufficient to support motion to intervene as a matter of right). One of the core purposes of
the Plaintiff’s suit is to litigate these claimed tribal rights and interests in the Tribes’ absence.
Compl. 9914, 26, 36, 27, 35, 36, 41).

C. THE DISPOSITION OF THIS CASE MAY AS A PRACTICAL MATTER IMPAIR OR
IMPEDE THE TRIBES’ CLAIMED INTERESTS.

The Tribe is also easily able to satisfy the requirement that “disposing of the action may as
a practical matter impair or impede the movant's ability to protect its interest.” Fed. R. Civ. P.
24(a). Asnoted above, a primary goal of the Plaintiff’s lawsuit is to diminish the Tribe’s claimed
authority to tax, to regulate, and to exercise its beneficial ownership interests in the land. To
prevail, Plaintiff would necessarily have to establish that the Tribe lacks authority to regulate, tax,
or exclude a significant portion of Reservation trust land. Any disposition that limits the Tribe’s
jurisdiction, even under the guise of attacking a federal regulation that acknowledges tribal
authority, could obviously impair the Tribe’s claimed interest. Questar Gas Mgmt. supra, 2010

U.S. Dist. LEXIS 2679, *5-7.
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D. THE TRIBE’S INTERESTS ARE NOT ADEQUATELY REPRESENTED BY THE
EXISTING PARTIES.

The “representation” requirement of Rule 24(a) is satisfied “if the applicant shows that
representation of his interest ‘may be’ inadequate: As then-Judge Blackmun wrote for the Eighth
Circuit Court in reversing a district court order denying a motion to intervene, “[w]e emphasize
here that a positive showing that such representation is inadequate is not necessary. The rule
requires only that it ‘may be inadequate’.” Kozak v. Wells, 278 F.2d 104, 110 (8th Cir. 1960). The
Court in Kozak went on to hold that because “it cannot be said with certainty that” the existing
parties “would adequately present to the trial court all of the evidence and all of the applicable law
necessary to enable the court to consider and decide the issues raised by the pleadings,” the motion
to intervene had to be granted. ld. (quoting Ford Motor Co. v. Bisanz Bros. Inc., 249 F.2d 22, 27
(8th Cir. 1957)).

The Tribe is not adequately represented by the any other party. Where, as here, the United
States and the Tribe have different interests in the regulations, the United States does not
adequately represent the Tribe’s interests under Rule 24. Mausolf v. Babbitt, 85 F.3d 1295 (8th
Cir. 1996). While the United States and the Tribe have some shared interests and some of their
arguments would therefore overlap, this is insufficient to establish adequate representation because
“the existing parties' interests must be ‘virtually identical’” to those of the Tribe. Ctr. for
Biological Diversity v. Pizarchik, 858 F. Supp. 2d 1221, 1227, 2012 (D. Colo. 2012) (quoting Sac
and Fox Nation of Missouri v. Norton, 240 F.3d 1250, 1259 (10th Cir. 2001), cert. denied, 534
U.S. 1078 (2002)). The United States’ interests are not fully aligned with the Tribe. The United
States is a large administrative government, with varied interests, Jicarilla Apache Tribe v. Hodel,
821 F.2d 537, 540 (10th Cir. 1987); Shermoen v. United States, 982 F.2d 1312, 1318 (9th Cir.

1992). The United States may choose to promote its varied interests over the Tribes. ld. The
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United States’ relationship to the land at issue in the case-historically and presently-is radically
different from the Tribe’s relationship. The United States is not the aboriginal or beneficial owner
of the lands at issue, and has no pecuniary interest in the tax revenue that the Tribe can realize
from activities on Reservation trust land. The United States is not the actual beneficiary of the
functions and operations here. Nor is the United States required to approve tribal laws imposing
taxes on or regulating the use of trust land.

In its motion to dismiss, the United States does not seek to protect the tribal rights which
Plaintiff is attempting to broadly challenge. Instead, the United States focuses on protecting its
own powers and authorities, i.e. federal sovereign interests, not the Tribe’s interests. The two
interests are partially aligned, but they are not “virtually identical”. Further, the United States
could favor judicial resolution of the lawsuit as opposed to early dismissal, and could seek to avoid
taking positions contrary to its national Indian policy, even if contrary to the Tribe's interest. See
Friends of Amador County v. Salazar, 554 Fed. Appx. 562, 564-565,2014 U.S. App. LEXIS 1802,
*4-5,2014 WL 308560 (9th Cir. 2014). Indeed, the United States has not sought dismissal based
on failure to join the Tribe under rule 19, nor has it challenged WEA’s standing. (Doc. 21).

Finally, the district court’s reasoning in Ctr. for Biological Diversity is particularly
appropriate here:

even if the federal defendants might conceivably "make all of the [Nation's]

arguments" and are "capable of and willing to make such arguments" — a

proposition of which I am not convinced — the Nation's unique role in relation to

its members and to the management of its own lands means that it "would offer [a]

necessary element to the proceedings that the present parties [might] neglect."

858 F. Supp. 2d at 1227

10
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The Tribe seeks to intervene to protect their own powers and interests, and the United
States representation of the Tribe’s particular interests may be inadequate. The Tribe should

therefore be permitted to intervene.

CONCLUSION

For the foregoing reasons, the Tribe requests that the court grant the Tribe’s Motion to
Intervene as a matter of right pursuant to Fed. R. Civ. P. 24(a)(2).
RESPECTFULLY SUBMITTED this 8th day of April, 2016.
FREDERICKS PEEBLES & MORGAN LLP

/s/ _John Fredericks IlI
John Fredericks II1
3730 29th Avenue
Mandan, North Dakota 58554
Telephone: 303-673-9600
Fax: 701-663-5103
Email: jfredericks@ndnlaw.com
*Licensed in Colorado
Attorney Intervenor Three Affiliated Tribes of the Fort
Berthold Indian Reservation
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APPENDIX 1
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