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UNITED STATES DISTRICT COURT
FOR THE DISTRIC T OF VERMONT 2016 MAR 31 PMI2: 07

GEORGE FELLER & WILLOW FELLER, )
)
Plaintiffs,
v Civil Action, 5:16-¢v-00061-gwc

NARARAGANSETT INDIAN TRIBAL
HISTORIC PERSERVATION OFFICE,

Nt Sepor e eeat new® S

Defendant.

MOTION TO REMAND CASE PURSUANT TO 28 C.5.C. § 1447(¢c)

NOW COME the Plainiifs by and through their attorney, Frederick M. Glover,
isg., and bereby move the Hoaorable Cout to remand this action back to the Veinont
Superior Court becanse s Cotrt lucks furisiction over this case,

(i March 7, Z'di{::; Detendant ilzd a Motice ;:}i’ Filing of Noitce of Romoval and a
Notice of Renu‘x?ai sééking te remove Piaintifty” foreclosure acton fiied m the Vermont
Superior {ffctn:t. Civilk Division, Rutland Unit concerning real property located in the
Town of Wallingford, Vermont. Defendant’s Notice of Removal aileges at Paragraph 4
that this Court has original jurisdiction pursuant 1o 28 U.3.C. § 1331, Dalendant nicd a
copy of Plaintiffs’ foreclosure Complaint with this Court as Fxhibit A te its Notice of

Removal.

Plaintiffs’ foreclosume Complaine alicges hal the parties are from different states
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$.000  Plantiifs” Complain s baseg on Vormoent Law ana 9;)6(’!;1‘,‘:;11} iz V.8.AL
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Chapter 172 entitled: Foreclosure of Mortgages and Vermont Rule of Civil Procedure

80.1 entitled: Foreclosure of Mortgages and Judgment Liens.

MEMORANDUM OF LAW

The Defendant has presented no federal question as required by 28 U.S.C. § 1331
to support its request for removal to this Court. The facts of this matter are similar to
those found in Countrywide Home Loans, Inc. v. Young, No. 2:13-CV-50 (D. Vt. filed
April 4 20133 In Countrinvide, Defendants Young attempted to remove a Vermont state
court foreclosure action to the United States District Court for the District of Vermont
under 28 U.S.C. § 1446. Judge Sessions discussed the need of Defendants to establish
original federal jurisdiction under either 28 USC § 1331, by presenting a federal question,

or by diversity jurisdiction under 28 USC § 1332. Specifically, Judge Sessions stated:

The federal removal statute permits a state court defendant to remove to
federal court “any civil action brought in a State court of which the district
courts of the United States have original jurisdiction.” 28 U.S.C. § 1441(a).
The original jurisdiction of federal courts is limited. See Keene Corp. v.
United States, 508 U.S. 200, 207 (1993). As a consequence, “removal
jurisdiction exists in a given case only when that jurisdiction is expressly
conferred on the courts by Congress.” Fed. Ins. Co. v. Tyco Int’'l Ltd., 422 F.
Supp. 2d 357, 367 (S.D.N.Y. 2006)(internal quotation marks and citation
omitted). Federal subject matter jurisdiction is available when a “federal
question™ is prosented, or when plaietiffs ond defendants are citizens of
different states and the amount in controversy exceeds $75.000. See 28
U.S.C. §§ 1331, 1332. ... Here, Countrywide’s foreclosure complaint does
not cite any provision of federal law, nor does it suggest any form of federal
cause of action. Indeed, the state court proceeding against Ms. Young
appears to be a standard foreclosure action based entirely upon state law.
Consequently, there is no basis for federal question jurisdiction.

Countrywide Home Loans, Inc. v. Young, at Page 2.

Judge Sessions aiso found that Jiversity jurisdiction did rot cxist because

Defendant Young was a resident of Vermont. Here, the Plaintiffs are residents of South
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Carolina and the Defendant is based 1 Rioede Island. However, 28 U.S.C. § 1332(a)
requires that the amount in controversy excesd “the sum or value of $75.000, exciusive of
interest and costs™ in addition to the parties being from different states. In this case, the
maximum amount that could be in controversy is $30,000, the amount of the underlying

Promissory Note upon which Plaintiffs’ foreclosure action is based.

Since Defendant has failed to present a federal question of law or establish an
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WHEREFORE, Plantitfs respecttully request that this Court remand this case to
the Vermont Superior Court, Rutland Unit, Civii Division, award to Plaintifts their costs,
expenses and reasonable attorney fees as allowed by 28 U.S.C. § 1447(c) and for such

other relief as the Court deems proper and just.

Dated at Ludlow, County of Windsor and State of Vermont this 28th day of

March, 2016.

Freduerick M. { dvver, Fise.
Bar iD#,_ 4659
: tfice of Frederick M. Glover, PLLC
Okemo Market Place
57 Pond Street, Suite 6
Ludiow, Vermont 05149
Phone: 802-973-0069
Tax: 802-975-0067
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