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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA  

AT EUREKA 
 
John Sr., Adrian; Morinda, Barbara; Brown, 
Batsulwin; Sloan, Bonnie; Sloan, Carrie; 
Brown, Cecil; Mota Jr., Cliff; Brown, David; 
Brown, Elvina; Sloan, Ermadina; Johnson, 
Geraldine; Brown III, James P.; Wright, James; 
Brown, Jessica; Brown, Kiuya; John, Ko-E-Ya; 
Morinda, Martha; Brown, Marvin; Brown, 
Michael; Sloan, Natasha; Appricio, Nickle; 
Brown, Rose; Brown, Sharon; Brown, Piyaco; 
Brown Jr., Ray; Geary, Robert; Morinda, 
Roxann; Mota, Verdeana; Mota, Wah-Lia, 
  

Petitioners, 
 

v. 
 
Brown, Stephanie; Garcia, Agustin; Garcia 
Brown, Sarah; John, Leora; and Brown II, 
Nathan, in their official capacities as the 
purported members of the Executive Committee 
of the Elem Indian Colony of Pomo Indians,  
 

Respondents. 
 

 NO.  1:16-cv-2368 
 

PETITION FOR WRIT OF HABEAS 
CORPUS 
 
Indian Civil Rights Act, 25 U.S.C. § 
1303  
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I. INTRODUCTION 

1. Petitioners hereby petition the Court for a Writ of Habeas Corpus pursuant to 

the Indian Civil Rights Act (“ICRA”).  25 U.S.C. §§ 1301-1303. 

2. Respondents are unlawfully restraining Petitioners by permanently convicting 

Petitioners of crimes, including “treason,” without due process or equal protection of law.  

3. Respondents are being punished and deprived of liberty for a litany of 

fantastical crimes.  The punishment Respondents are imposing is detention, as contemplated by 

ICRA. 

4. Petitioners lack any other meaningful forum to challenge Respondents’ illegal 

actions.  Respondents’ claimed administrative remedies are futile.  

II. PARTIES 

5. Petitioners (Adrian John Sr., Barbara Morinda, Batsulwin Brown, Bonnie Sloan, 

Carrie Sloan, Cecil Brown, Cliff Mota Jr., David Brown, Elvina Brown, Ermadina Sloan, 

Geraldine Johnson, James P. Brown III, James Wright, Jessica Brown, Kiuya Brown, Ko-E-Ya 

John, Martha Morinda, Marvin Brown, Michael Brown, Natasha Sloan, Nickle Appricio, 

Sharon Brown, Piyaco Brown, Ray Brown Jr., Robert Geary, Rose Brown, Roxann Morinda, 

Verdeana Mota, Wah-Lia Mota) and Respondents (Agustin Garcia, Sarah Brown Garcia, 

Stephanie Brown, Leora John and Nathan Brown II) are all members of the Elem Indian 

Colony of Pomo Indians (“Tribe”), a federally recognized Indian Tribe headquartered in Lower 

Lake, California.  

6. Respondents purport to be the elected Executive Committee of the Tribe. 
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III. JURISDICTION 

7. The District Court has jurisdiction over this action pursuant to federal law, 

including 25 U.S.C. § 1303, which dictates that the “privilege of the writ of habeas corpus shall 

be available to any person, in a court of the United States, to test the legality of his detention by 

order of an Indian tribe.” 

8. The Court has jurisdiction because the Petitioners are being unlawfully 

restrained based on criminal allegations.  See Quair v. Sisco, 359 F.Supp.2d 948 (E.D.Cal. 

2004).  

9. Venue is proper in this district as all the events giving rise to this action 

occurred in Lake County, California. 

10. Petitioners have not applied for this Writ pursuant to ICRA in any other Court.   

IV.  INTRADISTRICT ASSIGNMENT 

11. The basis for assignment to the Eureka Division is that this civil action arises in 

Lake County, California.  Civil L.R. 3-2(f).   

V. FACTS 

A.  Detention of Petitioners 

12. The Elem Indian Colony of Pomo Indians consists of approximately 52 acres of 

federal Indian trust land (“Colony”).  Respondents and their nuclear and extended families 

constitute one hundred percent (100%) of the residents of the Colony. 

13. Several of Petitioners own the homes they live in on the Colony.  More 

specifically, they own the permanent improvements to federal Indian trust land. 
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14. On March 30, 2016, Petitioners learned that the Respondents are attempting to 

permanently “disenroll” and “banish” Petitioners, along with many other Tribal members, who 

Respondents see as political threats.  

15. “Disenrollment” is defined as “[t]he penalty by which a member of Elem is 

permanently removed from the membership roll of Elem for all purposes,” in the “Tribal 

Sanctions Of Disenfranchisement, Banishment, Revenue Forfeiture, and Disenrollment And 

the Process for Imposing Them Ordinance No. GCORD08412” (“Ordinance”) of May 9, 2015.  

See Ordinance § 1.d. 

16. Critically, the penalty of “Disenrollment” is defined in the Ordinance as 

including “Banishment.” 

17. “Disenrollment may only be imposed by the General Council pursuant to this 

Ordinance and only if the member [i]s expressly found by the General Council to warrant 

Banishment pursuant to this Ordinance, but the General Council specifically finds that 

Banishment is inadequate to protect the members, resources, or sovereignty of Elem from the 

behavior of the accused Tribal member under the specific circumstances of that person’s case.  

Disenrollment of an individual for these reasons shall only be used as a last resort.” Ordinance 

§ 1.d(3).  

18. In other words, “Banishment” is a lesser-included punishment of disenrollment.  

Disenrollment also includes permanent banishment.  

19. Respondents served an “Order of Disenrollment,” i.e., an “order of an Indian 

tribe” per 25 U.S.C. § 1303 (“Order”), which accuses Petitioners of violating “the laws of 

Elem” and states that: “[i]f you are found guilty by the General Council of these offenses 
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against the Tribe, you may be punished by: a. DISENROLLMENT – loss of membership,” 

which, again, includes permanent “Banishment.” 

20. The Order includes six pages of outlandish criminal allegations under the 

heading “Exhibit A Order to Disenroll.”  None of the allegations are true.   

21. The allegations are each defined as a “Forfeiture Offense,” which is “[a]ny 

violation of the criminal laws of Elem, California or the United States, and any other violation 

of the laws of Elem that is intended to or has the result of interfering with the ability of the 

Tribe, its elected officials, or the General Council to freely, fully, and honestly exercise the 

sovereignty of the Tribe in the best interest of the Tribe and its membership or to protect the 

members, resources, or sovereignty of Elem.”  See Ordinance § 1.e. 

22. The Order does not comply with the requirements for a “Forfeiture Complaint.” 

Ordinance § 1.f.  The Order is not signed by the Tribal Chair, was not approved by a motion 

duly made and passed at a properly noticed and called General Council meeting, does not give 

specific accusations for each person but instead has boilerplate accusations for every person, 

does not identify any specific laws that were violated, does not provide any information about 

the right to a hearing, and does not state that if the accused person does not request a hearing 

the opportunity will be waived.    

23. Respondents are relying solely upon the Ordinance to accomplish the 

disenrollments qua banishments.   

24. Tribal members were not on notice that the Ordinance existed until it was 

distributed with the Order.  The Ordinance was amended secretly on May 15, 2015.  It was not 

distributed to Tribal members.  As of April 26, 2016, an older version of the tribal law, one 
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without disenrollment as a penalty, is available on the Tribe’s website.  The Ordinance is not 

legal and cannot be relied upon to authorize any governmental activity.  

25. The Tribe’s “Constitution and Bylaws” states at Article II, Section 4 that any 

rules or regulations established regarding membership, including the “loss of membership,” 

must be approved by the Secretary of the U.S. Department of the Interior, by and through the 

Bureau of Indian Affairs (“BIA”) and its Superintendent in Sacramento, California.  

26. The Ordinance establishes regulations addressing the loss of membership, but it 

was not submitted to the BIA Superintendent for approval.  

27. On April 4, 2016, the BIA Superintendent, Troy Burdick, acknowledged in 

writing that the BIA has not approved the Ordinance.  

28. Despite the lack of approval, Respondents are attempting to use the Ordinance 

to prosecute and forever banish the Petitioners.  

29. If Respondents are successful, several Petitioners will be banished from the 

lands upon which their homes sit—dwellings to which they hold title.   

30. If Respondents are successful, one hundred percent (100%) of the residents of 

the Colony will be permanently exiled from their homelands—an unprecedented act in United 

States history.  The United States will literally be holding a vacant reservation, in trust. 

B.  Lack of Due Process and Meaningful Administrative Remedies. 

31. The Order, styled by Respondents as an “Order to Disenroll,” is effectively 

final.   

32. The Order does not provide any right to demand an opportunity to be heard—

the hallmark of due process.  It contemplates simply a written answer in response.  
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33. The only administrative remedies available are in the complete control of the 

Respondents.  The remedies are futile and lack any semblance of due process. 

34. The Ordinance, which is—again—invalid, provides, “[t]he Tribal Chair may 

notice a special General Council meeting for the purpose of conducting a hearing in which the 

General Council will determine whether or not the person or person accused of Forfeiture 

Offenses is guilty, and if so, what the punishment shall be.  In the alternative, the Tribal Chair 

may add such hearing to the agenda of a regularly scheduled General Council meeting.” 

Ordinance § 6 (emphasis added).  The holding of a hearing is purely discretionary by the Tribal 

Chair.  (The Tribal Chair appears to have elected not to offer any hearings because the Order 

does not offer a right to a hearing.)    

35. The Tribe’s General Council meets only quarterly.  On April 13, 2016, Tribal 

members received a letter stating that the purported Executive Committee intended to cancel 

the May and August General Council meetings in order to prevent the Petitioners from 

attending the meetings to protest the disenrollment actions.  The one venue, the General 

Membership meeting, contemplated by the Ordinance as a place for challenging the “Forfeiture 

Offenses” is being taken away by action of the purported government.      

VI. CAUSES OF ACTION 

A.  First Cause of Action: Unlawful Restraint on Personal Liberty in Violation of 
ICRA Due Process 
 
36. Petitioners hereby incorporate and reallege the foregoing Paragraphs. 

37. ICRA provides the “privilege of the writ of habeas corpus shall be available to 

any person, in a court of the United States, to test the legality of his detention by order of an 

Indian tribe.” 
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38. ICRA provides that “[n]o Indian tribe exercising the powers of self-government 

shall . . . deprive any person of liberty or property without due process of law.”  25 U.S.C. § 

1302(8). 

39. The Tribe’s Constitution and Bylaws adopts and applies ICRA.  

40. Respondents have denied petitioners due process of law.  

41. Petitioners received no meaningful notice.  The six pages of boilerplate 

allegations have nothing to do with Petitioners and provide no means to understand what 

Respondents are talking about or to whom the allegations could even apply.  

42. Respondents have offered no legal or factual justification for banishment. 

43. Disenrollment qua banishment constitutes restraint for purposes of ICRA 

habeas “detention.” 

44. As applied, Petitioners have received no opportunity to be heard.  

45. There is no Tribal Court forum or other means to contest the criminal charges or 

to protest the Order.  The opportunity to use the General Membership meeting as a place to be 

heard is being taken away. 

46. Respondents’ banishment of Petitioners is a criminal punishment and violates 

Petitioners’ right to be free from arbitrary restraints on liberty as guaranteed by ICRA and the 

Tribe’s Constitution.   
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B. Second Cause of Action: Unlawful Restraint on Personal Liberty in Violation of 
Federal ICRA Equal Protection 
 
47. Petitioners hereby incorporate and reallege the foregoing Paragraphs. 

48.  ICRA provides that “[n]o Indian tribe exercising the powers of self-government 

shall . . . deny any person within its jurisdiction the equal protection of its laws . . . .”  25 

U.S.C. § 1302(8). 

49. The Tribe’s Constitution adopts and applies ICRA.  

50. Respondents have discriminatorily applied purported Tribal laws against 

Petitioners and therefore denied Petitioners equal protection. 

51. The purported Executive Committee specifically targeted a class of persons, all 

Tribal members who live on the Colony and practice traditional Elem ways and culture.   

52. The purported Executive Committee specially targeted a class of persons, the 

Tribal members who voted against them in the November 2014 election.  

53. There is no compelling interest that would justify treating the Petitioners 

differently than the other Tribal members.  

V. RELIEF 

 WHEREFORE, Petitioners pray that the Court:  

A. Issue the Writ of Habeas Corpus or an order to show cause why a Writ of 

Habeas Corpus should not be entered.  

B. Declare that Respondents’ Order is a criminal punishment for which a Writ of 

Habeas Corpus is available. 

C. Declare that Respondents’ Order is a sufficiently severe potential or actual 

restraint on liberty to warrant habeas review.  
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D. Declare that Respondents have violated and are violating ICRA. 

E. Order Respondents to discharge Petitioners from the restraints on Petitioners’ 

personal liberty.  

F. Issue an Order vacating Petitioners’ proposed disenrollment and banishment.  

G. Award Petitioners reasonable attorneys’ fees and costs.  

H.  Grant Petitioners such other and further relief as the Court deems just and 

proper. 

Petitioners reserve the right to amend this Complaint to plead new parties, claims 

and/or allegations. 

EXHIBITS - Appendix A attached hereto. 

DATED this  30th day of April, 2016. 

  
      /s/ Little Fawn Boland   

      Little Fawn Boland (CA No. 240181) 
Ceiba Legal, LLP 
35 Madrone Park Circle 
Mill Valley, CA 94941 
Phone: (415) 684-7670 ext. 101 
Fax: (415) 684-7273 
littlefawn@ceibalegal.com 
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Elem Indian Colony 
General Council 

Ordinance Establishing the Tribal Sanctions Of 
Disenfranchisement, Banishment, Revenue Forfeiture, and 

Disenrollment 
And the Process for Imposing Them 

No. GCORD08412 (AMENDED 05092015) 

Pursuant to its inherent sovereign authority and the powers recognized in the Constitution 
and Bylaws of the Elem Indian Colony of Pomo Indians ("Elem"), including but not limited to 
Article VII, Section 1 (g) of the Elem Constitution, the General Council of Elem Indian Colony 
hereby enacts this Ordinance governing the imposition of the penalties of: 1) disenfranchisement; 
2) revenue forfeiture; 3) banishment; and 4) disenrollment upon tribal members who are found 
by the General Council pursuant to the process set forth in this Ordinance to have committed 
crimes or to have committed offenses against Elem in violation of the laws of the Tribe, the State 
of California, or th~ United States. The penalties authorized by this Ordinance may be imposed 
in addition to any other penalties authorized by any other law of Elem, the State of California, or 
the United States. 

1. Definitions: 

a. Banishment. The penalty by which a member of Elem is banished from Elem, 
after which the banished person may no longer obtain any of the benefits of membership in 
Elem, attend Elem meetings, or enter, possess, or use for any purpose any property held in trust 
by the United States for Elem or otherwise belonging to or occupied by Elem. Banishment shall 
only be imposed pursuant to this Ordinance if the General Council specifically finds that the 
offenses committed and the injuries caused to Elem and its members are of the worst nature, and 
that the subject person cannot be rehabilitated. Banishment of a member shall have no effect 
upon the membership of any other person, including the lineal descendents of the banished 
member. 

b. Disenfranchisement. The penalty by which a member of Elem is deprived for a 
specified period of time of his or her right to vote in Elem tribal elections and to make motions 
or vote at Elem tribal meetings of any kind, and to participate in any way in any Elem 
governmental process requiring a vote or a signature. Disenfranchisement may be imposed for 
any period of time. 

c. Revenue Forfeiture. The penalty by which a member of Elem is deprived for a 
specified period oftime of his or her right to receive any revenue distributions that are granted to 
members of Elem solely based upon their tribal membership, for example per capita payments of 

1 
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Elem' s Revenue Sharing Trust Fund allocations. Revenue forfeiture may be imposed for any 
period ohime. 

d. Disenrollment. The penalty by which a member of Elem is permanently removed 
from the membership roll of Elem for all purposes. Disenrollment of a member shall have no 
effect upon the membership of any other person, including the lineal descendants of the 
disenrolled member. Disenrollment may only be imposed by the General Council pursuant to 
this Ordinance, and only if the member: 

1) Was erroneously enrolled in that he/she does not meet the Constitutional membership 
criteria. This "erroneous enrollment" may have resulted from fraudulent or erroneous 
submissions, mistakes in blood degree computations or inadequate research; or 

2) Is found by the Enrollment Committee to be currently enrolled with another Indian 
tribe and does not relinquish the membership in the other tribe within thirty (30) days 
of the sending by the Enrollment Committee to that member of a certified letter 
addressed to the member's last known address as shown on Elem's membership roll 
warning of disenrollment ifthe member fails to timely relinquish membership in the 
other tribe; or 

3) Is expressly found by the General Council to warrant Banishment pursuant to this 
Ordinance, but the General Council specifically finds that Banishment is inadequate 
to protect the members, resources, or sovereignty of Elem from the behavior of the 
accused Tribal member under the specific circumstances of that person' s case. Dis­
enrollment of an individual for these reasons shall only be used as a last resort. 

e. Forfeiture Offense. Any violation of the criminal laws of Elem, California or the 
United States, and any other violation of the laws of Elem that is intended to or has the result of 
interfering with the ability of the Tribe, its elected officials, or the General Council to freely, 
fully, and honestly exercise the sovereignty of the Tribe in the best interest of the Tribe and its 
membership or to protect the members, resources, or sovereignty of Elem. 

f. Forfeiture Complaint. A written document signed by the Tribal Chair as 
authorized and directed by a motion duly made and passed at a properly noticed and called 
General Council meeting which: 

1) Provides notice of specific factual accusations against a member of the 
Tribe which, if true, justify banishment, disenfranchisement, revenue 
forfeiture, or disenrollment. 

2) Identifies the laws the member is accused of violating; 

3) Describes all potential punishments for being found guilty of the 
Complaint's accusations, and the General Council' s recommendations for 
the specific punishments to be imposed based upon the member' s alleged 
offenses, if the General Council has made any such recommendations; 

2 
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4) Informs the person accused that he or she has a right to provide a written 
response, (an "Answer") and that the answer must be either physically 
received by the Secretary-Treasurer within 30 days after the accused 
person has been served with the Complaint or mailed to the Secretary­
Treasurer at the address provided in the Complaint and postmarked within 
3 0 days after the accused person has been served with the Complaint, and 
that failure to deny the allegations of the Complaint by providing an 
Answer within that time will be an admission that they are true; 

5) Informs the person of the right to have a hearing before the General 
Council at a duly noticed General Council meeting and at that hearing to 
present evidence and witnesses, to question witnesses presented against 
him or her, and to make factual and legal arguments regarding his or her 
guilt or innocence and the appropriateness of any punishment to be 
imposed; and 

6) Informs the person that a request for a hearing before the General Council 
must be timely made in writing as part of the Answer he or she provides to 
the Secretary-Treasurer and failure to make that request will waive the 
person's right to a hearing before the General Council, which may then 
make a decision on the Complaint without the accused's participation. 

g. Pre-hearing Sanctions. Sanctions imposed by the General Council pursuant to 
this Ordinance before a written Complaint can be served or a hearing can be convened based 
upon exigent circumstances that require immediate action in order to prevent irreparable injury 
to the Tribe or its members. 

h. Served. A person has been served with a document pursuant to this Ordinance 
either when it has been physically delivered to that person, or, if mailed, five days after the 
Secretary-Treasurer caused it to be mailed, first class, postage paid, to the last address provided 
by the person to the Secretary-Treasurer for the official records of the Tribe, whichever comes 
first. 

2. Due Process. All persons accused of offenses that could subject them to sanctions 
pursuant to this Ordinance shall be afforded due process and fundamental fairness pursuant to the 
Indian Civil Rights Act of 1968 ("ICRA") and this Ordinance shall be interpreted in a manner 
that is consistent with the ICRA. 

3. Complaint Process. Any eligible voting member of Elem may, at any duly noticed 
meeting of the General Council at which a quorum is present, make a motion to direct the Tribal 
Chair to prepare, sign, and have served upon one or more members of Elem a Complaint alleging 
specific violations of this Ordinance and seeking the sanctions authorized by this Ordinance. If 
the motion is passed by a majority vote of the General Council, the Chair shall cause a Forfeiture 
Complaint to be prepared and served as soon as possible upon the person or persons the General 
Council has accused ("Defendants") of Forfeiture Offenses. 
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4. Prehearing Sanction Process. 

a. Any eligible voting member of Elem may, at any duly noticed meeting of the 
General Council at which a quorum is present, make a motion to immediately impose Prehearing 
Sanctions upon any tribal member or members upon the grounds that such member or members 
have committed Forfeiture Offenses against the Tribe if, upon that motion, the General Council 
preliminarily finds based upon evidence offered by the member making the motion or by others 
supporting it that either: 1) the accused member(s) are engaged in a continuing course of conduct 
that places the Tribe or its members at immediate risk unless such sanctions are immediately 
imposed; or 2) that the immediate imposition of such sanctions is necessary to restore to the 
Tribe resources that are necessary to the effective functioning of the Tribal government. 

b. Upon the passage of any such m<:>tion by the General Council, the sanctions 
ordered by the General Council shall be effective immediately. The Tribal Chair shall promptly 
prepare, sign, and deliver a Complaint to the Secretary-Treasurer who shall, within 30 days after 
the imposition ofprehearing sanctions by the General Council, cause it to be served (as defined 
above) upon the person sanctioned. A Complaint shall allege specific violations of this 
Ordinance and seek the affirmation by the General Council after formal hearing of the sanctions 
provided by this Ordinance. Upon service of such a Complaint upon the sanctioned member, the 
procedures set forth below shall apply. Upon hearing the matter after such procedures have been 
followed, the General Council may, based upon the law and the evidence, either reverse the 
Sanctions imposed prior to the hearing or ratify and continue them for a specified period. 

5. Answer. Each person who has been served ("Defendant") with a Forfeiture Complaint 
shall, within 30 days of Defendant' s receipt of the Complaint if personally delivered to the 
Defendant, or within 35 days of the Secretary's mailing of the Complaint to that person's last 
known address, whichever comes first, cause the Secretary to physically receive a written 
"Answer" that responds separately to each allegation by admitting it, denying it, or stating that 
the person accused does not have sufficient information to determine whether the allegation is 
true or not. The Answer must be signed by each person who is using it to respond to the 
Complaint. The Treasurer shall provide copies of the Answer to each member of the Executive 
Committee and to each eligible voter of the Tribe who has requested one in writing. If a 
Defendant accused by the General Council of a Forfeiture Offense in a Complaint fails to file an 
Answer within 30 days of being served, he or she shall be deemed to have admitted the 
allegations in the Complaint. If a Defendant fails to request a General Council hearing in the 
Answer, that Defendant will be deemed to have waived his or her right to a hearing before the 
General Council, which may then make a decision on the Complaint without the accused's 
participation. 

6. General Council Hearing. The Tribal Chair may notice a special General Council 
meeting for the purpose of conducting a hearing in which the General Council will determine 
whether or not the person or person accused of Forfeiture Offenses is guilty, and if so, what the 
punishment shall be. In the alternative, the Tribal Chair may add such hearing to the agenda of a 
regularly scheduled General Council meeting. The hearing shall occur within 90 days after the 
date on which the accused filed his/her/their Answer, or if no Answer is filed, within 90 days 
after the date upon which the accused was served with the Complaint. 
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7. General Council Trial Process. The Tribal Chair shall preside over the General 
Council hearing, which shall consist of the following steps: 

a. The Tribal Chair or such other person as the Chair may designate shall read the 
Complaint to the General Council and summarize the evidence that he or she intends to present 
to the General Council. 

b. Each Defendant shall then have reasonable opportunity to tell the General Council 
his or her basic responses to the allegations of the Complaint and to summarize the evidence that 
her or she intends to present to the General Council. 

c. Next, the Tribal Chair or such other person as the Chair may designate shall, 
through the calling of witnesses and the presentation of documents and other evidence, present to 
the General Council all proof of the violations of this Ordinance upon which the Complaint is 
based (the "Tribe's Evidence"). 

d. After each witness supplying the Tribe' s Evidence is done testifying, each 
Defendant shall have a reasonable opportunity to ask questions of that witness, ("cross-examine" 
them). 

e. After the Tribe's evidence has all been presented, and Defendants have completed 
their questioning of the Tribe's witnesses, Defendants shall each have a reasonable opportunity 
to present their own witnesses and other evidence. Defendants' witnesses may then be cross­
examined by the Tribal Chair or such other person as the Chair may designate. 

f. When all questioning of witnesses is completed, the Tribal Chair or such other 
person as the Chair may designate shall summarize the Tribe's Evidence to the General Council 
and may argue to the General Council the evidentiary bases alleged to support the Complaint and 
the penalty under this Ordinance that the Tribe is seeking ("Closing Argument"). 

g. When the Tribe' s Closing Argument is completed, each Defendant shall have the 
opportunity to present Closing Argument by summarizing the evidence they have presented to 
the General Council and may argue that the evidence alleged to support the Complaint does not 
justify the sanctions provided by this Ordinance. 

h. When both the Tribe and Defendants have concluded their Closing Arguments, 
the General Council shall deliberate upon and discuss the evidence until a member of the 
General Council makes a motion proposing a decision of the General Council regarding: ( 1) the 
guilt or illl1ocence of the Defendants; and (2) the penalty to be imposed if guilt is found. 

i. After a reasonable period for discussion of any motion proposing a decision, the 
Chair shall call for a vote on the motion. The General Council shall then decide the motion by 
majority vote. If the motion fails, members of the General Council may make additional motions 
for different results. This process shall continue until either a motion is passed by majority vote 
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or a motion is passed to adjourn the meeting or to continue it to a specified date and time for 
further General Council action. 

8. Determination and Imposition of Sanctions by General Council Upon Finding of 
Guilt. The following factors, among any others determined by the General Council to be 
warranted, shall be considered by the General Council in its determination of the sanctions to be 
imposed: 

a. Whether the offense cost the Tribe or its members money, the amount of money it 
cost the Tribe or its members or both, and the specific effects of that loss upon Tribal 
governance, tribal programs, and individual tribal members. 

b. Whether the offense interfered with the Tribe's ability to fairly and lawfully 
govern itself and its people and property, the nature of that interference and its effects upon 
Tribal governance and individual tribal members. 

c. Whether the offense adversely affected the Tribe' s reputation or the reputation of 
its elected officials, the nature of that adverse affect, and the effects of the offense upon Tribal 
governance and individual tribal members including the length oftime the harm can reasonably 
be expected to last. 

d. Whether the offense placed members of the Tribe, especially children, or Tribal 
property in physical danger or actually caused physical harm. 

e. The likely effectiveness of each potential sanction in ensuring that the subject 
member will never again injure Elem or its members. 

9. Rights to Appeal - Request for New Hearing. 

a. Any Defendant found guilty by the General Council of any offense under this 
Ordinance may, despite the sanctions imposed by the General Council, request at the next 
General Council meeting that the General Council grant a new hearing to have the matter 
reconsidered by the General Council, but no disenrolled, disenfranchised or banished person may 
vote on such a request or participate in any other way in any General Council meeting. 

b. If such a request is not made by Defendant at the next General Council meeting 
after he or she is found guilty, or if Defendant requests reconsideration but the General Council 
does not grant it, the original decision of the General Council shall be final. 

c. If the General Council agrees to grant a new hearing, the Defendant who has 
requested a new hearing shall have a new hearing before the General Council, which hearing 
shall be conducted pursuant to the procedures of this Ordinance as though the first hearing had 
not occurred. The result of any such appeal hearing shall be final and no further appeals will be 
considered. 
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IO. Right to Reconsideration of Banishment, Disenfranchisement, or of Length of 
Forfeiture During Term of Forfeiture. Any person found guilty by the General Council of any 
offense under this Ordinance may, despite being banished or disenfranchised, make a motion at 
any General Council meeting (but not more than once per calendar year) for an opportunity to 
have the punishment imposed by the General Council reduced by the General Council but no 
disenfranchised or banished person may vote on such a request or participate in any other way in 
any General Council meeting. If such motion is passed by the General Council, the Defendant 
who has asked that the punishment be reversed or reduced shall have a new hearing before the 
General Council, which hearing shall be conducted pursuant to the procedures of this Ordinance, 
but the only matters to be addressed are the factors used to determine the punishment previously 
imposed by the General Council and any additional mitigating evidence the convicted person 
wants the General Council to consider in connection with reducing the penalty originally 
determined by the General Council. The right to seek reconsideration pursuant to this provision 
shall not apply to members who have been disenrolled. 

11. Interpretation. Unless otherwise provided, this Ordinance shall be interpreted and 
applied by the Elem General Council based upon the written laws of the Tribe and upon Tribal 
custom and tradition as determined by the Ge1'J.eral Council. To the extent IiO law, custom, or 
tradition of the Tribe governs in a particular situation, the General Council may apply any 
applicable laws of the State of California or the United States. 

12. Enforcement. The provisions of this Ordinance shall be enforced by the Elem General 
Council and Elem Executive Committee. 

13. Severability. If any portion of this Ordinance shall be found unconstitutional or 
otherwise invalid by a court of proper jurisdiction, all remaining provisions shall remain in effect 
and shall not be affected by the ruling on the invalid section. 

14. Effective Date. This Ordinance shall become effective and enforceable on the date of 
approval and adoption by the Elem General Council. 

BE IT ORDAINED BY THE GOVERNING BODY OF ELEM 
INDIAN COLONY 

Ordinance Number GCORD08412 <AMENDED 05092015) passed at duly called and conducted Elem 
General Council meeting held May 9,2015, at which a quorum was present (61) voting members 
constitute a quorum) (61) voting members participated) and passed this ordinance by a vote of: 
(55) in favor; (0) opposed: (5) abstaining (1) not voting. 

,d~.&&~ 
Attest: 

Sarah Garcia, Secretary/Treasurer Agustin 
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ELEM INDIAN COLONY 
GENERAL COUNCIL RESOLUTION #GC804 l 2 

Delegation of Full General Council Power and Authority to the Elem Executive Committee 

WHEREAS: Article III, Section 1 of the!ribe's Constitution provides that "the governing body 
of the Elem Indian Colony of Pomo Indians shall be the general council, which shall be 
composed of all qualified voters of the band;" and 

WHEREAS: Article VII, Section I of the Tribe's Constitution states; "The general council of the 
Elem Indian Colony of Pomo shall exercise the following powers, subject to any limitations 
imposed by the statutes and Constitution of the United States;" and 

WHEREAS; Article VII, Section 1 (h) of the Tribe's Constitution states; "To establish its own 
rules of procedure for the conduct of its affairs, and to delegate to the executive committee, or 
other representatives, any of the foregoing powers;" and 

WHEREAS: Article VII, Section 1 (i) of the Tribe's Constitution states; "To take such actions as 
are necessary to carry into effect any of the foregoing powers;" and 

WHEREAS: The Elem General Council recognizes that because it cannot act except at duly 
noticed meetings at which a quorum is present, and because such meetings are relatively 
infrequent, the General Council cannot effectively conduct tribal affairs, either internal or 
external; and 

WHEREAS: The General Council understands that the Tribe faces numerous challenges and 
opportunities, and that dealing with those challenges and opportunities effectively often requires 
quick, decisive action that the General Council cannot, as a practical matter, carefully consider, 
decide and act upon, 

THEREFORE BE IT RESOLVED BY THE ELEM GENERAL COUNCIL THAT: 

1. The Elem General Council hereby delegates to the Executive Committee all of the 
General Council 's powers set forth in Article VII, Section 1 of the Elem Constitution, except 
during any duly noticed General Council meeting at which a quorum is present; and 
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Resolution #GC80412 

2. This Resolution shall remain in full effect until such time as it is rescinded by motion or 
resolution passed at a duly noticed General Council meeting at which a quorum is present. 

Certification 

The foregoing was duly enacted by the Elem Indian Colony 
General Council at a meeting held on the 4th day of August, 
2012 by the vote of 35 for and .!& against and § abstaining. 

~~ 
Elem Pomo Executive Committee 

fla-utL /;;l~C/t ~~ 
Sarah Garcia 
Secretary /Treasurer 

8/4/2012 
Date 

8/4/2012 
Date 

Appendix A09

Case 1:16-cv-02368   Document 1-1   Filed 04/30/16   Page 11 of 16



CERTIFIED MAIL NO. 7014 1820 0000 7175 0731 
RETURN RECEIPT REQUESTED 

Elem Indian Colony 
Order of Disenrollment 

Answer Required 

Elem Indian Colony v. Ko-E-Va John 
Date: March 28, 2016 

Pursuant to the Elem Indian Colony Disenfranchisement, Banishment, and Disenrollment 

Ordinance, a copy of which is provided with this Complaint, and to the powers delegated to the Elem 

Executive Committee by the General Council by Ele·m General Council Resolution #GC80412, you are 

hereby notified that : 

1. Accusations: You are hereby accused of violating the laws of Elem in ways that were 

intended to or had the result of interfering with the ability of the Tribe, its elected officials, or the 

General Council to freely, fully, and honestly exercise the sovereignty of the Tribe in the best interest 

of the Tribe and its membership. Specifically, you are accused of the unlawful actions or failures to act 

listed in Exhibit A attached to this Complaint 

2. Laws violated: Those actions violated the Constitution and Bylaws of the Tribe, the 

customs and traditions of Elem Indian Colony, and the laws of the State of California as set forth in 

Exhibit A. 

3. Potential punishments: If you are found guilty by the General Council of these 

offenses against the Tribe, you may be punished by: 

a. DISENROLLMENT - loss of membership 

4. Right to Answer: You have a right to provide a timely written response (an "Answer") 

to this Complaint. That answer must admit or deny each accusation against you. Failure to deny an 

allegation against you will be treated as an admission that the allegation is correct. Your Answer must 

be either physically received by the Secretary-Treasurer within 35 days after the Secretary-Treasurer 

mailed the Complaint to you as indicated by the postmark on the letter you received, or mailed to the 

Secretary-Treasurer at the address provided below and postmarked within 35 days after the 

Secretary-Treasurer mailed the Complaint to you as indicated by the postmark on the letter you 

received. 

Elem Secretary-Treasurer Sarah Garcia 
Post Office Box 757 

Lower Lake, CA 95457 

5. Failure to Answer-Deemed Admission: If you do not deny the allegations of the 

Complaint by providing an Answer within the time frame described above, your failure to do so will be 

considered an admission that all of the allegations of the Complaint are true. 
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Exhibit A Order to Disenroll 

p. 1of6 
Exhibit A Order To Disenroll 

Against Ko-E-Ya John 

NOTE: each of the offenses listed below includes the offense of conspiring with 
others to commit the specified offense. 

You are charged with each of the offenses against Elem Indian Colony indicated 

below: 

1. Failed to uphold the Constitution and Bylaws of Elem Indian Colony ("the 

Constitution") and tribal custom and tradition as required by your duties as an 

elected official of the Tribe; 

2. Violated the Elem Constitution and Bylaws and tribal custom and tradition and the 

federal Indian Civil Rights Act by, among other things, depriving members of due 

process by punishing them for alleged insubordination and taking away their voting 

rights, allotments & federal program eligibility without valid General Council 

approval or any other authority under tribal law to do so; 

3. Violated the Elem Constitution and Bylaws and tribal custom and tradition and the 

federal Indian Civil Rights Act by purportedly disenrolling tribal members without 

due process and for no legally recognized reason; 

4. Violated the Elem Constitution and Bylaws and the federal Indian Civil Rights Act 

by withholding Revenue Sharing Trust Fund distributions from tribal members 

without due process and for no legal reason recognized under Tribal law; 

5. Violated the Elem Constitution and Bylaws and tribal custom and tradition and the 

federal Indian Civil Rights Act by claiming that gatherings of tribal members were 
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Exhibit A Order to Disenroll 

p. 2of6 

valid tribal meetings despite failure to provide required notice or agenda, and despite 

lack of a quorum; 

6. Violated the Elem Constitution and Bylaws and tribal custom and tradition, the 

federal Indian Civil Rights Act, and California and federal laws prohibiting fraud, 

theft and conversion by failing and refusing to tum over Elem Tribal property to the 

duly elected officers of the Tribe, resulting in financial loss to the Tribe and 

impairment of the Tribe's ability to conduct necessary self-governance business and 

inter-governmental affairs, including complying with federal grant requirements; 

7. Violated the Elem Constitution and Bylaws and tribal custom and tradition, the 

federal Indian Civil Rights Act, and California and federal laws against fraud, 

bribery and corruption by, among other things, paying tribal members for their 

votes, or their attendance and participation at illegally called and conducted 

meetings, and for their acceptance of unlawful conduct in connection with tribal 

governance; 

8. Violated the Elem Constitution and Bylaws and tribal custom and tradition by 

paying and giving unlawful authority to persons purporting to be tribal staff without 

required GC approval ; 

9. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

federal grant funding laws, regulations, and grant terms by failing and refusing to 

respond to grant compliance inquiries from HUD's Southwest Office of Native 

American Programs, costing the Tribe large amounts of money, other sanctions, and 

attorney's fees and costs; 

I 0. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 
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Exhibit A Order to Disenroll 

p. 3of6 

committed fraud under federal and California law state and federal laws by falsely 

informing agencies that purportedly disenrolled tribal members and others received 

Revenue Sharing Trust Fund ("RSTF") distributions, which resulted in the 

unjustified punishment of those members or denial of payments or other benefits to 

which they were entitled; 

11 . Violated the Elem Constitution and Bylaws and tribal custom and tradition by 

spending Revenue Sharing Trust Fund money without General Council approval; 

12. Violated the Elem Constitution and Bylaws and tribal custom and tradition and state 

and federal laws, including but not limited to some or all of sections 403 - 420.1 of 

the California Penal Code, rioting, by allowing and encouraging tribal members and 

non-tribal members to block roads on the Elem Rancheria, harass tribal members 

and others who had a right to be present on the Rancheria, and prevent access to the 

tribal community center; 

13. Violated the Elem Constitution and Bylaws and tribal custom and tradition by 

harassing and terminating staff members for no reason; 

14. Violated the Elem Constitution and Bylaws and tribal custom and tradition and state 

and federal laws by refusing to pay unemployment benefits to tribal members; 

15. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

federal grant funding laws, regulations, and grant terms by failing and refusing to 

respond to grant compliance inquiries from the Bureau oflndian Affairs, delaying or 

otherwise harming PL 63 8 programs; 

16. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 
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Exhibit A Order to Disenroll 

p. 4 of6 

committed fraud under federal and California law by attempting to conceal and 

deprive legitimate tribal officials of access to tribal funds by depositing them to a 

third party bank account out of the control of the Tribal Secretary-Treasurer, thereby 

requiring litigation and the payment of attorney's fees and court costs to recover 

those funds; 

17. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

committed fraud under federal and California law by receiving and keeping stipends 

which were not authorized by the General Council; 

18. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

committed fraud under federal and California law by informing third parties that 

they had approved contracts with the Tribe despite lack of required approval by the 

General Council; 

19. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

California criminal laws by allowing a person or persons who were neither the 

Tribal Chair nor the Tribal Secretary-Treasurer to sign checks spending tribal funds; 

20. Violated the Elem Constitution and Bylaws and tribal custom and tradition, and the 

federal Indian Civil Rights Act, and committed fraud under federal and California 

law by unlawfully conducting a purported tribal election and representing to others, 

including but not limited to the United States, that the results of that unlawful 

election were valid and binding upon the Tribe and that the persons purportedly 

elected were officials of the Tribe; 

21. Violated the Elem Constitution and Bylaws and tribal custom and tradition, and the 
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Exhibit A Order to Disenroll 

p. 5of6 

federal Indian Civil Rights Act, and committed fraud under federal and California 

Jaw by obligating the Tribe to large expenses, including; but not limited to IRS, 

unemployment tax, and utilities costs, and by doing so in the Tribe's name without 

General Council authority; 

22. Violated the Elem Constitution and Bylaws and tribal custom and tradition, and the 

federal Indian Civil Rights Act by failing and refusing to follow the direction of 

General Council resolutions; 

23. Violated the Elem Constitution and Bylaws and tribal custom and tradition by 

unlawfully causing the Tribe to incur court and attorney costs in order to help the 

Tribe recover from the unlawful actions described herein; 

24. Violated the Elem Constitution and Bylaws and tribal custom and tradition by 

committing treason against the Tribe, consisting of the acts described herein, in that 

those acts betrayed the trust of the people of Elem and violated the duty of elected 

officials to maintain allegiance to, and act in the best interest of, the Tribe at all 

times; 

25. Violated the Elem Constitution and Bylaws and tribal custom and tradition, the 

federal Indian Civil Rights Act, and California and federal laws against fraud and 

corruption by falsely claiming to be an officer, employee, or official of the Tribe; 

26. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

California criminal laws by intentionally obstructing the Tribe's investigation and 

the investigation of California law enforcement officials into stolen office equipment 

and tribal records; 
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Exhibit A Order to Disenroll 

p. 6of6 

27. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

California criminal laws by making false statements under oath regarding the 

disenrollment of members; 

28. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

California criminal laws by false reporting to health and human service programs, 

resulting in unwarranted agency investigations of politically opposed tribal 

members; 

29. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

California criminal laws by assault and harassment of members and their minor 

children living on the Rancheria, including but not limited to flattening tires, 

breaking windshields, yelling all night, beeping horns, playing loud music, speeding 

and driving recklessly on residential roads; 

30. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

California criminal laws by purporting to authorize illegal dumping by non-members 

on the Rancheria and by collecting dumping fees from non-members and resident 

members without General Council authorization; 

31. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

California criminal laws by committing fraud in that he/she used the Tribe's credit 

card for unauthorized purchases by forging the signature of the Elem Indian Colony 

official who was authorized to use that credit card; 

32. Violated the Elem Constitution and Bylaws and tribal custom and tradition and 

California criminal laws by divulging without authorization the confidential 

personal information of tribal members to employers, creditors and service agencies 

with the malicious intent to harm those tribal members. 
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CONSTITUTI ON fu~U BYLAWS
FOR TH E

ELEM INDIAN -,COLO:;Y
of Porno I n di an s

CLEARLAKE OAKS. CALIFORN IA

PREA11BLE

We , t he El e~ I~d ian Col ony of P o~o I n di ans , to secure g reat~r autonomy ,
a rid t o p r c rro re o u r common ve Lfa r e , do he reby adop t t he fo l lowi:ng
cons t i t u t i on and by Laws for t he Elem I n d i an Col ony of Po rno I ndi ar:s
~f C le Q ~lak2 0 2ks , Ca l i f o rn i a

ARTIC~E I - TEP~ITORY

Th e j u r i s d i c t i on o f t h e El em Indian Colony o f Porno I nd i ans s hall extend '- 0

!h e t err i t 0~Y wi t hi n t h p. present c on fi ne s of. the Elem I ndian Colony and
t o s u c h oth e r lan ds a s may hereaf ter be added t heret o.

ARTICLE II - ~~ERSHIP

T~ e mnmb e r s hip of th e Elem I n dian Colony o f P orno I ndia ns sha l l con s i st 0 · '

Sec ti o n 1. ? e rsons listed on the bas i c membership roll ns tabl i $hed
p ur~uant [ 0 th e enrol l me n t 0 r di n an c e adopt e d by t he general coun c i l
on J anua ~J 29 , 1972 .

Se c tion 2 . Des ce nd an t s o f persons on t he b a sic membership ro l l, provi ded
s u ch de s cen d an t s ? OS S " S S a t l e a s t 1 / 8 deg ree Indi an blood , an d have a t
Le a s t cn e p a r e n t w':1 Q is an enro l led memb er or the colony.

S l~ c t ion 3 . Pe r s c n s \!~ C' o t h e rw d s e mee t the requir ements fo r raetabe r s h I p as
es ~ ab l i s r 2 d by t he GDove mentioned fnrollm~nt ordi nance shal l be in elig i ble
f or rnemb e r s h t .p if t h ey :

I
\ (:I ) a r e en r ol Le d as memb e r s of ano ther t ribe or band;
i

(b ) h a ve r'e c e i ved an all otment or f o rma). a s s Lgame n t; o f l an d
·.,~ i til cn o r b e r t r i n e o r b and;

(c ) a pp ea r on a distri bu tion p Lan o f a n athe r tr i b e or band,
p r e p a r e d p u r s uan t t o t he Amended Rarvch e r La Ac t .

(d ) h a ve r e l i.nqui sh e d, in writing , t hei r membership Ln t h e
El :? ;Ll Tud i a n Col ony o f P O~G En d.i an s . . 4

~2 c t i ,~I. . .":....: cou.i c i I sl',;'11 1 hove power t o p r es c r fb e r ul e s "1";I,J

r e g u l a t i or.» ,; '"j 02':' t ro t h e i1 ? i~ ~~ova l o f t h e Sc.c : c t .1r y o f the In z c r Lo r ,

c o ve r t r.g ':·U ~ '__d .: .; ;i':~ :-: .J ~ r s h i p i nciud i n g a d o p t i o n and l OS B o f raerab e r s h.i p .

-
I
L

'I
I,

I
L _.
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2

hRTI CLE II I - GOVERN ING BODY

Se c : :1 C ~l :i. . ~ .;,:..:: .:;,j ' :':: rr.a n g body o f the Elem I nd i an Colony 0: P Or.:lO I n dia."1 s
s h r.Ll, be tr.e I,;"" er. ,: co cn c i L , which sh a l l be compos ed of all qualified
vo t e r s o f ~ : ', ~; :,.,. ~ ..j .

.?~:~.t i or'--.l . h i ). .r.c mc c r s o f t h e Eleq I ndian Colot;y o f Pomc Lad I ans v h o "a r e
18 yea rs u£ ~ g ~ o r o l d ~ r ar e qual i f ied vo ter s .

Se c t Lon 3 . The gen e ra l council s hall elec t f r om its me mb e r s b y s e cr e t ·> ,. ,
ba llet an e xe cuc i v e commi t t e e cons is t i n g of a ch ad rraan vic e-chairtl~n· · : : · · ·' · ·, , "

6 ecTet a ry-tr~ asurer ) and t wo co~i t t ee memb ers) wh o s hal l h ol d officei~ J
f c r two ye ars ) o r un t I L the i r suc ces s o r s ..a re. dul.y e l e cte d ,' a s we 11 a s .._,... ·~.
s uch othe r c oo:mi t t ee s a s may b e d eeme d n e cessary , Duties of the t wo /:, ..
comnd t t e e r::e cb ers wi ll be as a s s i gn e d by t he gene r al council and the. .....>.-.'
cliaf.rman .

r
'·".'·ffi

i
',:". ' " ,: ' " ' '. .' -,
:;';;~

, ,

; ....

~~~~ ~ ~n a;' ar~h:r~:~:~~d c~~~~~ :~:~~t~~~U~:~t~~~~~ne at , times · and.~~~; . .

'· e ;:t ; on 2 . The exec u t i ve com:n ttee shail : ~cill ' ~p~~iii~;;~E',-ti;~~ ;~Q#;~~f2~;" " .'
_ . '_ ' _, ,". ,' - . . ' , ' . . , .-.. . .. ~. _ ~. _.• " . . -• .' .. ~\~ .; -.....,,;'\ 1 ':-

vpon receipt of pe t i t i on s signed b y at ' l e as t ,· tnii:t;j ;,JC erf.~nt ' (3C!.~~/of-,~; ,'t'(J
~ h c q'J alifi e J vo t c r s r e que s t Lng such mee tings"'~,#1'" J'c-.;l~:t6(C'tn'"e . ( t.!.?"'7'f.) .."

:jl.!a l i f ied v x.t e r s of t b e b a nd c o n stitutes .a q'uorum "a t mee t Lngs o f t h e '
i; e nera l c oucc i l. ~~ :.J ~:iC2S o f al l general c ounc Ll, mee tings . shal l b e given
~ :1 ...n -i t i n g 3 :: ':" '-: ':l ~ r. i i f~ ee.n ( 15) d ays in advance of t h e mae tings . .

~~TICLE IV - MEETI NGS
~-~" . .

';-:- .'

~: e c t io:: 3 . S -;:'2(;::_~d. ;:;e:l.:: t i n gs o f the executive co mau t t e e may be cal l e d .b y·
t ne chairna.:l c r t bc s ec r e c a r-y -s t r e as u r e r- wh en de e me d necessary. Th ree
membe rs o f ,.: n .::, e xe c u c t v e c o zraf t t e e shal l c onsti tut e a q uo r ura f o r t h e
con d u c t o f l :S h us i n ~ s s .

~~TrCLE V - : ELECTI ONS

S ~ c :: i on 1 . Firs t Ele ct i on : y,Ti t hin 60 days . f o Ll ovLn g the e f f e c t Lve da~e:- ,

o f t hi s c on s ti t u t i o n a n d bylaws J the ch airman of the ' g en e r aL co u."1 cil ,.,-shcl.ll
ca ll and h o ld a raee t i ng of t h e gene r a l c o uncil fo r the purp os e ofel.;"ct:irig
t h e foll ovin g o f f i. c e r s wh o shal l c onsti t ut e t h e e xecut i ve coc.:r..i t t ee ~.. . :: .'
c~ a i nr-an , v~ ce- c~ai rman J sec re t 2ry- t re a sur e r , an d t wo co~~ttee me~e rs ~:

::. . ..~- -
'se c t i o n 2 . Re z uLa r E l ~-;. t i on s : Beginni ng in .19 74', the ele cti on o ~. · c:.~~¥te~~s,
s h a l l be condu c r c d l~ ...r r i n g No v e nb e r o f e a ch ,e v e.n n umbered year a..."1d.~~,:1::~:~~::\!;~:\ :. ,
off i ce r s s h a L; b c e Le c r e d f o r tw o (2 ) y ear ..terms , or until ' thei r s u c ce s l!!" FJ' . '·
are du l y e l c c t e c .);".0 i n s t a.L l e d . " " '~" ~> "

-7': " -1. , J -
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Sec tion 3. t~ om..ina ~i ons of cand i da t e s sh a l l oc c ur a t t h e
meeting of ~ he gen e ra l c ouncil a s p rovi ded i n Se c t ion 2 ,
! ~ o m.i n a t i o n s s ha iL be f r ori t he fl oor . Any membe r , wh o i s
18 y~ars o f ~ge " " o l de r , may be a candida te f or office.

ARTI CLE VI VACA."{CIES, REMOVAL AND RECALL

No vembe r
Ar ticl e V.
at l e as t ,

3

-,I
L

-1
j
I

j
I

Se ct i on 1 . Vac a n cies . I f any elective official shall die, r e s i gn ,
o r sh a l l b e f ound gui l t y whi l e in o f f i ce of a f elony in any State,
o r Fe de r al c our t , t he exe cu t i v e commi ttee shall declare t he position
vacan t and , c a l l a spec i al election to fill such v acancy . Th e
candi da te r e ceiVi ng t he h i gh e s t n umber of votes shal l be el e c ted and
shall s erve o ut the une xp i r e d t erm.

Se c t ion 2 . Rec a l l. Upon receipt by the execut i ve coarni tt ee o f a
v ali d p e tition , signe d by a t least t h i r t y percent (30 %) of the
qua l ified v OLe rs callin g f or the r ecall of an e lected officer, t h e
exe c u t i ve c ommi t tee s hal l call and conduc t within t hirty (30) days
a r e call ele c t i on. A ma j o r i t y of t hose who p articip a te in s u ch
e l ect ion mus t f av or recall i n orde r f or i t t o become ef fe c t i v e ,
provi de d ~hos e who vo te cons t i t ut e at least fi fty-on e perc en t ( 517.)
of the qua l i f ied vo t ers . .

Sh ould t h e r e cal l be successf u l , t he v acanc y sh a ll b e f i l l e d as
p r ov i d ed i n Se c t i o n I o f th is a r t icle . Fur the r de t a i l s needed to
ca r ry ou ~ t he intent o f t h i s a r t icle may be s et: fo r t h i n t he b and ' s
2 l e c t i on o rci n al c e .

ARTI CLE VI I - POWERS OF THE GOVER~ING BODY

Se ction 1 . Th~ ge n e r a l co u n c i l of t he Elem I nPian Colon y o f Porno
sha l l e xerci s e t h e f ol l OWing p owe r s , subject to an y l i mi ta t ions
i mposed b y the s ta tu t e s and Con s t i t u t i on o f t h e Un i t ed Sta t es:

(a ) To negot iate wi th Fe deral, s tate and local go vernments.

(b) To re t a iQ l ega l c o unsel, the choice of a fee -charging
atto rne y bei ng sub j e c t to a pprov al of the Se c r et a ry o f t he
In te r i or o r hi s au tho r i ze d r epresentative .

( c) To v e t o any p r oposed s a l e, d i sp o s i tion, l e a s e or encumb r a n c e
o f t ri bal l a nds , i nt e r est in l a n d s , or other tribal a s s e t s of
t h e band .

(d) To ticv i s e the Se c r e t a ry of t h e I nteri or wi t h regard t o all
a pp r op r i a c t oa c s t i c.a t e s f o r f e de r al ' p r oje c t s f o r the ben e fi t of
the £1 12:.:1 In dian eo Lony of PO;i10 I r.d i an s pri or t o t h e s ub tm s s L on
of 5UC~ 2s t i~a tes t o t h e Bureau o f t he Budg e t and to Congrc3 s .

-I.. .

r
I

I
L .
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(e) To rnan~ge . lea s e , c ont ra c t, o r othe rwi s e de al wi th tribally
owned a s s et s . . ~

, (f ) To Est ,!> l i s h f ees, r eceive funds, and expe nd ' any s uch funds
whi ch may come in t o t he exclusive con t rol of the Elem I ndian
Col ony of Porno Ind i an s fo r t he paymen, o f i t s expenses or to
fin ance an y projec t whi ch is fo r the benefit of t h e b and a s a
whol e ,

( g) To promulgate and enf o r c e ordinan ces, .' con s i s t en t wi t h th i s
cons t itution and byl aws and fe deral l aw',... gave ming ini t i a .l," and
f utur e enrollment for membership, loss of membership, adop t ion
of membe r s ; t he us e of tribal land and assets; the ' con duct of
elec ti ons ; t he manne r 'of maki ng, holding and r evoking as s ignmen t s
of t r ibal l and o r i nterests therein; t h e licensing of non-members
coming on t he r ancheria for purp os e s of hun ting, f ishing, tra ding
or o t h'e r busi ne s s ; and all other ne cessary ordinances.

(h ) To es tab lish its own rules of procedure for the conduct of
it s a f fai r s , an d to dele gate to the executi ve cocmi- t ee. or
ot h e ~ ~e p r c s e n t at ives, ~ny of the foregoin~ po~e rs .

(i) To t ake s u~h ac tions as are neces sary t o carry into effect
any o f ~ he f oregoing pave r s .

(j ) To es tab l i s h such h ousin g and other autho rities a s a re
ne cessary to promot e the welfare of t he b and .

Sec tion 2 . The exec uti ve co~~ttee sha l l have t he f oll owing powe rs,
b u t s hall not co rr"~ t th e E1e m In dian Colony to any c on t r a c t, l ea s e , or
othe r t rans a cti on unl e s s it is 3 0 aathQri zed in advance by a duly
e nac ted ordinance or r es olutio n o f the gene r a L c ouncil. .

(a ) Carry out all o r dinance s, r e s ol ut i on s , o r oth e r enactments
of the gener a l co unci l

"

(b ) Repr e s en t the Elem I ndi an Colony i n all n egot iations with
f e dera l , s t a t e and local governments, the ir agenc ies ~~d of fic~rs,
and advise the gene r a l co~~cil of t he r es ul ts of al l s uch
negotia t i ons .

Sec t i on 3 . ~~y r i gh t s o r pow~ rs h er e t of or e vested i n the E1em In dian
Col ony of Porno In dians , bu t n ot expres~ly referred to in t hi s
co nst i t uti on , sha l l n ot be abridged by t hi s a rticle .

1
I
I

1
j

1

r
I,
!
I

I
L
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i
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ARTI CLE VIII - BILL OF RIGHTS

The p r o t ect i ons guaran t ee d t o pers on s by Title I I of t h e Civi l P~ghts

Ac t o f 1968 (82 St a t . 77) , against a c t i ons of a tribe in exerc i s in g
i t s powers of sel f -gove rnmen t , shall app ly to t he Elem Indian Colony
o f Porno In di an s.

ARTICLE IX - AMENDMEN"i'S

Se cti on 1. Thi s con st i t u t i on and by l aws may be amended by a major i ty
vote of t he qual i f i e d vo t e r s who a r e e igh t een (18) years of a ge or
over at an e le c t i on au th o r i z e d fo r t ha t purpos e by the Secre t a ry of
the Interi or, provid e d at leas t t hirty pe rcen t (3 0%) of thos e ent i t led
to vote' sha l l vo te i n such e lection , b u t no amendment s h all be come
e ff ective unt il it s hal l have been app roved by th e Se cre t a ry of t h e
Inte rior.

Secti on 2 . Ame ndment s may be p rop osed by t h e executive commi t tee or by
a petit i on signed by a t l ea s t thirty percent (307. ) of t he qualified
v o te r s o f t he El em Lnd i. an Co l ony o f ? OInO Ind i a ns . An a.aen dmen t; will
be sub~ t t e d c O t he Se cr e t a ry 'of t he Interior , ~ho s ha l l t he reup on call
an e lecti o n upon t he propo s e d l~~ guage , on l y a f t e r t he arne n d~ent has
b een dis cus oed ~, d app r ove d at a me e t i n g of the gen eral c ouncil.

R'i LA\,S FOR THE ELEM I NDIAL'I COLONY OR P Ol~O I NDIA."IS
CLEAP~RE O~~S , CALIFO~'1IA

ARTICLE I - DUTIES OF THE CPJ(I~~

It shall be t he du t y of the chai rman to p r e s ide at a ll meetings of t h e
gene ral c Olli, c i l and t he execut.ive commi ttee ; t o ex ecu t e on beh alf of
t h e Elem I n d i an Colony a l l con trac es , le ases. or o t he r d o c urae n t s ' ,.Then
authorized t o do s o by the gener a l counc i l, and t o ce rt i f y the enactment
of al l writt en r es ol u t i ons and ordi n ances . He s hall have the general
sup e rv is i on o f a l l oth e r officer s , commit tees, and employees, and shal l
see t ha t t heir dut i e s a r e properly perf o r med . Hhen nei.the r the g e neral
counc f L nor t he executive corcmt t t e e are i n session, he sha1.l b e th e
offici al r epr e s en t a t i ve of the Elem Indian Col ony . Tne chai rma n may
vote i n e l e c t i ons f or of fic e r s and e l e c t i ons ca l l ed by the Secre tary
of t he I n t e r i or, bu t he sha l l n ot vote when presiding at meetings,
e xcep t t o bre 3k a t i Q vo t e .

~
t

l

1
T"
I
I

,
I
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ART I CLE II - DUTIES OF THE VICE-CHAI RMAN

I : s hall be zhe dr t y o f t he vice- ch a irman to assis t t he chai rman in
t h e p e r fo~ance of h i s dut i es and i n t he absence of t he chai rman to
perform t he dut ie s of t he chairman .

ARTI CLE III - DUTI ES OF THE SECRETARY-T REASURE R

I t shall b e the duty of the s e c r e t ar y- t r e as ur e r to keep the minut es
of t h e gen e r al counc i l mee t in gs ~~d a r ecord of the exe cu t i ve
c ommit t e e ~e e tings; t o at t e s t t o t he enactment o f a l l written
r eso l u t i or.s an d ord i n ance s ; to send out all required notices; and
to r e ce i ve on behalf of t he e xe cutive commit tee all pe t i tions . The
secreta r y- t r eas urer sh a l l" h ave the care and custody of all t he funds,
liquid a s s e t s or ot he r va l uab l es of t he El em Indi an Col ony ; shall
deposit all flli,ds in a de po s i t ory whi ch has been approved by t he
gene ra l counc i l ; sh al l disb urs e f unds only as authorized by r e s ol ut i on
of t he gene r a l coun ci l by ch e ck s which are co-signed by the chai l~n ;

and shall ma i ntain f i n ancial accounts, r e cei p t s and records. The
f inancial r e co rds of t h e Elem Indian Colony shall be subject to
i ns pe c t i on or aud i t a t t he di r e c ti on of t he gene r a l councilor the
Bureau of I ndian Affai rs . Th e s e cre t a'ry-c t r eas ur e r shal l report ' all
re c e i p t s an d d i sburs e me nt s a t e ach r e gular ~ee t ing of t he ge n e r a l
coun c i l. \.,rne;"l e , 'e r the ge ne r a l co uncil deecs i t n e ces sary, th e
s ecret a ry- t r e a s o.r e r s h a l l b e b on de d to t he Elem Indian. Co l ony . with
bond pr emi ums pay able f rom the t ribal fun ds . The s ecretary-t r easurer
wi ll send c opies of al l min ut es of meetings , ordinances and written
r es olu t i ons to t he Supe r i n : enden t , Central Cal i f orn i a Agency , Bureau
of I ndi an Affai r s, afte r ap proval by ' the gener a l c~uncil .

ARTICLE I V - EFFECTIVE DATE

Thi s cO;"l s t itution an d bylaws, when adopted by a major ity vote of the
qua l i f i e d vote rs , vot i ng at an ';' l e c t i on nuthorize d f or t h a t pu rp os e
by the Sec ret a ry o f t he In: erior, provide d ,that a t l eas t th i r ty
pe rce .1t (3 07.) of thos e en tit led to vo t e shall vot e i n such e lecti on,
shal l be s ubmi t t ed to t he Secretary of t he In : e r i or f or npp rova l ,
an d, i f app r ove d , shal l be effective f r om t he date of 'such approval.

..
I
L

1,.
I,

I
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APPROVAL

(sgd) Wlli;aiol L. Ro gers
I,

Qepuly~
Se cret a ry of t he

In t e r i o r o f t he Un i t e d S t a tes of Ameri~a, b y v i r t u e o f t he

a u t h o r ity gran t e d t o me b y t h e Act o f J un e 18 , 1 93 4 ( 48 Sta t. 9 84) ,

a s a~ended , do he r e by a p pr ove t he at t a ched Cons ti tu t i on a~d By l aws

f or rh ~ El em Indi a n Colony o f Porno Indians of Clearlake Oa ks ,

Cal i f o r G i ~ .

Ap pr ov a l Re c omme n d e d:

:i~d) Ray zao a d V. Butler

Ac t i n g Di recto r . Of f i c e of
Co~~u~ ~ t y Service s

(sgd) Wiiliam L. Rogers

r
!
!

I
I
I
L

Secretary of the Interior

Wa s h i n g t on, D. C.

Da te : Jl.PR - 2 1973

T,
!
i
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a l Oper a t ions
2 Elem !ndia~ Colon y

UNI T ED STATES

D EPA R T M EN T OF THE INTER IOR

BU R EAU O F IND IAN AFFA IRS
Sac rame n t o Area Of f i ce

2800 Cot tage Way
S acra~e n to , Ca l i f o r n i a 958 25

trlAY 18 1977

I,
<
;

Mr. Ri ch ar d H. Burcel l

Superin tenden t , Centra l Ca l i f orn ia Ag ency

Dea r Mr . Burc ell:

IJe have rec e i ved t he r es u l t s o f t he election he ld on Ap r i l 16, 1977,
by t he regis tered vot e rs of t he Elem Indian Col on y . Th e e lection
wa s c al l ed in accor da n c e . wi t h an or d er approved on February I I, 1977,
wh ich pe nnitt ed th e reg i s te red v oters of the band to ado p t or re ject
a pr op os ed 2mendmen t to t heir Const itution and Byl aws .

As evid enced by the Ce r t i f i c a t i on of Re sult~ of Elec t i on, signed by
th e members o f t he El ect ion Board, the proposed amendmen t was duly
adop t ed by t he voters .

Amendmen t L t~ t he Con s t i t ut i on and Bylaws fo r the Elem I nd i an
Colony of Porno Ind i a ns o f Califo rnia is hereby approved a nd returned
f or d e l i v e r y t o t he co lony .

S i n cer e ly y'our s ,

~~~
Ar e a Director

Enclosur e

I
I

~!t .,

F
!
i

I
I
I
i

I
\0001

~mj
r:z:
I
I
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CERTIFI CAT E OF RESULTS OF ELECTION

PurS u3nt [ 0 an elec t i on autho r i zed by t h e Ar ea Di rec to r , Sacrament o

L

\.\r;::--\
Ar e a Of f ic e on a.. 'cJy- ........ o ::="

\
t o the Con s t i tuc ion and Byl aws fo r

1977: the attachment Amendment I

t he El em I nd i an Col ony of Pomo

,
J,
I
t,

th e Indi an Reorganiz ation Act of Jue 18, 1934 (4 8 Stat . 984), as

aziended by the Act of June 15 , 1935 (4 9 Stat. 738 ).

L~d iap.s, Clea r lake Oa ks , Ca l i f or n i a was submi t ted to th e qua l i f i ed

i n. an elec tion i n ..rhi.ch at l east t hirty percent (3 0%) of the . J... 'i
number

enti tled to vOte c ast the ir ba l l ot s in accor dan ce with Sec t ion 16 of

.::-:
: :: ..

F

I
I

L
[@i
~H~
~':;
I,

lI agai ns t ",

• 1977,vot e r s o f t h e g ene ra l c ounc il and wa s on A @ r" " \ \ ~

duly adopted/ .,e j "e ted by a vote of /1 "for", and 3

Election Boar d Membe r

ifwor; Boar d Member

.,

~

<' :' ,''i' " i .i'i :i'> " '" """," ", " ii'" i' TO'."':: :" i;' "" " ~ ' i i'"~ '; ' ; " "'i"" '~ " " ~: :!; ' ;i~~ ' i i " " .~",,~Jm:i: i
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A.'iENDMENT
CONSTI TUTI ON AND BYLAWS

OF THE
ELEM INDIAN COLONY OF POMO INDUNS

CLEA.!U.AKE OAKS , CALlFORNL<\

.'J-1EN DMENT I

, J :2.
L i " .'" 2 , Se c t i on 2, Ar t i c l e IV - MEETINGS - shall be amended t o

f ol l ows :

Forty -five pe r c en t (457.) of the qualified vo t e r s
o f the band con s titutes a quorum a t mee tings of
t he gene r a l c ouncil.

Appendix A26

Case 1:16-cv-02368   Document 1-2   Filed 04/30/16   Page 12 of 16



Monday,	April	4,	2016	at	11:04:46	AM	Central	Daylight	Time

Page	1	of	1

Subject: Re:	Disenrollment	Yesterday
Date: Monday,	April	4,	2016	at	10:51:47	AM	Central	Daylight	Time
From: Burdick,	Troy
To: LiFle	Fawn	Boland
CC: Carol	Rogers-Davis,	Harley	Long

Ms. Boland,
In response to your question regarding Bureau approval of this ordinance; we have no evidence that it has
been submitted to this office for review and approval.

On Fri, Apr 1, 2016 at 4:37 PM, Little Fawn Boland <littlefawn@ceibalegal.com> wrote:
Dear Superintendent and Harley:

Thank you for each speaking with me today. 

As I mentioned, yesterday the Elem Executive Committee sent out disenrollment notices to a significant
amount of members of the Tribe.  

The attached “disenrollment ordinance” is the basis of the notice.  Was the attached ordinance approved
by either of your offices?

I ask because the Elem Constitution at Article II, Section 4 states that any rules established regarding
membership must be approved by the Secretary of the Interior including rules related to the "loss of
membership.”  

Thank you so much for taking the time to take a look at this.

Thank you,

Little Fawn Boland, Partner
Ceiba Legal, LLP
Office: (415) 684-7670 x101
Mobile: (415) 939-7797
Facsimile: (415) 684-7273

CONFIDENTIAL COMMUNICATION: THIS MESSAGE IS A CONFIDENTIAL ATTORNEY
COMMUNICATION ONLY FOR USE BY THE INTENDED RECIPIENT.  ANY INADVERTENT RECEIPT
SHALL NOT CONSTITUTE A WAIVER OF ATTORNEY-CLIENT OR WORK PRODUCT PROTECTION. 
IF RECEIVED IN ERROR, PLEASE NOTIFY SENDER IMMEDIATELY AND DELETE THIS MESSAGE. 
THANK YOU FOR YOUR COOPERATION.

-- 
Troy Burdick
Superintendent, Central California Agency
Bureau of Indian Affairs
U. S. Department of the Interior
650 Capitol Mall, Suite 8-500
Sacramento, CA  95814

Voice: (916) 930-3774
Fax: (918) 930-3780
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Your Weekly Address

Speeches & Remarks

Press Briefings

Statements & Releases

White House Schedule

Presidential Actions
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Proclamations

Legislation

Nominations &
Appointments

Disclosures

For Immediate Release October 30, 2015

The White House
Office of the Press Secretary

Přěșįđěňțįǻŀ Přǿčŀǻmǻțįǿň --
Ňǻțįǿňǻŀ Ňǻțįvě Ǻměřįčǻň Ħěřįțǻģě
Mǿňțħ, 2015

ŇǺȚİǾŇǺĿ ŇǺȚİVĚ ǺMĚŘİČǺŇ ĦĚŘİȚǺĢĚ MǾŇȚĦ, 2015

- - - - - - -

BỲ ȚĦĚ PŘĚȘİĐĚŇȚ ǾF ȚĦĚ ŲŇİȚĚĐ ȘȚǺȚĚȘ ǾF ǺMĚŘİČǺ

Ǻ PŘǾČĿǺMǺȚİǾŇ

Ǻměřįčǻň İňđįǻňș ǻňđ Ǻŀǻșķǻ Ňǻțįvěș ěňřįčħ ěvěřỳ ǻșpěčț ǿf ǿųř
čǿųňțřỳ. Ǻș țħě fįřșț țǿ ŀįvě ǿň țħįș ŀǻňđ, Ňǻțįvě Ǻměřįčǻňș ǻňđ țħěįř
țřǻđįțįǿňș ǻňđ vǻŀųěș įňșpįřěđ -- ǻňđ čǿňțįňųě țǿ įňșpįřě -- țħě įđěǻŀș
ǿf șěŀf-ģǿvěřňǻňčě ǻňđ đěțěřmįňǻțįǿň țħǻț ǻřě țħě fřǻměẅǿřķ ǿf ǿųř
Ňǻțįǿň. Țħįș mǿňțħ, ẅě řěčǿģňįżě țħě čǿňțřįbųțįǿňș mǻđě bỳ Ňǻțįvě
Ǻměřįčǻňș șįňčě ŀǿňģ běfǿřě ǿųř fǿųňđįňģ, ǻňđ ẅě řěșǿŀvě țǿ
čǿňțįňųě țħě ẅǿřķ ǿf șțřěňģțħěňįňģ ģǿvěřňměňț-țǿ-ģǿvěřňměňț țįěș
ẅįțħ țřįbǻŀ ňǻțįǿňș ǻňđ ěxpǻňđįňģ pǿșșįbįŀįțỳ fǿř ǻŀŀ.

Ňǻțįvě Ǻměřįčǻňș ħǻvě ħěŀpěđ mǻķě Ǻměřįčǻ ẅħǻț įț įș țǿđǻỳ. Ǻș ẅě
řěfŀěčț ǿň ǿųř ħįșțǿřỳ, ẅě mųșț ǻčķňǿẅŀěđģě țħě ųňfǿřțųňǻțě

SHARE THIS:

TWITTER

FACEBOOK

EMAIL

țħě ẄĦİȚĚ ĦǾŲȘĚ PŘĚȘİĐĚŇȚ BǺŘǺČĶ ǾBǺMǺ Čǿňțǻčț Ųș Ģěț Ěmǻįŀ Ųpđǻțěș

BŘİĚFİŇĢ ŘǾǾM İȘȘŲĚȘ ȚĦĚ ǺĐMİŇİȘȚŘǺȚİǾŇ PǺŘȚİČİPǺȚĚ 1600 PĚŇŇ

Purchased Referred Care Program Updates
posted Jul 12, 2015, 10:59 AM by Elem Pomo   [ updated Dec 2, 2015, 9:29 AM by Receptionist Elem ]

As of December 3, 2015 we are changing the policy on how drugs will be approved and charged to the tribal account of Elem. All prescriptions (in particularly pain
drugs) must be approved by the Purchased Referred Care Program before being filled at Moran's Pharmacy. We now have a stamp to approve each Rx presented
to the PRC; we believe this will streamline thus improve the delivery of approved pharmacy drugs to our citizens while keeping costs within budget limits.

  Should you have any questions, please contact myself at (707) 994-3400 Ext. 1006 or my assistant Phaedra Phelps Ext. 1005
  Sarah B. Garcia, PRC Officer

Elem Pomo Nation Dancers Cultural Schedule 2015
posted Jun 9, 2015, 12:55 PM by Elem Pomo   [ updated Dec 16, 2015, 10:54 AM ]

See a detailed list of up coming events/dances here

Note: 

Amended Disenfranchisement Ordinance
posted Feb 10, 2015, 11:07 AM by Elem Pomo   [ updated Feb 10, 2015, 11:09 AM ]

Amended Disenfranchisement Ordinance now available to view. 
Any questions, please contact Council.

| Attachments:   Dis Ordinance.pdf

Assistance applications available online
posted Jun 10, 2014, 10:47 AM by Elem Pomo   [ updated Mar 13, 2015, 1:54 PM ]

**Please note date.**
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