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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, Appellants

BACKCOUNTRY AGAINST DUMPS and DONNA TISDALE submit the

following disclosure statement.  

Appellants Backcountry Against Dumps and Donna Tisdale do not have any

parent corporations and do not issue stock.  Therefore, no parent corporation or

publicly held corporation owns any interest in appellants’ stock. 

Dated:  October 1, 2014 Respectfully submitted,

/s/ Stephan C. Volker             
STEPHAN C. VOLKER
Attorney for Plaintiffs and Appellants 
Backcountry Against Dumps and Donna Tisdale
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INTRODUCTION

This public interest lawsuit seeks to enforce environmental laws that protect

our nation’s public lands and wildlife from ill-considered private development. 

Appellants Backcountry Against Dumps and Donna Tisdale (collectively

“Backcountry”) seek reversal of the district court’s Judgment of dismissal and

underlying Order denying their motion for summary judgment in their action

against appellees Sally Jewell, et al. (collectively, the Bureau of Land

Management or “BLM”).  Excerpts of Record (“ER”) 1-37.  As shown below,

BLM violated the National Environmental Policy Act (“NEPA”), 42 U.S.C. §

4321 et seq., the Migratory Bird Treaty Act (“MBTA”), 16 U.S.C. § 701 et seq.,

the Bald and Golden Eagle Protection Act (“Eagle Act”), 16 U.S.C. §§ 668-668d,

and the Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701-706, when it

approved the Tule Wind Energy Facility (the “Project”) by granting its Right-of-

Way (“ROW”) application for use of BLM lands and approving its Environmental

Impact Statement (“EIS”).

STATEMENT OF APPELLATE JURISDICTION

This Court has jurisdiction pursuant to 28 U.S.C. §§ 1291 and 1294(1).  The

district court had jurisdiction over Backcountry’s claims under 28 U.S.C. §§ 1331

(action arising under the laws of the United States), 1346 (United States as

defendant), 1361 (action to compel officers of the United States to perform their

duties), 2201-2202 (power to issue declaratory judgments in cases of actual

controversy); and 5 U.S.C. §§ 701-706 (APA).  The district court had proper

venue under 28 U.S.C. § 1391 because BLM officially resides, Backcountry’s

causes of action arose, and all of the lands involved are located in that district. 

This Court has jurisdiction over this appeal under 28 U.S.C. § 1291 because this
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appeal is from a final Judgment filed March 25, 2014, disposing of all claims.

ER36-37.  Backcountry timely filed its Notice of Appeal on April 24, 2014. 

ER38; FRAP 3(a).

STATEMENT OF ISSUES

1. Whether BLM violated NEPA because its EIS is inadequate as it (a)

improperly dismisses the distributed generation alternative, (b) fails to take a hard

look at the Project’s impacts, (c) fails to specify a public purpose and actual need

for the Project as opposed to less-impactful alternatives, and (d) improperly defers

mitigation?

2. Whether BLM violated the MBTA by failing to secure authorization

from the U.S. Fish and Wildlife Service (“FWS”) before approving the Project?

3. Whether BLM violated the Eagle Act by failing to secure

authorization from FWS before approving the Project?

ADDENDUM

Pursuant to Circuit Rule 28-2.7, pertinent statutes and regulations are

included within the Addendum to this Brief.

STATEMENT OF THE CASE

On December 19, 2011, BLM issued its Record of Decision (“ROD”)

“approv[ing] the construction, operation, maintenance, and decommissioning” of,

and granting an ROW to Tule Wind, LLC (“Tule”) for, the Project.  ER693

(quote), 599-732.  BLM amended its ROD on March 7, 2013, and Backcountry

timely filed its Complaint on March 12, 2013.  ER514-583.  After BLM completed

its Administrative Record, Backcountry moved for summary judgment on August

23, 2013.  ER1765.  Tule and BLM filed cross-motions for summary  judgment on

October 24 and 25, 2013, respectively.  ER1766.  On March 3, 2014, the district
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 The approved Project was originally a combination of two alternatives1

considered in the EIS, Tule Wind Alternative 5 (reduction in turbines from 128 to
62) and Tule Wind Alternative 2 (gen-tie route 2 underground with collector
substation and operations and maintenance facility on Rough Acres Ranch), but
BLM later modified the Project gen-tie line’s route and approved its construction
above ground.  ER545-546, 722-726.  Tule plans to install up to 27 additional
wind turbines on the adjacent ridges within the Ewiiaapaayp Reservation and
adjacent California State Lands Commission-managed land as Phase II of this
Project.  ER693, 696.  BLM approved an ROW grant for Phase II ancillary
facilities on January 17, 2014.  BLM Project website,
www.blm.gov/ca/st/en/fo/elcentro/nepa/tule.html (last updated 9-19-14); ER696.

-3-

court heard oral argument on these motions.  ER2.  On March 25, 2014, the court

denied Backcountry’s motion and granted Tule’s and BLM’s motions, and entered

Judgment thereon.  ER1-37.  On April 24, 2014, Backcountry timely filed its

Notice of Appeal.  ER38.

STATEMENT OF FACTS

Tule proposes to transform a pristine wilderness area with a high density of

golden eagles and other migratory bird species into an industrial zone in which

hundreds of these birds will be needlessly killed.  It would construct and operate

62 enormous wind turbines  – up to 492 feet high – on 12,360 acres of scenic,1

rugged and wildlife-rich public open space managed by BLM in eastern San Diego

County.  ER687-732, 738.  The area’s mountains and broad valleys boast an

abundance of wildlife including golden eagles, Cooper’s hawks, California

condors, burrowing owls, northern harriers, loggerhead shrikes, gray vireos,

yellow warblers, Vaux’s swifts, tricolored blackbirds and multiple species of owls,

flycatchers and sparrows.  ER891-902.  Based on raptor mortalities observed at

other wind projects, the turbines are expected to kill up to 37 raptors each year, or

more than 1100 eagles, hawks and other birds of prey over the Project’s 30-year

life.  ER695 (30-year life), 833 (up to 0.2 deaths per year per megawatt (“MW”)
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times Project’s 186 MW).  And that high number of avian deaths does not even

include the song birds and many other birds that the Project would likely kill. 

ER831-838, 848, 851-853.    

The Project would severely degrade this pristine mountain and desert

landscape.  It would bulldoze 18.81 miles of new access roads, widen or

reconfigure 11.08 miles of existing roadways, build a 5-acre collector substation,

grade twelve 2-acre construction sites and a 10-acre parking and staging area,

install numerous overhead and underground 34.5 kV transmission lines, string a

138 kV gen-tie line, construct a 5-acre operations and maintenance building, erect

three permanent meteorological towers, and generate up to 186 MW of electricity. 

ER600, 696, 723.  In addition to hundreds of avian strikes, long-term operational

impacts include noise, electric and magnetic field (“EMF”) pollution, and drawing

down the area’s scarce groundwater.  ER848 (high risk of birds colliding with or

being electrocuted by Project structures, and “potential loss of nesting birds” from

construction), 829-838 (same), 851-853 (same), 857 (significant and unmitigable

noise impacts), 865 (same), 936 (“potential for adverse health effects” from stray

voltage), 696 (groundwater use).  The Project’s electricity would be routed

through San Diego Gas and Electric’s (“SDG&E’s”) East County Substation

Project (“ECO Substation”) and Southwest Powerlink transmission line to San

Diego.  ER735, 739. 

In December 2009, BLM and the California Public Utilities Commission

(“CPUC”) began scoping for the Project’s Draft Environmental Impact

Report/Draft Environmental Impact Statement (“DEIS”).  ER1617-1618. 

Backcountry objected to the Project’s many adverse impacts.  ER1544-1592,

1596-1616.  
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BLM and CPUC issued the DEIS in December 2010.  ER736, 1541. 

Backcountry objected to the DEIS’ failure to adequately address the Project’s

impacts.  ER1086-1105 (attachments: 1319-1539), 1044-1085 (attachments: 1216-

1218), 1027-1042, 1122-1129; see also ER883, 914. 

In October 2011, BLM and CPUC issued their FEIS, and closed public

comment.  ER733-734.  Despite the public’s grave concerns – which remained

largely ignored – on December 19, 2011, BLM approved the Project.  ER599-732. 

BLM issued the ROW grant (CACA-049698) on April 10, 2012 (ER559), and

Notice to Proceed (“NTP”) allowing pre-construction studies on September 17,

2012.  ER586-598.  No NTP allowing construction has issued.

On March 7, 2013, BLM amended its ROD to “allow[] construction of an

overhead gen-tie line whereas the previously approved Gen-Tie Route 2 was

underground.”  ER540.  Overhead lines pose far greater fire hazards and aesthetic

impacts than underground lines.  ER745 (“Increased fire hazards can be reduced

with undergrounding”), 753 (undergrounding “would reduce visual resource and

fire impacts”), 755 (undergrounding “would reduce long-term visual impacts”). 

The Project as thus amended would significantly degrade this mountainous area’s

scenery and exacerbate the already extremely high fire danger.  Id.

SUMMARY OF ARGUMENT

In approving the Project, BLM violated NEPA, the MBTA, the Eagle Act

and the APA.  BLM’s EIS violates NEPA in four respects.  First, it fails to study

the feasible and environmentally preferable distributed generation alternative. 

Second, it fails to take a hard look at the Project’s impacts, including (a) harms to

avian species, (b) harm to human health from wind turbine-generated inaudible

infrasound and low-frequency noise, (c) electric and magnetic field pollution, and
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(d) global warming.  Third, its statement of purpose and need merely parrots

Tule’s private objectives rather than identifying BLM’s purpose, and fails to show

any actual need for the Project as opposed to less impactful alternatives.  Fourth, it

improperly defers formulation of mitigation measures.  

BLM violated the MBTA and the Eagle Act because it approved

construction and operation of the Project notwithstanding its known lethal impacts

on golden eagles and other migratory birds, and despite BLM’s failure to obtain –

or require Tule to obtain – the take permits these statutes require before any such

migratory bird takes may occur.  

STANDARD OF REVIEW

This Court reviews the grant of summary judgment de novo.  Native

Ecosystems Council v. Dombeck, 304 F.3d 886, 891 (9th Cir. 2002); Akiak Native

Community v. U.S. Postal Service, 213 F.3d 1140, 1144 (9th Cir. 2000).  It “must

‘view the case from the same position as the district court’ and apply the same

standards.”  Brower v. Evans, 257 F.3d 1058, 1065 (9th Cir. 2001).  This Court

examines the record to ascertain “whether any genuine issue of material fact exists

precluding summary judgment and whether the district court correctly applied the

substantive laws.”  Idaho Sporting Congress, Inc. v. Rittenhouse, 305 F.3d 957,

964 (9th Cir. 2002).  

Backcountry alleges violations of NEPA, the MBTA and Eagle Act, which

are reviewed under the APA.  Western Watersheds Project v. Kraayenbrink, 632

F.3d 472, 481 (9th Cir. 2011).  Under the APA the court must “hold unlawful and

set aside” agency action found to be “arbitrary, capricious, an abuse of discretion,

or otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A), (D).  In applying

the arbitrary and capricious standard, the court must “engage in a substantial
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inquiry” and conduct a “thorough, probing, in-depth review.”  Oregon Natural

Resources Council Fund v. Brong, 492 F.3d 1120, 1125 (9th Cir. 2007).  The

court must not “rubber stamp” agency decisions, and may uphold them only if they

are “fully informed and well considered.”  Ocean Advocates v. U.S. Army Corps of

Engineers, 402 F.3d 846, 859 (9th Cir. 2005); Sierra Club v. Bosworth, 510 F.3d

1016, 1023 (9th Cir. 2007).  

Because this Court’s review is de novo, it may order summary judgment to

either party.  Pit River Tribe v. U.S. Forest Service, 469 F.3d 768, 778 (9th Cir.

2006). 

STANDING

Backcountry provided ample evidence of its standing below, which the

district court did not question.  ER284-468.  Therefore its standing is established.  

ARGUMENT

I. BLM VIOLATED NEPA

Before carrying out or approving any “major . . . actions significantly

affecting the quality of the human environment,” BLM must prepare an EIS that

details: 

(i) the environmental impact of the proposed action, (ii) any adverse
environmental effects which cannot be avoided . . ., (iii) alternatives
to the proposed action, (iv) the relationship between local short-term
uses of man’s environment and the maintenance and enhancement of
long-term productivity, and (v) any irreversible and irretrievable
commitments of resources . . . .

42 U.S.C. § 4332(2)(C)(i)-(v); 40 C.F.R. §§ 1508.9, 1508.11.  The EIS must

identify the “purpose and need” of the proposed action to guide the agency’s

selection and evaluation of a reasonable range of alternatives.  40 C.F.R. §§

1502.13, 1502.14; National Parks & Conservation Association v. U.S. Bureau of
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Land Management (“NPCA v. BLM”), 606 F.3d 1058, 1071 (9th Cir. 2010).  It

must also evaluate mitigation measures that would avoid or reduce the action’s

environmental impacts, and assure the highest “professional” and “scientific

integrity” in its analyses.  40 C.F.R. § 1502.24.

Contrary to these mandates, BLM’s EIS fails to (1) consider a reasonable

range of alternatives, (2) adequately examine the Project’s impacts, (3) identify a

public purpose and need for the Project, and (4) formulate and analyze all

mitigation measures, as shown below.

A. The EIS Fails to Analyze and Improperly Dismisses the
Distributed Generation Alternative.

An EIS must “[r]igorously explore and objectively evaluate all reasonable

alternatives” – including options “not within the jurisdiction of the lead agency” –

so that “reviewers may evaluate their comparative merits.”  40 C.F.R. § 1502.14

(quoted); Alaska Wilderness Recreation & Tourism Association v. Morrison

(“Alaska Wilderness”), 67 F.3d 723, 729 (9th Cir. 1995) (same); Sierra Club v.

Lynn (“Lynn”), 502 F.2d 43, 62 (5th Cir. 1974) (“appropriate alternatives” “may

be outside [the agency’s] jurisdiction”).  

BLM may not eliminate a proposed alternative from consideration on the

grounds it is “similar to alternatives actually considered, or . . . ‘infeasible,

ineffective, or inconsistent with the basic policy objectives for the management of

the area,’” unless it provides a “reasoned explanation in the EIS.”  Northern

Alaska Environmental Center v. Kempthorne, 457 F.3d 969, 978 (9th Cir. 2006)

(first quote); Southeast Alaska Conservation Council v. Federal Highway

Administration (“SEACC”), 649 F.3d 1050, 1059 (9th Cir. 2011) (second quote). 

An alternative that is consistent with the project’s policy goals and potentially
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feasible must not be “preliminarily eliminated” from in-depth review. 

Muckleshoot Indian Tribe v. U.S. Forest Service (“Muckleshoot”), 177 F.3d 800,

813 (9th Cir. 1999).  

Instead, an EIS must study alternatives that “may partially or completely

meet the proposal’s goal and must evaluate their comparative merits.”  Natural

Resources Defense Council, Inc. v. Callaway (“Callaway”), 524 F.2d 79, 93 (2d.

Cir. 1975); North Buckhead Civic Association v. Skinner, 903 F.2d 1533, 1542

(11th Cir. 1990) (alternatives that “would only partly meet the goals of the

project” but “have a less severe . . . environmental impact” should be studied in

detail); Natural Resources Defense Council v. Morton, 458 F.2d 827, 834–835

(D.C. Cir.1972).  The existence of a single “viable but unexamined alternative

renders an [EIS] inadequate.”  Friends of Yosemite Valley v. Kempthorne

(“Friends of Yosemite”), 520 F.3d 1024, 1038 (9th Cir. 2008).  

Contrary to this settled law, BLM declined to study the feasible, less

environmentally-damaging distributed generation alternative, which includes “but

[is] not limited to residential and commercial rooftop solar panels, biofuels,

hydrogen fuel cells, and other renewable distributed energy sources.”  ER9-13,

795.  BLM concedes that “this alternative . . . would result in a significant net

reduction in . . . impacts . . . and would contribute directly to meeting state and

federal renewable energy resource goals.”  Id.  Yet BLM rejected this alternative,

claiming that (1) BLM “has no authority or influence over the installation of

distributed generation systems, other than on its own facilities,” (2) the alternative

“fails to meet several of the basic project objectives,” and (3) it is “infeasible from

a technical and commercial perspective.”  ER795-797.  

Because BLM excluded this alternative without reasoned explanation and
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support, it violated NEPA.  40 C.F.R. § 1502.14; Alaska Wilderness, 67 F.3d at

729.

1. BLM May “Not Limit Its Attention to Just Those”
Alternatives “It Can Provide”

BLM relied upon its lack of “authority or influence over the installation of

distributed generation systems, other than on its own facilities,” to justify its

preliminary elimination of the distributed generation alternative.  ER796.  Whether

BLM itself can singlehandedly achieve a distributed generation alternative does

not define whether it is reasonable.  40 C.F.R. § 1502.14(c); Alaska Wilderness, 67

F.3d at 729.  BLM may “not limit its attention to just those [alternatives] it can

provide.”  Lynn, 502 F.2d at 62.  By rejecting this otherwise reasonable

alternative, BLM violated NEPA.  Id.  
 

2. The Distributed Generation Alternative Is Consistent with
BLM’s Objectives

The distributed generation alternative “would contribute directly to meeting

state and federal renewable energy resource goals” – the primary Project objective. 

ER795 (emphasis added).  Yet BLM claims that this alternative’s “fail[ure] to

meet several of the basic project objectives” justifies eliminating it from further

study.  Id.  Not so.

While the EIS states that “BLM is compelled to evaluate utility-scale

renewable energy development rather than distributed generation by the applicable

federal orders and mandates,” BLM was under no such obligation.  ER796

(emphasis added) (citing 2005 Energy Policy Act (“EPAct”) § 211 (P.L. 109-58)

and Secretarial Order 3285A1); ER12-13.  Section 211 of EPAct merely relates

that “[i]t is the sense of Congress that the Secretary . . . should [by 2015] seek to

have approved non-hydropower renewable energy projects located on the public
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lands with a generation capacity of at least 10,000 megawatts of electricity.”  Id. 

It does not mandate that the “renewable energy projects” must be “utility-scale,” as

the EIS claims.  ER796.  Although distributed generation could help meet section

211’s suggested 10,000-megawatt goal, the EIS dismisses it wholesale.  Id.  

Nor does section 211 mandate that the energy be generated on the public

lands.  To the contrary, it uses the softer precatory encouragement that it is the 

“sense of Congress . . . that the Secretary . . . should seek” approval of such

projects.  Id. (emphasis added).  Furthermore, even had Congress mandated that all

such projects be on the public lands, that would not foreclose distributed energy. 

BLM gave no consideration to siting distributed energy on the myriad federal

lands administered by the Interior Secretary – including urban enclaves such as

portions of the Presidio in San Francisco and developed areas within Yellowstone,

Yosemite and other national parks and monuments – nor federal lands used as

military reservations. 

 The EIS also incorrectly relies on Secretarial Order 3285A1, wrongly

asserting that it “requires . . . BLM . . . to undertake multiple actions to facilitate

large-scale solar energy production.”  ER796 (emphasis added).  The Order does

not actually require development of any specific type of energy-generation

facilities.  Its lone mandate to BLM is to “work collaboratively [within the Interior

Department], and with other Federal agencies, departments, states, local

communities, and private landowners to encourage the timely and responsible

development of renewable energy and associated transmission while protecting

and enhancing the Nation’s water, wildlife, and other natural resources.” 

Secretarial Order 3285A1 § 4 (emphasis added).  The distributed generation

alternative would allow BLM to do exactly that.  
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Furthermore, even if BLM were hypothetically required to “facilitate large-

scale solar energy production,” which it is not, that would not provide grounds for

dismissing the distributed generation alternative.  ER796 (emphasis added). 

Because the approved Project is a solely wind-based energy generation project, it

is even less responsive to such a goal than the distributed generation alternative,

which includes solar energy generation facilities.  See SEACC, 649 F.3d at 1057

(holding that the agency’s rejection of an alternative on cost and other grounds

violated NEPA in part because “all of the alternatives . . . considered in the

EIS . . . posed the same risks”).

BLM was also wrong in claiming that rooftop solar’s eligibility for

renewable energy credit (“REC”) trading was speculative.  ER796.  Rooftop solar

was and is eligible for tradable renewable energy credits to meet California’s

renewable portfolio standard.  ER204-283, 1595; SB 107, Stats. 2006, ch. 464;

California Public Resources Code § 25741 (December 2011).  

In sum, the distributed generation alternative “would contribute directly” to

– and is therefore consistent with – the primary Project objectives of meeting state

and federal renewable energy goals.  ER795.  Furthermore, it “would result in a

significant net reduction in project impacts as compared with the Proposed

P[roject].”  ER795.  Thus, BLM was required to analyze it in detail.  Muckleshoot,

177 F.3d at 813; Callaway, 524 F.2d at 93. 

 3. The Distributed Generation Alternative Is Technically and
Commercially Feasible

  BLM claims that “rooftop solar” – a component of the distributed

generation alternative – is “infeasible from a technical and commercial

perspective.”  ER12-13, 797.  But the EIS fails to provide the requisite “reasoned
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explanation” to substantiate this claim, and the record rebuts BLM’s assertions. 

SEACC, 649 F.3d at 1059.

The EIS states that “undefined technical hurdles associated with high levels

of [photovoltaic (“PV”)] development” justify rejecting this alternative.  ER797. 

But a reference to “undefined technical hurdles” is not a substantive justification. 

SEACC, 649 F.3d at 1059.  Furthermore, the record shows that distributed

generation sources such as solar photovoltaics and combined heat and power

plants are actually more cost effective than most other generation sources. 

ER1368-1372 (¶¶ 11-17).  “[T]hese projects can get built quickly and without the

need for expensive new transmission lines.”  ER1370.  Distributed generation also

minimizes the vulnerability of the electrical grid to fires and other natural

disasters.  ER1368-1373 (¶¶ 11, 14).  These factors render this alternative

preferable rather than undesirable.   

The feasible distributed generation alternative would thus help achieve

BLM’s objectives and goals for the Project.  As a result, and because the EIS fails

to substantiate its contrary assertions, BLM’s failure to fully analyze this

alternative violates NEPA.  SEACC, 649 F.3d at 1056-1059; Friends of Yosemite

Valley, 520 F.3d at 1038; Muckleshoot, 177 F.3d at 813; Callaway 524 F.2d at 93. 

B. The EIS Fails to Take a “Hard Look” at Significant
Environmental Impacts 

An EIS must take a “hard look” at a project’s environmental impacts to

“‘foster [] informed decision-making and . . . public participation.’”  NPCA v.

BLM, 606 F.3d at 1072 (quoting State of California v. Block (“Block”), 690 F.2d

753, 761 (9th Cir. 1982)); 40 C.F.R. § 1502.1.  An agency must obtain information

that “is incomplete or unavailable” in the EIS, so long as the costs of doing so are
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not “exorbitant.”  40 C.F.R. § 1502.22; Oregon Environmental Council v.

Kunzman, 614 F.Supp. 657, 663 (D.Or. 1985).  NEPA’s purpose is to eliminate

“speculation by insuring that available data is gathered and analyzed prior to”

project approval.  Foundation for North American Wild Sheep v. U.S. Department

of Agriculture (“Wild Sheep”), 681 F.2d 1172, 1179 (9th Cir. 1982).  BLM’s EIS

fails the “hard look” test.

1. The EIS Fails to Take a Hard Look at Impacts to Avian
Species

BLM’s EIS violates NEPA’s “hard look” requirement because it fails to (1)

account for noise impacts on avian species, and (2) conduct nighttime bird

surveys, thereby ignoring nocturnal species.  NPCA v. BLM, 606 F.3d at 1072;

Block, 690 F.2d at 761.

a. The EIS Ignores the Project’s Noise Impacts on 
Birds

The Project’s construction and operational noise will greatly exceed the

threshold for significant negative impacts on numerous sensitive avian species

thought to inhabit the Project area, including the horned lark, loggerhead shrike,

least Bell’s vireo, and southwestern willow flycatcher.  ER885-911, 1487, 1497-

1500.  For example, a “reasonable threshold based on similar species for least

Bell’s vireo and southwestern willow flycatcher would be 40 dB(A) or below.” 

ER1499 (emphasis added).  The Project’s construction and operational noise

levels (up to 94 dBA and 50 dBA, respectively) will greatly exceed these

thresholds.  ER859 (the Project’s “8-hour average construction noise levels [will]

range up to 94 dBA at . . . nearby properties”), 861 (operational noise will be as

high as 111 dBA, with noise levels exceeding 50 dBA at nearly 1,000 feet from

the nearest turbine).
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 Despite evidence that Project-generated noise will harm sensitive bird

species, the EIS entirely fails to discuss these impacts.  Instead, it merely notes

that “indirect loss . . . from noise” will “be adverse under NEPA,” but would be

lessened by various mitigation measures.  ER825-826.  However, only one of the

thirteen measures listed specifically addresses birds:  BIO-7j attempts to “avoid

the potential for project-related nest abandonment and failure of fledging, and

minimize any disturbance to nesting behavior.”  ER821, 825-826.  And none

addresses impacts to activities other than nesting.  Id.; ER809-811, 816-820. 

Furthermore, BLM’s failure to conduct nighttime avian surveys, as discussed

below, precluded meaningful analysis of the Project’s noise impacts on nocturnal

species.  Because the Project’s constant loud noise greatly exceeds the quieter

nighttime background levels that owls and other nocturnal species require for

hunting, this impact should have been studied. 

The EIS’ failure to provide this essential analysis violates NEPA’s hard

look standard.  NPCA v. BLM, 606 F.3d at 1072.  BLM’s separate Avian and Bat

Protection Plan (“ABPP”) fails to remedy this failure.  ER1130-1215.  Rather, it

simply confirms the presence of avian species, repeats the EIS’ vague mitigation

measures, and asserts without supporting analysis that the Project will “meet the

current no-net loss standard” for eagles and “reduce the level of impacts to the

maximum extent practicable.”  ER1134, 1140-1142, 1175-1183.  Without a “full

and fair discussion” of these impacts and specific mitigation measures, neither

BLM nor the public can assess the Project’s impact.  Id.

b. BLM Failed to Conduct Any Nighttime Bird Surveys

BLM violated NEPA by entirely failing to conduct any nighttime bird

surveys, leaving the public and decisionmakers to “speculate” about the Project’s
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impacts on burrowing owls, long-eared owls and other nocturnal bird species. 

ER968; Wild Sheep, 681 F.2d at 1179; Oregon Environmental Council, 614

F.Supp. at 663.  “Recent published scientific reports indicate that greater than 10%

of nocturnal migrating songbirds migrating over ridges fly at elevations putting

them within the area of rotating turbines.”  ER1114.  Nocturnal migrants are thus

at high risk of collision and death, and numerous commenters alerted BLM to this

risk and the EIS’ critical omission of nocturnal surveys.  ER1114 (noting that

“[n]octurnal bird migration was not studied” and recommending methods to gather

data), 1016.  Yet contrary to NEPA, BLM simply “ignored [and] shunted aside”

this critical data gap.  Wild Sheep, 681 F.2d at 179.  BLM left the public and

decisionmakers in the dark as to nocturnal bird impacts.  

The few incidental observations of nocturnal species  during the daytime2

avian surveys provide no data on the types, behaviors, and prevalence of nocturnal

bird species, making it impossible to properly analyze the Project’s impacts on

them.  NPCA v. BLM, 606 F.3d at 1072; Wild Sheep, 681 F.2d at 179; Oregon

Environmental Council, 614 F.Supp. at 663.

Rather than conduct nighttime bird surveys, BLM improperly relied on

daytime bird surveys and studies of nocturnal bird migration in other regions, to

speculate that “nocturnal bird use is thought to be low in the project area and

night-migrating birds are thought to be migrating at higher altitudes than the

proposed turbine heights.”  ER968; Wild Sheep, 681 F.2d at 1179.  BLM’s

speculation violated NEPA.  Wild Sheep, 681 F.2d at 1179.
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2. The EIS Fails to Take a Hard Look at the Project’s
Inaudible Infrasound and Low Frequency Noise Impacts

The Project’s industrial-scale wind turbines will produce substantial

 infrasound and low-frequency noise (“ILFN”).   Indeed, studies show that “wind3

turbine noise [is] dominated by infrasound components.”  ER1442.  ILFN is “not

generally assessed in analyses of environmental noise . . . because it cannot be

heard.”  ER929.  But “what you can’t hear can also hurt you.”  ER1457 (emphasis

added).  “[T]here is increasingly clear evidence that” inaudible ILFN produced by

wind turbines “is sufficiently intense to cause extreme annoyance and inability to

sleep . . . in individuals living near them.”  Id.; ER1442 (“the [ear’s cochlear outer

hair cells (‘OHCs’)] are stimulated at levels that are not heard”).  

Despite this evidence, the EIS dismisses the “hypothesis that [inaudible

ILFN] from wind turbines . . . [has] potential to annoy or impart adverse health

effects.”  ER928.  But it did so based on speculation that because “the body is full

of sound and vibration at infrasonic and low frequencies” from internal sources

such as “the beating heart,” that “any effect from wind turbine noise” will be

“‘lost’ in the existing background noise and vibration.”  ER925 (quotes), 928, 935,

964.  

Contrary to BLM’s speculation, “there is . . . [a] valid mechanism by which

infrasound produced by turbines could affect the human body . . . differently than

other infrasound produced within the body.”  ER927 (emphasis added).  The Salt

and Hullar (2010) study, cited in Backcountry’s DEIS comments, explains that
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“[i]nfrasound entering the ear through the ossicular chain” – i.e., externally

generated noise – “is likely to have a greater effect on the structures of the inner

ear than is sound generated internally.”  ER1437 (emphasis added).

Because Backcountry’s “evidence and opinions directly challenge the

scientific basis” of the EIS’s claim that Project-generated inaudible ILFN will be

benign, BLM was required to “disclose and respond to [that evidence and]

viewpoint[] in the [EIS]” using “high quality information, including accurate

scientific analysis.”  Center for Biological Diversity v. U.S. Forest Service, 349

F.3d 1157, 1167 (9th Cir. 2003) (quotes); Seattle Audubon Society v. Espy, 998

F.2d 699, 704 (9th Cir. 1993).  BLM did not do that.  The EIS fails to even

mention Salt and Hullar (2010), let alone analyze and respond to its demonstration

that externally generated inaudible ILFN has a “greater effect on the structures of

the inner ear than . . . sound generated internally.”  ER1437 (emphasis added). 

Consequently, BLM violated NEPA. 

3. The EIS Fails to Take a Hard Look at the Public Health
Impacts of Electric and Magnetic Field Pollution

“Wind turbines” and other associated power generation and transmission

facilities “create” substantial “electromagnetic fields” (“EMF”) that are

propagated into the surrounding environment in many ways, including as stray

voltage.  ER936.  There is ample evidence that exposure to such EMF pollution

can cause a host of negative health impacts, including cancer.  ER866-868, 870. 

As the EIS admits, “stray voltage [from the turbines] has the potential for adverse

health effects.”  ER936.  

The EIS nonetheless concludes that “no health effects would be anticipated

to occur from [wind turbine] stray voltage” because “[a]s part of the
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commissioning of the project, turbines will be . . . properly grounded.”  Id.  But

the EIS entirely ignores the fact that its purported mitigation measure – grounding

– is actually a medium by which stray voltage may be introduced into homes and

other vulnerable locations.  As Backcountry demonstrated, “dirty electrical current

produced by [wind turbines is often] propagated as a ground current” that enters

the earth “through grounding rods extending from neutral conductor wires.” 

ER1472 (first quote), 1471 (second quote).

BLM’s attempt to pass off a serious Project impact as “mitigation” violates

NEPA’s “hard look” requirement.  To “‘ensure that environmental consequences

have been fairly evaluated,’” an EIS must “discuss mitigation measures[] with

‘sufficient detail.’”  South Fork Band Council of Western Shoshone of Nevada v.

U.S. Department of Interior (“South Fork”), 588 F.3d 718, 727 (9th Cir. 2009)

(quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 353 (1989)). 

BLM failed to do that here.  The EIS not only fails to analyze grounding as a

means of exposing the public to stray voltage, it also fails to specify what

grounding measures would be used and how they would “confirm that there are no

stray voltage issues through the life of the project.”  ER936.  

In sum, BLM violated NEPA by failing to take a hard look at the impacts of

propagating wind turbine-generated stray voltage through the ground, and by

failing to evaluate “the effectiveness of” grounding as a “mitigation measure[].” 

South Fork, 588 F.3d at 727.

4. The EIS Fails to Take a Hard Look at Global Warming

The EIS’ discussion of global warming is wholly inadequate.  It estimates

the Project will produce approximately 650 metric tons of CO2-equivalent

emissions annually, yet speculates it would “potentially decreas[e] overall
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emissions . . . in California,” because wind is a renewable energy source.  ER875-

876.  BLM’s EIS fails to provide data to support this claim.  Indeed, “[t]he [EIS]

does not definitively state that there would be any resulting fossil fuel shut-down

and GHG emission reduction as a result of the project.”  ER940 (emphasis added). 

Furthermore, the EIS fails to provide a Project life cycle assessment, which is

necessary to accurately estimate the Project’s greenhouse gas (“GHG”) emissions. 

By failing to “provide the data on which it base[d] its environmental analysis,”

BLM violated NEPA.  Northern Plains Resource Council, Inc. v. Surface

Transportation Board, 668 F.3d 1067, 1083 (9th Cir. 2011).

The EIS admits that “[a]nalysis of emissions sources should take account of

all phases and elements of the proposed action over its expected life,” yet here it

did not.  ER873, 937 (“emissions associated with manufacturing of wind turbines,

concrete ingredients, and other construction materials are not assessed in the

[EIS]”).  It ignored “GHG emissions of manufacturing the turbines, pads, anchors,

etc. including the effects of the cement mixing and use, or emissions related to the

release of carbon through habitat conversion.”  ER875-876, 937 (quote).  It

claimed that “[b]ecause manufacturers of wind turbines, cement for concrete, and

other construction materials fabricate products for [other] projects . . . the

emissions associated with such manufacturing would not necessarily be ‘caused’

by the” Project.  ER937.  This assertion defies logic.  If the Project were not built,

it would cause no GHG emissions.  If an alternative such as rooftop solar that

requires no industrial-scale turbines, no high tension lines, and no huge

transmission towers, is selected instead, GHG emissions will be less. 

BLM was required to provide data to support its analysis, and conduct a

life-cycle assessment of the Project’s GHG emissions.  Its failure to do so
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prevented the public and decisionmakers from making an informed decision.

C. The EIS Fails to Specify a Public Purpose and Demonstrate an
Actual Need for the Project.

An EIS must “specify the underlying purpose and need to which the agency

is responding in proposing the alternatives including the proposed action.”  40

C.F.R. § 1502.13.  Even when the action is “externally generated,” the purpose

and need statement  “‘must describe the BLM purpose and need, not an

applicant’s or external proponent’s purpose and need.’”  NPCA v. BLM, 606 F.3d

at 1071, n. 9 (9th Cir. 2010); ER585.  While BLM’s statement incorporates broad 

renewable energy objectives, it fails to show that the Project is needed to meet

them.  ER790-791.  Without that showing, the EIS fails to “include the

information” that is “essential to a reasoned choice among alternatives.”  40

C.F.R. § 1502.22.  This violates NEPA.

BLM stated it was responding to Tule’s application for a right-of-way grant,

but failed to establish BLM’s purpose and need independent of Tule’s application. 

ER788.  BLM never explained how Tule’s Project would achieve the objectives in

Executive Order (“EO”) 13212, Secretarial Order 32851A, and EPAct section 211

better than other renewable options, like rooftop or utility-scale solar.   ER787-

788.  BLM also failed to identify any energy demand for Tule’s Project.  ER787-

788.  BLM thus failed to “specify the underlying purpose and need” for the

Project, violating NEPA.  40 C.F.R § 1502.13; NPCA v. BLM, 606 F.3d at 1071.

D. The EIS Improperly Defers Specification and Analysis of
Mitigation Measures

NEPA mandates that the EIS include “‘sufficient detail [regarding the

project’s impact mitigation measures] to ensure that environmental consequences

have been fairly evaluated.’”  City of Carmel-by-the-Sea v. U.S. Department of

  Case: 14-55666, 10/01/2014, ID: 9262371, DktEntry: 12-1, Page 31 of 156



-22-

Transportation (“Carmel”), 123 F.3d 1142, 1154 (9th Cir. 1997).  The EIS must

also assess a mitigation measure’s likely effectiveness to “evaluat[e] whether

anticipated environmental impacts can be avoided.”  South Fork, 588 F.3d at 727. 

“‘[A] mere listing of mitigation measures is insufficient.’”  Neighbors of Cuddy

Mountain v. U.S. Forest Service, 137 F.3d 1372, 1380 (9th Cir. 1998).   

NEPA prohibits deferring both formulation and analysis of mitigation

measures.  South Fork, 588 F.3d at 727 (deferring mitigation measure analysis

because “‘[f]easibility and success of mitigation would depend on site-specific

conditions and details of the mitigation plan’” violates NEPA).  

Here, the EIS improperly defers formulation and analysis of the Project’s

proposed habitat restoration plan and site-specific noise mitigation plan.  ER862-

863, 871.  No such plans are provided.  Instead, the EIS calls for future plans to

address these impacts.  ER831, 862-863, 871.  But an EIS must provide “site-

specific conditions” and “sufficient detail” needed to evaluate the effectiveness of

proposed mitigations.  South Fork, 588 F.3d at 727; Carmel, 123 F.3d at 1154;

ER871 (mitigation measure FF-7 requiring future plan “to restore native habitat”

provides no site-specific standards).  Without any specifics, decision-makers and

the public cannot assess the mitigation measures’ effectiveness, contrary to NEPA. 

Carmel, 123 F.3d at 1154; South Fork, 588 F.3d at 727.

II.  BLM VIOLATED THE MBTA

The MBTA directs that 

[u]nless and except as permitted by regulations [promulgated
hereunder] . . . , it shall be unlawful at any time, by any means or in
any manner, to . . . take [or] kill . . . any migratory bird . . . nest, or
egg of any such bird . . . included in the terms of the conventions
[with the signatory nations] . . . .  

16 U.S.C. § 703.  This mandate applies to federal agencies:
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As [16 U.S.C.] § 703 is written, what matters is whether someone has
killed or is attempting to kill or capture or take a protected bird,
without a permit . . . .  Nothing in § 703 turns on the identity of the
perpetrator.  There is no exemption in § 703 for . . . federal agencies.

Humane Society of the U.S. v. Glickman (“Glickman”), 217 F.3d 882, 884-888

(D.C.Cir. 2000) (emphasis added); American Bird Conservancy, Inc. v. F.C.C.

(“ABC”), 516 F.3d 1027, 1031-1032 (D.C.Cir. 2008).  As here, citizens can 

enforce the MBTA against federal agencies.  Id.; City of Sausalito v. O’Neill

(“Sausalito”), 386 F.3d 1186, 1203-1204 (9th Cir. 2004) (citing 5 U.S.C. § 702

and Clarke v. Securities Industry Association, 479 U.S. 388, 399 (1987)); Hill v.

Norton, 275 F.3d 98, 103 (D.C.Cir. 2001). 

The MBTA thus requires BLM to “seek authorization from the Secretary”

of the Interior before approving activities – such as the Project – that directly kill

migratory birds.  Sausalito, 386 F.3d at 1225; Mahler v. U.S. Forest Service, 927

F. Supp. 1559, 1573 (S.D.Ind. 1996); Glickman, 217 F.3d at 885 (D.C.Cir. 2000);

Robertson v. Seattle Audubon Society (“Robertson”), 503 U.S. 429, 438-439

(1992) (Congressional waiver of MBTA required to allow Forest Service approval

of timber sales); EO 13186, “Responsibilities of Federal Agencies to Protect

Migratory Birds,” 66 Fed.Reg. 3853 (Jan. 17, 2001) (federal agencies must obtain

permission from the Interior Secretary before allowing take of migratory birds).  

Accordingly, FWS regulations require “prior authorization from [FWS]” for

any take of protected birds, and provide for “special use permits” for this purpose. 

50 C.F.R. §§ 21.12, 21.27.  Take permits are available, for example, for “special

purpose activities related to migratory birds,” such as where the applicant

demonstrates a “compelling justification” for the activity.  50 C.F.R. § 21.27. 

According to FWS, this required justification might exist where “take of

migratory birds could result as an unintended consequence” of an activity.  72
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Fed.Reg. 8931, 8947 (Feb. 28, 2007) (emphasis added).  Thus, FWS recognizes –

as it must consistent with the MBTA’s plain language – that a permit is required

for any take of migratory birds, whether intentional or “unintended.”  Id.

(emphasis added).  Consequently, FWS has issued such “special use permits” to

allow federal agencies to authorize private parties such as Tule to take migratory

birds as an incidental consequence of otherwise lawful activities.  See, e.g., 77

Fed.Reg. 50153 (Aug. 20, 2012) (allowing the National Marine Fisheries Service

(“NMFS”) to authorize long-line ocean fishing that results in the incidental take of

seabirds).  

Yet BLM failed to seek FWS authorization or to require Tule to do so

(ER759, 843, 848, 978), even though it admitted that such a permit might be

needed, as the MBTA clearly requires.  ER792; 16 U.S.C. § 703.  BLM’s ABPP

does not excuse this omission.  It is neither a permit nor an authorization, and does

not reduce migratory bird mortality to zero.  ER843 (neither the ABPP nor FWS’

concurrence “will . . . in and of [themselves] authorize take of golden eagles or

determine that no take will occur”), 1130-1215 (ABPP).  Hence the MBTA’s

requirement for a take permit remains unfulfilled.

Involvement of a third party, such as Tule, does not excuse BLM from its

duty to itself obtain, or require Tule to obtain, a take permit.  In Glickman, the

Agriculture Department approved “various measures such as harassment” of

migratory birds by third party “Virginia state agencies.”  217 F.3d at 884.  The

court ruled the Agriculture Department’s approval unlawful because the

Department “did not obtain a permit from the Department of the Interior” as

required by “§ 703 of the [MBTA].”  Id. at 888.  Here, as in Glickman, the

foreseeable actions of a third party applicant, Tule, will kill migratory birds during
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the Project’s construction and operation.  ER833 (Project will kill up to 37 raptors

annually at estimated rate of up to 0.2 deaths per MW), 848 (Project will cause

“potential loss of nesting birds (violation of the [MBTA]) . . . . [and] electrocution

of, and/or collisions by, listed or sensitive bird or bat species”), 829 (bird loss

even after mitigation), 845 (violation of MBTA for maintenance), 852 (even after

mitigation “the risk of mortality due to collision with operating turbines by golden

eagle remains adverse;” “the identified impact cannot be mitigated” as “the

remaining turbines would continue to present [collision] risk”), 853 (“[o]perations

and maintenance-related disturbance or direct mortality of special-status wildlife

species would remain adverse”), 854 (transmission lines and wind turbines pose

unmitigable risk to birds).  

Migratory birds at risk include special-status bird species such as the golden

eagle, the burrowing owl, the northern harrier, the loggerhead shrike, the gray

vireo, the southwestern willow flycatcher, the long-eared owl, and the Vaux’s

swift.  ER891-902 (species observed), 759 (project impacts), 779 (“adverse and

unmitigable impacts (Class I) to golden eagles . . . from collision with operating

turbines”), 829 (construction impacts may violate MBTA), 833 (up to 37 raptors

killed annually at estimated rate of up to 0.2 deaths per MW), 837 (adverse golden

eagle impact), 838 (adverse Vaux’s swift impact),  848 (electrocution and

collision), 1026 (Tule admits turbines kill birds).  

This substantial loss of migratory birds even if “unintended,” is nonetheless

a foreseeable, indeed “inevitable,” consequence of “the operation of wind energy

facilities.”  Andrew G. Ogden, Dying for a Solution:  Incidental Taking Under the

Migratory Bird Treaty Act, 38 Wm. & Mary Envtl. L. & Policy Rev. 1, 33 (2013). 

Numerous studies confirm that wind turbines kill birds.  ER1683-1696 (Drewitt
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(2006)), 1664-1672 (de Lucas (2008)), 1673-1682 (Mabee (2006)), 1697-1763

(Erickson (2001)).  The FWS has “estimated that wind turbines cause as many as

440,000 bird deaths per year” and “wind turbines located at Altamont Pass . . . are

estimated to kill . . . 1,766 birds annually, including between 881 and 1330

raptors.”  R. Kyle Evans, Wind Turbines and Migratory Birds: Avoiding a

Collision Between the Energy Sector and the Migratory Bird Treaty Act, 15

N.C.J.L. & Tech. On. 32 (2014), 46 & n. 86 (first quote), 48 & n. 95 (second

quote).  At the San Gorgonio wind project north of the Project, “[r]esearchers

estimated 6,800 birds were killed annually . . . based on 38 dead birds found while

monitoring nocturnal migrants.”  ER1714.

The MBTA’s plain language forbids activities that foreseeably kill

migratory birds whether by intentional or incidental means.  “Where the statute’s

language is plain, the sole function of the courts is to enforce it according to its

terms.”  Int’l Ass’n of Machinists, Etc. v. B.F. Goodrich, Etc., 387 F.3d 1046, 1051

(9th Cir. 2004) quoting Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253-254

(1992).  Thus, its prohibition on killing or attempting to kill migratory birds

without authorization is not dependent on defendants’ intent.  Sausalito, 386 F.3d

at 1203 (citing 16 U.S.C. §§ 701, 703, 704; 50 C.F.R. § 21.27).  Thus, courts have

found MBTA violations where the defendants did not intend to kill birds.  U.S. v.

Apollo Energies, Inc., 611 F.3d 679, 682-696 (9th Cir. 2010) (oil drilling

equipment); U.S. v. Corbin Farm Service, 444 F.Supp. 510 (E.D.Cal. 1978)

(pesticide spraying); U.S. v. FMC Corp., 572 F.2d 902 (2d Cir. 1978) (toxic waste

ponds); U.S. v. Moon Lake Electric Association, Inc., 45 F.Supp.2d 1070 (D.Colo.

1999) (transmission lines); U.S. v. CITGO Petroleum Corporation (“CITGO”),

893 F.Supp.2d 841 (S.D.Texas 2012) (refinery waste).  Indeed, BLM conceded
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below that the MBTA’s prohibitions against take may apply to foreseeable, albeit

“unintentional,” take.  ER112, n. 18.

Cases involving habitat modification are not relevant here  because the4

Project’s spinning turbine blades, towers and lines will kill birds directly rather

than only indirectly through habitat modification.  As the Ninth Circuit explained

in Seattle Audubon Society v. Evans (“Seattle Audubon”) 952 F.2d 297, 303 (9th

Cir. 1991) “direct, though unintended” killing does constitute a take for MBTA

purposes, even if habitat destruction that only indirectly kills birds does not.  EO

13186, 66 Fed.Reg. 3,853.  The MBTA bars both intentional and unintentional

take, unless permitted.

Other cases excusing MBTA non-compliance do not avail BLM.  In Center

for Biological Diversity v. Pirie (“Pirie”), 201 F.Supp.2d 113, 120 (D.D.C. 2002),

the Defense Department’s duty to obtain a “valid permit from [FWS]” was

excused only because an act of Congress authorized “incidental taking of

migratory birds during military readiness activities.”  Bob Stump National Defense

Authorization Act for Fiscal Year 2003, Pub.L. No. 107-314, § 315 (2002); Center

for Biological Diversity v. England, 2003 WL 179848 (D.C.Cir. 2003) (vacating

Pirie as moot).  In Native Songbird Care and Conservation v. LaHood, No. 13-cv-

02265-JST, 2013 WL 33555657 (N.D.Cal. July 2, 2013), the court dismissed

plaintiffs’ MBTA claim because it was barred by the statute of limitations.  The

Eighth Circuit’s “tentative” conclusions about the “apparent” scope of the MBTA
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in Newton County Wildlife Association v. U.S. Forest Service, 113 F.3d 110, 115

(8th Cir. 1997) were reached before the D.C. Circuit decided Glickman and failed

to acknowledge the Supreme Court’s contrary ruling in Robertson applying the

MBTA to federal agencies.  Id., 490 U.S. at 438-439.  ABC, 516 F.3d at 1031-

1032, is inapposite because the agency there was developing compliance

measures, rendering the lawsuit premature.

This Court may enforce BLM’s compliance with the MBTA.  The APA

directs that this Court “shall . . . hold unlawful and set aside agency action . . .

found to be arbitrary, capricious, an abuse of discretion, or otherwise not in

accordance with law” or “without observance of procedure required by law.”  5

U.S.C. § 706(2)(A), (D) (emphasis added).  The MBTA requires that a take permit

be obtained before BLM may approve activities that will directly kill migratory

birds.  16 U.S.C. § 703; Sausalito, 386 F.3d at 1225; Glickman, 217 F.3d at 885-

888; EO 13186.  Since (1) the Project will directly kill migratory birds, (2)

approving activities that kill migratory birds without an MBTA permit is “without

observance of procedure required by law,” and (3) BLM approved the Project

despite its lack of a take permit for the resulting bird deaths, under the APA (4)

this Court “shall . . . set aside” BLM’s unlawful action.  Id.  

This Circuit has enforced the APA in this manner in similar contexts.  

Anderson v. Evans, 371 F.3d 475, 502 (9th Cir. 2002) (agency’s issuance of grey

whale harvest quota to tribe without compliance with statutory procedures is “not

in accordance with law” and therefore must be set aside under the APA); The

Wilderness Society v. U.S. Fish & Wildlife Service, 353 F.3d 1051, 1059-1067 (9th

Cir. 2003) (FWS issuance of use permit for fish hatchery project in Wilderness

Area set aside as “not in accordance with law” under the APA).  
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BLM’s past failures to obtain or require such a permit do not excuse its duty

to comply with the MBTA.  Prior violation of the law never justifies continued

illegal behavior.  Sierra Club v. Union Oil Company of California, 813 F.2d 1480,

1491 (9th Cir. 1987).  The MBTA should be strictly enforced because Congress

determined that protection of migratory birds was “a national interest of very

nearly the first magnitude.”  State of Missouri v. Holland, 252 U.S. 416, 435

(1920).  

By approving the taking of migratory birds without the permit Congress has

mandated, BLM has failed to “observ[e] the procedure required by law.”  5 U.S.C.

§ 706(2)(D).  BLM’s game of “close enough” invades territory constitutionally

reserved to Congress, and this Court.  Calvert Cliffs’ Coordinating Committee,

Inc. v. U.S. Atomic Energy Commission, 449 F.2d 1109, 1111 (D.C.Cir. 1971)

(judicial “duty, in short, is to see that important legislative purposes, heralded in

the halls of Congress, are not lost or misdirected in the vast hallways of the federal

bureaucracy”).

III.  BLM VIOLATED THE EAGLE ACT

It is undisputed that Project operation is likely to kill and injure golden

eagles.  ER830, 833, 837, 852, 878.  The Eagle Act makes it unlawful to “take . . .

in any manner . . . any golden eagle.”  16 U.S.C. § 668(b).  “‘[T]ake’ includes . . . 

wound, kill, . . . molest or disturb.”  16 U.S.C. § 668(c) (emphasis added); 50

C.F.R. § 22.3.  Unlike the MBTA, Eagle Act regulations include “molest” and

“disturb” as additional “take” criteria.  50 C.F.R. § 22.3; cf. Seattle Audubon, 952

F.2d at 302 (emphasizing exclusion of “harm” from “take” definition under

MBTA).  Therefore, the Eagle Act, like the Endangered Species Act, 16 U.S.C. §

1532(19), does apply to habitat destruction.  Thus, the Project also violates the
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Eagle Act because it will disturb – as well as kill and injure – golden eagles in the

area.  ER798-799 (habits, habitat, and location), 800-802 (admitting “adverse

impacts” and likely collision risks), 852-853 (adopted mitigation insufficient to

eliminate adverse impacts).

FWS has confirmed that Eagle Act “[p]ermits are available to Federal, State, 

municipal, or tribal governments,” and even provides a programmatic take permit

specifically for wind farm operators.  ER1626-1627 (74 Fed.Reg. at 46,842-

46,843 (Sept. 11, 2009)).  “Utilities that kill eagles through collisions and

electrocutions from contact with power lines” are also required to obtain an Eagle

Act permit.  Id.  Indeed, FWS is “currently unaware of any measures that would

eliminate eagle mortalities when turbines are sited in golden eagle habitat

(including migration corridors).”  ER1626 (emphasis added).  According to FWS,

if mitigation “can be developed to significantly reduce the take [of eagles], the

operator may qualify for a programmatic take permit, since the ongoing mortalities

are the direct result of the operation of the turbines.”  Id.  Neither BLM nor Tule

has obtained this required permit.  ER759, 843, 848, 978. Without it, BLM’s

approval of the Project violates the Eagle Act.

The United States’ interpretation of the Eagle Act is accorded weight if it

comports with the statutory language and Congressional intent.  U.S. v. Mead

Corp., 533 U.S. 218, 227-228 (2001).  Its recent prosecution of four wind energy

facilities in Wyoming alleges that bird kills from these wind turbine operations

violate the MBTA and the Eagle Act.  ER124-126 (U.S. Attorney’s Information

charges that wind turbine bird kills violated the MBTA); 130 (Plea Agreement ¶ 6

(“Admission of Guilt”)).  There, the guilty wind turbine operator was required to

obtain an Eagle Act permit.  ER134-136 (Plea Agreement ¶ 15(b)(i)-(ii)).  In
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return, the United States agreed “not to prosecute the defendant under the MBTA

or [the Eagle Act] for unpermitted takings of migratory birds or other avian

wildlife.”  Id. at ¶ 16, p. 10-11.  The Project likewise threatens unpermitted take.

By approving the Project despite its unpermitted take of golden eagles,

BLM violated the Eagle Act and thus failed to proceed in accordance with law.

CONCLUSION

For the foregoing reasons, the judgment below should be reversed and

judgment should be entered for Backcountry.

Dated:  October 1, 2014 Respectfully submitted,

/s/ Stephan C. Volker             
STEPHAN C. VOLKER
Attorney for Plaintiffs and Appellants 
Backcountry Against Dumps and Donna Tisdale
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STATEMENT OF RELATED CASES

On August 28, 2014, the briefing and hearing of this case was coordinated

with Protect Our Communities Foundation v. Jewell, No. 14-55842; there are no

related cases pending in this Court.

Dated:  October 1, 2014 Respectfully submitted,

/s/ Stephan C. Volker             
STEPHAN C. VOLKER
Attorney for Plaintiffs and Appellants 
Backcountry Against Dumps and Donna Tisdale
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5 U.S.C. § 701 
 

§ 701. Application; definitions 
 

 (a) This chapter applies, according to the provisions thereof, except to the extent 
that-- 
  

(1) statutes preclude judicial review; or 
  

 (2) agency action is committed to agency discretion by law. 
  
 (b) For the purpose of this chapter-- 
  

 (1) “agency” means each authority of the Government of the United States, 
whether or not it is within or subject to review by another agency, but does not 
include-- 

  
(A) the Congress; 

  
(B) the courts of the United States; 

  
(C) the governments of the territories or possessions of the United States; 

  
(D) the government of the District of Columbia; 

 
(E) agencies composed of representatives of the parties or of representatives 
of organizations of the parties to the disputes determined by them; 

  
(F) courts martial and military commissions; 

  
(G) military authority exercised in the field in time of war or in occupied 
territory; or 

  
(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12; 
subchapter II of chapter 471 of title 49; or sections 1884, 1891-1902, and 
former section 1641(b)(2), of title 50, appendix; and 

  
(2) “person”, “rule”, “order”, “license”, “sanction”, “relief”, and “agency action” 
have the meanings given them by section 551 of this title. 

  
CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub.L. 103-272, § 5(a), July 5, 1994, 
108 Stat. 1373; Pub.L. 111-350, § 5(a)(3), Jan. 4, 2011, 124 Stat. 3841.)  

 

  Case: 14-55666, 10/01/2014, ID: 9262371, DktEntry: 12-1, Page 47 of 156



 

 

ADDENDUM 2 

 

5 U.S.C. § 702 
 

§ 702. Right of review 
 

A person suffering legal wrong because of agency action, or adversely affected or 
aggrieved by agency action within the meaning of a relevant statute, is entitled to 
judicial review thereof. An action in a court of the United States seeking relief other 
than money damages and stating a claim that an agency or an officer or employee 
thereof acted or failed to act in an official capacity or under color of legal authority 
shall not be dismissed nor relief therein be denied on the ground that it is against the 
United States or that the United States is an indispensable party. The United States 
may be named as a defendant in any such action, and a judgment or decree may be 
entered against the United States: Provided, That any mandatory or injunctive decree 
shall specify the Federal officer or officers (by name or by title), and their successors 
in office, personally responsible for compliance. Nothing herein (1) affects other 
limitations on judicial review or the power or duty of the court to dismiss any action 
or deny relief on any other appropriate legal or equitable ground; or (2) confers 
authority to grant relief if any other statute that grants consent to suit expressly or 
impliedly forbids the relief which is sought. 
  
CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub.L. 94-574, § 1, Oct. 21, 1976, 90 
Stat. 2721.)  

 
5 U.S.C. § 703 

 
§ 703. Form and venue of proceeding 

 
The form of proceeding for judicial review is the special statutory review proceeding 
relevant to the subject matter in a court specified by statute or, in the absence or 
inadequacy thereof, any applicable form of legal action, including actions for 
declaratory judgments or writs of prohibitory or mandatory injunction or habeas 
corpus, in a court of competent jurisdiction. If no special statutory review proceeding 
is applicable, the action for judicial review may be brought against the United States, 
the agency by its official title, or the appropriate officer. Except to the extent that 
prior, adequate, and exclusive opportunity for judicial review is provided by law, 
agency action is subject to judicial review in civil or criminal proceedings for judicial 
enforcement. 
  
 
CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub.L. 94-574, § 1, Oct. 21, 1976, 90 
Stat. 2721.)   
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5 U.S.C. § 704 
 

§ 704. Actions reviewable 
 

Agency action made reviewable by statute and final agency action for which there 
is no other adequate remedy in a court are subject to judicial review. A preliminary, 
procedural, or intermediate agency action or ruling not directly reviewable is subject 
to review on the review of the final agency action. Except as otherwise expressly 
required by statute, agency action otherwise final is final for the purposes of this 
section whether or not there has been presented or determined an application for a 
declaratory order, for any form of reconsideration, or, unless the agency otherwise 
requires by rule and provides that the action meanwhile is inoperative, for an appeal 
to superior agency authority. 
  
CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 392.)  
 

5 U.S.C. § 705 
 

§ 705. Relief pending review 
 
When an agency finds that justice so requires, it may postpone the effective date of 
action taken by it, pending judicial review. On such conditions as may be required 
and to the extent necessary to prevent irreparable injury, the reviewing court, 
including the court to which a case may be taken on appeal from or on application 
for certiorari or other writ to a reviewing court, may issue all necessary and 
appropriate process to postpone the effective date of an agency action or to preserve 
status or rights pending conclusion of the review proceedings. 
  
CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 393.) 
  

5 U.S.C. § 706 
 

§ 706. Scope of review 
 

To the extent necessary to decision and when presented, the reviewing court shall 
decide all relevant questions of law, interpret constitutional and statutory provisions, 
and determine the meaning or applicability of the terms of an agency action. The 
reviewing court shall-- 
  

(1) compel agency action unlawfully withheld or unreasonably delayed; and 
  

(2) hold unlawful and set aside agency action, findings, and conclusions found to 
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be-- 
  

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with law; 

  
(B) contrary to constitutional right, power, privilege, or immunity; 

  
(C) in excess of statutory jurisdiction, authority, or limitations, or short of 
statutory right; 

  
(D) without observance of procedure required by law; 

  
(E) unsupported by substantial evidence in a case subject to sections 556 and 
557 of this title or otherwise reviewed on the record of an agency hearing 
provided by statute; or 

  
(F) unwarranted by the facts to the extent that the facts are subject to trial de 
novo by the reviewing court. 

  
In making the foregoing determinations, the court shall review the whole record or 
those parts of it cited by a party, and due account shall be taken of the rule of 
prejudicial error. 
  
CREDIT(S) 
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 393.)  

 
16 U.S.C. § 668 

 
§ 668. Bald and golden eagles 

 
(a) Prohibited acts; criminal penalties 
  
Whoever, within the United States or any place subject to the jurisdiction thereof, 
without being permitted to do so as provided in this subchapter, shall knowingly, or 
with wanton disregard for the consequences of his act take, possess, sell, purchase, 
barter, offer to sell, purchase or barter, transport, export or import, at any time or in 
any manner, any bald eagle commonly known as the American eagle, or any golden 
eagle, alive or dead, or any part, nest, or egg thereof of the foregoing eagles, or 
whoever violates any permit or regulation issued pursuant to this subchapter, shall 
be fined not more than $5,000 or imprisoned not more than one year or both: 
Provided, That in the case of a second or subsequent conviction for a violation of 
this section committed after October 23, 1972, such person shall be fined not more 
than $10,000 or imprisoned not more than two years, or both: Provided further, That 
the commission of each taking or other act prohibited by this section with respect to 
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a bald or golden eagle shall constitute a separate violation of this section: Provided 
further, That one-half of any such fine, but not to exceed $2,500, shall be paid to the 
person or persons giving information which leads to conviction: Provided further, 
That nothing herein shall be construed to prohibit possession or transportation of any 
bald eagle, alive or dead, or any part, nest, or egg thereof, lawfully taken prior to 
June 8, 1940, and that nothing herein shall be construed to prohibit possession or 
transportation of any golden eagle, alive or dead, or any part, nest, or egg thereof, 
lawfully taken prior to the addition to this subchapter of the provisions relating to 
preservation of the golden eagle. 
  
(b) Civil penalties 
  
Whoever, within the United States or any place subject to the jurisdiction thereof, 
without being permitted to do so as provided in this subchapter, shall take, possess, 
sell, purchase, barter, offer to sell, purchase or barter, transport, export or import, at 
any time or in any manner, any bald eagle, commonly known as the American eagle, 
or any golden eagle, alive or dead, or any part, nest, or egg thereof of the foregoing 
eagles, or whoever violates any permit or regulation issued pursuant to this 
subchapter, may be assessed a civil penalty by the Secretary of not more than $5,000 
for each such violation. Each violation shall be a separate offense. No penalty shall 
be assessed unless such person is given notice and opportunity for a hearing with 
respect to such violation. In determining the amount of the penalty, the gravity of 
the violation, and the demonstrated good faith of the person charged shall be 
considered by the Secretary. For good cause shown, the Secretary may remit or 
mitigate any such penalty. Upon any failure to pay the penalty assessed under this 
section, the Secretary may request the Attorney General to institute a civil action in 
a district court of the United States for any district in which such person is found or 
resides or transacts business to collect the penalty and such court shall have 
jurisdiction to hear and decide any such action. In hearing any such action, the court 
must sustain the Secretary’s action if supported by substantial evidence. 
  
(c) Cancellation of grazing agreements 
 
 
The head of any Federal agency who has issued a lease, license, permit, or other 
agreement authorizing the grazing of domestic livestock on Federal lands to any 
person who is convicted of a violation of this subchapter or of any permit or 
regulation issued hereunder may immediately cancel each such lease, license, 
permit, or other agreement. The United States shall not be liable for the payment of 
any compensation, reimbursement, or damages in connection with the cancellation 
of any lease, license, permit, or other agreement pursuant to this section. 
  
CREDIT(S) 
(June 8, 1940, c. 278, § 1, 54 Stat. 250; June 25, 1959, Pub.L. 86-70, § 14, 73 Stat. 
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143; Oct. 24, 1962, Pub.L. 87-884, 76 Stat. 1246; Oct. 23, 1972, Pub.L. 92-535, § 1, 
86 Stat. 1064.)  

 
16 U.S.C. § 668a 

 
§ 668a. Taking and using of the bald and golden eagle for scientific, 

exhibition, and religious purposes 
 

Whenever, after investigation, the Secretary of the Interior shall determine that it is 
compatible with the preservation of the bald eagle or the golden eagle to permit the 
taking, possession, and transportation of specimens thereof for the scientific or 
exhibition purposes of public museums, scientific societies, and zoological parks, or 
for the religious purposes of Indian tribes, or that it is necessary to permit the taking 
of such eagles for the protection of wildlife or of agricultural or other interests in any 
particular locality, he may authorize the taking of such eagles pursuant to regulations 
which he is hereby authorized to prescribe: Provided, That on request of the 
Governor of any State, the Secretary of the Interior shall authorize the taking of 
golden eagles for the purpose of seasonally protecting domesticated flocks and herds 
in such State, in accordance with regulations established under the provisions of this 
section, in such part or parts of such State and for such periods as the Secretary 
determines to be necessary to protect such interests: Provided further, That bald 
eagles may not be taken for any purpose unless, prior to such taking, a permit to do 
so is procured from the Secretary of the Interior: Provided further, That the Secretary 
of the Interior, pursuant to such regulations as he may prescribe, may permit the 
taking, possession, and transportation of golden eagles for the purposes of falconry, 
except that only golden eagles which would be taken because of depredations on 
livestock or wildlife may be taken for purposes of falconry: Provided further, That 
the Secretary of the Interior, pursuant to such regulations as he may prescribe, may 
permit the taking of golden eagle nests which interfere with resource development 
or recovery operations. 
  
CREDIT(S) 
(June 8, 1940, c. 278, § 2, 54 Stat. 251; Oct. 24, 1962, Pub.L. 87-884, 76 Stat. 1246; 
Oct. 23, 1972, Pub.L. 92-535, § 2, 86 Stat. 1065; Nov. 8, 1978, Pub.L. 95-616, § 9, 
92 Stat. 3114.)  
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16 U.S.C. § 668b 
 

§ 668b. Enforcement provisions 
 

(a) Arrest; search; issuance and execution of warrants and process 
  
Any employee of the Department of the Interior authorized by the Secretary of the 
Interior to enforce the provisions of this subchapter may, without warrant, arrest any 
person committing in his presence or view a violation of this subchapter or of any 
permit or regulation issued hereunder and take such person immediately for 
examination or trial before an officer or court of competent jurisdiction; may execute 
any warrant or other process issued by an officer or court of competent jurisdiction 
for the enforcement of the provisions of this subchapter; and may, with or without a 
warrant, as authorized by law, search any place. The Secretary of the Interior is 
authorized to enter into cooperative agreements with State fish and wildlife agencies 
or other appropriate State authorities to facilitate enforcement of this subchapter, and 
by said agreements to delegate such enforcement authority to State law enforcement 
personnel as he deems appropriate for effective enforcement of this subchapter. Any 
judge of any court established under the laws of the United States, and any United 
States magistrate judge may, within his respective jurisdiction, upon proper oath or 
affirmation showing probable cause, issue warrants in all such cases. 
  
(b) Forfeiture 
 
All bald or golden eagles, or parts, nests, or eggs thereof, taken, possessed, sold, 
purchased, bartered, offered for sale, purchase, or barter, transported, exported, or 
imported contrary to the provisions of this subchapter, or of any permit or regulation 
issued hereunder, and all guns, traps, nets, and other equipment, vessels, vehicles, 
aircraft, and other means of transportation used to aid in the taking, possessing, 
selling, purchasing, bartering, offering for sale, purchase, or barter, transporting, 
exporting, or importing of any bird, or part, nest, or egg thereof, in violation of this 
subchapter or of any permit or regulation issued hereunder shall be subject to 
forfeiture to the United States. 
  
(c) Customs laws applied 
  
All provisions of law relating to the seizure, forfeiture, and condemnation of a vessel 
for violation of the customs laws, the disposition of such vessel or the proceeds from 
the sale thereof, and the remission or mitigation of such forfeitures, shall apply to 
the seizures and forfeitures incurred, or alleged to have been incurred, under the 
provisions of this subchapter, insofar as such provisions of law are applicable and 
not inconsistent with the provisions of this subchapter: Provided, That all powers, 
rights, and duties conferred or imposed by the customs laws upon any officer or 
employee of the Treasury Department shall, for the purposes of this subchapter, be 
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exercised or performed by the Secretary of the Interior or by such persons as he may 
designate. 
  
 
CREDIT(S) 
(June 8, 1940, c. 278, § 3, 54 Stat. 251; Oct. 17, 1968, Pub.L. 90-578, Title IV, § 
402(b)(2), 82 Stat. 1118; Oct. 23, 1972, Pub.L. 92-535, § 3, 86 Stat. 1065; Dec. 1, 
1990, Pub.L. 101-650, Title III, § 321, 104 Stat. 5117.)  

 
16 U.S.C. § 668c 

 
§ 668c. Definitions 

 
As used in this subchapter “whoever” includes also associations, partnerships, and 
corporations; “take” includes also pursue, shoot, shoot at, poison, wound, kill, 
capture, trap, collect, molest or disturb; “transport” includes also ship, convey, carry, 
or transport by any means whatever, and deliver or receive or cause to be delivered 
or received for such shipment, conveyance, carriage, or transportation. 
  
CREDIT(S) 
(June 8, 1940, c. 278, § 4, 54 Stat. 251; Oct. 23, 1972, Pub.L. 92-535, § 4, 86 Stat. 
1065.) 
 

16 U.S.C. § 668d 
 

§ 668d. Availability of appropriations for Migratory Bird Treaty Act 
 

Moneys now or hereafter available to the Secretary of the Interior for the 
administration and enforcement of the Migratory Bird Treaty Act of July 3, 1918 
[16 U.S.C.A. § 703 et seq.], shall be equally available for the administration and 
enforcement of this subchapter. 
  
CREDIT(S) 
(June 8, 1940, c. 278, § 5, 54 Stat. 251.)  

 
16 U.S.C. § 701 

 
§ 701. Game and wild birds; preservation 

 
The duties and powers of the Department of the Interior include the preservation, 
distribution, introduction, and restoration of game birds and other wild birds. The 
Secretary of the Interior is authorized to adopt such measures as may be necessary 
to carry out the purposes of this Act, and to purchase such game birds and other wild 
birds as may be required therefor, subject, however, to the laws of the various States 
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and Territories. The object and purpose of this Act is to aid in the restoration of such 
birds in those parts of the United States adapted thereto where the same have become 
scarce or extinct, and also to regulate the introduction of American or foreign birds 
or animals in localities where they have not heretofore existed. 
  
The Secretary of the Interior shall from time to time collect and publish useful 
information as to the propagation, uses, and preservation of such birds. 
  
And the Secretary of the Interior shall make and publish all needful rules and 
regulations for carrying out the purposes of this Act, and shall expend for said 
purposes such sums as Congress may appropriate therefor. 
 
CREDIT(S) 
(May 25, 1900, c. 553, § 1, 31 Stat. 187; 1939 Reorg.Plan No. II, § 4(f), eff. July 1, 
1939, 4 F.R. 2731, 53 Stat. 1433.) 

 
16 U.S.C. § 702 

 
§ 702. Importation of eggs of game birds for propagation 

 
The Secretary of the Interior shall have the power to authorize the importation of 
eggs of game birds for purposes of propagation, and he shall prescribe all necessary 
rules and regulations governing the importation of eggs of said birds for such 
purposes. 
  
CREDIT(S) 
(June 3, 1902, c. 983, 32 Stat. 285; 1939 Reorg. Plan No. II, § 4(f), eff. July 1, 1939, 
4 F.R. 2731, 53 Stat. 1433.) 

 
16 U.S.C. § 703 

 
§ 703. Taking, killing, or possessing migratory birds unlawful 

 
(a) In general  
 
Unless and except as permitted by regulations made as hereinafter provided in this 
subchapter, it shall be unlawful at any time, by any means or in any manner, to 
pursue, hunt, take, capture, kill, attempt to take, capture, or kill, possess, offer for 
sale, sell, offer to barter, barter, offer to purchase, purchase, deliver for shipment, 
ship, export, import, cause to be shipped, exported, or imported, deliver for 
transportation, transport or cause to be transported, carry or cause to be carried, or 
receive for shipment, transportation, carriage, or export, any migratory bird, any 
part, nest, or egg of any such bird, or any product, whether or not manufactured, 
which consists, or is composed in whole or part, of any such bird or any part, nest, 
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or egg thereof, included in the terms of the conventions between the United States 
and Great Britain for the protection of migratory birds concluded August 16, 1916 
(39 Stat. 1702), the United States and the United Mexican States for the protection 
of migratory birds and game mammals concluded February 7, 1936, the United 
States and the Government of Japan for the protection of migratory birds and birds 
in danger of extinction, and their environment concluded March 4, 19721 and the 
convention between the United States and the Union of Soviet Socialist Republics 
for the conservation of migratory birds and their environments concluded 
November 19, 1976. 
  
(b) Limitation on application to introduced species 
  
(1) In general 
  
This subchapter applies only to migratory bird species that are native to the United 
States or its territories. 
  
(2) Native to the United States defined 
  
(A) In general 
  
Subject to subparagraph (B), in this subsection the term “native to the United 
States or its territories” means occurring in the United States or its territories as the 
result of natural biological or ecological processes. 
  
(B) Treatment of introduced species 
  
For purposes of paragraph (1), a migratory bird species that occurs in the United 
States or its territories solely as a result of intentional or unintentional human-
assisted introduction shall not be considered native to the United States or its 
territories unless-- 
  
(i) it was native to the United States or its territories and extant in 1918; 
 
(ii) it was extirpated after 1918 throughout its range in the United States and its 
territories; and 
  
(iii) after such extirpation, it was reintroduced in the United States or its territories 
as a part of a program carried out by a Federal agency. 
 
CREDIT(S) 
(July 3, 1918, c. 128, § 2, 40 Stat. 755; June 20, 1936, c. 634, § 3, 49 Stat. 1556; 
June 1, 1974, Pub.L. 93-300, § 1, 88 Stat. 190; Dec. 13, 1989, Pub.L. 101-233, § 
15, 103 Stat. 1977; Dec. 8, 2004, Pub.L. 108-447, Div. E, Title I, § 143(b), 118 
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stat. 3071.) 
 

16 U.S.C. § 704 
 

§ 704. Determination as to when and how migratory birds may be taken, 
killed, or possessed 

 
(a) Subject to the provisions and in order to carry out the purposes of the 
conventions, referred to in section 703 of this title, the Secretary of the Interior is 
authorized and directed, from time to time, having due regard to the zones of 
temperature and to the distribution, abundance, economic value, breeding habits, and 
times and lines of migratory flight of such birds, to determine when, to what extent, 
if at all, and by what means, it is compatible with the terms of the conventions to 
allow hunting, taking, capture, killing, possession, sale, purchase, shipment, 
transportation, carriage, or export of any such bird, or any part, nest, or egg thereof, 
and to adopt suitable regulations permitting and governing the same, in accordance 
with such determinations, which regulations shall become effective when approved 
by the President. 
 
(b) It shall be unlawful for any person to-- 
  

(1) take any migratory game bird by the aid of baiting, or on or over any baited 
area, if the person knows or reasonably should know that the area is a baited area; 
or 

  
(2) place or direct the placement of bait on or adjacent to an area for the purpose 
of causing, inducing, or allowing any person to take or attempt to take any 
migratory game bird by the aid of baiting on or over the baited area. 

  
CREDIT(S) 
(July 3, 1918, c. 128, § 3, 40 Stat. 755; June 20, 1936, c. 634, § 2, 49 Stat. 1556; 
1939 Reorg. Plan No. II, § 4(f), eff. July 1, 1939, 4 F.R. 2731, 53 Stat. 1433; Oct. 
30, 1998, Pub.L. 105-312, Title I, § 102, 112 Stat. 2956.)  

 
16 U.S.C. § 1532 

 
§ 1532. Definitions 

 
For the purposes of this chapter-- 
 
(1) The term “alternative courses of action” means all alternatives and thus is not 
limited to original project objectives and agency jurisdiction. 
  
(2) The term “commercial activity” means all activities of industry and trade, 
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including, but not limited to, the buying or selling of commodities and activities 
conducted for the purpose of facilitating such buying and selling: Provided, 
however, That it does not include exhibition of commodities by museums or 
similar cultural or historical organizations. 
  
(3) The terms “conserve”, “conserving”, and “conservation” mean to use and the 
use of all methods and procedures which are necessary to bring any endangered 
species or threatened species to the point at which the measures provided pursuant 
to this chapter are no longer necessary. Such methods and procedures include, but 
are not limited to, all activities associated with scientific resources management 
such as research, census, law enforcement, habitat acquisition and maintenance, 
propagation, live trapping, and transplantation, and, in the extraordinary case 
where population pressures within a given ecosystem cannot be otherwise relieved, 
may include regulated taking. 
  
(4) The term “Convention” means the Convention on International Trade in 
Endangered Species of Wild Fauna and Flora, signed on March 3, 1973, and the 
appendices thereto. 
 
(5)(A) The term “critical habitat” for a threatened or endangered species means-- 
  
(i) the specific areas within the geographical area occupied by the species, at the 
time it is listed in accordance with the provisions of section 1533 of this title, on 
which are found those physical or biological features (I) essential to the 
conservation of the species and (II) which may require special management 
considerations or protection; and 
  
(ii) specific areas outside the geographical area occupied by the species at the time 
it is listed in accordance with the provisions of section 1533 of this title, upon a 
determination by the Secretary that such areas are essential for the conservation of 
the species. 
 
(B) Critical habitat may be established for those species now listed as threatened or 
endangered species for which no critical habitat has heretofore been established as 
set forth in subparagraph (A) of this paragraph. 
  
(C) Except in those circumstances determined by the Secretary, critical habitat 
shall not include the entire geographical area which can be occupied by the 
threatened or endangered species. 
  
(6) The term “endangered species” means any species which is in danger of 
extinction throughout all or a significant portion of its range other than a species of 
the Class Insecta determined by the Secretary to constitute a pest whose protection 
under the provisions of this chapter would present an overwhelming and overriding 
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risk to man. 
  
(7) The term “Federal agency” means any department, agency, or instrumentality 
of the United States.  
 
(8) The term “fish or wildlife” means any member of the animal kingdom, 
including without limitation any mammal, fish, bird (including any migratory, 
nonmigratory, or endangered bird for which protection is also afforded by treaty or 
other international agreement), amphibian, reptile, mollusk, crustacean, arthropod 
or other invertebrate, and includes any part, product, egg, or offspring thereof, or 
the dead body or parts thereof.  
 
(9) The term “foreign commerce” includes, among other things, any transaction-- 
  
(A) between persons within one foreign country; 
  
(B) between persons in two or more foreign countries; 
  
(C) between a person within the United States and a person in a foreign country; or 
  
(D) between persons within the United States, where the fish and wildlife in 
question are moving in any country or countries outside the United States. 
  
(10) The term “import” means to land on, bring into, or introduce into, or attempt 
to land on, bring into, or introduce into, any place subject to the jurisdiction of the 
United States, whether or not such landing, bringing, or introduction constitutes an 
importation within the meaning of the customs laws of the United States. 
  
(11) Repealed. Pub.L. 97-304, § 4(b), Oct. 13, 1982, 96 Stat. 1420. 
  
(12) The term “permit or license applicant” means, when used with respect to an 
action of a Federal agency for which exemption is sought under section 1536 of 
this title, any person whose application to such agency for a permit or license has 
been denied primarily because of the application of section 1536(a) of this title to 
such agency action. 
  
(13) The term “person” means an individual, corporation, partnership, trust, 
association, or any other private entity; or any officer, employee, agent, 
department, or instrumentality of the Federal Government, of any State, 
municipality, or political subdivision of a State, or of any foreign government; any 
State, municipality, or political subdivision of a State; or any other entity subject to 
the jurisdiction of the United States. 
  
(14) The term “plant” means any member of the plant kingdom, including seeds, 
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roots and other parts thereof. 
  
(15) The term “Secretary” means, except as otherwise herein provided, the 
Secretary of the Interior or the Secretary of Commerce as program responsibilities 
are vested pursuant to the provisions of Reorganization Plan Numbered 4 of 1970; 
except that with respect to the enforcement of the provisions of this chapter and the 
Convention which pertain to the importation or exportation of terrestrial plants, the 
term also means the Secretary of Agriculture. 
  
(16) The term “species” includes any subspecies of fish or wildlife or plants, and 
any distinct population segment of any species of vertebrate fish or wildlife which 
interbreeds when mature. 
  
(17) The term “State” means any of the several States, the District of Columbia, 
the Commonwealth of Puerto Rico, American Samoa, the Virgin Islands, Guam, 
and the Trust Territory of the Pacific Islands. 
  
(18) The term “State agency” means any State agency, department, board, 
commission, or other governmental entity which is responsible for the management 
and conservation of fish, plant, or wildlife resources within a State. 
  
(19) The term “take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap, 
capture, or collect, or to attempt to engage in any such conduct. 
  
(20) The term “threatened species” means any species which is likely to become an 
endangered species within the foreseeable future throughout all or a significant 
portion of its range. 
  
(21) The term “United States”, when used in a geographical context, includes all 
States. 
  
CREDIT(S) 
(Pub.L. 93-205, § 3, Dec. 28, 1973, 87 Stat. 885; Pub.L. 94-359, § 5, July 12, 
1976, 90 Stat. 913; Pub.L. 95-632, § 2, Nov. 10, 1978, 92 Stat. 3751; Pub.L. 96-
159, § 2, Dec. 28, 1979, 93 Stat. 1225; Pub.L. 97-304, § 4(b), Oct. 13, 1982, 96 
Stat. 1420; Pub.L. 100-478, Title I, § 1001, Oct. 7, 1988, 102 Stat. 2306.)  

 
28 U.S.C. § 1291 

 
§ 1291. Final decisions of district courts 

 
The courts of appeals (other than the United States Court of Appeals for the Federal 
Circuit) shall have jurisdiction of appeals from all final decisions of the district 
courts of the United States, the United States District Court for the District of the 
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Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, 
except where a direct review may be had in the Supreme Court. The jurisdiction of 
the United States Court of Appeals for the Federal Circuit shall be limited to the 
jurisdiction described in sections 1292(c) and (d) and 1295 of this title. 
  
CREDIT(S) 
(June 25, 1948, c. 646, 62 Stat. 929; Oct. 31, 1951, c. 655, § 48, 65 Stat. 726; July 
7, 1958, Pub.L. 85-508, § 12(e), 72 Stat. 348; Apr. 2, 1982, Pub.L. 97-164, Title I, 
§ 124, 96 Stat. 36.) 

 
28 U.S.C. § 1294 

 
§ 1294. Circuits in which decisions reviewable 

 
Except as provided in sections 1292(c), 1292(d), and 1295 of this title, appeals from 
reviewable decisions of the district and territorial courts shall be taken to the courts 
of appeals as follows: 
  
(1) From a district court of the United States to the court of appeals for the circuit 
embracing the district; 
 
(2) From the United States District Court for the District of the Canal Zone, to the 
Court of Appeals for the Fifth Circuit; 
  
(3) From the District Court of the Virgin Islands, to the Court of Appeals for the 
Third Circuit; 
 
(4) From the District Court of Guam, to the Court of Appeals for the Ninth Circuit. 
 
CREDIT(S) 
(June 25, 1948, c. 646, 62 Stat. 930; Oct. 31, 1951, c. 655, § 50(a), 65 Stat. 727; July 
7, 1958, Pub.L. 85-508, § 12(g), 72 Stat. 348; Mar. 18, 1959, Pub.L. 86-3, § 14(c), 
73 Stat. 10; Aug. 30, 1961, Pub.L. 87-189, § 5, 75 Stat. 417; Nov. 6, 1978, Pub.L. 
95-598, Title II, § 237, 92 Stat. 2667; Apr. 2, 1982, Pub.L. 97-164, Title I, § 126, 96 
Stat. 37.) 
 

28 U.S.C. § 1331 
 

§ 1331. Federal question 
 
The district courts shall have original jurisdiction of all civil actions arising under 
the Constitution, laws, or treaties of the United States. 
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CREDIT(S) 
(June 25, 1948, c. 646, 62 Stat. 930; July 25, 1958, Pub.L. 85-554, § 1, 72 Stat. 415; 
Oct. 21, 1976, Pub.L. 94-574, § 2, 90 Stat. 2721; Dec. 1, 1980, Pub.L. 96-486, § 
2(a), 94 Stat. 2369.) 
  

28 U.S.C. § 1346 
 

§ 1346. United States as defendant 
 

(a) The district courts shall have original jurisdiction, concurrent with the United 
States Court of Federal Claims, of: 
  

(1) Any civil action against the United States for the recovery of any internal-
revenue tax alleged to have been erroneously or illegally assessed or collected, or 
any penalty claimed to have been collected without authority or any sum alleged 
to have been excessive or in any manner wrongfully collected under the internal-
revenue laws; 

  
(2) Any other civil action or claim against the United States, not exceeding 
$10,000 in amount, founded either upon the Constitution, or any Act of Congress, 
or any regulation of an executive department, or upon any express or implied 
contract with the United States, or for liquidated or unliquidated damages in cases 
not sounding in tort, except that the district courts shall not have jurisdiction of 
any civil action or claim against the United States founded upon any express or 
implied contract with the United States or for liquidated or unliquidated damages 
in cases not sounding in tort which are subject to sections 7104(b)(1) and 
7107(a)(1) of title 41. For the purpose of this paragraph, an express or implied 
contract with the Army and Air Force Exchange Service, Navy Exchanges, Marine 
Corps Exchanges, Coast Guard Exchanges, or Exchange Councils of the National 
Aeronautics and Space Administration shall be considered an express or implied 
contract with the United States. 

  
(b)(1) Subject to the provisions of chapter 171 of this title, the district courts, 
together with the United States District Court for the District of the Canal Zone and 
the District Court of the Virgin Islands, shall have exclusive jurisdiction of civil 
actions on claims against the United States, for money damages, accruing on and 
after January 1, 1945, for injury or loss of property, or personal injury or death 
caused by the negligent or wrongful act or omission of any employee of the 
Government while acting within the scope of his office or employment, under 
circumstances where the United States, if a private person, would be liable to the 
claimant in accordance with the law of the place where the act or omission occurred. 
  
(2) No person convicted of a felony who is incarcerated while awaiting sentencing 
or while serving a sentence may bring a civil action against the United States or an 
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agency, officer, or employee of the Government, for mental or emotional injury 
suffered while in custody without a prior showing of physical injury or the 
commission of a sexual act (as defined in section 2246 of Title 18). 
  
(c) The jurisdiction conferred by this section includes jurisdiction of any set-off, 
counterclaim, or other claim or demand whatever on the part of the United States 
against any plaintiff commencing an action under this section. 
  
(d) The district courts shall not have jurisdiction under this section of any civil action 
or claim for a pension. 
  
(e) The district courts shall have original jurisdiction of any civil action against the 
United States provided in section 6226, 6228(a), 7426, or 7428 (in the case of the 
United States district court for the District of Columbia) or section 7429 of the 
Internal Revenue Code of 1986. 
  
(f) The district courts shall have exclusive original jurisdiction of civil actions under 
section 2409a to quiet title to an estate or interest in real property in which an interest 
is claimed by the United States. 
  
(g) Subject to the provisions of chapter 179, the district courts of the United States 
shall have exclusive jurisdiction over any civil action commenced under section 
453(2) of title 3, by a covered employee under chapter 5 of such title. 
  
CREDIT(S)  

(June 25, 1948, c. 646, 62 Stat. 933; Apr. 25, 1949, c. 92, § 2(a), 63 Stat. 62; May 
24, 1949, c. 139, § 80(a), (b), 63 Stat. 101; Oct. 31, 1951, c. 655, § 50(b), 65 Stat. 
727; July 30, 1954, c. 648, § 1, 68 Stat. 589; July 7, 1958, Pub.L. 85-508, § 12(e), 
72 Stat. 348; Aug. 30, 1964, Pub.L. 88-519, 78 Stat. 699; Nov. 2, 1966, Pub.L. 89-
719, Title II, § 202(a), 80 Stat. 1148; July 23, 1970, Pub.L. 91-350, § 1(a), 84 Stat. 
449; Oct. 25, 1972, Pub.L. 92-562, § 1, 86 Stat. 1176; Oct. 4, 1976, Pub.L. 94-455, 
Title XII, § 1204(c) (1), Title XIII, § 1306(b) (7), 90 Stat. 1697, 1719; Nov. 1, 1978, 
Pub.L. 95-563, § 14(a), 92 Stat. 2389; Apr. 2, 1982, Pub.L. 97-164, Title I, § 129, 
96 Stat. 39; Sept. 3, 1982, Pub.L. 97-248, Title IV, § 402(c) (17), 96 Stat. 669; Oct. 
22, 1986, Pub.L. 99-514, § 2, 100 Stat. 2095; Oct. 29, 1992, Pub.L. 102-572, Title 
IX, § 902(b)(1), 106 Stat. 4516; Apr. 26, 1996, Pub.L. 104-134, Title I, § 
101[(a)][Title VIII, § 806], 110 Stat. 1321-75; renumbered Title I May 2, 1996, 
Pub.L. 104-140, § 1(a), 110 Stat. 1327; amended Oct. 26, 1996, Pub.L. 104-331, § 
3(b)(1), 110 Stat. 4069; Jan. 4, 2011, Pub.L. 111-350, § 5(g)(6), 124 Stat. 3848; 
Pub.L. 113-4, Title XI, § 1101(b), Mar. 7, 2013, 127 Stat. 134.) 
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28 U.S.C. § 1361 
 

§ 1361. Action to compel an officer of the United States to perform his duty 
 
The district courts shall have original jurisdiction of any action in the nature of 
mandamus to compel an officer or employee of the United States or any agency 
thereof to perform a duty owed to the plaintiff. 
  
CREDIT(S) 
(Added Pub.L. 87-748, § 1(a), Oct. 5, 1962, 76 Stat. 744.)  
 

28 U.S.C. § 1391 
 

§ 1391. Venue generally 
 
(a) Applicability of section.--Except as otherwise provided by law-- 
 

(1) this section shall govern the venue of all civil actions brought in district courts 
of the United States; and 

  
(2) the proper venue for a civil action shall be determined without regard to 
whether the action is local or transitory in nature. 

  
(b) Venue in general.--A civil action may be brought in-- 
 

(1) a judicial district in which any defendant resides, if all defendants are residents 
of the State in which the district is located; 

  
(2) a judicial district in which a substantial part of the events or omissions giving 
rise to the claim occurred, or a substantial part of property that is the subject of 
the action is situated; or 

  
(3) if there is no district in which an action may otherwise be brought as provided 
in this section, any judicial district in which any defendant is subject to the court’s 
personal jurisdiction with respect to such action. 

  
(c) Residency.--For all venue purposes-- 
  

(1) a natural person, including an alien lawfully admitted for permanent residence 
in the United States, shall be deemed to reside in the judicial district in which that 
person is domiciled; 

  
(2) an entity with the capacity to sue and be sued in its common name under 
applicable law, whether or not incorporated, shall be deemed to reside, if a 
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defendant, in any judicial district in which such defendant is subject to the court’s 
personal jurisdiction with respect to the civil action in question and, if a plaintiff, 
only in the judicial district in which it maintains its principal place of business; 
and 

  
(3) a defendant not resident in the United States may be sued in any judicial 
district, and the joinder of such a defendant shall be disregarded in determining 
where the action may be brought with respect to other defendants. 

  
(d) Residency of corporations in States with multiple districts.--For purposes of 
venue under this chapter, in a State which has more than one judicial district and in 
which a defendant that is a corporation is subject to personal jurisdiction at the time 
an action is commenced, such corporation shall be deemed to reside in any district 
in that State within which its contacts would be sufficient to subject it to personal 
jurisdiction if that district were a separate State, and, if there is no such district, the 
corporation shall be deemed to reside in the district within which it has the most 
significant contacts. 
  
(e) Actions where defendant is officer or employee of the United States-- 
  

(1) In general.--A civil action in which a defendant is an officer or employee of 
the United States or any agency thereof acting in his official capacity or under 
color of legal authority, or an agency of the United States, or the United States, 
may, except as otherwise provided by law, be brought in any judicial district in 
which (A) a defendant in the action resides, (B) a substantial part of the events or 
omissions giving rise to the claim occurred, or a substantial part of property that 
is the subject of the action is situated, or (C) the plaintiff resides if no real property 
is involved in the action. Additional persons may be joined as parties to any such 
action in accordance with the Federal Rules of Civil Procedure and with such other 
venue requirements as would be applicable if the United States or one of its 
officers, employees, or agencies were not a party. 

  
(2) Service.--The summons and complaint in such an action shall be served as 
provided by the Federal Rules of Civil Procedure except that the delivery of the 
summons and complaint to the officer or agency as required by the rules may be 
made by certified mail beyond the territorial limits of the district in which the 
action is brought. 

  
(f) Civil actions against a foreign state--A civil action against a foreign state as 
defined in section 1603(a) of this title may be brought-- 
 

(1) in any judicial district in which a substantial part of the events or omissions 
giving rise to the claim occurred, or a substantial part of property that is the subject 
of the action is situated; 
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(2) in any judicial district in which the vessel or cargo of a foreign state is situated, 
if the claim is asserted under section 1605(b) of this title; 

  
(3) in any judicial district in which the agency or instrumentality is licensed to do 
business or is doing business, if the action is brought against an agency or 
instrumentality of a foreign state as defined in section 1603(b) of this title; or 

  
(4) in the United States District Court for the District of Columbia if the action is 
brought against a foreign state or political subdivision thereof. 

  
(g) Multiparty, multiforum litigation--A civil action in which jurisdiction of the 
district court is based upon section 1369 of this title may be brought in any district 
in which any defendant resides or in which a substantial part of the accident giving 
rise to the action took place. 
 
CREDIT(S) 
(June 25, 1948, c. 646, 62 Stat. 935; Oct. 5, 1962, Pub.L. 87-748, § 2, 76 Stat. 744; 
Dec. 23, 1963, Pub.L. 88-234, 77 Stat. 473; Nov. 2, 1966, Pub.L. 89-714, §§ 1, 2, 
80 Stat. 1111; Oct. 21, 1976, Pub.L. 94-574, § 3, 90 Stat. 2721; Oct. 21, 1976, Pub.L. 
94-583, § 5, 90 Stat. 2897; Nov. 19, 1988, Pub.L. 100-702, Title X, § 1013(a), 102 
Stat. 4669; Dec. 1, 1990, Pub.L. 101-650, Title III, § 311, 104 Stat. 5114; Dec. 9, 
1991, Pub.L. 102-198, § 3, 105 Stat. 1623; Oct. 29, 1992, Pub.L. 102-572, Title V, 
§ 504, 106 Stat. 4513; Oct. 3, 1995, Pub.L. 104-34, § 1, 109 Stat. 293; Nov. 2, 2002, 
Pub.L. 107-273, Div. C, Title I, § 11020(b)(2), 116 Stat. 1827; Pub.L. 112-63, Title 
II, § 202, Dec. 7, 2011, 125 Stat. 763.) 

 
28 U.S.C. § 2201 

 
§ 2201. Creation of remedy 

 
(a) In a case of actual controversy within its jurisdiction, except with respect to 
Federal taxes other than actions brought under section 7428 of the Internal Revenue 
Code of 1986, a proceeding under section 505 or 1146 of title 11, or in any civil 
action involving an antidumping or countervailing duty proceeding regarding a class 
or kind of merchandise of a free trade area country (as defined in section 516A(f)(10) 
of the Tariff Act of 1930), as determined by the administering authority, any court 
of the United States, upon the filing of an appropriate pleading, may declare the 
rights and other legal relations of any interested party seeking such declaration, 
whether or not further relief is or could be sought. Any such declaration shall have 
the force and effect of a final judgment or decree and shall be reviewable as such. 
  
(b) For limitations on actions brought with respect to drug patents see section 505 
or 512 of the Federal Food, Drug, and Cosmetic Act, or section 351 of the Public 
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Health Service Act. 
  
CREDIT(S)  

(June 25, 1948, c. 646, 62 Stat. 964; May 24, 1949, c. 139, § 111, 63 Stat. 105; Aug. 
28, 1954, c. 1033, 68 Stat. 890; July 7, 1958, Pub.L. 85-508, § 12(p), 72 Stat. 349; 
Oct. 4, 1976, Pub.L. 94-455, Title XIII, § 1306(b)(8), 90 Stat. 1719; Nov. 6, 1978, 
Pub.L. 95-598, Title II, § 249, 92 Stat. 2672; Sept. 24, 1984, Pub.L. 98-417, Title I, 
§ 106, 98 Stat. 1597; Sept. 28, 1988, Pub.L. 100-449, Title IV, § 402(c), 102 Stat. 
1884; Nov. 16, 1988, Pub.L. 100-670, Title I, § 107(b), 102 Stat. 3984; Dec. 8, 1993, 
Pub.L. 103-182, Title IV, § 414(b), 107 Stat. 2147; Mar. 23, 2010, Pub.L. 111-148, 
Title VII, § 7002(c)(2), 124 Stat. 816.) 
 

28 U.S.C. § 2202 
 

§ 2202. Further relief 
 
Further necessary or proper relief based on a declaratory judgment or decree may be 
granted, after reasonable notice and hearing, against any adverse party whose rights 
have been determined by such judgment. 
  
CREDIT(S) 
(June 25, 1948, c. 646, 62 Stat. 964.)  

 
42 U.S.C. § 4321 

 
§ 4321. Congressional declaration of purpose 

 
The purposes of this chapter are: To declare a national policy which will encourage 
productive and enjoyable harmony between man and his environment; to promote 
efforts which will prevent or eliminate damage to the environment and biosphere 
and stimulate the health and welfare of man; to enrich the understanding of the 
ecological systems and natural resources important to the Nation; and to establish a 
Council on Environmental Quality. 
  
CREDIT(S) 
(Pub.L. 91-190, § 2, Jan. 1, 1970, 83 Stat. 852.)  
 

42 U.S.C. § 4332 
 

§ 4332. Cooperation of agencies; reports; availability of information; 
recommendations; international and national coordination of efforts 

 
The Congress authorizes and directs that, to the fullest extent possible: (1) the 
policies, regulations, and public laws of the United States shall be interpreted and 
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administered in accordance with the policies set forth in this chapter, and (2) all 
agencies of the Federal Government shall-- 
 

(A) utilize a systematic, interdisciplinary approach which will insure the 
integrated use of the natural and social sciences and the environmental design arts 
in planning and in decisionmaking which may have an impact on man’s 
environment; 

  
(B) identify and develop methods and procedures, in consultation with the Council 
on Environmental Quality established by subchapter II of this chapter, which will 
insure that presently unquantified environmental amenities and values may be 
given appropriate consideration in decisionmaking along with economic and 
technical considerations; 

  
(C) include in every recommendation or report on proposals for legislation and 
other major Federal actions significantly affecting the quality of the human 
environment, a detailed statement by the responsible official on-- 

  
(i) the environmental impact of the proposed action, 

  
(ii) any adverse environmental effects which cannot be avoided should the 
proposal be implemented, 

  
(iii) alternatives to the proposed action, 

  
(iv) the relationship between local short-term uses of man’s environment and 
the maintenance and enhancement of long-term productivity, and 

  
(v) any irreversible and irretrievable commitments of resources which would be 
involved in the proposed action should it be implemented. 

  
Prior to making any detailed statement, the responsible Federal official shall 
consult with and obtain the comments of any Federal agency which has 
jurisdiction by law or special expertise with respect to any environmental 
impact involved. Copies of such statement and the comments and views of the 
appropriate Federal, State, and local agencies, which are authorized to develop 
and enforce environmental standards, shall be made available to the President, 
the Council on Environmental Quality and to the public as provided by section 
552 of Title 5, and shall accompany the proposal through the existing agency 
review processes; 

  
(D) Any detailed statement required under subparagraph (C) after January 1, 1970, 
for any major Federal action funded under a program of grants to States shall not 
be deemed to be legally insufficient solely by reason of having been prepared by 
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a State agency or official, if: 
  

(i) the State agency or official has statewide jurisdiction and has the 
responsibility for such action, 

  
(ii) the responsible Federal official furnishes guidance and participates in such 
preparation, 

  
(iii) the responsible Federal official independently evaluates such statement 
prior to its approval and adoption, and 

  
(iv) after January 1, 1976, the responsible Federal official provides early 
notification to, and solicits the views of, any other State or any Federal land 
management entity of any action or any alternative thereto which may have 
significant impacts upon such State or affected Federal land management entity 
and, if there is any disagreement on such impacts, prepares a written assessment 
of such impacts and views for incorporation into such detailed statement. 

  
The procedures in this subparagraph shall not relieve the Federal official of his 
responsibilities for the scope, objectivity, and content of the entire statement or 
of any other responsibility under this chapter; and further, this subparagraph 
does not affect the legal sufficiency of statements prepared by State agencies 
with less than statewide jurisdiction.  

  
(E) study, develop, and describe appropriate alternatives to recommended courses 
of action in any proposal which involves unresolved conflicts concerning 
alternative uses of available resources; 

  
(F) recognize the worldwide and long-range character of environmental problems 
and, where consistent with the foreign policy of the United States, lend appropriate 
support to initiatives, resolutions, and programs designed to maximize 
international cooperation in anticipating and preventing a decline in the quality of 
mankind’s world environment; 

  
(G) make available to States, counties, municipalities, institutions, and 
individuals, advice and information useful in restoring, maintaining, and 
enhancing the quality of the environment; 

  
(H) initiate and utilize ecological information in the planning and development of 
resource-oriented projects; and 

  
(I) assist the Council on Environmental Quality established by subchapter II of 
this chapter. 
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CREDIT(S) 
(Pub.L. 91-190, Title I, § 102, Jan. 1, 1970, 83 Stat. 853; Pub.L. 94-83, Aug. 9, 1975, 
89 Stat. 424.) 
 
 

BOB STUMP NATIONAL DEFENSE AUTHORIZATION ACT 
FOR FISCAL YEAR 2003 

 
Public Law 107–314, December 2, 2002, 116 Stat 2458 

 
SEC. 315. INCIDENTAL TAKING OF MIGRATORY BIRDS DURING 
MILITARY READINESS ACTIVITIES. 

 
(a) INTERIM AUTHORITY FOR INCIDENTAL TAKINGS.—During the 

period described in subsection (c), section 2 of the Migratory Bird Treaty Act (16 
U.S.C. 703) shall not apply to the incidental taking of a migratory bird by a 
member of the Armed Forces during a military readiness activity authorized by the 
Secretary of Defense or the Secretary of the military department concerned. 
 
(b) IDENTIFICATION OF MEASURES TO MINIMIZE IMPACT OF 

ACTIVITIES.—During the periods described in subsections (c) and (d), the 
Secretary of Defense shall, in consultation with the Secretary of the Interior, 
identify measures— 
 
(1) to minimize and mitigate, to the extent practicable, any adverse impacts of 

authorized military readiness activities on affected species of migratory birds; and 
 
(2) to monitor the impacts of such military readiness activities on affected species 

of migratory birds. 
 
(c) PERIOD OF APPLICATION FOR INTERIM AUTHORITY.—The period 

described in this subsection is the period beginning on the date of the enactment of 
this Act and ending on the date on which the Secretary of the Interior publishes in 
the Federal Register a notice that— 
 
(1) regulations authorizing the incidental taking of migratory birds by members of 

the Armed Forces have been prescribed in accordance with the requirements of 
subsection (d); 
 
(2) all legal challenges to the regulations and to the manner of their promulgation 

(if any) have been exhausted as provided in subsection (e); and 
 
(3) the regulations have taken effect. 
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(d) INCIDENTAL TAKINGS AFTER INTERIM PERIOD.—(1) Not later than 
the expiration of the one-year period beginning on the date of the enactment of this 
Act, the Secretary of the Interior shall exercise the authority of that Secretary under 
section 3(a) of the Migratory Bird Treaty Act (16 U.S.C. 704(a)) to prescribe 
regulations to exempt the Armed Forces for the incidental taking of migratory 
birds during military readiness activities authorized by the Secretary of Defense or 
the Secretary of the military department concerned. 
 
(2) The Secretary of the Interior shall exercise authority under paragraph (1) with 

the concurrence of the Secretary of Defense. 
 
(e) LIMITATION ON JUDICIAL REVIEW.—An action seeking judicial review 

of regulations prescribed pursuant to this section or of the manner of their 
promulgation must be filed in the appropriate Federal court by not later than the 
expiration of the 120–day period beginning on the date on which such regulations 
are published in the Federal Register. Upon the expiration of such period and the 
exhaustion of any legal challenges to the regulations pursuant to any action filed in 
such period, there shall be no further judicial review of such regulations or of the 
manner of their promulgation. 
 
(f) MILITARY READINESS ACTIVITY.—(1) In this section the term “military 

readiness activity” includes— 
 
(A) all training and operations of the Armed Forces that relate to combat; and 
 
(B) the adequate and realistic testing of military equipment, vehicles, weapons, 

and sensors for proper operation and suitability for combat use. 
 
(2) The term does not include— 
 
(A) the routine operation of installation operating support functions, such as 

administrative offices, military exchanges, commissaries, water treatment facilities, 
storage facilities, schools, housing, motor pools, laundries, morale, welfare, and 
recreation activities, shops, and mess halls; 
 
(B) the operation of industrial activities; or 
 
(C) the construction or demolition of facilities used for a purpose described in 

subparagraph (A) or (B). 
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ENERGY POLICY ACT OF 2005 

 
Public Law 109–58, August 8, 2005, 119 Stat 594 

 
SEC. 211. SENSE OF CONGRESS REGARDING GENERATION 
CAPACITY OF ELECTRICITY FROM RENEWABLE ENERGY 
RESOURCES ON PUBLIC LANDS. 

 
It is the sense of the Congress that the Secretary of the Interior should, before the 

end of the 10–year period beginning on the date of enactment of this Act, seek to 
have approved non-hydropower renewable energy projects located on the public 
lands with a generation capacity of at least 10,000 megawatts of electricity. 
 
 

 
40 C.F.R. § 1502.1 

 
§ 1502.1 Purpose. 

 
The primary purpose of an environmental impact statement is to serve as an action-
forcing device to insure that the policies and goals defined in the Act are infused 
into the ongoing programs and actions of the Federal Government. It shall provide 
full and fair discussion of significant environmental impacts and shall inform 
decisionmakers and the public of the reasonable alternatives which would avoid or 
minimize adverse impacts or enhance the quality of the human environment. 
Agencies shall focus on significant environmental issues and alternatives and shall 
reduce paperwork and the accumulation of extraneous background data. 
Statements shall be concise, clear, and to the point, and shall be supported by 
evidence that the agency has made the necessary environmental analyses. An 
environmental impact statement is more than a disclosure document. It shall be 
used by Federal officials in conjunction with other relevant material to plan actions 
and make decisions. 
  
SOURCE: 43 FR 55994, Nov. 29, 1978, unless otherwise noted. 
  
AUTHORITY: NEPA, the Environmental Quality Improvement Act of 1970, as 
amended (42 U.S.C. 4371 et seq.), Sec. 309 of the Clean Air Act, as amended (42 
U.S.C. 7609), and Executive Order 11514 (Mar. 5, 1970, as amended by Executive 
Order 11991, May 24, 1977).  
 
Current through Sept. 18, 2014; 79 FR 56215. 
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40 C.F.R. § 1502.13 
 

§ 1502.13 Purpose and need. 
 

The statement shall briefly specify the underlying purpose and need to which the 
agency is responding in proposing the alternatives including the proposed action. 
 

 SOURCE: 43 FR 55994, Nov. 29, 1978, unless otherwise noted. 
  
AUTHORITY: NEPA, the Environmental Quality Improvement Act of 1970, as 
amended (42 U.S.C. 4371 et seq.), Sec. 309 of the Clean Air Act, as amended (42 
U.S.C. 7609), and Executive Order 11514 (Mar. 5, 1970, as amended by Executive 
Order 11991, May 24, 1977). 
Current through Sept. 18, 2014; 79 FR 56215.  

 
 

40 C.F.R. § 1502.14 
 

§ 1502.14 Alternatives including the proposed action. 
 

This section is the heart of the environmental impact statement. Based on the 
information and analysis presented in the sections on the Affected Environment (§ 
1502.15) and the Environmental Consequences (§ 1502.16), it should present the 
environmental impacts of the proposal and the alternatives in comparative form, 
thus sharply defining the issues and providing a clear basis for choice among 
options by the decisionmaker and the public. In this section agencies shall: 
 
(a) Rigorously explore and objectively evaluate all reasonable alternatives, and for 
alternatives which were eliminated from detailed study, briefly discuss the reasons 
for their having been eliminated. 
  
(b) Devote substantial treatment to each alternative considered in detail including 
the proposed action so that reviewers may evaluate their comparative merits. 
  
(c) Include reasonable alternatives not within the jurisdiction of the lead agency. 
 
(d) Include the alternative of no action. 
 
(e) Identify the agency’s preferred alternative or alternatives, if one or more exists, 
in the draft statement and identify such alternative in the final statement unless 
another law prohibits the expression of such a preference. 
 
(f) Include appropriate mitigation measures not already included in the proposed 
action or alternatives. 
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SOURCE: 43 FR 55994, Nov. 29, 1978, unless otherwise noted. 
  
AUTHORITY: NEPA, the Environmental Quality Improvement Act of 1970, as 
amended (42 U.S.C. 4371 et seq.), Sec. 309 of the Clean Air Act, as amended (42 
U.S.C. 7609), and Executive Order 11514 (Mar. 5, 1970, as amended by Executive 
Order 11991, May 24, 1977). 
  
Current through July 24, 2014; 79 FR 43161. 
 

40 C.F.R. § 1502.22 
 

§ 1502.22 Incomplete or unavailable information. 
 

When an agency is evaluating reasonably foreseeable significant adverse effects on 
the human environment in an environmental impact statement and there is 
incomplete or unavailable information, the agency shall always make clear that such 
information is lacking. 
  
(a) If the incomplete information relevant to reasonably foreseeable significant 
adverse impacts is essential to a reasoned choice among alternatives and the overall 
costs of obtaining it are not exorbitant, the agency shall include the information in 
the environmental impact statement. 
  
(b) If the information relevant to reasonably foreseeable significant adverse impacts 
cannot be obtained because the overall costs of obtaining it are exorbitant or the 
means to obtain it are not known, the agency shall include within the environmental 
impact statement: 
  

(1) A statement that such information is incomplete or unavailable; (2) a 
statement of the relevance of the incomplete or unavailable information to 
evaluating reasonably foreseeable significant adverse impacts on the human 
environment; (3) a summary of existing credible scientific evidence which is 
relevant to evaluating the reasonably foreseeable significant adverse impacts on 
the human environment, and (4) the agency’s evaluation of such impacts based 
upon theoretical approaches or research methods generally accepted in the 
scientific community. For the purposes of this section, “reasonably foreseeable” 
includes impacts which have catastrophic consequences, even if their 
probability of occurrence is low, provided that the analysis of the impacts is 
supported by credible scientific evidence, is not based on pure conjecture, and 
is within the rule of reason. 

  
(c) The amended regulation will be applicable to all environmental impact 
statements for which a Notice of Intent (40 CFR 1508.22) is published in the Federal 
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Register on or after May 27, 1986. For environmental impact statements in progress, 
agencies may choose to comply with the requirements of either the original or 
amended regulation. 
  
Credits 
[51 FR 15625, April 25, 1986] 
  
SOURCE: 43 FR 55994, Nov. 29, 1978, unless otherwise noted. 
 
AUTHORITY: NEPA, the Environmental Quality Improvement Act of 1970, as 
amended (42 U.S.C. 4371 et seq.), Sec. 309 of the Clean Air Act, as amended (42 
U.S.C. 7609), and Executive Order 11514 (Mar. 5, 1970, as amended by Executive 
Order 11991, May 24, 1977). 
Current through Sept. 18, 2014; 79 FR 56215. 
 

40 C.F.R. § 1502.24 
 

§ 1502.24 Methodology and scientific accuracy. 
 

Agencies shall insure the professional integrity, including scientific integrity, of the 
discussions and analyses in environmental impact statements. They shall identify 
any methodologies used and shall make explicit reference by footnote to the 
scientific and other sources relied upon for conclusions in the statement. An agency 
may place discussion of methodology in an appendix. 
  
SOURCE: 43 FR 55994, Nov. 29, 1978, unless otherwise noted. 
 
AUTHORITY: NEPA, the Environmental Quality Improvement Act of 1970, as 
amended (42 U.S.C. 4371 et seq.), Sec. 309 of the Clean Air Act, as amended (42 
U.S.C. 7609), and Executive Order 11514 (Mar. 5, 1970, as amended by Executive 
Order 11991, May 24, 1977). 
  
Current through July 24, 2014; 79 FR 43161.  

 
40 C.F.R. § 1508.9 

 
§ 1508.9 Environmental assessment. 

 
Environmental Assessment: 
  
(a) Means a concise public document for which a Federal agency is responsible that 
serves to: 
  

(1) Briefly provide sufficient evidence and analysis for determining whether to 

  Case: 14-55666, 10/01/2014, ID: 9262371, DktEntry: 12-1, Page 75 of 156



 

 

ADDENDUM 30 

 

prepare an environmental impact statement or a finding of no significant impact. 
 

(2) Aid an agency’s compliance with the Act when no environmental impact 
statement is necessary. 

  
(3) Facilitate preparation of a statement when one is necessary. 

  
(b) Shall include brief discussions of the need for the proposal, of alternatives as 
required by section 102(2)(E), of the environmental impacts of the proposed action 
and alternatives, and a listing of agencies and persons consulted. 
  
SOURCE: 43 FR 56003, Nov. 29, 1978, unless otherwise noted. 
  
 
AUTHORITY: NEPA, the Environmental Quality Improvement Act of 1970, as 
amended (42 U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as amended (42 
U.S.C. 7609), and Executive Order 11514 (Mar. 5, 1970, as amended by Executive 
Order 11991, May 24, 1977). 
  
Current through July 24, 2014; 79 FR 43161. 

 
40 C.F.R. § 1508.11 

 
§ 1508.11 Environmental impact statement. 

 
Environmental impact statement means a detailed written statement as required by 
section 102(2)(C) of the Act. 
  
SOURCE: 43 FR 56003, Nov. 29, 1978, unless otherwise noted. 
  
AUTHORITY: NEPA, the Environmental Quality Improvement Act of 1970, as 
amended (42 U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as amended (42 
U.S.C. 7609), and Executive Order 11514 (Mar. 5, 1970, as amended by Executive 
Order 11991, May 24, 1977). 
  
Current through Sept. 18, 2014; 79 FR 56215. 

 
50 C.F.R. § 21.12 

 
§ 21.12 General exceptions to permit requirements. 

 
Effective: November 5, 2007 

The following persons or entities under the following conditions are exempt from 
the permit requirements: 
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(a) Employees of the Department of the Interior (DOI): DOI employees authorized 
to enforce the provisions of the Migratory Bird Treaty Act of July 3, 1918, as 
amended (40 Stat. 755; 16 U.S.C. 703–(711), may, without a permit, take or 
otherwise acquire, hold in custody, transport, and dispose of migratory birds or their 
parts, nests, or eggs as necessary in performing their official duties. 
  
(b) Employees of certain public and private institutions: 
  

(1) State game departments, municipal game farms or parks, and public 
museums, public zoological parks, accredited institutional members of the 
American Association of Zoological Parks and Aquariums (AAZPA) and public 
scientific or educational institutions may acquire by gift or purchase, possess, 
transport, and by gift or sale dispose of lawfully acquired migratory birds or 
their progeny, parts, nests, or eggs without a permit: Provided, That such birds 
may be acquired only from persons authorized by this paragraph or by a permit 
issued pursuant to this part to possess and dispose of such birds, or from Federal 
or State game authorities by the gift of seized, condemned, or sick or injured 
birds. Any such birds, acquired without a permit, and any progeny therefrom 
may be disposed of only to persons authorized by this paragraph to acquire such 
birds without a permit. Any person exercising a privilege granted by this 
paragraph must keep accurate records of such operations showing the species 
and number of birds acquired, possessed, and disposed of; the names and 
addresses of the persons from whom such birds were acquired or to whom such 
birds were donated or sold; and the dates of such transactions. Records shall be 
maintained or reproducible in English on a calendar year basis and shall be 
retained for a period of five (5) years following the end of the calendar year 
covered by the records. 

  
(2) Employees of Federal, State, and local wildlife and land management 
agencies; employees of Federal, State, and local public health agencies; and 
laboratories under contract to such agencies may in the course of official 
business collect, possess, transport, and dispose of sick or dead migratory birds 
or their parts for analysis to confirm the presence of infectious disease. Nothing 
in this paragraph authorizes the take of uninjured or healthy birds without prior 
authorization from the Service. Additionally, nothing in this paragraph 
authorizes the taking, collection, or possession of migratory birds when 
circumstances indicate reasonable probability that death, injury, or disability 
was caused by factors other than infectious disease and/or natural toxins. These 
factors may include, but are not limited to, oil or chemical contamination, 
electrocution, shooting, or pesticides. If the cause of death of a bird is 
determined to be other than natural causes or disease, Service law enforcement 
officials must be contacted without delay. 
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(c) Licensed veterinarians: Licensed veterinarians are not required to obtain a 
Federal migratory bird permit to temporarily possess, stabilize, or euthanize sick and 
injured migratory birds. However, a veterinarian without a migratory bird 
rehabilitation permit must transfer any such bird to a federally permitted migratory 
bird rehabilitator within 24 hours after the bird’s condition is stabilized, unless the 
bird is euthanized. If a veterinarian is unable to locate a permitted rehabilitator within 
that time, the veterinarian must contact his or her Regional Migratory Bird Permit 
Office for assistance in locating a permitted migratory bird rehabilitator and/or to 
obtain authorization to continue to hold the bird. In addition, veterinarians must: 
  

(1) Notify the local U.S. Fish and Wildlife Service Ecological Services Office 
immediately upon receiving a threatened or endangered migratory bird species. 
Contact information for Ecological Services offices can be located on the 
Internet at http://offices.fws.gov; 

  
(2) Euthanize migratory birds as required by § 21.31(e)(4)(iii) and § 
21.31(e)(4)(iv), and dispose of dead migratory birds in accordance with § 
21.31(e)(4)(vi); and 

  
 

(3) Keep records for 5 years of all migratory birds that die while in their care, 
including those they euthanize. The records must include: the species of bird, 
the type of injury, the date of acquisition, the date of death, and whether the bird 
was euthanized. 

  
(d) General public: Any person may remove a migratory bird from the interior of a 
building or structure under certain conditions. 
  

(1) You may humanely remove a trapped migratory bird from the interior of a 
residence or a commercial or government building without a Federal permit if 
the migratory bird: 

 
(i) Poses a health threat (for example, through damage to foodstuffs); 

  
(ii) Is attacking humans, or poses a threat to human safety because of its 
activities (such as opening and closing automatic doors); 

  
(iii) Poses a threat to commercial interests, such as through damage to products 
for sale; or 

  
(iv) May injure itself because it is trapped. 

  
(2) You must use a humane method to capture the bird or birds. You may not 
use adhesive traps to which birds may adhere (such as glue traps) or any other 
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method of capture likely to harm the bird. 
  

(3) Unless you have a permit that allows you to conduct abatement activities 
with a raptor, you may not release a raptor into a building to either frighten or 
capture another bird. 

  
(4) You must immediately release a captured bird to the wild in habitat suitable 
for the species, unless it is exhausted, ill, injured, or orphaned. 
 
(5) If a bird is exhausted or ill, or is injured or orphaned during the removal, the 
property owner is responsible for immediately transferring it to a federally 
permitted migratory bird rehabilitator. 

  
(6) You may not lethally take a migratory bird for these purposes. If your actions 
to remove the trapped migratory bird are likely to result in its lethal take, you 
must possess a Federal Migratory Bird Permit. However, if a bird you are trying 
to remove dies, you must dispose of the carcass immediately unless you have 
reason to believe that a museum or scientific institution might be able to use it. 
In that case, you should contact your nearest Fish and Wildlife Service office or 
your State wildlife agency about donating the carcass. 

  
(7) For birds of species on the Federal List of Threatened or Endangered 
Wildlife, provided at 50 CFR 17.11(h), you may need a Federal threatened or 
endangered species permit before removing the birds (see 50 CFR 17.21 and 50 
CFR 17.31). 

  
(8) You must have a permit from your Regional migratory bird permits office 
to remove a bald eagle or a golden eagle from a building (see 50 CFR Part 22). 

  
(9) Your action must comply with State and local regulations and ordinances. 
You may need a State, Tribal, or Territorial permit before you can legally 
remove the bird or birds. 

  
(10) If an active nest with eggs or nestlings is present, you must seek the 
assistance of a federally permitted migratory bird rehabilitator in removing the 
eggs or nestlings. The rehabilitator is then responsible for handling them 
properly. 

  
(11) If you need advice on dealing with a trapped bird, you should contact your 
closest Fish and Wildlife Service office or your State wildlife agency. 

  
Credits 
[50 FR 8638, March 4, 1985; 54 FR 38151, Sept. 14, 1989; 68 FR 61137, Oct. 27, 
2003; 72 FR 56928, Oct. 5, 2007] 
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SOURCE: 39 FR 1178, Jan. 4, 1974; 54 FR 38150, Sept. 14, 1989; 64 FR 71237, 
Dec. 20, 1999; 68 FR 58034, Oct. 8, 2003, 68 FR 61137, Oct. 27, 2003; 71 FR 
45986, Aug. 10, 2006; 73 FR 59465, Oct. 8, 2008; 78 FR 35152, June 12, 2013; 78 
FR 65864, Nov. 1, 2013, unless otherwise noted. 
  
AUTHORITY: Pub.L. 65–186, 40 Stat. 755 (1918) (16 U.S.C. 703–712), as 
amended. 
 
Current through Sept. 18, 2014; 79 FR 56215. 

 
50 C.F.R. § 21.27 

 
§ 21.27 Special purpose permits. 

 
Permits may be issued for special purpose activities related to migratory birds, their 
parts, nests, or eggs, which are otherwise outside the scope of the standard form 
permits of this part. A special purpose permit for migratory bird related activities not 
otherwise provided for in this part may be issued to an applicant who submits a 
written application containing the general information and certification required by 
part 13 and makes a sufficient showing of benefit to the migratory bird resource, 
important research reasons, reasons of human concern for individual birds, or other 
compelling justification. 
 
(a) Permit requirement. A special purpose permit is required before any person may 
lawfully take, salvage, otherwise acquire, transport, or possess migratory birds, their 
parts, nests, or eggs for any purpose not covered by the standard form permits of this 
part. In addition, a special purpose permit is required before any person may sell, 
purchase, or barter captive-bred, migratory game birds, other than waterfowl, that 
are marked in compliance with § 21.13(b) of this part. 
 
(b) Application procedures. Submit application for special purpose permits to the 
appropriate Regional Director (Attention: Migratory bird permit office). You can 
find addresses for the Regional Directors in 50 CFR 2.2. Each application must 
contain the general information and certification required in § 13.12(a) of this 
subchapter, and the following additional information: 
 

(1) A detailed statement describing the project or activity which requires 
issuance of a permit, purpose of such project or activity, and a delineation of 
the area in which it will be conducted. (Copies of supporting documents, 
research proposals, and any necessary State permits should accompany the 
application);  
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(2) Numbers and species of migratory birds involved where same can 
reasonably be determined in advance; and 

  
(3) Statement of disposition which will be made of migratory birds involved in 
the permit activity. 

  
(c) Additional permit conditions. In addition to the general conditions set forth in 
part 13 of this subchapter B, special purpose permits shall be subject to the following 
conditions: 
  

(1) Permittees shall maintain adequate records describing the conduct of the 
permitted activity, the numbers and species of migratory birds acquired and 
disposed of under the permit, and inventorying and identifying all migratory 
birds held on December 31 of each calendar year. Records shall be maintained 
at the address listed on the permit; shall be in, or reproducible in English; and 
shall be available for inspection by Service personnel during regular business 
hours. A permittee may be required by the conditions of the permit to file with 
the issuing office an annual report of operation. Annual reports, if required, shall 
be filed no later than January 31 of the calendar year following the year for 
which the report is required. Reports, if required, shall describe permitted 
activities, numbers and species of migratory birds acquired and disposed of, and 
shall inventory and describe all migratory birds possessed under the special 
purpose permit on December 31 of the reporting year. 

  
(2) Permittees shall make such other reports as may be requested by the issuing 
officer. 

 
(3) All live, captive-bred, migratory game birds possessed under authority of a 
valid special purpose permit shall be physically marked as defined in § 21.13(b) 
of this part. 

  
(4) No captive-bred migratory game bird may be sold or bartered unless marked 
in accordance with § 21.13(b) of this part. 

  
(5) No permittee may take, purchase, receive or otherwise acquire, sell, barter, 
transfer, or otherwise dispose of any captive-bred migratory game bird unless 
such permittee submits a Service form 3–186A (Migratory Bird 
Acquisition/Disposition Report), completed in accordance with the instructions 
on the form, to the issuing office within five (5) days of such transaction. 

  
(6) No permittee, who is authorized to sell or barter migratory game birds 
pursuant to a permit issued under this section, may sell or barter such birds to 
any person unless that person is authorized to purchase and possess such 
migratory game birds under a permit issued pursuant to this part and part 13, or 
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as permitted by regulations in this part. 
  
(d) Term of permit. A special purpose permit issued or renewed under this part 
expires on the date designated on the face of the permit unless amended or revoked, 
but the term of the permit shall not exceed three (3) years from the date of issuance 
or renewal. 
  
Credits 
[54 FR 38152, Sept. 14, 1989; 63 FR 52637, Oct. 1, 1998] 
  
SOURCE: 39 FR 1178, Jan. 4, 1974; 54 FR 38150, Sept. 14, 1989; 64 FR 71237, 
Dec. 20, 1999; 68 FR 58034, Oct. 8, 2003, 68 FR 61137, Oct. 27, 2003; 71 FR 
45986, Aug. 10, 2006; 73 FR 59465, Oct. 8, 2008; 78 FR 35152, June 12, 2013; 78 
FR 65864, Nov. 1, 2013, unless otherwise noted. 
  
AUTHORITY: Pub.L. 65–186, 40 Stat. 755 (1918) (16 U.S.C. 703–712), as 
amended. 
 Current through Sept. 18, 2014; 79 FR 56215. 

 
50 C.F.R. § 22.3 

 
§ 22.3 Definitions. 

 
Effective: November 10, 2009 

 
In addition to the definitions contained in part 10 of this subchapter, and unless the 
context otherwise requires, in this part 22: 
  
Advanced conservation practices means scientifically supportable measures that are 
approved by the Service and represent the best available techniques to reduce eagle 
disturbance and ongoing mortalities to a level where remaining take is unavoidable. 
 
Area nesting population means the number of pairs of golden eagles known to have 
a resting attempt during the preceding 12 months within a 10–mile radius of a golden 
eagle nest. 
  
Communal roost site means an area where eagles gather repeatedly in the course of 
a season and shelter overnight and sometimes during the day in the event of 
inclement weather. 
  
Cumulative effects means the incremental environmental impact or effect of the 
proposed action, together with impacts of past, present, and reasonably foreseeable 
future actions. 
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Disturb means to agitate or bother a bald or golden eagle to a degree that causes, or 
is likely to cause, based on the best scientific information available, (1) injury to an 
eagle, (2) a decrease in its productivity, by substantially interfering with normal 
breeding, feeding, or sheltering behavior, or (3) nest abandonment, by substantially 
interfering with normal breeding, feeding, or sheltering behavior. 
  
Eagle nest means any readily identifiable structure built, maintained, or used by bald 
eagles or golden eagles for the purpose of reproduction. 
  
Export for the purpose of this part does not include the transportation of any dead 
bald or golden eagles, or their parts, nests, or dead eggs out of the United States 
when accompanied with a valid transportation permit. 
  
Foraging area means an area where eagles regularly feed during one or more seasons. 
  
Import for the purpose of this part does not include the transportation of any dead 
bald or golden eagles, or their parts, nests, or dead eggs into the United States when 
accompanied with a valid transportation permit. 
  
Important eagle-use area means an eagle nest, foraging area, or communal roost site 
that eagles rely on for breeding, sheltering, or feeding, and the landscape features 
surrounding such nest, foraging area, or roost site that are essential for the continued 
viability of the site for breeding, feeding, or sheltering eagles. 
  
Inactive nest means a bald eagle or golden eagle nest that is not currently being used 
by eagles as determined by the continuing absence of any adult, egg, or dependent 
young at the nest for at least 10 consecutive days immediately prior to, and including, 
at present. An inactive nest may become active again and remains protected under 
the Eagle Act. 
  
Indirect effects means effects for which a proposed action is a cause, and which may 
occur later in time and/or be physically manifested beyond the initial impacts of the 
action, but are still reasonably likely to occur. 
  
Maximum degree achievable means the standard at which any take that occurs is 
unavoidable despite implementation of advanced conservation practices. 
  
Necessary to ensure public health and safety means required to maintain society’s 
well-being in matters of health and safety. 
  
Nesting attempt means any activity by golden eagles involving egg laying and 
incubation as determined by the presence of an egg attended by an adult, an adult in 
incubation posture, or other evidence indicating recent use of a golden eagle nest for 
incubation of eggs or rearing of young. 
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Person means an individual, corporation, partnership, trust, association, or any other 
private entity, or any officer, employee, agent, department, or instrumentality of any 
State or political subdivision of a State. 
  
Practicable means capable of being done after taking into consideration, relative to 
the magnitude of the impacts to eagles, the following three things: the cost of remedy 
compared to proponent resources; existing technology; and logistics in light of 
overall project purposes. 
  
Programmatic permit means a permit that authorizes programmatic take. A 
programmatic permit can cover other take in addition to programmatic take. 
  
Programmatic take means take that is recurring, is not caused solely by indirect 
effects, and that occurs over the long term or in a location or locations that cannot 
be specifically identified. 
  
Resource development or recovery includes, but is not limited to, mining, timbering, 
extracting oil, natural gas and geothermal energy, construction of roads, dams, 
reservoirs, power plants, power transmission lines, and pipelines, as well as facilities 
and access routes essential to these operations, and reclamation following any of 
these operations. 
  
Safety emergency means a situation that necessitates immediate action to alleviate a 
threat of bodily harm to humans or eagles. 
  
Take means pursue, shoot, shoot at, poison, wound, kill, capture, trap, collect, 
destroy, molest, or disturb. 
  
Territory means an area that contains, or historically contained, one or more nests 
within the home range of a mated pair of eagles. 
  
Transportation into or out of the United States for the purpose of this part means that 
the permitted item or items transported into or out of the United States do not change 
ownership at any time, they are not transferred from one person to another in the 
pursuit of gain or profit, and they are transported into or out of the United States for 
Indian religious purposes, or for scientific or exhibition purposes under the 
conditions and during the time period specified on a transportation permit for the 
items. 
  
 
 
Credits 
[48 FR 57300, Dec. 29, 1983; 64 FR 50472, Sept. 17, 1999; 72 FR 31139, June 5, 
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2007; 74 FR 46876, Sept. 11, 2009] 
  
SOURCE: 39 FR 1183, Jan. 4, 1974; 64 FR 50472, Sept. 17, 1999; 73 FR 29083, 
May 20, 2008, unless otherwise noted. 
  
AUTHORITY: 16 U.S.C. 668–668d; 16 U.S.C. 703–712; 16 U.S.C. 1531–1544. 
 
Current through Sept. 18, 2014; 79 FR 56215.  
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Secretarial Order 3285A1 
 

THE SECRETARY OF THE INTERIOR 
Washington 

 
ORDER NO.  3285, Amendment No. 1 (Amended material italicized) 
 
SIGNATURE DATE:  February 22, 2010 
 
 Subject:  Renewable Energy Development by the Department of the Interior  
 
Sec. 1  Purpose.  This Order establishes the development of renewable energy as 
a priority for the Department of the Interior and establishes a Departmental Task 
Force on Energy and Climate Change.  This Order also amends and clarifies 
Departmental roles and responsibilities to accomplish this goal. 
 
Sec. 2  Background.  The Nation faces significant challenges to meeting its 
current and future energy needs.  Meeting these challenges will require strategic 
planning and a thoughtful, balanced approach to domestic resource development 
that calls upon the coordinated development of renewable resources, as well as the 
development of traditional energy resources.  Many of our public lands possess 
substantial renewable resources that will help meet our Nation’s future energy 
needs while also providing significant benefits to our environment and the 
economy.  Increased production of renewable energy will create jobs, provide 
cleaner, more sustainable alternatives to traditional energy resources, and enhance 
the energy security of the United States by adding to the domestic energy supply.  
As the steward of more than one-fifth of our Nation’s lands, and neighbor to other 
land managers, the Department of the Interior has a significant role in coordinating 
and ensuring environmentally responsible renewable energy production and 
development of associated infrastructure needed to deliver renewable energy to the 
consumer.  
 
Sec. 3  Authority.  This Order is issued under the authority of Section 2 of 
Reorganization Plan No. 3 of 1950 (64 Stat. 1262), as amended, and pursuant to 
the provisions of Section 211 of the Energy Policy Act of 2005 (P.L. 109-58). 
 
Sec. 4  Policy.  Encouraging the production, development, and delivery of 
renewable energy is one of the Department’s highest priorities.  Agencies and 
bureaus within the Department will work collaboratively with each other, and with 
other Federal agencies, departments, states, local communities, and private 
landowners to encourage the timely and responsible development of renewable 
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energy and associated transmission while protecting and enhancing the Nation’s 
water, wildlife, and other natural resources.   
 
Sec. 5  Energy and Climate Change Task Force.  A Task Force on Energy and 
Climate Change is hereby established in the Department.  The Task Force reports 
to the Energy and Climate Change Council.  The Deputy Secretary and the 
Counselor to the Secretary shall serve as Co-Chairs.  At the discretion of the Co-
chairs, the Task Force may draw on separate bureau and Assistant Secretary 
representation, as appropriate, to concentrate on the renewable energy agenda.  
The Task Force on Energy and Climate Change shall: 
 
 a. develop a strategy that is designed to increase the development and 
transmission of renewable energy from appropriate areas on public lands and the 
Outer Continental Shelf, including the following:  
  (1) quantifying potential contributions of solar, wind, geothermal, 
incremental or small hydroelectric power on existing structures, and biomass 
energy;  
 
 (2) identifying and prioritizing the specific locations in the United States 
best suited for large-scale production of solar, wind, geothermal, incremental or 
small hydroelectric power on existing structures, and biomass energy (e.g., 
renewable energy zones); 
 
 (3) identifying, in cooperation with other agencies of the United States 
and appropriate state agencies, the electric transmission infrastructure and 
transmission corridors needed to deliver these renewable resources to major 
population centers; 
 
  (4) prioritizing the permitting and appropriate environmental review of 
transmission rights-of-way applications that are necessary to deliver renewable 
energy generation to consumers;  
 
  (5) establishing clear roles and processes for each bureau/office;  
 
  (6) tracking bureau/office progress and working to identify and resolve 
obstacles to renewable energy permitting, siting, development, and production; 
 
  (7) identifying additional policies and/or revisions to existing policies or 
practices that are needed, including possible revisions to the Geothermal, Wind, 
and West-Wide Corridors Programmatic Environmental Impact Statements and 
their respective Records of Decisions; and  
 
  (8) working with individual states, tribes, local governments, and other 
interested stakeholders, including renewable generators and transmission and 
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distribution utilities, to identify appropriate areas for generation and necessary 
transmission; 
 
 b. develop best management practices for renewable energy and 
transmission projects on the public lands to ensure the most environmentally 
responsible development and delivery of renewable energy; 
 
 c. establish clear policy direction for authorizing the development of 
solar energy on public lands; and 
 
 d. recommend such other actions as may be necessary to fulfill the goals 
of this Order. 
 
 
Sec. 6  Responsibilities. 
 a. Program Assistant Secretaries.  Program Assistant Secretaries 
overseeing bureaus responsible for, or that provide assistance with, the planning, 
siting, or permitting of renewable energy generation and transmission facilities on 
the public lands and on the Outer Continental Shelf, are responsible for:   
 
  (1) establishing and participating in management structures that facilitate 
cooperation, reporting, and accountability across agencies, including the Task 
Force on Energy and Climate Change;   
 
  (2) establishing joint, single-point-of contact offices that consolidate 
expertise to ensure a coordinated, efficient, and expeditious permitting process 
while ensuring appropriate siting and compliance with the National Environmental 
Policy Act, the Endangered Species Act, and all other applicable laws; and 
 
  (3) working collaboratively with other departments, state, and local 
authorities to coordinate and harmonize non-Federal permitting processes. 
 
 b. Assistant Secretary – Policy, Management and Budget.  The 
Assistant Secretary – Policy, Management and Budget is a member of the Task 
Force and shall: 
 
  (1)  ensure that investments associated with Interior managed facilities 
meet Federal standards for energy efficiency and greening applications; and 

 
 (2) coordinate with the Energy and Climate Change Task Force, as 
appropriate. 

 
 c. Bureau Heads.  Each bureau head is responsible for designating a 
representative to the Task Force on Energy and Climate Change.   
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Sec. 7  Implementation.  The Deputy Secretary is responsible for ensuring 
implementation of this Order.  This responsibility may be delegated as 
appropriate.  
 
Sec. 8  Effective Date.  This Order is effective immediately and will remain in 
effect until its provisions are converted to the Departmental Manual or until it is 
amended, superseded, or revoked, whichever comes first.   
              
        /s/ Ken Salazar 
        Secretary of the Interior 
SO#3285A1 2/22/10 
 

 
California Public Resources Code § 25741 

§ 25741. Definitions 

Effective: December 10, 2011 to December 31, 2012 

As used in this chapter, the following terms have the following meaning: 

(a) “Renewable electrical generation facility’ ‘ means a facility that meets all of the 

following criteria: 

(1) The facility uses biomass, solar thermal, photovoltaic, wind, geothermal, fuel 

cells using renewable fuels, small hydroelectric generation of 30 megawatts or less, 

digester gas, municipal solid waste conversion, landfill gas, ocean wave, ocean 

thermal, or tidal current, and any additions or enhancements to the facility using that 

technology. 

(2) The facility satisfies one of the following requirements: 

(A) The facility is located in the state or near the border of the state with the first 

point of connection to the transmission network of a balancing authority area 

primarily located within the state. For purposes of this subparagraph, “balancing 

authority area” has the same meaning as defined in Section 399.12 of the Public 

Utilities Code. 

(B) The facility has its first point of interconnection to the transmission network 

outside the state, within the Western Electrcity Coordinating Council (WECC) 

service area, and satisfies all of the following requirements: 
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(i) It commences initial commercial operation after January 1, 2005. 

(ii) It will not cause or contribute to any violation of a California environmental 

quality standard or requirement. 

(iii) It participates in the accounting system to verify compliance with the renewables 

portfolio standard once established by the commission pursuant to subdivision (b) 

of Section 399.25 of the Public Utilities Code. 

  

 

(C) The facility meets the requirements of clauses (ii) and (iii) in subparagraph (B), 

but does not meet the requirements of clause (i) of subparagraph (B) because it 

commenced initial operation prior to January 1, 2005, if the facility satisfies either 

of the following requirements: 

(i) The electricity is from incremental generation resulting from expansion or 

repowering of the facility. 

(ii) Electricity generated by the facility was procured by a retail seller or local 

publicly owned electric utility as of January 1, 2010. 

(3) If the facility is outside the United States, it is developed and operated in a 

manner that is as protective of the environment as a similar facility located in the 

state.  

(b) “Municipal solid waste conversion,’ ‘ as used in subdivision (a), means a 

technology that uses a noncombustion thermal process to convert solid waste to a 

clean-burning fuel for the purpose of generating electricity, and that meets all of the 

following criteria: 

(1) The technology does not use air or oxygen in the conversion process, except 

ambient air to maintain temperature control. 

  

(2) The technology produces no discharges of air contaminants or emissions, 

including greenhouse gases as defined in Section 38505 of the Health and Safety 

Code. 

(3) The technology produces no discharges to surface or groundwaters of the state. 
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(4) The technology produces no hazardous wastes. 

 

(5) To the maximum extent feasible, the technology removes all recyclable materials 

and marketable green waste compostable materials from the solid waste stream prior 

to the conversion process and the owner or operator of the facility certifies that those 

materials will be recycled or composted. 

  

(6) The facility at which the technology is used is in compliance with all applicable 

laws, regulations, and ordinances. 

  

(7) The technology meets any other conditions established by the commission. 

  

(8) The facility certifies that any local agency sending solid waste to the facility 

diverted at least 30 percent of all solid waste it collects through solid waste reduction, 

recycling, and composting. For purposes of this paragraph, “local agency” means 

any city, county, or special district, or subdivision thereof, which is authorized to 

provide solid waste handling services. 

 (c) “Renewable energy public goods charge” means that portion of the 

nonbypassable system benefits charge required to be collected to fund renewable 

energy pursuant to the Reliable Electric Service Investments Act (Article 15 

(commencing with Section 399) of Chapter 2.3 of Part 1 of Division 1 of the Public 

Utilities Code). 

(d) “Report” means the report entitled “Investing in Renewable Electricity 

Generation in California” (June 2001, Publication Number P500-00-022) submitted 

to the Governor and the Legislature by the commission. 

  

(e) “Retail seller” means a “retail seller” as defined in Section 399.12 of the Public 

Utilities Code.  

 

Credits 

(Added by Stats.2003, c. 666 (S.B.183), § 2. Amended by Stats.2006, c. 464 

(S.B.107), § 3; Stats.2008, c. 558 (A.B.3048), § 4; Stats.2011-2012, 1st Ex.Sess., c. 

1 (S.B.2), § 6, eff. Dec. 10, 2011.) 
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Senate Bill No. 107 
 

STATS. 2006, CHAPTER 464 
 
An act to amend Sections 25620.1, 25740, 25741, 25742, 25743, 25746, and 25751 
of, to add Sections 25470.5 and 25744.5 to, and to repeal Sections 25745 and 
25749 of, the Public Resources Code, and to amend Sections 387, 399.11, 399.12, 
399.13, 399.14, and 399.15 of, to add Article 9 (commencing with Section 635) to 
Chapter 3 of Part 1 of Division 1 of, to add and repeal Section 2854 of, and to 
repeal and add Section 399.16 of, the Public Utilities Code, relating to energy. 
 
Approved by Governor  September 26, 2006. Filed with Secretary of State  
September 26, 2006. 
 
LEGISLATIVE COUNSEL'S DIGEST 
 
SB 107, Simitian. Renewable energy: Public Interest Energy Research, 
Demonstration, and Development Program. 

(1) Existing law expresses the intent of the Legislature, in establishing the 
Renewable Energy Resources Program, to increase the amount of renewable 
electricity generated per year, so that it equals at least 17% of the total electricity 
generated for consumption in California per year by 2006. 

This bill would revise and recast that intent language so that the amount of 
electricity generated per year from eligible renewable energy resources is increased 
to an amount that equals at least 20% of the total electricity sold to retail customers 
in California per year by December 31, 2010. The bill would make conforming 
changes related to this provision. 

(2) The Public Utilities Act imposes various duties and responsibilities on the 
California Public Utilities Commission (CPUC) with respect to the purchase of 
electricity and requires the CPUC to review and adopt a procurement plan and a 
renewable energy procurement plan for each electrical corporation pursuant to the 
California Renewables Portfolio Standard Program. The program requires that a 
retail seller of electricity, including electrical corporations, community choice 
aggregators, and electric service providers, but not including local publicly owned 
electric utilities, purchase a specified minimum percentage of electricity generated 
by eligible renewable energy resources, as defined, in any given year as a specified 
percentage of total kilowatthours sold to retail end-use customers each calendar 
year (renewables portfolio standard). The renewables portfolio standard requires 
each electrical corporation to increase its total procurement of eligible renewable 
energy resources by at least an additional 1% of retail sales per year so that 20% of 
its retail sales are procured from eligible renewable energy resources no later than 
December 31, 2017. 
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This bill would instead require that each retail seller, as defined, increase its total 
procurement of eligible renewable energy resources by at least an additional 1% of 
retail sales per year so that 20% of its retail sales are procured from eligible 
renewable energy resources no later than December 31, 2010. 

(3) Existing law requires the State Energy Resources Conservation and 
Development Commission (Energy Commission) to certify eligible renewable 
energy resources, to design and implement an accounting system to verify 
compliance with the renewables portfolio standard by retail sellers, and to allocate 
and award supplemental energy payments to cover above-market costs of 
renewable energy. 

This bill would require the Energy Commission, if it provides funding for a 
regional accounting system to verify compliance with the renewables portfolio 
standard by retail sellers, to recover all costs from user fees. The bill would require 
the Energy Commission to develop tracking, accounting, verification, and 
enforcement mechanisms for renewable energy credits, as defined. The bill would 
specify that facilities located out of state shall not be eligible for supplemental 
energy payments unless certain requirements are met, and would limit awards to 
those facilities to 10% of funds available. The bill would require that deliveries of 
electricity from an eligible renewable energy resource under any electricity 
purchase agreement with a retail seller executed before January 1, 2002, be tracked 
and included in the baseline quantity of eligible renewable energy resources of the 
purchasing retail seller. The bill would require that electricity generated pursuant 
to a prescribed federal act and pursuant to a purchase contract executed on or after 
January 1, 2002, count towards the renewables portfolio standard requirements of 
the retail seller. The bill would provide for the tracking of deliveries under these 
purchase contracts through a prescribed accounting system. The bill would make 
other technical and conforming changes. 

Existing law provides that if supplemental energy payments from the Energy 
Commission, in combination with the market prices approved by the CPUC, are 
insufficient to cover any above‑market costs of eligible renewable energy 
resources, the CPUC is required to allow a retail seller to limit its annual 
procurement obligation to the quantity of eligible renewable energy resources that 
can be procured with available supplemental energy payments. 

This bill would require the CPUC to adopt flexible rules allowing a retail seller to 
limit its annual procurement obligation to the quantity of eligible renewable energy 
resources that can be delivered by existing transmission if the CPUC finds that the 
retail seller has undertaken all reasonable efforts to utilize flexible delivery points, 
ensure the availability of any needed transmission capacity, and, if an electric 
corporation, to construct needed transmission facilities. 
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(4) The Public Utilities Act permits the Energy Commission to consider an electric 
generating facility that is located outside the state to be an eligible renewable 
energy resource if it meets specific criteria. 

This bill would delete that provision within the act and would amend the definition 
of an “in-state renewable electricity generation facility” within related provisions 
prescribing duties of the Energy Commission to encompass certain facilities 
located outside the state. 

(5) Under existing law, the governing board of a local publicly owned electric 
utility is responsible for implementing and enforcing a renewables portfolio 
standard that recognizes the intent of the Legislature to encourage renewable 
energy resources, while taking into consideration the effect of the standard on 
rates, reliability, and financial resources and the goal of environmental 
improvement. Existing law requires the governing board of a local publicly owned 
electric utility to annually report certain information relative to renewable energy 
resources to its customers. 

This bill would additionally require that the governing board of a local publicly 
owned electric utility annually report the utility’s status in implementing a 
renewables portfolio standard and progress toward attaining the standard to its 
customers and to report to the Energy Commission the information that the 
governing board is required to annually report to their customers. These additional 
reporting requirements would thereby impose a state-mandated local program. 

(6) Under the Public Utilities Act, the CPUC requires electrical corporations to 
identify a separate rate component to fund programs that enhance system reliability 
and provide in-state benefits. This rate component is a nonbypassable element of 
local distribution and collected on the basis of usage. The funds are collected to 
support cost-effective energy efficiency and conservation activities, public interest 
research and development not adequately provided by competitive and regulated 
markets, and renewable energy resources (renewable energy public goods charge). 
Existing law requires the Energy Commission to transfer funds collected from the 
renewable energy public goods charge into the Renewable Resource Trust Fund 
and establishes certain accounts in the fund to carry out certain renewable energy 
purposes. 

This bill would require the Energy Commission, in carrying out the renewable 
energy resources program, to optimize public investment and ensure that the most 
cost-effective and efficient investments in renewable energy resources are 
vigorously pursued with a long-term goal of achieving a fully competitive and self-
sustaining supply of electricity generated from renewable sources. The bill would 
state that a near term objective of the program is to increase the quantity of 
electricity generated by in-state renewable electricity generation facilities, while 
protecting system reliability, fostering resource diversity, and obtaining the 
greatest environmental benefits for California residents with an additional 
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objective to identify and support emerging renewable energy technologies that 
have the greatest near-term commercial promise and that merit targeted assistance. 
The bill would make legislative recommendations for allocations among specified 
renewable energy resources. 

(7) Under existing law, 51.5% of the money collected as part of the renewable 
energy public goods charge is required to be used for programs designed to foster 
the development of new in-state renewable electricity generation facilities, and to 
secure for the state the environmental, economic, and reliability benefits that 
operation of those facilities will provide. Existing law also provides that any of 
those funds used for new in-state renewable electricity generation facilities are 
required to be expended in accordance with a specified report of the Energy 
Commission to the Legislature, subject to certain requirements, including the 
awarding of supplemental energy payments. 

This bill would require that these funds be awarded only to a project that is 
selected by an electrical corporation pursuant to a competitive solicitation 
procedure found by the CPUC to comply with the California Renewables Portfolio 
Standard Program and that the project participant has entered into an electricity 
purchase agreement resulting from that solicitation that is approved by the CPUC. 
The bill would authorize certain projects supplying electricity to retail sellers, as 
defined, to the extent the retail seller is servicing load that is within the distribution 
area of an electrical corporation and subject to the renewable energy public goods 
charge, to receive supplemental energy payments under certain circumstances. The 
bill would prohibit the Energy Commission from awarding supplemental energy 
payments for the sale or purchase of renewable energy credits or to service load 
that is not subject to the renewable energy public goods charge. The bill would 
incorporate the modified definition of an “in-state renewable electricity generation 
facility.” 

(8) Existing law requires that 20% of the funds collected as part of the renewable 
energy public goods charge be used for a program designed to improve the 
competitiveness of existing in-state renewable electricity generation facilities and 
to secure for the state specified benefits. 

This bill would reduce that amount to 10% of the funds collected and specify 
conditions under which certain facilities would be eligible for funding. 

(9) Existing law requires that 171/2% of the funds collected as part of the 
renewable energy public goods charge be deposited into the Emerging Renewables 
Resources Account, and be used for a multiyear, consumer-based program to foster 
the development of emerging renewable technologies in distributed generation 
applications. 

Existing law requires the Energy Commission, by January 1, 2008, and in 
consultation with the CPUC, local publicly owned electric utilities, and interested 
members of the public, to establish and thereafter revise eligibility criteria for solar 
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energy systems, as defined, and to establish conditions for ratepayer funded 
incentives that are applicable to the California Solar Initiative, as defined. 

This bill would require that the Energy Commission, in allocating and using 
moneys in the Emerging Renewables Resources Account and the Renewable 
Resource Trust Fund to fund photovoltaic and solar thermal electric technologies, 
to utilize the eligibility criteria and conditions for solar energy systems that are 
applicable to the California Solar Initiative. 

(10) Existing law establishes the Customer-Credit Renewable Resource Purchases 
Account in the Renewable Resource Trust Fund, requires that 10% of the money 
collected under the renewable energy public goods charge be deposited into the 
account and be used for credits to customers that entered into a direct transaction 
on or before September 20, 2001, for purchases of electricity produced by 
registered in-state renewable electricity generating facilities. 

This bill would delete these provisions. 

(11) Existing law requires the use of standard terms and conditions by all electrical 
corporations in contracting for eligible renewable energy resources. 

This bill would require that those terms and conditions include the requirement 
that, no later than 6 months after the CPUC’s approval of an electricity purchase 
agreement, the following information about the agreement be disclosed by the 
CPUC: party names, resource type, project location, and project capacity. 

(12) This bill would require an electrical corporation or local publicly owned 
electric utility to adopt certain strategies in a long-term plan or a procurement plan, 
as applicable, to achieve efficiency in the use of fossil fuels and to address carbon 
emissions, as specified. 

(13) This bill would delete certain obsolete and duplicative provisions and make 
technical and conforming changes. 

(14) This bill would require the CPUC, in consultation with the Energy 
Commission, to review the impact of allowing supplemental energy payments to 
be applied toward contracts for the procurement of eligible renewable energy 
resources that are of a duration of less than 10 years, and, by June 30, 2007, to 
report to the Legislature with the results of the review, including certain matters. 
The bill would require the PUC to report to the Legislature, on or before January 1, 
2008, on the feasibility, desirability, and design of performance-based incentives 
for solar energy systems of less than 30 kilowatts. 

(15) Existing law establishes the Public Interest Research, Development, and 
Demonstration Fund in the State Treasury, and provides that the money collected 
by the public goods charge to support public interest research and development not 
adequately provided by competitive and regulated markets, be deposited in the 
fund for use by the Energy Commission to develop, implement, and administer the 
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Public Interest Research, Development, and Demonstration Program to develop 
technologies which will improve environmental quality, enhance electrical system 
reliability, increase efficiency of energy-using technologies, lower electrical 
system costs, or provide other tangible benefits. The Energy Commission is 
required to adopt a portfolio approach for the program that accomplishes specified 
objectives. 

This bill would state that the general goal of the program is to develop, and help 
bring to market, energy technologies that provide increased environmental 
benefits, greater system reliability, and lower system costs, and that provide 
tangible benefits to electrical utility customers through specified investments. The 
bill would require that the portfolio approach used by the Energy Commission 
additionally ensure an open project selection process, encourage the awarding of 
research funding for a diverse type of research as well as a diverse award recipient 
base, equally considers research proposals from the public and private sectors, and 
be coordinated with other related research programs. 

(16) Existing law makes a violation of the Public Utilities Act or a violation of an 
order of the CPUC a crime. 

Certain of the provisions of this bill are a part of the act and an order of the CPUC 
would be required to implement these provisions. Because a violation of the 
provisions of the bill that are part of the act or of any CPUC order implementing 
these provisions would be a crime, this bill would impose a state-mandated local 
program by creating new crimes. 

(17) The California Constitution requires the state to reimburse local agencies and 
school districts for certain costs mandated by the state. Statutory provisions 
establish procedures for making that reimbursement. 

This bill would provide that with regard to certain mandates no reimbursement is 
required by this act for a specified reason. 

With regard to any other mandates, this bill would provide that, if the Commission 
on State Mandates determines that the bill contains costs so mandated by the state, 
reimbursement for those costs shall be made pursuant to the statutory provisions 
noted above. 

Digest Key 

Vote: MAJORITY   Appropriation: NO   Fiscal Committee: YES   Local 
Program: YES   

Bill Text 

The people of the State of California do enact as follows: 
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SECTION 1. 

 Section 25620.1 of the Public Resources Code is amended to read: 

 

25620.1. 

 (a) The commission shall develop, implement, and administer the Public Interest 
Research, Development, and Demonstration Program that is hereby created. The 
program shall include a full range of research, development, and demonstration 
activities that, as determined by the commission, are not adequately provided for 
by competitive and regulated markets. The commission shall administer the 
program consistent with the policies of this chapter. 

(b) The general goal of the program is to develop, and help bring to market, energy 
technologies that provide increased environmental benefits, greater system 
reliability, and lower system costs, and that provide tangible benefits to electrical 
utility customers through investments in the following: 

(1) Advanced electricity and natural gas transportation technologies that reduce air 
pollution and emissions of greenhouse gases beyond applicable standards, and that 
benefit electricity and natural gas ratepayers. 

(2) Increased energy efficiency in buildings, appliances, lighting, and other 
applications beyond applicable standards, and that benefit electrical utility 
customers. 

(3) Advanced electricity generation technologies that exceed applicable standards 
to increase reductions in emissions of greenhouse gases from electricity generation, 
and that benefit electric utility customers. 

(4) Advanced electricity technologies that reduce or eliminate consumption of 
water or other finite resources, increase use of renewable energy resources, or 
improve transmission or distribution of electricity generated from renewable 
energy resources. 

(c) To achieve the goals established in subdivision (b), the commission shall adopt 
a portfolio approach for the program that does all of the following: 

(1) Effectively balances the risks, benefits, and time horizons for various activities 
and investments that will provide tangible energy or environmental benefits for 
California electricity customers. 

(2) Emphasizes innovative energy supply and end-use technologies, focusing on 
their reliability, affordability, and environmental attributes. 

(3) Includes projects that have the potential to enhance transmission and 
distribution capabilities. 
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(4) Includes projects that have the potential to enhance the reliability, peaking 
power, and storage capabilities of renewable energy. 

(5) Demonstrates a balance of benefits to all sectors that contribute to the funding 
under Section 399.8 of the Public Utilities Code. 

(6) Addresses key technical and scientific barriers. 

(7) Demonstrates a balance between short-term, mid-term, and long-term potential. 

(8) Ensures that prior, current, and future research not be unnecessarily duplicated. 

(9) Provides for the future market utilization of projects funded through the 
program. 

(10) Ensures an open project selection process and encourages the awarding of 
research funding for a diverse type of research as well as a diverse award recipient 
base and equally considers research proposals from the public and private sectors. 

(11) Coordinates with other related research programs. 

(d) The term “award,” as used in this chapter, may include, but is not limited to, 
contracts, grants, interagency agreements, loans, and other financial agreements 
designed to fund public interest research, demonstration, and development projects 
or programs. 

 

SEC. 2. 

 Section 25740 of the Public Resources Code is amended to read: 

 

25740. 

 It is the intent of the Legislature in establishing this program, to increase the 
amount of electricity generated from eligible renewable energy resources per year, 
so that it equals at least 20 percent of total retail sales of electricity in California 
per year by December 31, 2010. 

 

SEC. 3. 

 Section 25741 of the Public Resources Code is amended to read: 

 

25741. 

 As used in this chapter, the following terms have the following meaning: 
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(a) “Delivered” and “delivery” mean the electricity output of an in‑state renewable 
electricity generation facility that is used to serve end‑use retail customers located 
within the state. Subject to verification by the accounting system established by the 
commission pursuant to subdivision (b) of Section 399.13 of the Public Utilities 
Code, electricity shall be deemed delivered if it is either generated at a location 
within the state, or is scheduled for consumption by California end-use retail 
customers. Subject to criteria adopted by the commission, electricity generated by 
an eligible renewable energy resource may be considered “delivered” regardless of 
whether the electricity is generated at a different time from consumption by a 
California end-use customer. 

(b) “In-state renewable electricity generation facility” means a facility that meets 
all of the following criteria: 

(1) The facility uses biomass, solar thermal, photovoltaic, wind, geothermal, fuel 
cells using renewable fuels, small hydroelectric generation of 30 megawatts or less, 
digester gas, municipal solid waste conversion, landfill gas, ocean wave, ocean 
thermal, or tidal current, and any additions or enhancements to the facility using 
that technology. 

(2) The facility satisfies one of the following requirements: 

(A) The facility is located in the state or near the border of the state with the first 
point of connection to the transmission network within this state and electricity 
produced by the facility is delivered to an in‑state location. 

(B) The facility has its first point of interconnection to the transmission network 
outside the state and satisfies all of the following requirements: 

(i) It is connected to the transmission network within the Western Electricity 
Coordinating Council (WECC) service territory. 

(ii) It commences initial commercial operation after January 1, 2005. 

(iii) Electricity produced by the facility is delivered to an in‑state location. 

(iv) It will not cause or contribute to any violation of a California environmental 
quality standard or requirement. 

(v) If the facility is outside of the United States, it is developed and operated in a 
manner that is as protective of the environment as a similar facility located in the 
state. 

(vi) It participates in the accounting system to verify compliance with the 
renewables portfolio standard by retail sellers, once established by the Energy 
Commission pursuant to subdivision (b) of Section 399.13 of the Public Utilities 
Code. 

  Case: 14-55666, 10/01/2014, ID: 9262371, DktEntry: 12-1, Page 131 of 156



 

 

ADDENDUM 86 

 

(C) The facility meets the requirements of clauses (i), (iii), (iv), (v), and (vi) in 
subparagraph (B), but does not meet the requirements of clause (ii) because it 
commences initial operation prior to January 1, 2005, if the facility satisfies either 
of the following requirements: 

(i) The electricity is from incremental generation resulting from expansion or 
repowering of the facility. 

(ii) The facility has been part of the existing baseline of eligible renewable energy 
resources of a retail seller established pursuant to paragraph (2) of subdivision (b) 
of Section 399.15 of the Public Utilities Code. 

(3) For the purposes of this subdivision, “solid waste conversion” means a 
technology that uses a noncombustion thermal process to convert solid waste to a 
clean-burning fuel for the purpose of generating electricity, and that meets all of 
the following criteria: 

(A) The technology does not use air or oxygen in the conversion process, except 
ambient air to maintain temperature control. 

(B) The technology produces no discharges of air contaminants or emissions, 
including greenhouse gases as defined in Section 42801.1 of the Health and Safety 
Code. 

(C) The technology produces no discharges to surface or groundwaters of the state. 

(D) The technology produces no hazardous wastes. 

(E) To the maximum extent feasible, the technology removes all recyclable 
materials and marketable green waste compostable materials from the solid waste 
stream prior to the conversion process and the owner or operator of the facility 
certifies that those materials will be recycled or composted. 

(F) The facility at which the technology is used is in compliance with all applicable 
laws, regulations, and ordinances. 

(G) The technology meets any other conditions established by the commission. 

(H) The facility certifies that any local agency sending solid waste to the facility 
diverted at least 30 percent of all solid waste it collects through solid waste 
reduction, recycling, and composting. For purposes of this paragraph, “local 
agency” means any city, county, or special district, or subdivision thereof, which is 
authorized to provide solid waste handling services. 

(c) “Procurement entity” means any person or corporation that enters into an 
agreement with a retail seller to procure eligible renewable energy resources 
pursuant to subdivision (f) of Section 399.14 of the Public Utilities Code. 

(d) “Renewable energy public goods charge” means that portion of the 
nonbypassable system benefits charge authorized to be collected and to be 
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transferred to the Renewable Resource Trust Fund pursuant to the Reliable Electric 
Service Investments Act (Article 15 (commencing with Section 399) of Chapter 
2.3 of Part 1 of Division 1 of the Public Utilities Code). 

(e) “Report” means the report entitled “Investing in Renewable Electricity 
Generation in California” (June 2001, Publication Number P500-00-022) 
submitted to the Governor and the Legislature by the commission. 

(f) “Retail seller” means a “retail seller” as defined in Section 399.12 of the Public 
Utilities Code. 

 

SEC. 4. 

 Section 25740.5 is added to the Public Resources Code, to read: 

 

25740.5. 

 (a) The commission shall optimize public investment and ensure that the most 
cost-effective and efficient investments in renewable energy resources are 
vigorously pursued. 

(b) The commission’s long-term goal shall be a fully competitive and self-
sustaining supply of electricity generated from renewable sources. 

(c) The program objective shall be to increase, in the near term, the quantity of 
California’s electricity generated by in-state renewable electricity generation 
facilities, while protecting system reliability, fostering resource diversity, and 
obtaining the greatest environmental benefits for California residents. 

(d) An additional objective of the program shall be to identify and support 
emerging renewable technologies in distributed generation applications that have 
the greatest near-term commercial promise and that merit targeted assistance. 

(e) The Legislature recommends allocations among all of the following: 

(1) (A) Except as provided in subparagraph (B), production incentives for new in-
state renewable electricity generation facilities, including repowered or refurbished 
facilities. 

(B) Allocations shall not be made for electricity that is generated by an in-state 
renewable electricity generation facility that remains under an electricity purchase 
contract with an electrical corporation originally entered into prior to September 
24, 1996, whether amended or restated thereafter. 

(C) Notwithstanding subparagraph (B), production incentives may be allowed in 
any month for incremental new electricity generated by an in-state renewable 
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electricity generation facility that is repowered or refurbished, where the electricity 
is delivered under an electricity purchase contract with an electrical corporation 
originally entered into prior to September 24, 1996, whether amended or restated 
thereafter, if all of the following occur: 

(i) The facility’s electricity purchase contract provides that all electricity delivered 
and sold under the contract is paid at a price that does not exceed the Public 
Utilities Commission approved short-run avoided cost of energy. 

(ii) Either of the following is true: 

(I) The electricity purchase contract is amended to provide that the kilowatthours 
used to determine the capacity payment in any time-of-delivery period in any 
month under the contract shall be equal to the actual kilowatthour production, but 
no greater than the five-year average of the kilowatthours delivered for the 
corresponding time-of-delivery period and month, in the years 1994 to 1998, 
inclusive. 

(II) The facility’s installed capacity as of December 31, 1998, is less than 75 
percent of the nameplate capacity as stated in the electricity purchase contract, the 
electricity purchase contract is amended to provide that the kilowatthours used to 
determine the capacity payment in any time-of-delivery period in any month under 
the contract shall be equal to the actual kilowatthour production, but no greater 
than the product of the five-year average of the kilowatthours delivered for the 
corresponding time-of-delivery period and month, in the years 1994 to 1998, 
inclusive, and the ratio of installed capacity as of December 31 of the previous 
year, but not to exceed contract nameplate capacity, to the installed capacity as of 
December 31, 1998. 

(iii) The production incentive is payable only with respect to the kilowatthours 
delivered in a particular month that exceeds the corresponding five-year average 
calculated pursuant to clause (ii). 

(2) Rebates, buydowns, or equivalent incentives for emerging renewable 
technologies. 

(3) Customer education. 

(4) Incentives for reducing fuel costs, that are confirmed to the satisfaction of the 
commission, at solid fuel biomass energy facilities in order to provide 
demonstrable environmental and public benefits, including improved air quality. 

(5) Solar thermal generating resources that enhance the environmental value or 
reliability of the electrical system and that require financial assistance to remain 
economically viable, as determined by the commission. The commission may 
require financial disclosure from applicants for purposes of this paragraph. 
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(6) Specified fuel cell technologies, if the commission makes all of the following 
findings: 

(A) The specified technologies have similar or better air pollutant characteristics 
than renewable technologies in the report made pursuant to Section 25748. 

(B) The specified technologies require financial assistance to become 
commercially viable by reference to wholesale generation prices. 

(C) The specified technologies could contribute significantly to the infrastructure 
development or other innovation required to meet the long-term objective of a self-
sustaining, competitive supply of electricity generated from renewable sources. 

(7) Existing wind-generating resources, if the commission finds that the existing 
wind-generating resources are a cost-effective source of reliable energy and 
environmental benefits compared with other in-state renewable electricity 
generation facilities, and that the existing wind-generating resources require 
financial assistance to remain economically viable. The commission may require 
financial disclosure from applicants for the purposes of this paragraph. 

(f) Notwithstanding any other provision of law, moneys collected for renewable 
energy pursuant to Article 15 (commencing with Section 399) of Chapter 2.3 of 
Part 1 of Division 1 of the Public Utilities Code shall be transferred to the 
Renewable Resource Trust Fund. Moneys collected between January 1, 2007, and 
January 1, 2012, shall be used for the purposes specified in this chapter. 

 

SEC. 5. 

 Section 25742 of the Public Resources Code is amended to read: 

 

25742. 

 (a) Ten percent of the funds collected pursuant to the renewable energy public 
goods charge shall be used for programs that are designed to achieve fully 
competitive and self-sustaining existing in-state renewable electricity generation 
facilities, and to secure for the state the environmental, economic, and reliability 
benefits that continued operation of those facilities will provide during the 2007–
2011 investment cycle. Eligibility for incentives under this section shall be limited 
to those technologies found eligible for funds by the commission pursuant to 
paragraphs (4), (5), and (7) of subdivision (e) of Section 25740.5. 

(b) Any funds used to support in-state renewable electricity generation facilities 
pursuant to this section shall be expended in accordance with the provisions of this 
chapter, including the following conditions: 
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(1) The commission shall establish a production incentive, which shall not exceed 
payment caps established by the commission, representing the difference between 
target prices and the price paid for electricity, if sufficient funds are available. If 
there are insufficient funds in any payment period to pay either the difference 
between the target and price paid for electricity or the payment caps, production 
incentives shall be based on the amount determined by dividing available funds by 
eligible generation. 

(2) The commission may establish a time-differentiated incentive structure that 
encourages plants to run the maximum feasible amount of time and that provides a 
higher incentive when the plants are receiving the lowest price. 

(3) The commission may consider inflation and production costs. 

(c) Facilities that are eligible to receive funding pursuant to this section shall be 
registered in accordance with criteria developed by the commission and those 
facilities shall not receive payments for any electricity produced that is used on 
site. 

(d) (1) The commission shall award funding to eligible facilities based on a 
facility’s individual need. In assessing a facility’s individual need, the commission 
shall, to the extent feasible, consider all of the following: 

(A) The amount of the funds being considered for an award to the facility. 

(B) The cumulative amount of funds the facility has received previously from the 
commission and other state sources. 

(C) The value of any current federal or state tax credits. 

(D) The facility’s contract price for energy and capacity. 

(E) The likelihood that the award will make the facility competitive and self-
sustaining within the 2007–2011 investment cycle. 

(F) Any other criteria as determined by the commission. 

(2) The assessment shall also consider the public benefits provided by the 
operation of the facility. 

(3) The commission shall use its assessment of the facility’s individual need to 
determine the value of an award to the public relative to other renewable energy 
investment alternatives. 

(4) The commission shall compile its findings and report them to the Legislature in 
the reports prepared pursuant to Section 25748. 

 

SEC. 6. 
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 Section 25743 of the Public Resources Code is amended to read: 

 

25743. 

 (a) Fifty-one and one-half percent of the money collected pursuant to the 
renewable energy public goods charge shall be used for programs designed to 
foster the development of new in-state renewable electricity generation facilities, 
and to secure for the state the environmental, economic, and reliability benefits that 
operation of those facilities will provide. 

(b) Any funds used for new in-state renewable electricity generation facilities 
pursuant to this section shall be expended in accordance with the report, subject to 
all of the following requirements: 

(1) In order to cover the above market costs of eligible renewable energy resources 
as approved by the Public Utilities Commission and selected by retail sellers to 
fulfill their obligations under Article 16 (commencing with Section 399.11) of 
Chapter 2.3 of Part 1 of Division 1 of the Public Utilities Code, the commission 
shall award funds in the form of supplemental energy payments, subject to the 
following criteria: 

(A) The commission may establish caps on supplemental energy payments. The 
caps shall be designed to provide for a viable energy market capable of achieving 
the goals of Article 16 (commencing with Section 399.11) of Chapter 2.3 of Part 1 
of Division 1 of the Public Utilities Code. The commission may waive application 
of the caps to accommodate a facility if it is demonstrated to the satisfaction of the 
commission that operation of the facility would provide substantial economic and 
environmental benefits to end-use customers subject to the renewable energy 
public goods charge. 

(B) Supplemental energy payments shall be awarded only to facilities that are 
eligible for funding under this section. 

(C) Supplemental energy payments awarded to facilities selected by a retail seller 
or procurement entity pursuant to Article 16 (commencing with Section 399.11) of 
Chapter 2.3 of Part 1 of Division 1 of the Public Utilities Code shall be paid for no 
longer than 10 years, but shall, subject to the payment caps in subparagraph (A), be 
equal to the cumulative above-market costs relative to the applicable market price 
referent at the time of initial contracting, over the duration of the contract with the 
retail seller or procurement entity. 

(D) The commission shall reduce or terminate supplemental energy payments for 
projects that fail either to commence and maintain operations consistent with the 
contractual obligations to an electrical corporation, or that fail to meet eligibility 
requirements. 
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(E) Funds shall be managed in an equitable manner in order for retail sellers to 
meet their obligation under Article 16 (commencing with Section 399.11) of 
Chapter 2.3 of Part 1 of Division 1 of the Public Utilities Code. 

(F) A project selected by an electrical corporation may receive supplemental 
energy payments only if it results from a competitive solicitation that is found by 
the Public Utilities Commission to comply with the California Renewables 
Portfolio Standard Program under Article 16 (commencing with Section 399.11) of 
Chapter 2.3 of Part 1 of Division 1 of the Public Utilities Code, and the project has 
entered into an electricity purchase agreement resulting from that solicitation, that 
is approved by the Public Utilities Commission. A project selected for an 
electricity purchase agreement by another retail seller or procurement entity may 
receive supplemental energy payments only if the Public Utilities Commission 
determines that the selection of the project is consistent with the results of a least-
cost and best-fit process, and the supplemental energy payments are reasonable in 
comparison to those paid under similar contracts with other retail sellers. The 
commission may not award supplemental energy payments to service load that is 
not subject to the renewable energy public goods charge. 

(G) (i) Supplemental energy payments shall not be awarded for any purchases of 
renewable energy credits. 

(ii) Supplemental energy payments shall not be awarded for electricity purchase 
agreements that have a duration of less than 10 years. The ineligibility of 
agreements of less than 10 years duration for supplemental energy payments does 
not constitute an insufficiency in supplemental energy payments pursuant to 
paragraph (4) or (5) of subdivision (b) of Section 399.15. 

(2) (A) A facility that is located outside of California shall not be eligible for 
funding under this section unless it satisfies the requirements of this subdivision 
and the criteria of subparagraph (B) of paragraph (2) of subdivision (b) of Section 
25741. 

(B) No more than 10 percent of the funds available under this section shall be 
awarded to facilities located outside of California. 

(3) Facilities that are eligible to receive funding pursuant to this section shall be 
registered in accordance with criteria developed by the commission and those 
facilities may not receive payments for any electricity produced that has any of the 
following characteristics: 

(A) Is sold under an existing long-term contract with an existing in-state electrical 
corporation if the contract includes fixed energy or capacity payments, except for 
that electricity that satisfies subparagraph (C) of paragraph (1) of subdivision (c) of 
Section 399.6 of the Public Utilities Code. 
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(B) Is used onsite or is sold to customers in a manner that excludes competition 
transition charge payments, or is otherwise excluded from competition transition 
charge payments. 

(C) Is a hydroelectric generation project that will require a new or increased 
appropriation of water under Part 2 (commencing with Section 1200) of Division 2 
of the Water Code, or any other provision authorizing an appropriation of water. 

(D) Is a solid waste conversion facility, unless the facility meets the criteria 
established in paragraph (3) of subdivision (b) of Section 25741 and the facility 
certifies that any local agency sending solid waste to the facility is in compliance 
with Division 30 (commencing with Section 40000), has reduced, recycled, or 
composted solid waste to the maximum extent feasible, and shall have been found 
by the California Integrated Waste Management Board to have diverted at least 30 
percent of all solid waste through source reduction, recycling, and composting. 

(4) Eligibility to compete for funds or to receive funds shall be contingent upon 
having to sell the electricity generated by the renewable electricity generation 
facility to customers subject to the renewable energy public goods charge. 

(5) The commission may require applicants competing for funding to post a 
forfeitable bid bond or other financial guaranty as an assurance of the applicant’s 
intent to move forward expeditiously with the project proposed. The amount of any 
bid bond or financial guaranty may not exceed 10 percent of the total amount of 
the funding requested by the applicant. 

(6) In awarding funding, the commission may provide preference to projects that 
provide tangible demonstrable benefits to communities with a plurality of minority 
or low-income populations. 

(c) Repowered existing facilities shall be eligible for funding under this 
subdivision if the capital investment to repower the existing facility equals at least 
80 percent of the value of the repowered facility. 

(d) Facilities engaging in the direct combustion of municipal solid waste or tires 
are not eligible for funding under this subdivision. 

(e) Production incentives awarded under this subdivision prior to January 1, 2002, 
shall commence on the date that a project begins electricity production, provided 
that the project was operational prior to January 1, 2002, unless the commission 
finds that the project will not be operational prior to January 1, 2002, due to 
circumstances beyond the control of the developer. Upon making a finding that the 
project will not be operational due to circumstances beyond the control of the 
developer, the commission shall pay production incentives over a five-year period, 
commencing on the date of operation, provided that the date that a project begins 
electricity production may not extend beyond January 1, 2007. 
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(f) Facilities generating electricity from biomass energy shall be considered an in-
state renewable electricity generation facility to the extent that they report to the 
commission the types and quantities of biomass fuels used and certify to the 
satisfaction of the commission that fuel utilization is limited to the following: 

(1) Agricultural crops and agricultural wastes and residues. 

(2) Solid waste materials such as waste pallets, crates, dunnage, manufacturing, 
and construction wood wastes, landscape or right-of-way tree trimmings, mill 
residues that are directly the result of the milling of lumber, and rangeland 
maintenance residues. 

(3) Wood and wood wastes that meet all of the following requirements: 

(A) Have been harvested pursuant to an approved timber harvest plan prepared in 
accordance with the Z’berg-Nejedly Forest Practice Act of 1973 (Chapter 8 
(commencing with Section 4511) of Part 2 of Division 4). 

(B) Have been harvested for the purpose of forest fire fuel reduction or forest stand 
improvement. 

(C) Do not transport or cause the transportation of species known to harbor insect 
or disease nests outside zones of infestation or current quarantine zones, as 
identified by the Department of Food and Agriculture or the Department of 
Forestry and Fire Protection, unless approved by the Department of Food and 
Agriculture and the Department of Forestry and Fire Protection. 

 

SEC. 7. 

 Section 25744.5 is added to the Public Resources Code, to read: 

 

25744.5. 

 The commission shall allocate and use funding available for emerging renewable 
technologies pursuant to Section 25744 and Section 25751 to fund photovoltaic 
and solar thermal electric technologies in accordance with eligibility criteria and 
conditions established pursuant to Chapter 8.8 (commencing with Section 25780). 

 

SEC. 8. 

 Section 25745 of the Public Resources Code is repealed. 

SEC. 9. 

 Section 25746 of the Public Resources Code is amended to read: 
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25746. 

 (a) One percent of the money collected pursuant to the renewable energy public 
goods charge shall be used in accordance with this chapter to promote renewable 
energy and disseminate information on renewable energy technologies, including 
emerging renewable technologies, and to help develop a consumer market for 
renewable energy and for small-scale emerging renewable energy technologies. 

(b) If the commission provides funding for a regional accounting system to verify 
compliance with the renewable portfolio standard by retail sellers, pursuant to 
subdivision (b) of Section 399.13 of the Public Utilities Code, the commission 
shall recover all costs from user fees. 

 

SEC. 10. 

 Section 25749 of the Public Resources Code is repealed. 

SEC. 11. 

 Section 25751 of the Public Resources Code is amended to read: 

 

25751. 

 (a) The Renewable Resource Trust Fund is hereby created in the State Treasury. 

(b) The following accounts are hereby established within the Renewable Resource 
Trust Fund: 

(1) The Existing Renewable Resources Account. 

(2) New Renewable Resources Account. 

(3) Emerging Renewable Resources Account. 

(4) Renewable Resources Consumer Education Account. 

(c) The money in the fund may be expended, only upon appropriation by the 
Legislature in the annual Budget Act, for the following purposes: 

(1) The administration of this article by the state. 

(2) The state’s expenditures associated with the accounting system established by 
the commission pursuant to subdivision (b) of Section 399.13 of the Public 
Utilities Code. 

(d) That portion of revenues collected by electrical corporations for the benefit of 
in-state operation and development of existing and new and emerging renewable 
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resource technologies, pursuant to Section 25740.5, shall be transmitted to the 
commission at least quarterly for deposit in the Renewable Resource Trust Fund 
pursuant to Section 399.6 of the Public Utilities Code. After setting aside in the 
fund money that may be needed for expenditures authorized by the annual Budget 
Act in accordance with subdivision (c), the Treasurer shall immediately deposit 
money received pursuant to this section into the accounts created pursuant to 
subdivision (b) in proportions designated by the commission for the current 
calendar year. Notwithstanding Section 13340 of the Government Code, the money 
in the fund and the accounts within the fund are hereby continuously appropriated 
to the commission without regard to fiscal year for the purposes enumerated in this 
chapter. 

(e) Upon notification by the commission, the Controller shall pay all awards of the 
money in the accounts created pursuant to subdivision (b) for purposes enumerated 
in this chapter. The eligibility of each award shall be determined solely by the 
commission based on the procedures it adopts under this chapter. Based on the 
eligibility of each award, the commission shall also establish the need for a 
multiyear commitment to any particular award and so advise the Department of 
Finance. Eligible awards submitted by the commission to the Controller shall be 
accompanied by information specifying the account from which payment should 
be made and the amount of each payment; a summary description of how payment 
of the award furthers the purposes enumerated in this chapter; and an accounting of 
future costs associated with any award or group of awards known to the 
commission to represent a portion of a multiyear funding commitment. 

(f) The commission may transfer funds between accounts for cashflow purposes, 
provided that the balance due each account is restored and the transfer does not 
adversely affect any of the accounts. 

(g) The Department of Finance shall conduct an independent audit of the 
Renewable Resource Trust Fund and its related accounts annually, and provide an 
audit report to the Legislature not later than March 1 of each year for which this 
article is operative. The Department of Finance’s report shall include information 
regarding revenues, payment of awards, reserves held for future commitments, 
unencumbered cash balances, and other matters that the Director of Finance 
determines may be of importance to the Legislature. 

 

SEC. 12. 

 Section 387 of the Public Utilities Code is amended to read: 

 

387. 

  Case: 14-55666, 10/01/2014, ID: 9262371, DktEntry: 12-1, Page 142 of 156



 

 

ADDENDUM 97 

 

 (a) Each governing body of a local publicly owned electric utility, as defined in 
Section 9604, shall be responsible for implementing and enforcing a renewables 
portfolio standard that recognizes the intent of the Legislature to encourage 
renewable resources, while taking into consideration the effect of the standard on 
rates, reliability, and financial resources and the goal of environmental 
improvement. 

(b) Each local publicly owned electric utility shall report, on an annual basis, to its 
customers and to the State Energy Resources Conservation and Development 
Commission, the following: 

(1) Expenditures of public goods funds collected pursuant to Section 385 for 
eligible renewable energy resource development. Reports shall contain a 
description of programs, expenditures, and expected or actual results. 

(2) The resource mix used to serve its customers by fuel type. Reports shall contain 
the contribution of each type of renewable energy resource with separate categories 
for those fuels that are eligible renewable energy resources as defined in Section 
399.12, except that the electricity is delivered to the local publicly owned electric 
utility and not a retail seller. Electricity shall be reported as having been delivered 
to the local publicly owned electric utility from an eligible renewable energy 
resource when the electricity would qualify for compliance with the renewables 
portfolio standard if it were delivered to a retail seller. 

(3) The utility’s status in implementing a renewables portfolio standard pursuant to 
subdivision (a) and the utility’s progress toward attaining the standard following 
implementation. 

 

SEC. 13. 

 Section 399.11 of the Public Utilities Code is amended to read: 

 

399.11. 

 The Legislature finds and declares all of the following: 

(a) In order to attain a target of generating 20 percent of total retail sales of 
electricity in California from eligible renewable energy resources by December 31, 
2010, and for the purposes of increasing the diversity, reliability, public health and 
environmental benefits of the energy mix, it is the intent of the Legislature that the 
commission and the State Energy Resources Conservation and Development 
Commission implement the California Renewables Portfolio Standard Program 
described in this article. 
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(b) Increasing California’s reliance on eligible renewable energy resources may 
promote stable electricity prices, protect public health, improve environmental 
quality, stimulate sustainable economic development, create new employment 
opportunities, and reduce reliance on imported fuels. 

(c) The development of eligible renewable energy resources and the delivery of the 
electricity generated by those resources to customers in California may ameliorate 
air quality problems throughout the state and improve public health by reducing 
the burning of fossil fuels and the associated environmental impacts and by 
reducing in‑state fossil fuel consumption. 

(d) The California Renewables Portfolio Standard Program is intended to 
complement the Renewable Energy Resources Program administered by the State 
Energy Resources Conservation and Development Commission and established 
pursuant to Chapter 8.6 (commencing with Section 25740) of Division 15 of the 
Public Resources Code. 

(e) New and modified electric transmission facilities may be necessary to facilitate 
the state achieving its renewables portfolio standard targets. 

 

SEC. 14. 

 Section 399.12 of the Public Utilities Code is amended to read: 

 

399.12. 

 For purposes of this article, the following terms have the following meanings: 

(a) “Delivered” and “delivery” have the same meaning as provided in subdivision 
(a) of Section 25741 of the Public Resources Code. 

(b) “Eligible renewable energy resource” means an electric generating facility that 
meets the definition of “in-state renewable electricity generation facility” in 
Section 25741 of the Public Resources Code, subject to the following limitations: 

(1) (A) An existing small hydroelectric generation facility of 30 megawatts or less 
shall be eligible only if a retail seller owned or procured the electricity from the 
facility as of December 31, 2005. A new hydroelectric facility is not an eligible 
renewable energy resource if it will require a new or increased appropriation or 
diversion of water from a watercourse. 

(B) Notwithstanding subparagraph (A), an existing conduit hydroelectric facility, 
as defined by Section 823a of Title 16 of the United States Code, of 30 megawatts 
or less, shall be an eligible renewable energy resource. A new conduit 
hydroelectric facility, as defined by Section 823a of Title 16 of the United States 
Code, of 30 megawatts or less, shall be an eligible renewable energy resource so 
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long as it does not require a new or increased appropriation or diversion of water 
from a watercourse. 

(3) A facility engaged in the combustion of municipal solid waste shall not be 
considered an eligible renewable resource unless it is located in Stanislaus County 
and was operational prior to September 26, 1996. 

(c) “Energy Commission” means the State Energy Resources Conservation and 
Development Commission. 

(d) “Local publicly owned electric utility” has the same meaning as provided in 
subdivision (d) of Section 9604. 

(e) “Procure” means that a retail seller receives delivered electricity generated by 
an eligible renewable energy resource that it owns or for which it has entered into 
an electricity purchase agreement. Nothing in this article is intended to imply that 
the purchase of electricity from third parties in a wholesale transaction is the 
preferred method of fulfilling a retail seller’s obligation to comply with this article. 

(f) “Renewables portfolio standard” means the specified percentage of electricity 
generated by eligible renewable energy resources that a retail seller is required to 
procure pursuant to this article. 

(g) (1) “Renewable energy credit” means a certificate of proof, issued through the 
accounting system established by the Energy Commission pursuant to Section 
399.13, that one unit of electricity was generated and delivered by an eligible 
renewable energy resource. 

(2) “Renewable energy credit” includes all renewable and environmental attributes 
associated with the production of electricity from the eligible renewable energy 
resource, except for an emissions reduction credit issued pursuant to Section 40709 
of the Health and Safety Code and any credits or payments associated with the 
reduction of solid waste and treatment benefits created by the utilization of 
biomass or biogas fuels. 

(3) No electricity generated by an eligible renewable energy resource attributable 
to the use of nonrenewable fuels, beyond a de minimus quantity, as determined by 
the Energy Commission, shall result in the creation of a renewable energy credit. 

(h) “Retail seller” means an entity engaged in the retail sale of electricity to end-
use customers located within the state, including any of the following: 

(1) An electrical corporation, as defined in Section 218. 

(2) A community choice aggregator. The commission shall institute a rulemaking 
to determine the manner in which a community choice aggregator will participate 
in the renewables portfolio standard program subject to the same terms and 
conditions applicable to an electrical corporation. 
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(3) An electric service provider, as defined in Section 218.3, for all sales of 
electricity to customers beginning January 1, 2006. The commission shall institute 
a rulemaking to determine the manner in which electric service providers will 
participate in the renewables portfolio standard program. The electric service 
provider shall be subject to the same terms and conditions applicable to an 
electrical corporation pursuant to this article. Nothing in this paragraph shall 
impair a contract entered into between an electric service provider and a retail 
customer prior to the suspension of direct access by the commission pursuant to 
Section 80110 of the Water Code. 

(4) “Retail seller” does not include any of the following: 

(A) A corporation or person employing cogeneration technology or producing 
electricity consistent with subdivision (b) of Section 218. 

(B) The Department of Water Resources acting in its capacity pursuant to Division 
27 (commencing with Section 80000) of the Water Code. 

(C) A local publicly owned electric utility. 

 

SEC. 15. 

 Section 399.13 of the Public Utilities Code is amended to read: 

 

399.13. 

 The Energy Commission shall do all of the following: 

(a) Certify eligible renewable energy resources that it determines meet the criteria 
described in subdivision (b) of Section 399.12. 

(b) Design and implement an accounting system to verify compliance with the 
renewables portfolio standard by retail sellers, to ensure that electricity generated 
by an eligible renewable energy resource is counted only once for the purpose of 
meeting the renewables portfolio standard of this state or any other state, to certify 
renewable energy credits produced by eligible renewable energy resources, and to 
verify retail product claims in this state or any other state. In establishing the 
guidelines governing this accounting system, the Energy Commission shall collect 
data from electricity market participants that it deems necessary to verify 
compliance of retail sellers, in accordance with the requirements of this article and 
the California Public Records Act (Chapter 3.5 (commencing with Section 6250) 
of Division 7 of Title 1 of the Government Code). In seeking data from electrical 
corporations, the Energy Commission shall request data from the commission. The 
commission shall collect data from electrical corporations and remit the data to the 
Energy Commission within 90 days of the request. 
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(c) Establish a system for tracking and verifying renewable energy credits that, 
through the use of independently audited data, verifies the generation and delivery 
of electricity associated with each renewable energy credit and protects against 
multiple counting of the same renewable energy credit. The Energy Commission 
shall consult with other western states and with the Western Electricity 
Coordinating Council in the development of this system. 

(d) Certify, for purposes of compliance with the renewable portfolio standard 
requirements by a retail seller, the eligibility of renewable energy credits 
associated with deliveries of electricity by an eligible renewable energy resource to 
a local publicly owned electric utility, if the Energy Commission determines that 
the following conditions have been satisfied: 

(1) The local publicly owned electric utility that is procuring the electricity is in 
compliance with the requirements of Section 387. 

(2) The local publicly owned electric utility has established an annual renewables 
portfolio standard target comparable to those applicable to an electrical 
corporation, is procuring sufficient eligible renewable energy resources to satisfy 
the targets, and will not fail to satisfy the targets in the event that the renewable 
energy credit is sold to another retail seller. 

(e) Allocate and award supplemental energy payments pursuant to Chapter 8.6 
(commencing with Section 25740) of Division 15 of the Public Resources Code, to 
eligible renewable energy resources to cover above-market costs of renewable 
energy. A project selected by an electrical corporation may receive supplemental 
energy payments only if it results from a competitive solicitation that is found by 
the commission to comply with the California Renewables Portfolio Standard 
Program under this article and the project has entered into an electricity purchase 
agreement resulting from that solicitation that is approved by the commission. A 
project selected for an electricity purchase agreement by another retail seller may 
receive supplemental energy payments only if the retail seller demonstrates to the 
commission that the selection of the project is consistent with the results of a least-
cost and best-fit process, and that the supplemental energy payments are 
reasonable in comparison to those paid under similar contracts with other retail 
sellers. 

 

SEC. 16. 

 Section 399.14 of the Public Utilities Code is amended to read: 

 

399.14. 
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 (a) (1) The commission shall direct each electrical corporation to prepare a 
renewable energy procurement plan that includes the matter in paragraph (3), to 
satisfy its obligations under the renewables portfolio standard. To the extent 
feasible, this procurement plan shall be proposed, reviewed, and adopted by the 
commission as part of, and pursuant to, a general procurement plan process. The 
commission shall require each electrical corporation to review and update its 
renewable energy procurement plan as it determines to be necessary. 

(2) The commission shall adopt, by rulemaking, all of the following: 

(A) A process for determining market prices pursuant to subdivision (c) of Section 
399.15. The commission shall make specific determinations of market prices after 
the closing date of a competitive solicitation conducted by an electrical corporation 
for eligible renewable energy resources. 

(B) A process that provides criteria for the rank ordering and selection of least-cost 
and best-fit eligible renewable energy resources to comply with the annual 
California Renewables Portfolio Standard Program obligations on a total cost 
basis. This process shall consider estimates of indirect costs associated with needed 
transmission investments and ongoing utility expenses resulting from integrating 
and operating eligible renewable energy resources. 

(C) (i) Flexible rules for compliance, including rules permitting retail sellers to 
apply excess procurement in one year to subsequent years or inadequate 
procurement in one year to no more than the following three years. The flexible 
rules for compliance shall apply to all years, including years before and after a 
retail seller procures at least 20 percent of total retail sales of electricity from 
eligible renewable energy resources. 

(ii) The flexible rules for compliance shall address situations where, as a result of 
insufficient transmission, a retail seller is unable to procure eligible renewable 
energy resources sufficient to satisfy the requirements of this article. Any rules 
addressing insufficient transmission shall require a finding by the commission that 
the retail seller has undertaken all reasonable efforts to do all of the following: 

(I) Utilize flexible delivery points. 

(II) Ensure the availability of any needed transmission capacity. 

(III) If the retail seller is an electric corporation, to construct needed transmission 
facilities. 

(IV) Nothing in this subparagraph shall be construed to revise any portion of 
Section 454.5. 

(D) Standard terms and conditions to be used by all electrical corporations in 
contracting for eligible renewable energy resources, including performance 
requirements for renewable generators. A contract for the purchase of electricity 
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generated by an eligible renewable energy resource shall, at a minimum, include 
the renewable energy credits associated with all electricity generation specified 
under the contract. The standard terms and conditions shall include the requirement 
that, no later than six months after the commission’s approval of an electricity 
purchase agreement entered into pursuant to this article, the following information 
about the agreement shall be disclosed by the commission: party names, resource 
type, project location, and project capacity. 

(3) Consistent with the goal of procuring the least-cost and best-fit eligible 
renewable energy resources, the renewable energy procurement plan submitted by 
an electrical corporation shall include all of the following: 

(A) An assessment of annual or multiyear portfolio supplies and demand to 
determine the optimal mix of eligible renewable energy resources with 
deliverability characteristics that may include peaking, dispatchable, baseload, 
firm, and as-available capacity. 

(B) Provisions for employing available compliance flexibility mechanisms 
established by the commission. 

(C) A bid solicitation setting forth the need for eligible renewable energy resources 
of each deliverability characteristic, required online dates, and locational 
preferences, if any. 

(4) In soliciting and procuring eligible renewable energy resources, each electrical 
corporation shall offer contracts of no less than 10 years in duration, unless the 
commission approves of a contract of shorter duration. 

(5) In soliciting and procuring eligible renewable energy resources, each electrical 
corporation may give preference to projects that provide tangible demonstrable 
benefits to communities with a plurality of minority or low-income populations. 

(b) The commission may authorize a retail seller to enter into a contract of less 
than 10 years’ duration with an eligible renewable energy resource, subject to the 
following conditions: 

(1) No supplemental energy payments shall be awarded for a contract of less than 
10 years’ duration. The ineligibility of contracts of less than 10 years’ duration for 
supplemental energy payments pursuant to this paragraph does not constitute an 
insufficiency in supplemental energy payments pursuant to paragraph (4) or (5) of 
subdivision (b) of Section 399.15. 

(2) The commission has established, for each retail seller, minimum quantities of 
eligible renewable energy resources to be procured either through contracts of at 
least 10 years’ duration or from new facilities commencing commercial operations 
on or after January 1, 2005. 
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(c) The commission shall review and accept, modify, or reject each electrical 
corporation’s renewable energy procurement plan prior to the commencement of 
renewable procurement pursuant to this article by an electrical corporation. 

(d) The commission shall review the results of an eligible renewable energy 
resources solicitation submitted for approval by an electrical corporation and 
accept or reject proposed contracts with eligible renewable energy resources based 
on consistency with the approved renewable energy procurement plan. If the 
commission determines that the bid prices are elevated due to a lack of effective 
competition amongst the bidders, the commission shall direct the electrical 
corporation to renegotiate the contracts or conduct a new solicitation. 

(e) If an electrical corporation fails to comply with a commission order adopting a 
renewable energy procurement plan, the commission shall exercise its authority 
pursuant to Section 2113 to require compliance. The commission shall enforce 
comparable penalties on any other retail seller that fails to meet annual 
procurement targets established pursuant to Section 399.15. 

(f) (1) The commission may authorize a procurement entity to enter into contracts 
on behalf of customers of a retail seller for deliveries of eligible renewable energy 
resources to satisfy annual renewables portfolio standard obligations. The 
commission may not require any person or corporation to act as a procurement 
entity or require any party to purchase eligible renewable energy resources from a 
procurement entity. 

(2) Subject to review and approval by the commission, the procurement entity shall 
be permitted to recover reasonable administrative and procurement costs through 
the retail rates of end-use customers that are served by the procurement entity and 
are directly benefiting from the procurement of eligible renewable energy 
resources. 

(3) A project selected for a long-term electricity purchase contract of more than 10 
years’ duration by a procurement entity through a competitive solicitation, and 
approved by the commission, may receive supplemental energy payments from the 
Energy Commission if the transaction satisfies the requirements of subdivision (b) 
of Section 25743 of the Public Resources Code. 

(g) Procurement and administrative costs associated with long-term contracts 
entered into by an electrical corporation for eligible renewable energy resources 
pursuant to this article, at or below the market price determined by the commission 
pursuant to subdivision (c) of Section 399.15, shall be deemed reasonable per se, 
and shall be recoverable in rates. 

(h) Construction, alteration, demolition, installation, and repair work on an eligible 
renewable energy resource that receives production incentives or supplemental 
energy payments pursuant to Sections 25742 and 25743 of the Public Resources 
Code, including work performed to qualify, receive, or maintain production 
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incentives or supplemental energy payments is “public works” for the purposes of 
Chapter 1 (commencing with Section 1720) of Part 7 of Division 2 of the Labor 
Code. 

 

SEC. 17. 

 Section 399.15 of the Public Utilities Code is amended to read: 

 

399.15. 

 (a) In order to fulfill unmet long-term resource needs, the commission shall 
establish a renewables portfolio standard requiring all electrical corporations to 
procure a minimum quantity of electricity generated by eligible renewable energy 
resources as a specified percentage of total kilowatthours sold to their retail end-
use customers each calendar year, if sufficient funds are made available pursuant to 
Section 399.6 and Chapter 8.6 (commencing with Section 25740) of Division 15 of 
the Public Resources Code, to cover the above-market costs of eligible renewable 
energy resources. 

(b) The commission shall implement annual procurement targets for each retail 
seller as follows: 

(1) Each retail seller shall, pursuant to subdivision (a), increase its total 
procurement of eligible renewable energy resources by at least an additional 1 
percent of retail sales per year so that 20 percent of its retail sales are procured 
from eligible renewable energy resources no later than December 31, 2010. A 
retail seller with 20 percent of retail sales procured from eligible renewable energy 
resources in any year shall not be required to increase its procurement of renewable 
energy resources in the following year. 

(2) For purposes of setting annual procurement targets, the commission shall 
establish an initial baseline for each retail seller based on the actual percentage of 
retail sales procured from eligible renewable energy resources in 2001, and to the 
extent applicable, adjusted going forward pursuant to Section 399.12. 

(3) Only for purposes of establishing these targets, the commission shall include all 
electricity sold to retail customers by the Department of Water Resources pursuant 
to Section 80100 of the Water Code in the calculation of retail sales by an 
electrical corporation. 

(4) In the event that a retail seller fails to procure sufficient eligible renewable 
energy resources in a given year to meet any annual target established pursuant to 
this subdivision, the retail seller shall procure additional eligible renewable energy 
resources in subsequent years to compensate for the shortfall if sufficient funds are 
made available pursuant to Section 399.6 and Chapter 8.6 (commencing with 

  Case: 14-55666, 10/01/2014, ID: 9262371, DktEntry: 12-1, Page 151 of 156



 

 

ADDENDUM 106 

 

Section 25740) of Division 15 of the Public Resources Code, to cover any above-
market costs of eligible renewable energy resources. 

(5) If supplemental energy payments from the Energy Commission, in combination 
with the market prices approved by the commission, are insufficient to cover any 
above-market costs of electricity procured from eligible renewable energy 
resources through an electricity purchase agreement of at least 10 years’ duration, 
the commission shall allow a retail seller to limit its annual procurement obligation 
to the quantity of eligible renewable energy resources that can be procured with 
available supplemental energy payments. A retail seller shall not be required to 
enter into long-term contracts with operators of eligible renewable energy 
resources that exceed the market prices established pursuant to subdivision (c). 

(c) The commission shall establish a methodology to determine the market price of 
electricity for terms corresponding to the length of contracts with eligible 
renewable energy resources, in consideration of the following: 

(1) The long-term market price of electricity for fixed price contracts, determined 
pursuant to an electrical corporation’s general procurement activities as authorized 
by the commission. 

(2) The long-term ownership, operating, and fixed-price fuel costs associated with 
fixed-price electricity from new generating facilities. 

(3) The value of different products including baseload, peaking, and as-available 
electricity. 

(d) The Energy Commission shall provide supplemental energy payments from 
funds in the New Renewable Resources Account of the Renewable Resource Trust 
Fund to eligible renewable energy resources pursuant to Chapter 8.6 (commencing 
with Section 25740) of Division 15 of the Public Resources Code, consistent with 
this article, for any above-market costs. Indirect costs associated with the purchase 
of eligible renewable energy resources by an electrical corporation, including 
imbalance energy charges, sale of excess energy, decreased generation from 
existing resources, or transmission upgrades, shall not be eligible for supplemental 
energy payments, but are recoverable in rates, as authorized by the commission. 
The Energy Commission shall not award supplemental energy payments to service 
load that is not subject to the renewable energy public goods charge. 

(e) The establishment of a renewables portfolio standard shall not constitute 
implementation by the commission of the federal Public Utility Regulatory 
Policies Act of 1978 (Public Law 95-617). 

(f) The commission shall consult with the Energy Commission in calculating 
market prices under subdivision (c) and establishing other renewables portfolio 
standard policies. 
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SEC. 18. 

 Section 399.16 of the Public Utilities Code is repealed. 

SEC. 19. 

 Section 399.16 is added to the Public Utilities Code, to read: 

 

399.16. 

 (a) The commission, by rule, may authorize the use of renewable energy credits to 
satisfy the requirements of the renewables portfolio standard established pursuant 
to this article, subject to the following conditions: 

(1) Prior to authorizing any renewable energy credit to be used toward satisfying 
annual procurement targets, the commission and the Energy Commission shall 
conclude that the tracking system established pursuant to subdivision (c) of Section 
399.13, is operational, is capable of independently verifying the electricity 
generated by an eligible renewable energy resource and delivered to the retail 
seller, and can ensure that renewable energy credits shall not be double counted by 
any seller of electricity within the service territory of the Western Electricity 
Coordinating Council (WECC). 

(2) A renewable energy credit shall be counted only once for compliance with the 
renewables portfolio standard of this state or any other state, or for verifying retail 
product claims in this state or any other state. 

(3) The electricity is delivered to a retail seller, the Independent System Operator, 
or a local publicly owned electric utility. 

(4) All revenues received by an electrical corporation for the sale of a renewable 
energy credit shall be credited to the benefit of ratepayers. 

(5) No renewable energy credits shall be created for electricity generated pursuant 
to any electricity purchase contract with a retail seller or a local publicly owned 
electric utility executed before January 1, 2005, unless the contract contains 
explicit terms and conditions specifying the ownership or disposition of those 
credits. Deliveries under those contracts shall be tracked through the accounting 
system described in subdivision (b) of Section 399.13 and included in the baseline 
quantity of eligible renewable energy resources of the purchasing retail seller 
pursuant to Section 399.15. 

(6) No renewable energy credits shall be created for electricity generated under any 
electricity purchase contract executed after January 1, 2005, pursuant to the federal 
Public Utility Regulatory Policies Act of 1978 (16 U.S.C. Sec. 2601 et seq.). 
Deliveries under the electricity purchase contracts shall be tracked through the 
accounting system described in subdivision (b) of Section 399.12 and count 
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towards the renewables portfolio standard obligations of the purchasing retail 
seller. 

(7) The commission may limit the quantity of renewable energy credits that may be 
procured unbundled from electricity generation by any retail seller, to meet the 
requirements of this article. 

(8) No retail seller shall be obligated to procure renewable energy credits to satisfy 
the requirements of this article in the event that supplemental energy payments, in 
combination with the market prices approved by the commission, are insufficient 
to cover the above-market costs of long-term contracts, of more than 10 years’ 
duration, with eligible renewable energy resources. 

(9) Any additional condition that the commission determines is reasonable. 

(b) The commission shall allow an electrical corporation to recover the reasonable 
costs of purchasing renewable energy credits in rates. 

 

SEC. 20. 

 Article 9 (commencing with Section 635) is added to Chapter 3 of Part 1 of 
Division 1 of the Public Utilities Code, to read: 

Article  9. Long-Term Plans and Procurement Plans 

 

635. 

 In a long-term plan adopted by an electrical corporation or in a procurement plan 
implemented by a local publicly owned electric utility, the electrical corporation or 
local publicly owned electric utility shall adopt a strategy applicable both to newly 
constructed or repowered generation owned and procured by the electrical 
corporation or local publicly owned electric utility to achieve efficiency in the use 
of fossil fuels and to address carbon emissions. 

 

SEC. 21. 

 Section 2854 is added to Chapter 9 of Part 2 of Division 1 of the Public Utilities 
Code, to read: 

 

2854. 

 (a) Notwithstanding Section 7550.5 of the Government Code, on or before 
January 1, 2008, the commission shall report to the Legislature on the feasibility, 
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desirability, and design of performance-based incentives for solar energy systems 
of less than 30 kilowatt. 

(b) This section shall remain in effect only until January 1, 2009, and as of that 
date is repealed, unless a later enacted statute, that is enacted before January 1, 
2009, deletes or extends that date. 

 

SEC. 22. 

 By June 30, 2007, the Public Utilities Commission, in consultation with the State 
Energy Resources Conservation and Development Commission, shall review the 
impact of allowing supplemental energy payments to be applied toward contracts 
for the procurement of eligible renewable energy resources that are of a duration of 
less than 10 years, and to report to the Legislature with the results of the review, 
including both of the following: 

(a) The impact that higher priced short-term contracts may have on the allocation 
of supplemental energy payments. 

(b) Recommended methods to fairly allocate supplemental energy payments for the 
above-market costs of short-term contracts that ensure that no more supplemental 
energy payments are paid for those contracts than would have been allocated for an 
equivalent long-term contract. 

SEC. 23. 

 No reimbursement is required by this act pursuant to Section 6 of Article XIII B 
of the California Constitution for certain costs that may be incurred by a local 
agency or school district because, in that regard, this act creates a new crime or 
infraction, eliminates a crime or infraction, or changes the penalty for a crime or 
infraction, within the meaning of Section 17556 of the Government Code, or 
changes the definition of a crime within the meaning of Section 6 of Article XIII B 
of the California Constitution. 

However, if the Commission on State Mandates determines that this act contains 
other costs mandated by the state, reimbursement to local agencies and school 
districts for those costs shall be made pursuant to Part 7 (commencing with Section 
17500) of Division 4 of Title 2 of the Government Code. 
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