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INTRO DUCTIO N

PlaintiffschallengeadecisionbytheSecretaryoftheInteriortoacquirelandintotrust

fortheM ashpeeTribe. TheSecretary’sdecisioniscontrarytoclearstatutorylimitationsand

applicableSupremeCourtprecedent, whichrequiretheSecretarytodeterminethattheM ashpee

Tribewasunderfederaljurisdictionin19 34 beforetakinglandintotrust.

UnderSection465 oftheIndianReorganizationAct, theSecretaryoftheInteriorhasthe

authoritytoacquirelandintrustforIndians. Section479 oftheActprovidesthreedefinitionsof

theterm “Indian”:

Theterm “Indian”asusedinthisActshallinclude[1]allpersons
ofIndiandescentwhoaremembersofanyrecognizedIndiantribe
now underFederaljurisdiction, and[2]allpersonswhoare
descendantsofsuchmemberswhowere, onJune1, 19 34, residing
withinthepresentboundariesofanyIndianreservation, and[3]
shallfurtherincludeallotherpersonsofone-halformoreIndian
blood.

Interpreting§479 asalimitationontheSecretary’sauthoritytoacquirelandforIndians, the

SupremeCourtheldinCarcie ri v. Salazar thattheword“now”inthefirstdefinitionmeansat

thetimeoftheAct’spassagein19 34 ratherthanwhentheSecretaryseekstoacquiretheland.

Thus, theSecretarymayacquirelandintrustforatribeonlyifthetribewasunderfederal

jurisdictionin19 34. Carcie ri v. Salazar, 555 U.S. 379 , 39 5-9 6 (2009 ).

TheM ashpeeTribewasnotunderfederaljurisdictionin19 34, andthereforethe

SecretarylacksauthoritytoacquirelandintotrustfortheTribeunderthefirstdefinition. Instead

ofapplyingtheCarcie ri rule, however, theSecretarymadethedecisiontoacquirethelandunder

theseconddefinitionofIndianin§479 . Thisdecisionisnotonlyunprecedentedbutalso

contrarytotheplainlanguageofthestatute, whichcontainsthesametemporalandjurisdictional

restriction. Undertheproperinterpretation, theSecretarycannotescapeCarcie ri’s holdingby
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ignoringthefirstdefinitionofIndianinfavorofthesecond. Andeveniftheseconddefinition

doesnotrequiretheTribetohavebeenunderfederaljurisdictionin19 34, therehasneverexisted

aM ashpee“reservation”withinthemeaningof§479 . Andasafinalandfurtherrestrictionon

theSecretary’strustauthoritythatbothasamatterofjudiciallydeterminedfactandlaw inthis

Court, theM ashpeesIndianswerenotorganizedandfunctioningasatribein19 34.

Forthesereasons, theCourtshouldfindthatthedecisionwasarbitraryandcapricious,

vacatetheSecretary’sdecisionandorderthelandremovedfrom trust.

STATEM ENT O FTH E CASE /FACTS

I. Carcie ri II: TheSequel-- “NineYearsintheM aking”

AscounselforthegovernmentstatedattheJune20, 2016 hearing, theRecordof

Decisioninthiscasehasbeen“nineyearsinthemaking.”Forthebetterpartofthelastsevenof

thoseyears, theDepartmentoftheInterior(“Interior”or“Department”)hasbeendevotedto

fashioninganend-runaroundtheU.S. SupremeCourt’sdecisioninCarcie ri v. Salazar, 555 U.S.

379 (2009 ). Asthediscussionbelow establishes, however, theDepartmentsimplycannotavoid

Carcie ri, whichcontrolshereandrequiresreversaloftheSecretary’sdecisiontakinglandinto

trustfortheM ashpees.

TheM ashpeesreceivedfederalrecognitionasatribein2007 andimmediatelyappliedto

havelandstakenintotrustundertheIndianReorganizationActof19 34 (IRA), 25 U.S.C §465.

(DepartmentofInterior’sSeptember15, 2015 RecordofDecision, (“ROD”) AR at000050.1

Twoyearslater, theSupremeCourtdecidedCarcie ri, inwhichtheCourtrejectedtheSecretary’s

expansivereadingofitstrustauthorityundertheIRA andheldtheSecretarylacksauthorityto

1 AnincompleteAdministrativeRecordwasprovidedtocounselonoraboutJuly1, 2016,andacertificationwas
filedwiththeCourtonJune30, 2016. [Dkt51.] ConsistentwiththeBatesnumberingemployedbytheDO I,
citationshereintotheAdministrativeRecordwillusethefollowingformat: “atAR _____.”
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takelandintotrustforanyIndiantribethatwasnotunderfederaljurisdictionatthetimeofthe

IRA’senactmentin19 34.

A. Th e 2009 De cis ion in Carcie ri

TheSupremeCourtinCarcie ri voted8-1 torejecttheSecretary’sbroadreadingofthe

IRA, specificallyrepudiatingtheSecretary’sinterpretationoftheword“now”in§479 , which

defineswhoisaneligible“Indian”undertheIRA:

Theterm “Indian”asusedinthisActshallincludeallpersonsofIndiandescent
whoaremembersofanyrecognized Indiantribenow underFederaljurisdiction,
andallpersonswhoaredescendantsofsuchmemberswhowere, onJune1, 19 34,
residingwithinthepresentboundariesofanyIndianreservation, andshallfurther
includeallotherpersonsofone-halformoreIndianblood.

25 U.S.C. §479 (emphasisadded).2

TheSecretaryread“now”tomean“now or h e re afte r,”i.e ., atth e tim e th e land w as tak e n

into trust. 555 U.S. at382, 386, 39 1. OnlyJusticeStevensacceptedthisreading, whichwould

havesignificantlyexpandedtheSecretary’strustauthorityunder§465. Id. at409 (Stevens, J.,

dissenting). Fortheothereightmembersofthehighcourt, “now”clearlymeant“19 34,”thedate

oftheIRA’senactment. Id.at381-383 (majorityopinion), 39 6-9 7 (Breyer, J., concurring), 400

(SouterandGinsburg, JJ., concurringinpart). TheCarcie ri majorityandconcurringopinions

recognizedthatCongresshadimposedsignificantrestrictionsontribaleligibility, and, thus,

Secretarialauthority, undertheIRA. Se e Id.

2 Section479 ’ssentencedoesnotcontainanysubheadingsornumberingwithinthesinglesentencethatmakesup
thestatutorydefinitionofwhoisaneligible“Indian”undertheIRA. A commonconventionistoadd
correspondingnumberedbrackets[1], [2]and[3]tohelpdesignatethedifferentclassesofeligibleIndiansin479 ,
asfollows:

Theterm “Indian”asusedinthisActshallinclude[1]allpersonsofIndiandescentwhoaremembersofany
recognizedIndiantribenow underFederaljurisdiction, and[2]allpersonswhoaredescendantsofsuch
memberswhowere, onJune1, 19 34, residingwithinthepresentboundariesofanyIndianreservation, and
[3]shallfurtherincludeallotherpersonsofone-halformoreIndianblood.

Asexplainedbelow, class1 andclass2 arecloselyrelatedcategoriesofeligibleIndians, andaresometimes
groupedtogetherandcalledthe“membershipclass”andthe“descendantclass,”respectively. Thetwoclasses
substantiallyoverlapastheprincipaldrafteroftheIRA explainedandreadersbothinsideandoutsidethe
Departmenthaveunderstood,buttheyarenotthesame. Thethirdclass, referredtoastheone-halfbloodclass, is
entirelyseparatewithnotribalaffiliationnecessary. See, infra, PointII.A.
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Themajorityreasonedthattheplainlanguageof§479 compelledreading“now”asthe

dateoftheIRA’senactment, withoutanyneedtoresorttotheinterpretativeaidoflegislative

history–muchlessanyneedtoconsidertheDepartment’sreadingofthestatute. Id.at389 -9 0.

Themajoritysaidthedefinitionsof“Indian”in§479 established“plainandunambiguous

restrictionsontheSecretary’strustauthority,”andspecificallyheldthat“now underFederal

jurisdiction”in§479 unambiguouslyreferstothosetribesthatwereunderthefederal

jurisdictionoftheUnitedStateswhentheIRA wasenactedin19 34.” Id. at39 5. M oreover, the

highcourtobservedthat“whenCongresshasenactedadefinitionwithdetailedandunyielding

provisions, asithasin§479 , theCourtmustgiveeffecttothatdefinitionevenwhenitcouldbe

arguedthatthelineshouldhavebeendrawnatadifferentpoint.” Id. at39 3 n. 8. Inotherwords,

theplainmeaningcontrols, period.

JusticeBreyer(joinedbyJusticesGinsburgandSouter)wasnotconvincedthat“now”in

§479 wasfreeofambiguitybutagreedwiththemajoritythat§479 imposedclearlimitationson

IRA eligibility, withthelegislativehistory, includingtheSecretary’scontemporaneous

statements, favoringthereadinggivenbythemajority. Id. at39 6-9 7. Thecriticalhistorical

documentcitedandquotedbyJusticeBreyerandreferencedapprovinglybyJusticeThomas’

majorityopinion, isacontemporaneousletterwrittenbyIndianCommissionerJohnCollierin

19 36. AstheSupremeCourthasstated, thatlettershowstheDepartmentunderstoodthe

languageof§479 toimposeatemporallimitationto19 34. Id. at39 7. JusticeBreyer’s

concurringopinionexpresslyrejectedtheSecretary’sargumentthattheCourtshoulddefertothe

Department’scontraryreadingofthestatute, findingsuchdeferencewasnotwarrantedunder

eitherSk idm ore v. Sw ift& Co., orCh e vron U.S.A., Inc. v. NaturalRe source s De fe ns e Couns e l.

Id. at39 6. Indeed, JusticeBreyer’sconcurringopinionconcludedthattheIRA’shistoryshowed
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that“CongressdidnotintendtodelegateinterpretativeauthoritytotheDepartment.” Id. at39 7.

Inotherwords, eightmembersoftheSupremeCourtheldthatCongressdidnotintendthe

Secretarytoconstrue, muchlessalter, the“detailedandunyielding”definitionsofeligibility

containedinin§479 .3

B. Th e Se cre tarySupports Faile d Le gislative Efforts to Ove rturn th e Supre m e
Court’s Carcie ri De cis ion

TheSecretaryhasmadenosecretthatsheiscriticaloftheholdinginCarcie ri, working

inCongresssince2009 tooverturnthedecision, includingdirectlysupportingaflurryofso-

called“Carcie ri-fix”bills. Thesebillswouldexpresslyremovethe“now underFederal

jurisdiction”requirementfrom §479 andtherebyreinstatethebroaderauthoritythatthe

SecretaryexercisedbeforeCarcie ri. NoneoftheCarcie ri-fixbillshavebecomelaw.4

C. Th e Se cre tarySe e k s to ScriptA Diffe re ntEnding in 2015

Inlightofthefailureofthesebills, theSecretarynow seekstomanufactureby

administrativefiatadifferentoutcomefortheM ashpeesinM assachusettsthanthatfacedthe

NarragansettsinCarcie ri. Indeed, theSecretaryeffectivelyseekstoreestablishherauthorityto

takelandintotrustforalltribeswithoutregardtotheirfederaljurisdictionalstatusin19 34. The

M ashpeeIndians, liketheNarragansettIndiansandmanyotherEasterntribes, weresubjectto

thejurisdictionofcolonialandstategovernments— notthefederalgovernment— throughout

3 JusticesSouterandGinsburgjoinedinBreyer’sinterpretationof§479 , althoughultimatelytheyputthemselvesin
thedissentingcategoryforreasonsunrelatedtothestatute’sinterpretation. Theyarguedthatthecaseshouldbe
remandedtotheDepartmenttodeterminewhethertheNarragansettswere“underfederaljurisdiction”in19 34,
despitethattherewasnoevidenceintherecordtosupportsuchafinding, andnoattempttopresssuchan
argumentbytheDepartmentorotherwise. Carcie ri, 555 U.S. at400-01.

4 RequestforJudicialNotice, orintheAlternativetoSupplementtheRecord(“RJN”)¶3. TheDepartmenthas
regularlyifunsuccessfullysupportedso-called“Carcie ri fix”legislation. Se e id., SenateReportonS. 1879
(InteriorImprovementActwhichwouldamendtheIRA regardingtheauthorityoftheSecretaryoftheInteriorto
takelandintotrustforIndiansby, amongotherthings, deleting"anyfederallyrecognizedIndiantribenow under
federaljurisdiction" andsubstituting"anyfederallyrecognizedIndiantribe").
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theirlonghistory.5 TheM ashpeeswerenotunderfederaljurisdictionin19 34, asrequiredto

receivebenefitsundertheIRA. TheSecretaryconcedesasmuchbydisclaimingrelianceonthe

Class1 definitionof“Indian”undertheIRA. 6

D. Th e Flaw e d M as h pe e ROD

TheSecretarydevotesaremarkable41 pagesintheROD totheCarcie ri issue. The

Secretary’sanalysisof§479 isaswrongasitislong. M ostsignificantly, theSecretaryfailsto

applythe“now underfederaljurisdiction”requirementtotheseconddefinitionofIndianin

violationoftheplainmeaningrule(andbasicgrammar), asdictatedbytheCarcie ri majority.

Theplainlanguageofthestatuteadmitsofonlyonegrammaticalreading, where“such

members”canmeanonlyonething: “membersofanyrecognizedtribenow underFederal

jurisdiction.”Thatantecedentphraseisasingle, uniform, mechanicallyundividedblockphrase.

TheSecretaryintheRO D (andin briefinginthisCourt)hasyettoidentifyanyruleof

grammar— anythingbywayofsyntaxorpunctuation— thatwouldwarrantsplittingthatsingle

antecedentphraseinto“portions,”muchlesswouldintelligentlydirectthereadertoincorporate

someportionsandnotothersintotheseconddefinitionof“Indian.”TheSecretary’sreadingis

entirelyarbitrary, untetheredasitistoanyruleofgrammar. ForthisreasonalonetheSecretary’s

claim toexerciselawfulstatutoryauthorityundertheIRA mustberejected. See, infraPointI.A.

Inaddition, areview oftheIRA’slegislativehistory, contemporaneousDepartment

recordsasreferencedinandreliedoninCarcie ri, andtheDepartment’smoreinterpretationsof

5 Se e M as h pe e Tribe v. Tow n ofM as h pe e , 447 F. Supp. 9 40, 9 45-9 46 (D. M ass19 78);Plaintiffs’RequesttoTake
JudicialNotice, datedJuly7, 2016 (“RJN”), Ex. 3 (U.S. DepartmentofInterior’sFinalDetermination, dated
February15, 2007); Ex. 5 (U.S. DepartmentofInterior’sFinalDeterminationandRecommendationand
SummaryofEvidenceforProposedFindingforFederalAcknowledgementoftheNarragansettIndianTribeof
RhodeIslanddatedFeb. 10, 19 83).

6 RO D at79 , n.151. InlightoftheextensivehistoricalrecordshowingtheM ashpeeIndiansunderstatejurisdiction
throughouttheirhistoryandspecificallyin19 34, theSecretaryabandonedanyrelianceonthefirstdefinitionof
“Indian”intheIRA andsoughttojustifytheSecretary’slandacquisitionfortheM ashpeeonlyunderthesecond
definition. RO D at79 & n. 153.
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theseconddefinition, allsupportreadingthestatuteaccordingtoitsplainlanguage. See, infra

PointII.

TheSecretary’sexerciseofhertrustauthorityfortheM ashpeesisfurtherprecludedby

thefactthattheM ashpeeswerenota“tribe”in19 34 anddidnothavea“reservation”in19 34

withinthemeaningoftheIRA.

Accordingly, TheRO D mustbevacated, thelandsinEastTauntontakenoutoftrust, and

allrelatedfederaldesignationsofthelandinEastTaunton(includingdesignationasthe

M ashpees’“reservation”under25 USC 467, “initialreservation”underIGRA, andeligibilityfor

gaming)declarednullandvoidab initio.

ARGUM ENT

I. TH E SECRETARY’S READING OFSECTION 479 IS UNGRAM M ATICAL,
UNPRINCIPLED AND UNTENABLE AS A M ATTER OFLAW .

A. ThePlainM eaningRuleDictatesReading“SuchM embers”toIncorporate“now
underFederaljurisdiction”intotheClass2 DefinitionofIndianin§479 .

TheissuebeforetheCourtiswhetherClass2 definitionofIndianin§479 requiresthe

SecretarytodeterminethattheIndiansforwhom thelandisbeingacquiredaredescendantsofa

recognizedIndiantribethatwasunderfederaljurisdictionin19 34. TheSecretarycontendsthat

thejurisdictionalandtemporallimitationsimposedintheClass1 definitiondonotlimither

authoritytotakethelandintotrustundertheClass2 definition. Thisinterpretationabandons

basicrulesofgrammarandthefundamentalprinciplethatstatuesshouldbeinterpreted

accordingtotheirplainmeaning.

IntheRO D, theSecretaryinterpretsthephrase“suchmembers”intheClass2 definition

ofIndianasreferringbackto“members”intheClass1definitioninthefollowingway:

“membersofanyrecognizedIndiantribenow underFederaljurisdiction.”Accordingtothe
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Secretary, then, theseconddefinitionofIndianshouldmoreaccuratelyread: “allpersonswho

aredescendantsofmembersofanyrecognizedtribe. . .”Infact, intheRO D, theSecretary

offersare-writingoftheClass2 definition:

TheIRA appliesto“Indians,”including“descendantsof[m e m be rs ofany
re cognize d Indian tribe ] whowere, onJune1, 19 34, residingwithinthepresent
boundariesofanyIndianreservation. ROD at120.

Butthesurgicalremovalof“now underFederaljurisdiction”aspartofthereferentfor

“suchmembers”isarbitrarybecausethereisnocueforthereader— noruleofgrammar, usage,

syntaxorpunctuationmechanics— tosignalthatthetemporalandjurisdictionallimitationonthe

meaningof“now anyrecognizedIndiantribe,”statedintheClass1 definitionof“Indian,”does

notalsoapplyintheClass2 definitionof“Indian.”Thereisonlyonereferent, oneantecedent

phrasethat“suchmembers”refersto. M oreover, thatsoleantecedentphraseisasingle

compoundphraseundividedbypunctuation. “Suchmembers”canreferonlytowholereferentas

amatterofbasicEnglishgrammarandusage. Theentireantecedentphraseisitalicizedin

Carcie ri, 555 U.S. at388, wheretheCourtquotesthedefinitionof"Indian." Thestatute’stextis

plainandunambiguousandthereisnoambiguityinconstruingthemeaningof"suchmembers"

undersettledrulesofgrammarandstatutoryconstruction.

Inotherwords, thereisnoreasonablebasisuponwhichtheSecretarycandivorcethe

Class2 definitionofIndianfrom the“underFederaljurisdiction”requirement. Aswrittenby

Congress, thedescendantsinClass2 arenecessarily— grammaticallyandsyntactically— the

descendantsofmembersofanyrecognizedtribethatwasunderFederaljurisdictionin19 34.

Thatgrammaticalreadingoftheplainlanguageofthestatuteisboththestartingpointand

endingpointforthestatutoryinterpretationoftheseconddefinitionofIndian. See, infraPoint

II.C., p. 17. Nothingmoreisrequiredorpermitted.
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TheSecretarygiveslipservicetotheplainmeaningrulebutneverexplainsintheROD

whatruleofgrammarorusage— anythingbeyondtheSecretary’sowndesiretoreadthetext

withoutthe“underFederaljurisdiction”restriction— supportstheSecretary’sreading. Insteadof

lookingtothestatute’slanguageandapplyingtherulesofgrammartodivinethemeaningofthe

plainlanguage, theSecretaryinips e dixitfashiondeclaresthetextambiguous, leapsinto

applyingaseriesofinterpretativeaids, andthendeclaresherversionmorereasonable. (ROD at

9 4). Thisstandstheplainmeaningruleonitshead.

Suchinterpretivecanonsareproperlyusedtoresolveambiguitywheretheplainlanguage

makesthetextsusceptibletomorethanonereasonableinterpretation. Theyarenotproperlyused

inthereverse, astheSecretarydoeshere, totrytocreateambiguity. Untetheredtoany

grammaticalreasonforseveringthephrase“now underFederaljurisdiction,”thesetraditional

canonsofstatutoryconstructiondonotsomuchilluminateorclarifyCongress’intended

meaningastheyservetocreatethemeaningtheSecretarydesires. TheSecretarylacksany

authoritytocreateanew statute.

B. TheSecretary’sProfferedReasonsforAbandoningThePlainM eaningAre
LegallyInvalid.

TheSecretaryofferstworeasonsforrejectingtheplainmeaning: (1)surplusageand(2)

redundancy. Neitherreasonisvalid.

1. NoSurplusageIsCreatedByIncorporatingtheCompleteAntecedent
PhraseIncluding“now underFederaljurisdiction”

TheSecretarydoesnotexplainhow “fullyincorporatingthe‘underFederaljurisdiction’

requirement”oftheClass1 definitionintotheClass2 definition(through“suchmembers”)

wouldcreateanysurplusage, muchlessrendermeaninglesstherequirementintheClass2

definitionthatthedescendantsmustresideonanIndianreservationasofJune1, 19 34. Allthe
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incorporationdoesismakeclearthatthedescendantclass— Indianswhoqualifyasan“Indian”

undertheseconddefinition— mustbedescendedfrom membersofanyrecognizedtribethatwas

underFederaljurisdictionin19 34. Inotherwords, thegenealogyrootstockforthedescendant

classistheuniverseoftribalmemberswhobelongedtoafederallyrecognizedtribethatwas

underfederaljurisdictionin19 34. ThisiswhatCongressproscribedin19 34 tolimitthepoolof

eligibleIndians. Se e KarlA. Funke, EducationalAssistanceandEmploymentPreference: W ho

isAnIndian?, 4 AmericanIndianL. Rev. 1, 18 (19 76), RNJEx. 2, (hereafter“Funke”at__).

TheSecretaryignoresboththetextandcontextoftheClass2 definitioninarguingmost

recentlythattheplainreadingwould rendertheClass2 definitionsurplusage“becauseifa

personcouldestablishtheywere“Indian”undertheFirstDefinition[i.e., “allpersonsofIndian

descentwhoaremembersofanyrecognizedIndiantribenow [in19 34]underFederal

jurisdiction”], therewouldbenoneedwhatsoeverforthatpersontofurtherdemonstrate

residenceonareservationonJune1, 19 34, asrequiredbytheSecond Definition.” (Dkt. 38, p.

12). Thisargumentisnonsensical. AnypersonswhoqualifyundertheClass1 definitionare

eligibleforIRA benefitsunderthatdefinition. TheyneednotresorttotheClass2 definitionto

qualify. Congresscreatedthedescendantclassasanalternativetothemembershipclass, to

enableunenrolledtribalmembers(minorchildrenandothers)tocomeundertheIRA, provided

thosedescendantswerelivingthetriballifeonareservationasofJune1, 19 34, andthose

personsdescendedfrom amemberofatribethatwasunderfederaljurisdictionin19 34. As

CommissionerColliernoted, thedescendantsclass(Class2)issmallandlargelyoverlapwiththe

membershipclass(Class1):

TherewillnotbemanyapplicantsunderClass2, becausemostpersonsinthis
categorywillthemselvesbeenrolledmembersofthetribe. . . andhenceincluded
underClass1.
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Interior’sre-writingof§479 tofreethedescendantclassfrom the“underFederal

jurisdiction”requirementcomesdowntoapolicychoiceabouttheoperativegenealogicalroot

stockforClass2, thatis, whattheuniverseofqualifyingancestorswouldbeforIndiansclaiming

descendantstatusundertheClass2 definition. Bywriting§479 asitdid, Congressnecessarily

chosethenarroweruniverseofancestorswhoweremembersofarecognizedtribethatwasunder

federaljurisdictionin19 34, ratherthanthebroaderuniverseofanyrecognizedtribe, including

“staterecognized”tribesandothergroupsofIndianswhowereunderstatejurisdiction. Funke, at

22-25. TheSecretary’sungrammaticalreading— whichde-linkstheClass2 definitionfrom the

“now underFederaljurisdiction”requirement— erasesthelinesdrawnbyCongressandre-writes

thestatutoryeligibilitycriteriathewaytheSecretarywants. IndoingsoInteriorunlawfully

overstepsitsauthorityjustasitdidinCarcie ri.

2. EvenIfSomeLanguageW ereRenderedSurplusage(ItIsNot), The
PlainM eaningControls.

Nolanguageisrenderedsurplusagebyreading§479 accordingtoitsplainlanguage, but

evenifthatwerethecase, theplainmeaningcontrols. Se e Lam ie v. U.S. Tr., 540 U.S. 526, 536,

124 S. Ct. 1023, 157 L. Ed. 2d1024 (2004)(wheretheplainmeaningofthestatuteproducesthe

surplusage, itistobepreferredoveraconstructionwhichcreatesambiguity, astheplain

constructionbest“respectsthewordsofCongress”). Theonlytimethecourthasthepowerto

rejectanunambiguousplainmeaningisifitproducesatrulyabsurdresult–somethingthatis

morallyindefensibleandclearlycontrarytoCongressionalintent. Se e In re Sunte rra Corp., 361

F.3d 257, 265 (4thCir. 2004). Thattypeoffindingoccursonlyin“rareinstances.”Cook v.

Food & Drug Adm in., 733 F.3d1, 9 (D.C. Cir. 2013). Thenotionthateligibilityunderthe

seconddefinitionwouldbenarrowedifgivenagrammaticalreadingdoesnotrisetothelevelof

an“absurd”result. Se e In re Sunte rra Corp., 361 F.3dat265;Mylan Ph arm ., Inc. v. U.S. Food &
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Drug Adm in., 454 F.3d270, 275 (4thCir. 2006)(“Thestatute'stoleranceofthesaleof

authorizedgenericsduringtheexclusivityperiodisnotanoutcomethat’shock[s]thegeneral

moralorcommonsense,’andthereforeitdoesnotcountasthesortof’absurd’resultthatcourts

seektoavoidinconstruingstatutes.”).

AstheSupremeCourtsaidinCarcie ri, Congressestablished“detailedandunyielding”

standardsforeligibility, andtheSecretaryisnotfreetovarytheplainmeaningruleand

straightforwardincorporationofthetemporalrestrictionofthefirstdefinitionintothesecond

definitionbecauseeithertheSecretaryorthisCourtthinksCongressshouldhavedrawntheline

elsewhere. Carcie ri, 55 U.S. at39 3, n.8.

3. TheSecretary’sRedundancyArgumentRestsonaFalseLegalPremise
ThatAllReservationsAreUnderFederalAuthority.

TheROD assertsthat“itwouldhavebeenredundantforCongresstoincorporatethe

phrase‘now underfederaljurisdiction’whereitwaswellestablishedatthetimeof[sic]IRA that

residentsofareservationwereautomaticallysubjecttoFederalauthority.”(9 4 & n241 citing

Unite d State s v. Sandoval, 231 U.S. 28, 45-46 (19 13)). Thisstatementinaccuratelyportraysthe

law thenandnow withrespectto“federalauthority”overstate-createdIndianreservations.

Non-federalIndianreservationswereestablishedundercolonialandstatelaw duringthe17th

and18thcenturies, beforetherewasaUnitedStatesandafederalconstitution. Seegenerally

Coh e n's H andbook ofFe de ralIndian Law , §3.02[9 ] (2005 Ed. ), RJN Ex. 6, at168-69

(acknowledginglongstanding “state-recognizedreservations”that“developedwithEnglish

coloniesandcontinuedwiththestatesaftertheAmericanRevolution”)7;seegenerallyAlexa

7
Duringtheconfederalperiod(pre-Constitution), theoriginalstatesexercisedsovereignauthoritywithrightof
preemptionoverIndianlands, thatis, therighttopurchasethelandsoccupiedbyIndianswithinthestate’s
territories, upontheIndianoccupancyending. Joh nson v. M’Intos h , 21 U.S. 543, 584 (1823). Thispower
devolvedfrom theBritishCrownasaresultoftheRevolutionaryW ar. Coh e n's H andbook ofFe de ralIndian Law ,
§3.02[9 ]. Pursuanttothissovereignauthority, somestatesenteredintotreatieswithIndiansandcreatedstate
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KoenigandJonathanStein, Fe de ralism and th e State R e cognition ofNative Am e rican Tribe s : A

SurveyofState -R e cognize d Tribe s and State R e cognition Proce s s e s acros s th e Unite d State s , 48

SantaClaraL. Rev. 79 , 80-82;86-87, (2008)(“State R e cognition ofNative Am e rican Tribe s”).8

DirectlyrefutingtheSecretary’spositionthatallreservationsareandwereunder“federal

authority,”theCohentreatisecorrectlyobservesthat, “[s]tate-recognizedtribesare, by

definition, notconsideredfederallyrecognizedtribes, andth e le galstatus ofth e ir re s e rvations

and th e scope ofth e ir gove rnm e ntalauth ority, ifany, is a m atte r ofstate -notfe de ral-law ."'

Coh e n's H andbook ofFe de ralIndian Law , §3.02[9 ]at169 (emphasisadded). EventheBureau

ofIndianAffairswebsitedrawsacriticaldistinctionbetweenFederalreservationsandState

Reservations:

WhatisafederalIndianreservation?
IntheUnitedStatestherearethreetypesofreservedfederallands: military, public, and
Indian. A federalIndianreservationisanareaoflandreservedforatribeortribesunder
treatyorotheragreementwiththeUnitedStates, executiveorder, orfederalstatuteor
administrativeactionaspermanenttribalhomelands, andwherethefederalgovernment
holdstitletothelandintrustonbehalfofthetribe.

***
StateIndianreservations, whicharelandsheldintrustbyastateforanIndiantribe. W ithstate
trustlandstitleisheldbythestateonbehalfofthetribeandthelandsarenotsubjecttostate
propertytax. Theyaresubjecttostatelaw, however. Statetrustlandsstem from treatiesorother
agreementsbetweenatribalgroupandthestategovernmentorthecolonialgovernment(s)that
precededit. (U.S. DepartmentoftheInterior, IndianAffairs, FrequentlyAskedQuestions,
availableathttp://www.bia.gov/FAQs/(lastvisitedJuly7, 2016).

Thus, thecentrallegalpremiseuponwhichtheSecretarybasesherredundancyargument

isflat-outwrong.9 Accordingly, theredundancyargumentiswithoutmeritandshouldbe

reservations. Id.

8 AccordingtotheCohenTreatise, "Theterm 'state-recognizedtribes'referstotribesthatarenotfederally
recognized, buth ave be e n ack now le dge d bystate law and som e tim e s re s ide on state -re cognize d re s e rvations ."
Cohen, §3.02[1](emphasisadded). Asof2008, 62 state-recognized(non-federallyrecognized)tribeswere
believedtoexistintheUnitedState, locatedinsixteenstates, withstate-createdreservationslocatedinnineof
thosestates. State R e cognition ofNative Am e rican Tribe s :, 48 SantaClaraL. Revat83-84, 153 Se e Ne w York v.
Sh inne cock Indian Nation, 400 F. Supp. 2d486, 489 , 49 2-9 3 (E.D.N.Y 2005)(describingcreationofstate
reservationin1703).

9
TheSecretary’srelianceonSandoval, ismisplaced. ThatcaseinvolvedthefederalstatusofpueblosinNew
M exicofollowingsecessionfrom M exico;ithasnothingtodowithstate-createdreservationsintheEast. The
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rejected. Tellingly, thegovernmentdidnotoffertheredundancyargumentinoppositionto

plaintiffs’motionforinjunctiverelief, apparentlyrecognizingitwasanon-starter. Butwithonly

twojustificationsofferedinsupportoftheROD’sungrammaticalreadingofthesecond

definition, theSecretary’sabandonmentoftheredundancyargumentexposestheweaknessofits

position.

C. TheSecretary’sReadingof§479 ProducesAbsurdResultsandDefies
CongressionalIntent

SettingasidetheSecretary’spalpableabuseofEnglishgrammaranddemonstrablyfalse

claimsthatincorporatingthecompleteantecedentphrasewouldrendertheseconddefinition

surplusageorisunnecessarybecauseitintroducesredundancy(ROD at9 1), theSecretary’s

surgicalremovalofthefederaljurisdictionalrequirementforthedescendantclass, when

combinedwithhersuddenlylooseunderstandingofwhatconstitutesan“Indianreservation”

undertheIRA (RO D at9 5-102), wouldopenwideamajorback-doortoIRA eligibilitythrough

whichtensofthousandsofIndianslivingunderstatejurisdictioncouldwalkin, andtherebybe

entitledtoIRA benefits. Thatoutcome, whileacceptabletotheSecretaryin2015, reducesto

shamblesthe“detailedandunyielding”eligibilitycriteriaestablishedbyCongressin19 34, as

recognizedandrespectedbytheSupremeCourtinCarcie ri. Indeed, theSenateCommittee

opinionsaysnothingaboutthefederalgovernment’sauthorityoverstate-recognizedtribesandstate-recognized
reservations, anditsgeneraldictaaboutfederalauthorityfadesinthefaceofthehistoricalrecordintheEastin
generalandinthecaseoftheM ashpees’historyinparticular. AstheFirstCircuitobservedinMas h pe e Tribe v.
Ne w Se aburyCorp., 59 2 F.2d575, 581 (1stCir. 19 79 ), “thefederalgovernmenthasneveractivelysupportedor
watchedoverthem.”). FinalDetermination, Ex. 3, at581. TotheextenttheSecretary’sredundancyargumentis
basedonthefederalgovernment’sreserved(i.e., unexercised)“Constitutionalplenaryauthorityovertribes,”(see
Department’sM arch12, 2014 M emorandum, “TheM eaningof‘UnderFederalJurisdiction’forPurposesofthe
IndianReorganizationAct, AR 000681, atp. 19 )such pote ntialauthoritytoactisnotwhatCongresswas
addressingwhenitdrew “detailedandunyielding”linesforIRA eligibilityin§479 , includingimposingthe
requirementthatanytribemusthavebeen“underfederaljurisdiction”in19 34. TheSecretaryrecognizedthisin
herM arch12, 2014 M emorandum, inwhichsheconcluded“thatCongress, byusingthe“underfederal
jurisdiction”requirementtolimiteligibilityundertheActdidnotmeanimplicitauthorityassomehadargued, but
rathersome“actionorseriesofactions”that“reflectfederalobligations, duties, responsibilityfororauthority
overthetribebytheFederalGovernment.”(M emoat19 ). Thefederalgovernmenttooknosuchactionswith

respecttotheM ashpees.
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hearingcolloquythatleduptotheinsertionof“now underFederaljurisdiction”in §479 makes

clearthatCongressintendedtoexcludefrom theIRA thelargenumberofIndianswhowere

membersofstaterecognizedtribesandwerebeingprovidedforbythestates. SeeKarlA. Funke,

EducationalAssistanceandEmploymentPreference: W hoisAnIndian?, 4 AmericanIndianL.

Rev. 1, 22 -25 (19 76)(“TheSenateCommitteethoughtthattheunrestrictedlanguage, ‘members

ofanyrecognizedtribe,’wouldbeinterpretedtoincludemembersofnonfederallyrecognized

tribes(i.e., staterecognizedtribesorIndiansmerelylivinginatribalmannerbutwithoutany

politicalrelationshipwiththefederalgovernment.”).

Congresschosenottoassumetheburdenofsupportingstaterecognizedtribesandother

Indianswhowerenotalreadyunderthecareofthefederalgovernment(id. at23)andcrafted

languagetopreventthatfrom happening. Id. at24-25. CommissionerCollierproposedtoinsert

“underFederaljurisdiction”(id. at25)whichCongressaccepted. Inthisway, Commissioner

Collierfounda“waytomodifythemembershipclassanddescendantclassdefinitionswiththeir

unrestrictedbloodquantumssothatthosetwoclassesarelimitedtoonlyfederallyrecognized

tribes, thuslimitingthenonfederallyrecognizedtribalorunaffiliatedIndianstobecovered

exclusivelybytheone-halfblooddefinition.”10

TheSecretary’scurrentreadingoftheseconddefinitionerasesthatCongressionalline-

drawingwithrespecttothedescendantclass, requiringnofederaltribalaffiliationin19 34 and

10 Theauthortreats“federallyrecognized”and“underFederaljurisdiction”asthesamething, inkeepingwith
prevailingviewswithintheDepartmentandelsewherebeforeCarcie ri wasdecided–indeedthatwasstillthe
Department’sview intheCarcie ri case. JusticeBreyer’sconcurringopinioninCarcie ri introducedtheconcept
ofdividingthosetwostatuses, sothatatribecouldhavebeen“underFederaljurisdiction”in19 34 butthefederal
governmentdidnotknow it, andcouldlaterremedyitsomissionandfederallyrecognizethetribeafter19 34. For
purposesofevaluatingthe19 76 “W hoisanIndian”article, itiswrittenfrom thepre-Carcie ri perspectivethatifa
tribeisfederally-recognizeditisnecessarilyunderfederaljurisdictionsandviceversa. Theauthorultimately
believedfederalrecognition/jurisdictionshouldbe“ambulatory”andmeasuredatthetimeofapplyingfor
employment, basedonthepolicytogiveemploymentpreferencetoIndians, butunderstoodthelegislativehistory
couldbereadtomaketherecognition/jurisdictionattachtothedateofenactment(id. at31)asCarcie ri ultimately
held.

Case 1:16-cv-10184-WGY   Document 59   Filed 07/07/16   Page 18 of 34



-18-

allowingmassiveinfluxofunrestrictedmembersofstate-recognizedtribestoreceiveIRA

benefitsiftheyotherwisecandemonstrateresidencyona“reservation”(whichtheSecretary

apparentlybelievescanbejustaboutanyparcelofland)in19 34.

TheSecretary’scurrentexpansivereadingof§479 notonlyviolatesthespiritand

holdingofCarcie ri butalsocreatesabsurddistinctionsamongtheeligibleclasses. Byde-linking

thedescendantclassfrom the“now underFederaljurisdiction”requirementthatappliestothe

“memberclass”intheClass1 definition, theSecretaryelevatesdescendantsabovethemembers

themselves, purportedlymakingthedescendantseligibletoobtainIRA benefitswherethe

membersarenot(providedthedescendantsotherwisequalify, i.e., wereresidingonanIndian

reservationasofJune1, 19 34 butnotenrolled). Itishardtofathom ajustificationthatwould

givedescendantsofmembers(whoarenotenrolledmembersofthetribe)morerightsthanthe

membersofthetribewhoareactuallyenrolled. Thismakesnosenseotherthanasameans-

justify-endsapproachbytheSecretarytoobtainingtrustlandsfortheM ashpeessothattheycan

openacasino.11

TheSupremeCourt’sdecisioninCarcie ri precludestheSecretary’sabsurd, result-

orientedreading. Thereisnoprincipled, textually-soundreadingoftheIRA thatcanprovidea

differentoutcomefortheM ashpeescomparedtotheNarragansetts.

D. Carcie ri's TeachingsonStatutoryConstructionControlH ereandPreclude
Ch e vron andSk idm ore Deference.

ConsistentwiththeSupremeCourt’sinterpretationoftheIRA inCarcie ri (555 U.S. at

387), thecourtbeginswiththelanguageoftheIRA itself. Barnh artv. Sigm on CoalCo., Inc.,

11 Indeed, drawingsuchdistinctionswouldseem tocreateperverseincentivesfortheenrolledadultmembersofany
recognizedtribetodroptheirnamesfrom theofficialtribalrollsandapplyforlandintotrustasa“descendant”of
suchatribalmember. TheSecretarynonethelessignorestheirrationalandmorallyindefensibledisparate
treatmentofthe“membershipclass”and“descendantclass,”andinsteadgivesunenrolledchildrengreaterrights
thantheirenrolledparents.
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534 U.S. 438, 450 (2002)(inallstatutoryconstructioncases, thecourtbeginswiththelanguage

ofthestatute);Saysana v. Gille n, 59 0 F.3d7, 13 (1stCir. 2009 );Se ah ors e M arine Supplie s , Inc.

v. P.R. Sun OilCo., 29 5 F.3d68, 74 (1stCir. 2002)(the“startingpointforinterpretationofa

statueisthelanguageofthestatuteitself”)(internalcitationomitted). “Thefirststepisto

determinewhetherthelanguageatissuehasaplainandunambiguousmeaningwithregardtothe

particulardisputeinthecase. Theinquiryceasesifthestatutorylanguageisunambiguousand

thestatutoryschemeiscoherentandconsistent.”Barnh art, 534 U.S. at450 (omittinginternal

quotationmarks);Saysana v. Gille n, 59 0 F.3dat13;Se ah ors e M arine , 29 5 F.3dat74 (quoting

Paris i byCooneyv. Ch ate r, 69 F.3d614, 617 (1stCir. 19 9 5)(thecourtisto“giveeffecttothe

statute’splainmeaning‘unlessitwouldproduceanabsurdresultoronemanifestlyatoddswith

thestatute’sintendedeffect’”)). In re Sunte rra Corp., 361 F.3d257, 265 (4thCir. 2004)

(absurdityexists“whenliteralapplicationofthestatutorylanguageatissueresultsinanoutcome

thatcantrulybecharacterizedasabsurd, i.e., thatissogrossastoshockthegeneralmoralor

commonsense. . .”).

AsCarcie ri furtherteaches, 555 U.S. at39 5, ifafederalstatuteisunambiguous, no

deferenceisowedtothefederalagencywhichadministers. Barnh art, 534 U.S. at462, 122 S. Ct.

at9 56 (“Inthecontextofanunambiguousstatute, weneednotcontemplatedeferringtothe

agency'sinterpretation.”);Ne ang Ch e a Taing v. Napolitano, 567 F.3d19 (1stCir. 2009 )(plain

meaningof“immediaterelative”isclearunder8 U.S.C. §1151(b)(2)(A)(i), suchthatcourtdid

notneedtodefertoagency).

AsJusticeBreyerexplainedinhisCarcie ri concurrence, 555 U.S. at39 6, whereastatute

isambiguous, thecourtmustresortto“thenormaldevicesofjudicialconstruction”— examining

the“text, structure, purpose, andhistoryofthe[statute], alongwithitsrelationshiptoother
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federalstatutes”— toresolvetheambiguity. Ge ne ralDynam ics Land Sys ., Inc. v. Cline , 540

U.S. 581, 600 (2004);Arnold v. Unite d ParcelSe rv., Inc., 136 F.3d854, 858 (1stCir. 19 9 8). If

thelegislativehistoryreveals“anunequivocalanswer,”theinquiryends. Arnold, 136 F.3dat

858 (“Ifthathistoryrevealsanunequivocalanswer, [thisCourtdoes]notlooktothe

interpretationthatmaybegiventothestatutebytheagencychargedwithitsenforcement.”).

Ch e vron deferencetoanagency’sinterpretationofastatuteexistsasalastresortthatis

“calledforonlywhenthedevicesofjudicialconstructionhavebeentriedandfoundtoyieldno

clearsenseofcongressionalintent.”Ge ne ralDynam ics Land Sys ., 540 U.S. at600;Saysana v.

Gille n, 59 0 F.3dat13 (internalcitationsomitted).

Asnotedabove, theSupremeCourtinCarcie ri rejectedapplyingCh e vron andSk idm ore

deferencetotheinterpretationof§479 oftheIRA (555 U.S. at39 5 (majority), 39 6 (Breyer

(concurring)), andthisCourtshouldrejectithereforthesamereasons. Congressdidnotintend

todelegatetotheSecretaryitsinterpretativeauthorityregardingIRA eligibilitycriteriaand

therebyallow Secretarytodefinethescopeofherownauthority.

E. EvenIfResorttoInterpretativeAidsW ereW arranted(ItIsNot), ThoseAids
UniformlyConfirm ThePlainM eaningof, andRefuteTheSecretary’s
UngrammaticalReadingof, theClass2 Definition.

TheSecretary’sreadingisunprecedentedinthetruestsense. NotonlyhastheDepartment

neverbeforeread§ 479 thisway, itappearsthatnooneelsehaseither. Thisincludesthe

drafters, adoptersandimplementersoftheIRA, counselfortheDepartmentoftheInterior, and

theDepartmentofH ealthandH umanResources— allreadingsofferedbygovernment

employeeswhenlitigationwasnotthepurposeortheinspirationforconstruingtheIRA. The

collectionofcontraryinterpretationsissummarizedbelow;supportingdocumentsareeitherpart

oftheadministrativerecordorthesubjectofPlaintiffs’RJN.
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a. SenateCommitteeonIndiansAffairshearingcolloquy(19 34)

Asnotedabove, theSenateCommitteehearingtestimonydemonstratesthesenators’

concernsaboutaddingtotheGovernment’ssupportobligationsandwantingtoclearlydefine

whichlim ite d groupsofIndianstheGovernmentwouldhelpbythislegislation. SeeFunke, 19 -

25. SenatorW heeler, ChairmanoftheSenateCommitteeandleadsponsoroftheIRA (widely

knownasW heeler-H owardbill), andCommissionerCollier, specificallydiscussedthe“under

Federaljurisdiction”requirementinthecontextoflimitingeligibilitybyexcludingstate

recognizedtribesamongothers:

TH E CH AIRM AN: Youwouldhavetohavealimitationafterthedescriptionof

thetribe.

COM M ISSIONER CO LLIER: W ouldthisnotmeetyourthought, Senator. After

thewords, “recognizedIndiantribe”inline1 insert‘now underFederal

jurisdiction’?ThatwouldlimittheacttotheIndiansnow underFederal

jurisdiction, exceptthatotherIndiansofmorethanone-halfIndianbloodwould

gethelp.”

Funke, at25 (quotingSenateH earings, S.3645 BeforetheSenateComm. onIndian

Affairs, 73dCong. 2dSess. (19 34)at266.

b. CommissionerCollierM arch7, 19 36 Letter

ThisletterconvincedJusticeBreyerthattheSecretary’sreadingoftheIRA waswrong

andwarrantednodeferencetotheagency. Carcie ri, 555 U.S. at39 7. Strangely, theDepartment

hadnotproducedtheletterinCarcie ri despitemanyyearsoflitigationinthedistrictcourtand

FirstCircuitandonlylodgeditforthefirsttimeintheSupremeCourt. Thislettercarriesthe

samedispositiveweighthereasinCarcie ri becauseCommissionerCollierexplainedthe
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subservientrolethatthedescendantclass(Class2)playsinrelationtothemembershipclass

(Class1)under§479 (§19 oftheIRA). CommissionerColliernotedClass2 wouldcover

“unenrolleddescendantsofsuchmembersresidingonareservationJune1, 19 34.”Such

unenrolledmemberswouldincludeminorchildrenwhoarenotcarriedonthetribalrolluntil

theyreachmajorityage. Forminorchildren, andmaybeothersfallinginClass2, thedescendant

classstatusisatemporaryconditiononly.

c. Department’sInterpretationofSecondDefinitionM arch24, 19 76

TheAssociateSolicitorforIndianAffairswascalledupontoconstrue§479 inrelationto

the“descendantscategory”forpurposesoftheIndianpreferenceinemployment. Theparticular

issuewaswhetherthe“members”orthe“descendants”mentionedinClass2 hadtobealiveand

residingonareservationasofJune1, 19 34. TheAssociateSolicitor’sopiniondidnotaddress

the“underfederaljurisdiction”requirement. ButtheAssociateSolicitorconcludedthatthe

IRA’slegislativehistorysupportedgivinganarrow constructiontoClass2 andformallyopined

thatthatthedescendantshadtobealiveandlivingonareservationasofJune1, 19 34.

AR000443;SeealsoFed. Reg. 27609 -27610 (M ay31, 19 77)(adoptingclarificationofwhoisan

eligibleIndianundertheIRA).

d. Department’sPositioninGarvais v. De pt. ofInte rior July8, 2004

InanIndianpreferenceadministrativeproceeding, theDepartmenttookalitigation

positioncontrarytoitspositionhere. TheplaintiffchallengedtheDepartment’snarrow reading

ofthedescendantclass(discussedaboveinsubsection“c”)andspecificallyarguedthatthe

Department’sinterpretation“renders[thedescendantclass]redundantandmeresurplusage.”The

administrativejudgeacceptedtheDepartment’sinterpretationofthedescendantclassand

rejectedtheplaintiff’sstatutoryconstructionarguments— theverysameonestheDepartment
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now makestojustifyherunprecedentedreadinghere. Garvais v. De pt. ofth e Inte rior, 2004

M SPB LEXIS 339 5 (July8, 204).

e. JusticeStevens’DissentinCarcie ri in2009

InhisdissentinCarcie ri, JusticeStevenssummarizedtheAct’seligibilityrequirements

asfollows:

TheActspecifiesthatbenefitsshallbeavailabletoindividualswhoqualifyasIndian
eitherasaresultofbloodquantum orasdescendantsofmembersof“anyrecognized
tribenow underFederaljurisdiction.”

555. U.S. at401-02.

Thisarticulationof§479 accuratelyandelegantlyconnectsthe“underfederaljurisdiction”

requirementtothedescendantclass(Class2), throughthemembershipclass(Class1), as

Congressintended.

f. IndianH ealthServiceGuidelinein2015

TheIndianH ealthService, withintheDepartmentofH ealthandH umansServices,

providesservicestoeligibleIndiansandinthatrolehasconsistentlyread§ 479 — including

post-Carcie ri— inkeepingwithitsplainmeaning:

F. GuidelinesforInterpretationofIndian.

(1) “M embersofanyrecognizedIndianTribenow underFederaljurisdiction...”are
thosepersonsofficiallyenrolledinaccordancewithsuchTribes’constitutional
membershipcriteria.

(2) Applicantsapplyingas“Descendantsofsuchmemberswhowere, onJune1,
19 34, residingwithinthepresentboundariesofanyIndianreservation”shall
meetallthreeofthefollowingcriteria:

a. Bedescendedfrom amemberofanyrecognizedTribenow underFederal
jurisdiction;and,

b. H avebeenbornonorbeforeJune1, 19 34;and
c. H avebeenresidingwithinthepresentboundariesofanyIndianreservationon

June1, 19 34.

IndianH ealthM anual, Part7 - H umanResourcesAdministrationAndM anagement, Chapter3 -
IndianPreference, Introduction, Part7-3-1, Introduction(availableonIndianH ealthService
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websitehttps://www.ihs.gov/ihm/index.cfm?module=dsp_ihm_pc_p7c3#7-3.1F, lastvisitedJuly
7, 2016).

G. TheSecretary’sReading, ByIncorporatingOnly“aPortionoftheProceedingPhrase”
IsUngrammaticalandUnprecedented, AndFindsNoSupportInAnyCanonof
Construction.

TheSecretary’sreadingof§479 restsonatrilogyofdemonstrablyfalsepremises: (1)

“suchmembers”isambiguous;(ROD at9 3-9 5);(2)theIRA shouldbeinterpretedinlightofits

broadremedialpurposes(ROD at9 3);and(3)theIndiancanonofconstructionrequiresthecourt

toconstrueambiguitiesforthebenefitofIndians. (ROD at9 4-9 5).

1. NoAmbiguityExists

TheSecretary’sungrammaticalreadingof§479 isrootedintheSecretary’sips e dixit

pronouncementthat“suchmembers”isambiguous. Carcie ri rulesoutthisargument. Thehigh

courtcompletelyrepudiatedtheSecretary’scontentionthat“now”wasambiguous, whichisa

wordwhosemeaningcanreasonablyvaryincontextandwasconsideredtobeambiguousin

§479 bythreejusticesofthatcourt. If“now”wasnotambiguousin§479 , “suchmembers”—

whichisaplainvanillatextualreference— cannotbe.12 Thenaturalreadingof“suchmembers”

leavesnoroom foranydoubtastowhatitreferences, Itmustrefertotheantecedentphrasethat

containstheword“members”andthatantecedentphraseiswrittenasanundividedwholephrase

withoutanycommas, semi-colonsorotherpunctuationthatcouldpotentiallysubdividethe

phrase. W ithoutanysuchpunctuationorotherindiciaofdivisibility, theplainreadingcallsfor

theincorporationoftheentireundividedantecedentphrase. Thisgrammatical, literalreading

12 TheinterpretationofthistextisnotwithintheSecretary’sexpertiseandwarrantsnodeference.
Carcie ri, (Breyer)555 U.S. at39 6-9 7;see, s upra, p. 4, 17-18. Incontrast, thephrase“underFederal
jurisdiction”issusceptibletodifferinginterpretationsandarguablymightfallwithinthe
Department’sinterpretativepurview. Butthatdoesnotmeananyotherlanguagecontainedin§

479 isambiguous. Thepresenceofambiguityinthatphrase(oranyotherpartof§479 )inno
waysupportstheSecretary’scontentionherethat“suchmembers”isambiguous.
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avoidsaltogethertheSecretary’sproblem ofinterpretingwhat“portion”oftheantecedent

phrase, ifany, toleaveout. Theincorporationofthewholeantecedentcomesnaturally, subject

onlytothefail-safemeasurethatanabsurdresultwillnotbetolerated— withtrueabsurdity

required. Se e In re Sunte rra Corp., 361 F.3dat265 (resultmaybecharacterizedasabsurdwhere

it“issogrossastoshockthegeneralmoralorcommonsense”). Givingthedescendantsclassa

narrowingbutmeaningfulreadingishardlyanabsurdresult. Indeed, itisfullyconsonantwith

theIRA’slegislativehistory. Se e , SectionE, s upra.

2. TheIRA’s“RemedialPurpose”isIrrelevant

Section479 establishes“detailedandunyielding”standardsforeligibilityundertheIRA

thataresetbyCongressandnotmeanttobeinterpretedbytheSecretary, muchless

reinterpreted, relaxedandre-drawntofittheSecretary’scurrentview oftheIRA’sbroad

remedialpurpose. TheCarcie ri decisionprecludesit. 555 U.S. at39 3 n. 8 (majority);39 1-9 2

(Breyer, J., concurring).

3. IndianCanonH asNoRoletoPlay

W ithnoambiguityastowho“suchmembers”refersto, thereisnorolefortheIndian

canontoplay, justasthecanonplayednoroleinCarcie ri. Se e 555 U.S. at419 (Stevens, J.,

dissenting).

II. TH E JUDICIALDETERM INATIO N TH ATTH E M ASH PEES W ERE NO
LO NGER A TRIBE BY 1869 PRECLUDES TH E SECRETARY FROM
TAKING LAND INTO TRUST.

A. TheSecretaryLacksAuthoritytoTakeLandsIntoTrustforM ashpeeIndians
BecauseTheyDidNotExistAsaTribein19 34.

A groupclaimingtobethe“M ashpeeTribeofIndians”filedsuitinfederaldistrictcourt

inM assachusettsin19 75, seekingtorecoverpossessionoftriballandsinSoutheastern

M assachusetts. Thetribal-plaintiffclaimedthelandshadbeentakenunlawfullybythe
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Commonwealthinthe19 thCentury. Aftera40-dayjurytrial, withextensivetestimonyand

writtenreportsprovidedbyethno-historiansconcerningthehistoryofthetribe, thejury

determinedtheM ashpeeshadceasedtoexistasatribeby1869 . Mas h pe e Tribe v. Tow n of

M as h pe e , 447 F. Supp. 9 40, 9 42 (D. M ass. 19 78)(specialinterrogatory“d”). Thefederalcourt

trialrecordincludedevidencethattheM ashpeesdesiredtobecomecitizensofthe

Commonwealth, petitionedfortherighttosecuresuchstatus, andinfactvotedtobecomestate

citizensafterpassageofanactonJune23, 1869 , whichgranted“citizenshiptotheIndians,

removingtheirlegaldisabilities, andreleasedtherestraintsonalienation. . . .”)Id.

TheDistrictCourtjudgeoverseeingthetrial, H on. W alterJaySkinner, concludedthat

“from alltheevidence, thejurywasentitledtofindthattribalidentityhadbeenabandonedat

sometimebetween1842 and1869 .” Id. at9 46. Thedistrictcourtdismissedtherelatedland

claimswhichrequiredtheM ashpeestoprove(amongotherthings), thatitwasatribewhenit

filedthelawsuit.

Thejury’sfindingsandthedistrictcourt’sdismissalofthelandclaimswereaffirmedon

appeal. Mas h pe e Tribe v. Ne w Se aburyCorp., 59 2 F.2d575 (1stCir. 19 79 ).

Thesefully-litigatedfindingsbythisCourt, affirmedonappealbytheFirstCircuit,

deprivetheM ashpeeofthefactualandlegalfoundationneededtobetreatedasatribewithinthe

meaningoftheIRA. Bothasamatteroffactandlaw, theSecretarylacksauthoritytotakeland

intotrustfortheM ashpeebecausetheywerenotatribein19 34.

B. TheSecretaryShouldBeJudiciallyEstoppedFrom ArguingThatThe
M ashpeesExistedAsA RecognizableTribein19 34.

TheM ashpees(alongwithotherM assachusettstribes)suedtheSecretaryandthe

DepartmentoftheInteriorinsuccessiveactionsinthisCourt, seekingessentiallythesamerelief

concerningtheirdispossessedlands. Theclaimsagainstthefederaldefendantswererejectedby

Case 1:16-cv-10184-WGY   Document 59   Filed 07/07/16   Page 27 of 34



-27-

boththedistrictcourtandFirstCircuitasimpropereffortstore-litigatemattersresolvedagainst

theM ashpeesbythefederaljury’sfindingthattheywerenotatribe. Se e M as h pe e v. W olff, 542

F. Supp. 79 7 (D. M ass. 19 82);aff’d707 F.2d23 (1stCir. 19 83)(“thisefforttorelitigatethe

tribe’sclaim isbarredbyelementaryprinciplesofresjudicata”);s e e also M as h pe e Tribe v.

Se cre taryofth e Inte rior, 820 F.2d480, 482-483 (1stCir. 19 87)(affirmingdismissaloffurther

lawsuitbyM ashpeeTribeonresjudicatagroundsandholdingthattheotherplaintiff-tribes

(Christiantowns, Chappaquiddicks, H erringPondsandTroys)losttribalidentityinlate1800s

justliketheM ashpees).

Thefederaldefendants’successfulinvocationofresjudicataasadefensetothe

M ashpees’federallandclaim litigationagainstthem— basedonthe19 78 juryverdict— creates

animpossibleconflictfortheSecretaryandtheDepartmentinthismatter. Ontheonehand, the

Secretary/DepartmentpreviouslyarguedinthisCourt, andonappeal, thattheM ashpeeslost

theirtribalidentitynolaterthan1869 andwerenotatribein19 75, butontheotherhandarenow

claimingthattheM ashpeesneverlosttribalstatusandidentity, andinfactexistedasatribein

19 34, andwereproperlyrecognizedasatribein2007. Underthesecircumstances, theCourt

shouldfindthefederaldefendantsareestoppedfrom defendingtheROD, becausetoallow them

todosorequiresthem totakeapositionherethatcontradictthepositionthattheytooktoobtain

dismissaloftheM ashpees’federallandclaimsagainstthem. Thedirectinconsistencyin

positionstakenbytheSecretary/Departmentineachproceedingsatisfiestherequirementsfor

judicialestoppel, whichappliesequallyagainstthefederalgovernment. Se e Ne w H am ps h ire v.

M aine , 532 U.S. 742, 749 (2001)(“Thedoctrineappliesequallyagainstthegovernmentas

litigantunlessthegovernmentcanshow that‘estoppelwouldcompromiseagovernmental

interestinenforcingthelaw,”“theshiftonthegovernment’spositionisthe’resultofachangein
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publicpolicy,’or‘theresultofachangeinfactsessentialtothepriorjudgment”). Se e ge ne rally.

Pe rryv. Blum , 629 F.3d1, 9 (1stCir. 2010)Alte rnative Sys . Conce pts , Inc. v. Synopsys, Inc., 374

F.3d23, 33 (1stCir. 2004): Cty. ofSan M iguelv. Ke m pth orne , 587 F. Supp. 2d64, 72-73

(D.D.C. 2008).

H eretheSecretary’spriorsuccessfulinvocationoftheresjudicatadefenseagainstthe

M ashpeeswaspremisedonthehistoricfactsdevelopedintheM ashpees’priorlandclaim

litigationagainsttheTownofM ashpee, whichresultedinthejuryverdictadversetothetribein

19 78. Thosefactshavenotchanged. TheM ashpeeswerenotorganizedandfunctioningasa

tribein19 34— indeedanytimeafter1869 . TheSecretary’scurrentend-runonCarcie ri and

willingnesstotakeacontrarypositioninthisCourtisnotexplainableorexcusableasasound

changeinpublicpolicyorasnecessarygovernmentalactiontoupholdthelaw. Itisatransparent

“that-was-then, this-is-now”two-facedreversal. Assuch, thefederaldefendantsshouldbe

estoppedfrom contradictingtheirpriorsoundlegalposition.

W hiletheM ashpeesarenow afederallyrecognizedtribebyvirtueofthe2007 Final

Determination(Ex. 3), andthusareentitledtoabroadrangeoffederalbenefitsthatdonot

dependontribalstatusin19 34 (oratanyotherspecifictimebetween1869 and2007), thefact

remainsthattheM ashpeeIndianswerenottriballyorganized, anddidnotexistasatribein

19 34, asamatteroflaw andfact, havingvoluntarilyabandonedtheirtribalstatusasof1869 as

determinedbythisCourt.

III. TH E TOW N OFM ASH PEE W ASNOTA RESERVATION IN 19 34 W ITH IN
TH E M EANING O FTH E IRA

InarguingthattheM ashpeeIndianssatisfytheClass2 definition, includingthe

requirementofresidingonareservationasofJune1, 19 34, theSecretaryadoptsadefinitionof
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“reservation”thatishistoricallyunsoundandlegallyinaccurate, andmoreoverdirectly

contradictedbytheDepartment’sownimplementingregulationsundertheIRA including:

(1) theDepartment’sdefinitionof“reservation”in25 C.F.R. Part151.2(f), which

defines“reservation”as“theareaoflandoverwhichthetribeisrecognizedby

theUnitedStatesashavinggovernmentaljurisdiction. . . .”;

(2) theDepartment’sdefinitionofwhoisaneligibleIndianunderthedescendant

classin§479 asprovidedin25 CFR 151.2(c)(2), whichstatesthataperson

“isadescendantofsuchamemberandsaiddescendantwas, onJune1, 19 34,

physicallyresidingon a fe de rallyre cognize d Indian re s e rvation.”

TheseDepartmentregulationsalonemakeclearthattheTownofM ashpee(alsoreferred

toastheM ashpee“Plantation”)doesnotqualifyasareservationundertheIRA. TheTownof

M ashpee/Plantationwasneversetasideasafederalreservationorotherwisesuperintendedby

thefederalgovernment. Se e M as h pe e Tribe vNe w Se aburyCorp., 59 2 F.2dat581;Mas h pe e

Tribe v. Tow n ofM as h pe e , 447 F. Supp. at9 44-9 47). Andbecausethetribally-ownedlandshad

beendividedintoseparatelyownedparcels, largelyalienatedtonon-Indians, withtitleheld

individuallyunderM assachusettslaw, andweresubjecttothegovernanceofstateandmunicipal

governmentssince1869 (s e e Tow n ofM as h pe e , 447 F. Supp. at9 44-9 47)— theTownof

M ashpee/Plantationdoesnotqualifyasa“reservation”undertheIRA onJune1, 19 34. Se e , e .g.,

BriefoftheU.S. DepartmentoftheInterior, M ich GO v. Norton, No. 1:05-cv-01181-JGP(D.D.C.

Jan. 6, 2006) atp. 45 (findinglandwasnota“reservation”underIndianGamingRegulatoryAct

where“theTribehadnotexercisedsovereignauthorityovertheland, suchaslanduse, building

codes, zoning, law enforcement, fireservices, education, orjudicialactivity.”). TheM ashpees’

landsamountedto, atmost, someform ofquasistate -re cognize d Indianlandbutthoselands

certainlywerenotrecognizableasareservationtoCongressin19 34.

TheSecretarymakesmuchofthefactthatthereisnosingledefinitionofanIndian
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reservationunderfederallaw (ROD at9 5-9 8)butsheisunabletofindevenonethatwould

supportclassifyingtheTownofM ashpee/Plantationasareservation, muchlessthefederal

reservationrequiredbyherownDepartment’sregulations. Tothecontrary, asurveyoffederal

statutesshowsthatwhenCongressusestheterm “reservation”itmeansexactlywhatonewould

expectittomeaninafederalstatute: landthatis(1)“underthejurisdictionoftheUnitedStates

Government”13 whichbydefinitionexcludesallstatereservation;andis(2)anareaoverwhich

atribalorganization... exercisesgovernmentaljurisdiction.”14

TheSecretarycitesno authorityforreadingoutoftheIRA’suseof“Indianreservation”

thetwinessentialrequirementsoffederalsetaside/superintendedandtribalsovereignauthority

overtheland. TheSecretary’sinclusionoftheTownofM ashpee/PlantationundertheIRA’s

definitionof“reservation”bringsundertheIRA Indiansandlandsthatwereunderexclusive

statejurisdictionin19 34, indirectcontraventionofCongressionalintentinnarrowingtheclass

ofIndianseligibleforIRA benefitsandexpresslyexcludingtribesunderstatejurisdiction

throughthe“now underfederaljurisdiction”requirement.

13 18 USC §3103(12)(19 9 4)(“‘[R]eservation’includesIndianreservationsestablishedpursuanttotreaties, Actsof
CongressorExecutiveorders,publicdomainIndianallotments, andformerIndianreservationsinO klahoma”);33
U.S.C. §1377(h)(1)(defining“FederalIndianreservation”tomean“alllandwithinthelimitsofanyIndian
reservationunderthejurisdictionoftheUnitedStatesGovernment, notwithstandingtheissuanceofanypatent, and
includingrights-of-wayrunningthroughthereservation”). See7 U.S.C. §19 85(e)(1)(A)(ii)(Supp. IV19 9 8)
(defining“reservation”toincludeland“withinthelimitsofanyIndianreservationunderthejurisdictionofthe
UnitedStates, ... trustorrestrictedlandlocatedwithintheboundariesofaformerreservationofafederally
recognizedIndiantribeintheStateofO klahoma[,] ... [and]allIndianallotmentstheIndiantitlestowhichhavenot
beenextinguishedifsuchallotmentsaresubjecttothejurisdictionofafederallyrecognizedIndiantribe”);7 USC §
19 03(10)(19 9 4)(defining“reservation”tobe“Indiancountryasdefinedinsection1151 ofTitle18”andanytrust
landnotencompassedby§1151); id. §3103(12)(19 9 4)(“‘[R]eservation’includesIndianreservationsestablished
pursuanttotreaties, ActsofCongressorExecutiveorders, publicdomainIndianallotments, andformerIndian
reservationsinO klahoma”);33 U.S.C. §1377(h)(1)(defining“FederalIndianreservation”tomean“alllandwithin
thelimitsofanyIndianreservationunderthejurisdictionoftheUnitedStatesGovernment, notwithstandingthe
issuanceofanypatent, andincludingrights-of-wayrunningthroughthereservation”). SeegenerallyArizonaPublic
ServiceCo. v. E.P.A., 211 F.3d1280, 129 2-129 5 (2000)(surveyingfederalstatutesandconstruing“reservation”in
anEPA statutetoencompassboth“trustlandsandformallydesignatedreservations”).
14 See7 U.S.C. §2012(j)(19 9 4)(defining“reservation”as“thegeographicallydefinedareaorareasoverwhicha
tribalorganization… exercisesgovernmentjurisdiction.”).
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IV. TH IS COURTH AS A RANGE O FM EANINGFULREM EDIES ATITS
DISPOSALEVEN IFTH E M ASH PEES ARE NOTA PARTY

PlaintiffsaskthiscourttovacatetheROD, takethelandoutoftrust, andunwindallof

therelateddeclarationsaboutthelandbeingareservation, aninitialreservation, andeligiblefor

gaming, (AmendedComplaint, PrayerforRelief). Theseareallremediesthatmaybeorderedin

ajudgmentagainstthefederaldefendants, theonlypartiesbeforethecourt. Therequestedrelief

intheform ofvacaturiscommensuratewiththeactionstakenbytheSecretary, allofwhich

takenwithoutlawfulauthorityundertheIRA, andthereliefavailableasamatteroflaw under

theAPA 15 IndeedtheDepartmentconcedesthatitwouldcomplywithafinaldecisionbya

Courttotakelandoutoftrust. Accordingly, thisCourtshouldissueanaffirmativedeclaration

“unwinding”allofthestepstakenbytheDefendantstochangethestatusofthelandsinEast

Taunton.

Plaintiffsopposeanyremandinlightoftheundisputedhistoricalrecord, foundinthe

FinalDeterminationandinnumerouspronouncementsbyfederalcourtsinM assachusettsthat

M ashpeeswerenotunderfederaljurisdictionin19 34, eveniftheyexistedasatribe(whichthey

didnot). TheDepartmentproceededontheClass2 definitionalonebecauseitknew that

historicalrecordprecludedapplicationoftheClass1 definition. A remandwouldwastetimeand

resourcesandrewardthegovernmentforsplittingitsclaimsandabandoningtheClass1

definitionfortacticalreasons. JustasinCarcie ri,itwouldbefutiletoremandtofurtherdevelop

ahistoricalrecordthatprecludestheSecretaryfrom acting. Carcieri, 555 U.S. 39 4 (majority);

15 PursuanttotheAdministrativeProcedureAct, §706, entitled“Scopeofreview”:
“Thereviewingcourtshall…

(2)holdunlawfulandsetasideagencyaction, findings, andconclusionsfoundtobe-
(A)arbitrary, capricious, anabuseofdiscretion, orotherwisenotinaccordancewithlaw;
(B)contrarytoconstitutionalright, power, privilege, orimmunity;
(C)inexcessofstatutoryjurisdiction, authority, orlimitations, orshortofstatutoryright;.... “(emphasisadded).
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400 (Breyerconcurring)(“BecauseI seenorealisticpossibilitythattheNarragansettTribecould

prevailonatheoryalternativetothetheoriesarguedhere, I wouldnotremandthecase.”).

CO NCLUSIO N

Fortheforegoingreasons, Plaintiffsrespectfullyrequestthattheirmotionforsummary

judgmentonethFirstCauseofActionbegrantedandthefollowingreliefbeprovidedinthe

judgmentandorder:

A proposedform oforderisbeingsubmittedconcurrentlyherewith.

Dated: July7, 2016 Respectfullysubmitted,

s/M atth e w J. Frank e l

DavidH . Tennant(pro h ac vice )
M atthew Frankel(BBO#664228)
dtennant@ nixonpeabody.com
mfrankel@ nixonpeabody.com
NIXON PEABODY LLP
100 SummerStreet, Boston, M A 02110-2131
(617)345-1000

Adam Bond(BBO#6529 06)
abond@ adambondlaw.com
LAW O FFICES O FADAM BOND

1 N. M ainStreet, M iddleborough, M A 02346
(508)9 46-1165
Attorneys for Plaintiffs David Little fie ld, e tal.
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I, M atthew J. Frankel, herebycertifythatthisdocumentwasfiledthroughtheCourt’s

ECFsystem andwillbesentelectronicallytotheregisteredparticipantsasidentifiedonthe

NoticeofElectronicFiling(NEF), andpapercopieswillbesentviafirstclassmailtothose

indicatedasnon-registeredparticipants, ifany.

/s/M atth e w J. Frank e l
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