CHAPTER ONE

“WHAT’S A DEFENSE?”

B didn’t know I was going to jail,” I heard a defendant say as she stood
*ﬁ&ore the judge in Greene County, Georgia. Of course she didn’t. No

: had told her the consequences of pleading guilty. Most people,
ted or not, often have no idea what a guilty plea actually means:
nviction of a crime that subjects them to incarceration, fines, pro-
‘a criminal record with unforeseen future consequences. Many
n know that a guilty plea is not mandatory or that an appeal
tion at trial is possible, even though a judge is required to
vise defendants before any plea.

first come to Greene County in 2001 after hearing about the
_court system which seemed representative of a statewide
I continued to visit for weeks at a time over the next five
quired by the U.S. Supreme Court precedent, the county
e obligation to provide attorneys to those who couldn’t
Nith little state oversight, court-appointed lawyers, for a
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ere sacrificing the interests of their most vulner-
cy—the defendants they were supposed
the defense lawyer, the judge, and pros-
the accused, assign a lawyer,
d for the distinctions and

variety of reasons, W
able and malleable constituen

to be protecting. In this process,

ecutor formed a kind of a tag team—charge

prosecute, plead, sentence—wWith slight regar
complexities of each case.
nder contract with Greene County to 1€p-

Robert E. Surrency wasu
people accused of crime. He was not employed by the

county full-time; he continued to represent 2 number of paying clients as

well. Even s0, his private work was not jucrative enough, sO he needed
rt himself. On an annual basis,

recommendation for a full-time

resent poor

the indigent defense contract to suppo
his caseload was double the national
attorney.'

Surrency was raised in M

win C. Surrency had worked a
grew up in the stacks;

edia, Pennsylvania, where his father, Er-
s the law librarian and assistant dean for
> he said of his upbringing.

Temple Law School. “1
had been born and mar-

Surrency's father, whom he admired greatly,

ried in Georgia. In turn, Surren
where he had kin. Afterward, he headed

the Pennsylvania Bar,

for whom he helped write Op
d established a civil-law pract
to Georgia to become the director of theli

School. Surrency, in his thirti

solo practitioner an
his father decided to return
brary at the University of Georgia Law

well. He opened 2 law practic

chose to move as
cated near several. other t

Watkinsville, Georgia, conveniently 1o
Madison and Greensboro, and near his father in Athens. But he f

it hard to make a living. Surrency seemed to 1
those who had grown up there enjoyed. An old-time attorney 2
plained that Georgians born and bred “kind of rule around here

that Surrency constantly had to prove himself. “He was a strangéh

attorney said. Surrency’s practice foundered.
he drove the thirty-ﬁve—minute

One afternoon in 1987,
Greene County’s courthouse and ran into Chip Atkins, a long

cy attended Mercer University in Macon,
back to Temple for law, passed

and landed a clerkship with a state court judge
inions. He then hung out a shingle as @
ice. In the mid-1980s:

e on Main Street in

ack the relationsiip
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Jawyer. Atkins .
jovlj,yHe - th:cai :::;tthe public defender but no longer wanted the
s Sract to represent poor people was up for “bid,”
e Casesl’)ffc’):"ﬁfurrenc)’ won the contract by offering to handl,
. teen thousand dollars, plus seventy-fi )
an hour for serious cases like murder; his bid, which ¢ v : ve dollars
twent‘y thousan'd dollars total, was slightly lower than ame 1n at a’bout
ex.pl.amed. I'n his first year, he represented forty defend :n)’one.else s,.he
aining a private practice. “It was a good side job,” SUrre:ts Wf.nle A
In the f.ourteen years that followed, his public cas ICY said 1
tenfold, while the amount of time he devoted to ea ;Oad rTlultfplled
shran.k. In 2001, the year I first met him, 1,359 Peoplecw case inevitably
held in the Greene County jail. Because the vast maj e‘re arres&-,d flnd
defendants nationwide are too poor to afford a la jority of criminal
arrested in Greene County would become his Clien::yzeg m?ny of those
fourt;en yc:\rls, Surrency’s pay rose only to $42,150 .2 During the same
onetheless, Surrency claim -
sgtded‘ a large number CZf casese(tihtr(:):ga;ept:f)‘;idago?d reSUI'tS- e
called “a uniquely productive way to do business.” Igt ;I:tn}?i’s VZ:;C}: }'le
nts in

'il‘ld out Of the Sys qu. kly 4 i h he W ey
— 4 i i
| ’ ' 1e"l' 1C h‘ cn, Hlalntalned, was hat th

nd it sa ed hlm frOm ha lng to defend Clients hose cases h
mmed‘ a (l t \' \ %Y €

dic 3 not ha i i
(l time to tr y. Holdll lg onto hiS contract depended [8)
Ve t 1,

ong other things, expeditin,
s g the process. If h
: : : e got stuck
e couldr; tdpush the rest through. The judges expected cl)ln o
one had a motto, “Slow justice i j i
" S justice is no justice”—and
: .o the county commissioners, who had a lot of infl COl'ﬂd
3 ttee that awarded Surrency’s contract peneevit
ers insi .
E eg:;ld a fe}:lz;nmders, such as the head clerk and Surrency’
, saw him as the quintessential : o
Wﬂhwyer” h : ial “meet ’em, greet ’em, and
e andV:v : rr;)et his defendants minutes before they would
. ;,e dyhthen, had few options but to plead guilty.
S. u-l'. ..M.mce - edwas helping people. He saw himself as z;
. asd efending the poor. He helped extract the
. and shepherd the guilty through an imperfect
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When I arrived at the Greene County courthouse just before nine in
the morning to watch Surrency in action, he was trudging up the stairs
to the courtroom. He had red tousled hair and wore a loose grey suit,
The old courtroom, with its ceiling fans and creaky floors, was packed.
Those who didn’t have a seat overflowed into the hallways outside. Sur-
rency looked distracted and then defeated as he saw the crowd that
awaited him. Some, waving papers, laid into him with frustrated ques-
tions. Many had phoned him about their cases but had not heard back,
or had spoken with him briefly and been told to meet with him before
court. They were swarming around him like gnats. “Everybody back up,
Back up,” he said. “I'll try to get to talk to all of you before YOu go to the

judge.”
I had come on the first day of “trial week,” the term of court when
this rural court attempts to resolve cases that have built up over the pre-
vious quarter with jury trials. The label is a misnomer. In four years,
Surrency had taken only fourteen cases to trial out of 1,493; he won five,
The rest of the cases he managed during that period—more than 99
percent—he plea-bargained. In this particular session no cases went to
trial. People either pleaded guilty or had their cases rescheduled, a dri]]!
that took only two days. There were 142 defendants on the court calen-
dar and 89 were Surrency’s. In a flash, it seemed, forty-eight of his
clients rose from the rickety dark wooden benches, one after the other,
to plead guilty. After the first day I spent in court observing him, he an-
nounced, “We have successfully done a ten-page calendar in one day™
For Surrency, speed meant success.
In court, he would yell out a client’s name, like the hostess at';
restaurant clearing the wait list. “Mr. Jones, are you here?” Then he woulk
peruse the list of plea offers the prosecutor had given him and tell hi§
defendant how much he or she would have to pay in fines or servein
time. If the defendant didn’t want to plead, the matter was held over
til the next trial week. Surrency theorized that the longer a case dr
on, the more likely it was that incriminating witnesses might fof
what had happened. His job had devolved into this: Plead g
come back another day.

“WHAT’S A DEFENSE?” W |5

Can a defense lawyer plead virtually all his cases and still be doing
a decent job? In assessing the quality of a lawyer’s work, the number of
cases he pleads out is less significant than the amount of attention he
gives to each one. What is required of him is not necessarily research in
law books, but investigation and client contact: initial interviews about
what led to the arrest or the charge; discussions, for example, with the
prosecutor’s witnesses to assess their strength, or with the arresting
police officer; perhaps a review of any forensic reports or psychiatric
evaluations. What's needed is a range of basic inquiries involving phone
calls or brief meetings that go toward deciding strategy for everything
from bail setting to finding evidence,

Surrency had little time to talk in detail to his clients, and so he
often had limited information to use in their favor. It was thus difficult
for him to bargain with prosecutors to secure 3 more lenient sentence,
nor could he produce the ultimate trump card: a willingness to go to trial
when his clients claimed innocence, Many of them risked losing their
homes, children, and livelihoods if they pleaded guilty, and yet his ac-
tions remained the same: His caseload often made it hard for him to
clarify the facts—for example, whether his client had been the ringleader
or had acted without intent or was guilty of a lesser crime—which is the

- kind of information that can mitigate the severity of a sentence or get
' charges dropped in negotiation.

Part of Surrency’s problem was that his contract did not fund in-

vestigations or expert witnesses. For these, Surrency would have to ask

reimbursement, which he didn’t like to do. He didn’t want to get people
up about spending the county’s money. Moreover, he claimed not
Beed these resources, anyway, because most of his cases were “pretty
and shut.” Under the weight of too many clients to represent, he
o have lost the ability both to decide which cases required at-
and to care one way or the other,

oete dants, of course, didn’t like Surrency’s way of doing things. The
SeEK of the court, Marie Boswell, had received many complaints,
had beep formally filed. Instead, those accused of crimes
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and their lawyer on another,
claiming that the best s0-
e woman, in her

r as if they were on one team
dvice, and a few pro
hemselves. 1 spoke with on
th her friends outside court, who was there
dug into her savings to hire her own
the case,’ she said,

banded togethe
at times passing around a
Jution was to represent t
mid-twenties, smoking wi

on charges of selling cocaine. She
me. He talks with me about

Jawyer. “He meets with
as if this were exceptional.
H.,$ another defendant, twenty-eight years old,a
man with a shaved head, was sitting in the back row O
charged with aggravated assault and battery of his boyfriend. He said

he had never been in trouble with the law before. The crime, which he

d hitting his lover with his car after he learned

m to HIV and now H had

heavily built black
f the courtroom,

did not dispute, involve
that the victim had knowin
tested positive. “ guess 1 panicke

gly exposed hi
d” H says. “Alot of emotions were go-

ing through me.”
H’s explanation cons
H’s phone calls. “I bet if [his clie
pick a person out.” H said.
Surrency, 1 found, was resolute in his de
allow for the prospect of having ill-treated his

treated bad,” he said. «“Nobody could say th

court” But in his mind, it hardly mattered s

to plead guilty from the outset, whether they had or had not commi
the exact crime with which

rather than taking the plea,
pragmatically, he said,

tituted a defense. But Surrency never returned
nts) all lined up in a lineup he couldn’t

they were charged. An

tence. Plus,
ployed wanted to avoid missing WO
was postponed over and over), while the
court burdensome. Many didn't have cars and there was no public
portation in Greene County. «A car don’t run by itself” said on€

itting aggravated assd LW

I met, who had been charged with comm

a heavy meat grinder. She had paid a friend ten dollars for

§ “H” asked to be called by a single initial to maintain his privacy.-

fense of himself. He did not
clients. “Nobody was
at they didn't have their dayin
ince most defendants wanie d

d if he went to trdl
he risked a judge giving the maximum sef
people wanted to move on. The e
rk (which could mean days if the el
unemployed found coming
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More often than no
t, what a defendant
really wants i :
Lta;w rISlchooll1 professor Charles Fried calls “a speZida:::rls Whit Harard
attorney who, perh i Lt
T }1:1 rhaps with a hand on the client’s shoulder “actle‘nd, -
= » : s own; or rather he adopts your interest bis oo
S 1 »
g Thgl a client through the process and defending him a a's oo
 was ) ainst inj
. no’f Surrency. Witness a conversation betw " s‘ e
client, a woman in an orange prison jumpsuit een him and a
“] know I'm pleading gui '
g guilty,” she said. “But
i . I 2 »
Well, we talked about that,” he said donftknow why
She shook her head. No, they hadn’t
“Don’t you remember wh -
en we talked?” sai
through a file. ed?” said Surrency, as he flipped
“We never t Y i
. er talked,” she said, calm and resigned, mocking her 1
asi s e knew she would get nothing from him and j b
o just wanted him to
A Rejecting this complaint, Surrency told me that he talked
clients at i ) o
t S ah some point, but that the average defendant wo ldt el
.f:; .est t :‘1t he or she didn’t get enough time. Clients se b
11.1 their need for attention. “You have to draw the li e
B e line somewhere,”
P I:hseemed that after seventeen years, he was exhausted—b
and the system. As i sd—by the
’ him}' th:nG Surrency put it, the local governing agei’l e)}:)b
i peo, 3 'ree.ne County Board of Commissioners, “did ’Cy -
Wirhp‘Th—degent defendants—“to get an even :b aknt e
. The i reak )
b attii' a;e guilty anyway, what do they need a lawyer ;us:’ °
. ; .e today. There is really a consensus amon thmlr- .
e P g .elr taxes that these people don’t need S
F a quality legal defense.” S
d 50 it went. Frequentl
y, Surrency was i
A pled, iy ' not even 1n court
e Rick ev:: stand in the hallway talking to other cl::::n
N rived d. Hurrency regularly paid Weaver, a forme ’
fthe freedom to ollars for one day of work, which alloweci
commuhicate plea deals to his clients whil
e
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‘Weaver stood before the judge. Surrency would talk to the prosecutor
to receive the plea offer, then he would pass it on 10 the client, often on
the day of court. The next step Was sending the client, with his file, to
see Weaver, who would accompany the accused as the plea occurred

before the judge.
An attorney who is present in court and
mation about a case stands a good chance of influencing the outcome
for his client. Nevertheless, Surrencys in a letter that recapped his work
Joad to the local government budget committee, wrote that there were
ds to be in two places at one time and Mr.

times “when an attorney nee
Weaver has solved that problem.” He maintained that “the trial judge

and the District Attorney were very pleased with the addition of Mr.

Weaver to the business of the day”*

Weaver stood up awkwardly beside Terrical Lashay Porter, who was

in court on drug charges. Porter, in her early twenties, came froma fam-
ity in which two of her uncles, as well as her brother and her mother,
had served time for drug crimes, including trafficking of selling. On a
search warrant based on her brother’s conduct, the police had found a
rijuana that Porter admitted was hers. «I¢ was in my bed-

armed with specific infor-

bag of ma
room.” she told me; 2 friend had
charged with possessing m
to sell—a felony for which

prison. Porter had never been arrested for a crime before.

After the charge she had heard nothing about her case for

years until the day pefore her appear

brought her 2 subpoena sent to an old address. Porter raced to

early, but Surrency had too many peop

When their turn camé to meet,
offering her five years of probation on “conditional discharge™—2

cial, one-time deal for people charged with drug possession a8 a fin

offense that resembles the “first offender” law in which a felon
is dismissed and discharged——with no conviction, if the “terms or €08

ditions” of probation, such as paying a fine and seeing 2 probalic'lﬂ'

given it to her after a party. She was
ore than an ounce of marijuana with intent

the law mandates maximum of ten years in

ance in court, when 2 neighbor

le around him to talk to heb

she learned that the prosecution Wi

pcOTe
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cer Once a mon
i critrhn,eéied I:e.t. If, however, Porter got convicted of another
SR ring the probation period, a judge could nail
oy was clatl senten.ce for her original offense. Given that h
y on the police radar, Porter might well o
even f'or something as minor as driving without a lic get arrested,
conceivably end up getting sentenced to a full ten ye a:nS;ha“‘} she could
not worth it to Porter. She said she told Surren Cysh: e risk seemed
cept the five years of probation, but without the tom d.“,lould ri.ither ac-
even if it meant a permanent record instead. itional discharge,
Soon after the meeting with hi
Jooked nervous. Her foot w;gvas twitlcr}!:i;};(.):;: :::‘:::;?re the. judge. She
2 lawyer she had never met, stood at her side. Surren ‘rvlvg. R’ICI( Weaver,
The prosecutor described Porter to the judge iyw a;nlt. there. |
much less involved in all of that than her mother ;n d ; elieve she is
her uncles,” he said, though he described her home brie ﬂer br“other and
buy drugs” and her mother as “the main one operatin y as “a place to
He then explained the offer of conditional discharge h g out of t.here'”
Porter. After, Judge Hulane George began a “Colli ue:*'as makll.lg to
Porter her rights. She asked if Porter understood thi s}l'lle tl(:a;xtlk)llau'l :10
e right

to plead not guilty and demand a jury trial.

((Y 3 » .
es, ma’am,” Porter said.
Did she und
. fc?rstand that she was waiving her rights, including th
S ion o i ’ °
innocence, the right to subpoena any witnesse Y th
s, the

“YCS, ma’am.”

Despi .
w‘:;l:; :;r;: :avmg told Surrency that she didn’t want to take
. th: Ca;‘g:el .g.amble, ‘the judge informed her that she was
P n rt1.t10nal-dlscharge provision. “Do you under-
: .- C}:)a icular provision of the law, in five years, yo
rd? Do you understand that?” o

>

2
ma’am,’ Porter said.

i VOUgetint() t]()ul)el CO I(l ey()ll")
lf l
| U come back and sentenc

dt Df )OUI ﬁve yeals. DO yOu understand that.; P
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“Yes, ma'am.” “Well. it’
«All right, do you want to lead under conditional dischar e?” ell, itll take us a minute to redraw the »
ght, do Y P get Porter, nervous and disoriented befi emence:
“Yes, ma’am.” didn’ ed before the jud i
’ idn’t und judge, said
“Do you freely and voluntarily enter your plea of guilty to the charge erstand what she was agreeing to. I had terthattene
before and everything was kind e ad never been up there
against you?” panic ind of moving together,” she said of th
. ot the
“Yes, maam. ;
> The
Weaver, who is with you. — v JUdg.e seemed confused and began to go on in
little to do with Porter’s case: “But this is h a way that had
: not the time to im
press me!

“You are represented here by Mr.
It’s the time to b

e honest. You know, if you don’t think you can b

n be suc-

‘Weaver?

you been talking to Mr. Surrency or Mr.
“Mr. Surrency” cessful on it, you're the o ,
She then asked Porter if she had any problems with Mr. Weaver and B e thie fudge w ne “th 1L have to go to prison! Not me!”
d Surrency or Weaver to do. b tionally playi ge was trying to be tough or thought Porter o
y playing games. Later, she explained that she had bee:is .
spe-

wante
cially irritable because she had a horrible cold, and because sh
? use she had

been forced to backtrack wh
en she had

. a large number of cases to get

In court, Weaver tried to tak

. . e e control. “Your Hono i
;:r 1’s that if she is in a position where she is aroundr’dWhat el
: ey’re hers or not, she can face a very real possibili r“_gs’ e
e ity of taking a hit for

But the j isteni

e judge was not listening. “Do you have children?” she ask
¢” she asked

if there was anything else she
“No, ma'am, Porter said.

“Anything you want to say to me before I rule?”

“No, maam.”
“All right. Mr. Weaver, is the sentence recommendation the State

made the same one to which you and your client agreed?”

“It is, Your Honor.”

“Have you had enough time to discuss this case with her?” Judge

George asked Weaver.
«1 would like about thirty seconds, if 1 could, just to make sure,’-’f Porter.
Weaver said. ~ “No, ma’am.”
rward: “I do n'_ “Do you wo;k?”

nferred. And then he stepped fo

ditional discharge,” Weaver said. "l «yo» ,
Yes,” she said.

> ’
i We]l ou need to get out Of the environment or you re going to
g g

He and Porter €0
believe she is interested in the con

don’t think she fully understood”
Porter looked panicked. «I told Mr. Surrency that I didn’t want o
be under that,” she said- “The first offender.”
* the judge said.

“But this isn’t first offender;
the same way, Your Honor,” Weaver
“It’s my understanding, L€

an the first @

up in Pl son. .. What C01 P y
Or are the woImen's prison ulllf()l"ls an

Porter s i
& n;o::le t:le:; ;\:l:i:: l;w:'er shouted out the answer.
: ¢ Not a pretty color!” sai
,_ ﬂlﬂeuel:; ?’(;l(l) rv:;nt tt) go. But that is ;Zur d(:erc.isis::j"mdge oo
E proic; tivovhat she wanted: She pleaded guilty and re-
o :h_EOt under conditional discharge.
B exper,i ene awl.ed. She had no idea that her lawyer
B ce easier for her. A lawyer in a different
arguments to ameliorate the punishment

“But it operates exactly

The judge turned to the prosecutor.

only sentence her t0 what's left on five years rather th

fender up to ten,” she said.

The prosecutor had to correct
up to the total amount she could h
" The judge said, “Well, she said

her. “I think you could sent
ave received.”
she doesn’t want it”
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or advance Porter’s cause. She would have gotten considerably more
than a five-minute conversation before court and would not have been
exposed to a nuts-and-bolts consultation in court. But Porter wasn't
angry at her lawyer; she seemed hurt by Judge George. “The judge told
me to get out of the environment but 1 have no place to go,” she said. “I
don’t want to leave my sister. I am the only one taking care of her.” An-
other lawyer might have conveyed these concerns to a judge, as well ag
the plea Porter had wanted, not let her panic and nearly plead to some-
thing different.

In her hand, Porter had a pink slip that listed the costs she had
agreed to as part of the plea: a $500 fine; $50 for the police officers and
prosecutors training fund; $50 to the jail fund; $25 to the victims assis.
tance program; $250 to the drug fund; $50 crime lab fee; $23 per
month for the probation supervision fee; and one hundred hours of
community service. Somehow, it amounted to $75 a month for the ne al
year, which she could pay off if her boss at Wendy’s, where she worke; i
as a cook and cashier, gave her additional hours. “I got to find me ¢ .'

other job,” she said.
Back in the courtroom, another case was breaking down. This time|

a young woman in a leather blazer was talking in muffled sobs with the

judge. While Weaver was looking for the file, Tasha McDonald stood
before the judge alone. She was asking for her case to be continued.
“How many times has he talked to you?” Judge George asked abol
Surrency.
“Once,” said the woman. The judge wearily announced that'h
case would be rescheduled to a different day.
In the hallway, McDonald was crying hard. When she caln
down she told her story. A single mother of three young girls, she fr
admitted to having applied for a Sears credit card in the name of
league with whom she worked at a luxury vacation community:
Donald had the card sent to her own address, made herself asccoll
user, and then bought $1,895.35 worth of merchandise: beds,
and pillowcases, a CD player, a microwave, a toaster oven— every
for the house.” She also bought a small trampoline for her eldest s
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ter, @ te.n-year old, .who had just been diagnosed with scleroderma, a
hardening of the skin that can weaken limbs. The trampoline, she sa"d
was therapeutic, to help her daugh i ’ -
ghter regain muscle
. control and mo-
McDonald had been charged with financial identity fraud. She
knew she had to be punished, but had only found out from Surren. i
in
the hallway that the prosecutor wanted her to serve 90 to 120 da sc'y
. o . . ln
detention center or jail. If incarcerated, she feared she would lo)s’e h i
. 4 e
job, her mobile home and car, both of which she was still payin offr
and become a burden to the state. “If I do four months in boot cga ’
. . m
you know where my home is going,” she said. She had already re aig
‘Sears for the goods. i
_ There were alternatives. Instead of jail, she could be sentenced t
‘do community service or to attend one of various halfway houses .
or

‘work release programs designed so people convicted of minor feloni
es

can keep their jobs if they have them. She could also have been sent t
e s, 3 9 ©
\a diversion center, which collaborates with minimum wage empl

= oyers

like processing plants or fast-food restaurants. Inmates work duri
ing

: Iday to pay for room and board, and then, if there is money left over,
Egy fines, a mortgage, or to support family members. ,
?_Urrency contends that the results would have been the same, no
mat-tf:'how much investigation he did. However, if he had argued ;h
MeDc‘mald shouldn’t be taken away from her children, due ti her 'at
cumstances, she might not have ended up facing any jail time atalrl-
ly Prosecutors and judges are likely to be more sympathetic :) a.
-whc?se motive comes down to poverty or an ill child. Yet th
it the )u('ige or prosecutor knew about McDonald’s a.rt' 1 .
re slim. You could hardly blame them., T
other hand, m'flybe you could. Weren’t there questions a de-
" :E):;(:) ::l( nltf 11; suspected defense counsel was asleep on
o at Surrency was overloaded to the point
complidt.h arted to ge.t curious about the prosecutor
‘ € was when it came to pushing defendants

e

> Ste"l. It Seemed lik \ y
em
I ost ever one Who appeared before
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the judge was confused and uninformed. What was the prosecutor’s

role in all this?
Wilson B. Mitch
£ Greene County since 1993 and
s. They seeme
ften the courtroom felt like a private party,

ddled around the bench, preventing any-
d like they were teammates rather than

am Jr., had been the assistant district attorney in
had appeared in court with

charge o
d on good terms with each

Surrency hundreds of time
other and with the judge. O
with the lawyers and judge hu
one else from hearing. 1t looke
opposing advocates duking it out

In an interview, Mitcham was surprise
d, “because no one told me she has a

situation. “I am shocked,” he sai
disabled child” He was essentially admitting that he knew Surrency

was doing a disservice to his clients by not discussing their cases with
them. Still, he seemed defensive of their convivial rapport in court,
noting that “even though we are cordial . . . we do have certain dis-

nts” But these were not enough to change the way Surrency
cham knew Surrency waited until the

he still maintained that cases were get-

before a neutral arbiter.
d to learn of McDonald’s

agreeme
conducted business. ‘While Mit
last minute to talk to his clients,
ting the attention they needed.
As for McDonald, Mitcham s

change his plea offer, which he eventua

her first crime of deception.
for using a bad check knowing it
her identity theft she could have receive

prison, but given his knowledge about her fa

judge that she serve only the man
bation and some time ata diversion center “until released
director.” The center would allow her to leave
daughters, who would be cared for by her mother.

For McDonald’s subsequent court appearances, she fired Surrens
and hired a private lawyer. Her case went before a new judge W

seemed annoyed by how light Mitcham’s negotiated plea was. Jud

john Lee Parrott criticized McDon
“went through too many steps” to comm

ald for her premedita
it the crime. “{11've got 50

aid he would look into it and possibly
jly did. It turned out this was not
A decade earlier she had received probation
wouldn’t be honored by the bank. For
d a maximum of ten years in
mily, Mitcham asked the

datory minimum of one year on pros
by the centef

on weekends to visit hes

tion—tnakss
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doubts abou
before agreeit:::t}t‘;f : Ougtt to let her off even this light,” said P
. .e plea. “To be honest with you, m , a.rrott
put people .stralght in jail,” he said. “I'm givin ,most ofthe e |
yf)ur ducks in a row with your kids” Since he ungd ZOU a chance to get
circumstances, he made an exception. McDon aldrstood McDonald’s
coworker whose identity she stole. “[I] was de apologized to the
had good credit,” she said. “That’s why I used hser;irate. I knew that she
McDonald sai )

. Diversm;aéinstze ;r})lded up serving only two months in the
W nctped b . There, she worked in a factory pressing shi

ped her P.aY off her mortgage on her trailer. She | —
ends to see her family, and also took care of all the v . e left on week-
of her one hundred hours of community service ;lInQu‘S penalties and
wasn’t whisked away to jail. McDonald is still ir;c (;Elmportant, she
Surrency told her that she was going to jail. She redulous at the way
“H°;v C;‘ﬂd you be for me when you have ne\l/er talrea;zd to? ok him

n the . me?”

. htC;S: Of.H, Wl'fen Mltcl?am was informed about the boyfriend
g I: ] hve intentionally given him HIV, he recognized th nen’
. 1118 t -;‘: been done “in the heat of passion” “I wish ;;tl:-l ;
nown,” he said; he would have thought about it differently. Still Hh::

gotten a good deal. When Surre
! . ncy hadn’t returned hi
T | ed his calls,
Pﬁm :hs gl;gs. He called a prosecutor friend in a different .
T e e . C
or H as a good citizen. As a result, Mitcham had cl(')lunty(r, }1110
anged his

priginal offer from in pri
five years in prison to five months in a det
etention

center plus ten years’ probation.

- Itis not explici
xplicitly the prosecutor’s job to ask for more inf
ormation

either. The ethi

a prosecutor Z;T;et’:ﬁ;k}’-.cm.ies of professional responsibility
what this means.® In th o justice” but provide little guidance
ney isn’t performine o Pr?secutOr who realizes that a de-
nance or else Withdl-g aggressively could ask him to improve
€ll the judge or make a ;W -from th? trial. If that doesn’t work, he
as lawyers view “mos:tlon © filsquaﬁf)’ counsel, though this
many prosecutors consi:eg(;lrenf:s s e
se attorneys a nuisance and
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don’t think they need to know anything besides the crime and a defen-
dant’s prior record to assess sentencing recommendations.

But Mitcham was not a stereotypical, aggressive prosecutor who
invoked protection of the community as his top priority. He sometimes
helped defendants, as he saw it. Like Surrency, Mitcham had hundreds
of cases piled up in his office; he seemed to think that by putting them
off he was showing compassion to those charged and, in a complicated
way, doing God’s work. But he admitted that he couldn’t keep up with
his workload and had a problem with procrastination. “I am an aqd-

ministrative nightmare walking,” he said. Mitcham had a rather up.
usual view of how and why he did things. “I was raised to be a good
Christian.” he said over lunch at Subway;, as tears welled in his eyes and
he stopped eating his turkey sandwich. He had begun his career as 5
defense lawyer then left to become a minister. But he found this path.l
didr’t suit him, either; the politics of the church bothered him. In the:
end, being a prosecutor was the best way he could find to show his for-
giveness. “You can mete out a lot more mercy as a prosecutor than asa)
defense attorney,” he said. :
At the same time, he was cautious about appearing too compas:
sionate on the job. “I have a bleeding heart, but I try to disguise it. |
dor’t want anyone to think that I have a hair-trigger to dismiss a case!
With good reason: If he showed his mercy openly, he could seem
on crime and get fired. Prosecutors are supposed to be strict and
gressive. To solve his quandary, Mitcham found a silver lining in'hi
procrastination problem. By delaying cases and letting things slide,}
compensated for the defense attorney’s failure to defend his clients
one defends, no one prosecutes, and, as it turns out, no one benefits
Surrency and Mitcham had created a stable but dysfunctional
tionship; and Judge George, who had presided over the two la
years, seemed to compound it. A former schoolteacher, she waill
keep things orderly. “I like to clean things up,” she said. At th
time, under her authority, the lawyers had been permitted to
dizzying disarray of the courtroom as if it were the norm. Sh
that the day I visited had been one of the worst, insisting that il
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trial weeks she took more care of the defendants. Howey h
Greene County judges I observed during trial week see er,dt ¢ other
similarly bad days. They all blamed the problems on sheme 0 have
lack of funding for public defense, and on the community?sr V(l)lume) .
to spend money on the town’s poorest and least law abidin r;: e
seemed resigned to an unwritten obligation to put the cotgl.rt e
pilot—to make justice quick and easy and to dispense with th on aute
cations that accompany a true exploration of the facts, Jud cht;)mph_
conc_eded to acting out of pressure. The jails were overﬂowii eor}fe
needed to move cases forward. “Part of it is that you're stan%d,'so -
above everyone, in front of hundreds of people, all of whom Wanl:tghu'p
cases to be number one,” she said. el
Besides its ease, auto pilot has certain advantages for the judge. If,
for instance, a defense lawyer actually put forth arguments t;} . ‘ge(.i )
might have to make difficult calls about issues like admitting, Ques)tlzorgle

‘able evidence. Some decisions might be unpopular. Defendant
: s con-

.ered g]l]hy m the publlc S eye mlgllt ha\/e to go flee- DOlng ,UStlce
] e much har( le]—] X )1][ In ar ld ()utSlde the courtr OOIll—alld
uld beCOlll

imessier. [t was easier to take pride in maintaining the routine and th

édule. “[Too] many judges, consciously or subliminally, pr ? the
x_aggressive advocate who cooperates in disposing of casz’si ede}: ; e
iing to clear the judge’s docket,” writes Vanessa Merton, a prolrf::ssoer: };;

Pace Law School.?

In Greene County, there were additional incentives for judges t

. the Statlfs quo. There, the opinion of the Board of Cong1 i ;
. (th.e ﬁ-ve citizens who control the county budget) carries a ln:ls;

While Ju.dges are elected and often run uncontested th OO

! ftt}tle influence of the commission and the sheriff, z;nd Z}; tal::

X 'lec:; r:h]e::l powerful bodies might Support an opponent in

: ges throughout the state are sensitive to the costs

g Judges do not want to seem wasteful, «

. T
il I'm a politician,” said

wh i
4 0 also sat in Greene County. “Every four years |
Percent of the people to vote for me.”

WITENCy and M;
¢y and Mitcham, Judge George denied rushing cases
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forward against the defendants’ interests. When asked if being elected
to her position every four years had anything to do with her need to
please, she said no. She emphasized that what I saw was unusual, “It
was just a god-awful day.” She did, however, feel badly about the im-
pression she had made. “The whole thing was hurry up and get it done,
I fault myself for allowing myself to get pushed around and I am better
about it.”
With Surrency, Mitcham, and Judge George faulting the system,
each other, and occasionally themselves, the court began to seem like 4
runaway train. It was hard to tell who was at the controls and if anyone

there was awake.

Of course, Greene County is not unique. The real issue here is the poor
quality of defense representation throughout the nation. There e
three basic systems for providing attorneys. It is difficult to rank them
comparatively by quality since all three are flawed and tend to cg
apart when underfunded, poorly staffed, or subject to the whimsy '.';
judges and prosecutors.® Still, one can quantify the differences among
them. The arguably best system is called the “public defender” gt r

ture, in which full-time defense lawyers, employed by the state,
provided with central offices, secretaries, computers, investigators,
legal research tools.* A public defender system aims to put the de
on equal, or near-equal, footing with the prosecution. In the mal
bountiful programs, public defenders are overseen by a statewid
agency that sets uniform standards and expectations for counties!
circuits. A variation on this program contracts with a non-profit
gram funded by public money and other sources.! I

The second system is a panel program, in which private &

* In this chapter, a public defender system refers to the ideal form where the
works full-time with equal or near-equal resources as the prosecutor. At other tim
book, people use the term “public defender” to refer to an attorney or an office th

the poor part-time in addition to their private practices.

[{¢ )
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on & pre-approved list are appointed and Paid to represent indigent d
nt de-

fendants as needed. The idea, in theory, is for an independent 4
gency or

clerk to select lawyers from a Iis¢ who want and are qualified
work. In many jurisdictions, however, a jiy e makes the 'to do the
which may affect the independence of the att, orney, assignments,

ture assignments from the judge for his who depends on fu-

or her income, Lawyers who

2007, the caps were as follows: $2,085 for clients charged with felon;

: nies
tea a. sentence of twenty years to life, $600 for lesser feloni
for misdemeanors and juvenile felopje o

.. . 5.2 A lawyer
his client’s innocence could easily sp T

end those amo i
o ‘ unts on the in-
iy €. Prior to the fee hike, one Richmond attorney admijt
the fees o
b w;;l-)e s0 low he reserved nearly all his time and labo
b clients: Looking for witn i r

esses, considering djsc
€Xperts were impossible wj e e o
: e with so little fundj
o unding, He tells
ents, who accounted for about 20 percent of hjs j
11~

ﬁsate the case the
mselves lOOk 101 Wltlles €S alld lt ﬂley
> N
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h Robert Surrency in Georgia. Many counties prefer this
ublic defense for the entire

which re-

fee, as wit
od because it allows them to budget p
n a panel program,

lawyers and a complicated pay-

meth
year. It’s also easier to administer tha

quires keeping track of many different

roll.

There is much debate about which system is preferable, especially
among county officials, who want to save money. Houston County in
Georgia, for example, has employed full-time public defenders for de-

cades. Three superior court judges, in a letter to their county commis-

sioners, explained why the county shouldn’t change to a less expensive

contract system.

Having a public defender system means having a group
gated to handle the county’s indi-

of lawyers who are obli
.. [P]rivate attorneys under

gent defense work full time. .

a contract system . . . would simply be operating with a

ompeting interests which a public defender does

__tis naive to think that any private attorney
close their pri-

lot of ¢

not have. .
in this area would, or could, completely

vate practice and handle only the indigent contract cases.
Expecting that attorney to neglect “paying’ clients, or to
make them a lower priority s0 that he or she may give

first priority to indigent cases is equally implausible. . . AL

Another problem with the contract system is the implicit

gives judges over lawyers. In a report by a commission
Georgia State Bar to assess the state’s indige
findings were that “[s]everal court-appoint
expressed concern that if they were viewed by some judges as %
advocates—e.g-, if they filed several motions in one case of dem

trials—they ran the risk of being remove

appointment list or denied a future contract”®?

So for the panel and contract systems,
tives. If these defense attorneys are going to

convened by th
nt defense practice, i
ed and contract attorngy

d from the ad hoc COUE

the problem is on¢ of ince
be paid poorly and if

« b
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what little effo
M rt they make, the consequence might be dismissal, th
X on to work hard on an indigent client’s behalf. > ey
=her CO'Dtract systems insist on quality contr la 0
caseloads and reviews of lawyers before awarding cont ols, like limited
teo County, California, a contract attorney’s fee fviu ntr aCts: In San Ma-
lar case that requires more work than is covered b g(; up 1n a particu-
fee. Also, lawyers have caps on numbers of cases b:s adump sum or flat
study of how difficult they are; additional work is a‘z bon a “weighted”
a higher rate for jury trials. For example, in a misz el y the hour, with
paid a case fee of $190 plus $80 for a pretrial Confermeax_]?r’ a lawyer is
goes to trial he receives $125 per hour plus a erez?e, if an attorney
preparation work. “By the time you add it up You’f ) ett‘f"m of $260 for
what retained lawyers get,” said John §. Digiacimog hmg pretty much
defender. “We are able to keep our staff” » the county’s chief
' The worst contract systems, like Greene County'’s, f;
time lawyer who is hired based solely on how cheapl }; "*ature a part-
_fo the‘work. By 1985, even before Surrency too lf y he is Pr.epared to
.' .léw bid” or “fixed fee” contracts had been condemovjlr A
‘:al‘li Bafr :ssociation (ABA) House of Delegates tI:; pbo);.the A:;:ri-
body o izati > 1cy-maki
;;'_s_t:,m.': Ijnoflgrat:ll:;tlloni for compromising the integrity ofct}}lle justiti
i B o consffdy, (.)cal gc'wernments are often unaware of what
Bt the countr ’: er its rulings advisory. In 2000, a report on the
B o I)l'l t?ontrac't d.efense practice by the Department of
- e isallce St.atlstlcs “noted a decline in the number of
. th, a;:l 'mcrease in‘ guilty pleas at first-appearance
o . ¢ hling .Of motions to suppress evidence, a de-
o ﬁorl;e;t :ssxstanie, and an increase in complaints
- happening . Ge endants —virtually all of which described
B o i ﬁfreene County."” Further, the county spent
ning in 1 9’ 6o whth lowest fOSt'Per-case in the state,
e left it up to’eac}fnc :doptmg a plan for Georgia, the state
use. A decade later thunty t o determine which of the three
Beoincil e l-Eglslature created the Georgia Indi-
C), which was based in Atlanta to oversee
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ems. The GIDC issued 11 percent of the total monies
de. Of the 152 counties, only 20

three employed a panel

the different syst
used to run 152 of 159 counties statewl
decided on full-time public defenders, seventy-

and 59 used contracts as their primary method.'®
e money, the GIDC asked counties to adhere toa

delines fixed standards for how to

system,
In exchange for th

detailed set of guidelines. These gui
pointment of counsel within

ine indigence and mandated ap
among other things. The

seventy-two hours of arrest or detention,
tite committee of three volunteers be

GIDC also required that a tripar
dards. The tripartite committee, how-

responsible for enforcing the stan
ever, lacked a staff and often included nonlawyers or local businesspeo-
ple who had no interest in meaningfully supervising the indigent

defense program, other than approving vouchers. The GIDC might ad-
monish a county based on an anecdotal complaint, but a county could
ignore a reprimand at will. A report in 2002 by the Spangenberg
Group, 2 research and consulting firm in West Newton, Massachusetts,
which specializes in improving justice programs, found that in recent
years, the GIDC had not refused to provide funding for any county “in
part because it fears political fallout or possible complaints from

judges and other local people” to the st

no teeth,” the report stated.'”

determ

Traditionally, the country’s legal apparatus favors the office of the

trict attorney. The states instinctively supporte

cutors offices because O
those who commit it. By contrast, the need to provide counsel for pod

people accused of crimes is a burden that the U.S. Supreme

thrust on the states in the sixties. Thus with a more popular ma
y and resources. For instané

ceive more mone

National Advocacy
ors. Thereisa similar Scif
federally fulé
of Iustice_

prosecutors tend to re
Congress spent $26 million building the

Columbia, South Carolina, to train prosecut

in Reno, Nevada, for training state and local judges. No

counterpart exists for defense lawyers. Also, the Bureau

ate legislature. The GIDC “has’

d the creation of proses

f a political will to solve crime and punisi

(3
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tance gives fe i
$170’4g3 3’000d;rrz:luag1: t:l)1 est;t;, and local law-enforcement agencies (e
e, ward l?)'rne Memorial Justice Msistanf.
Nationmvide, prosects no equivalent moneys for the defense.2 )
N ighe caseload D(.)rs 'also receive more funding because .th
. gy pros.e Istrict attorneys (sometimes called state’s ety
B el prosent 0c:tors Or county attorneys) represent the st:t-
. o to defendants, the St) so the state foots the entire bill. But when 'i
. — defen;e Ins éte .pa)’s only when they are poor and l
; ! alifornia, for example, re or'xly
cre;:)an}t1 funding b.etween prosecutors and public d;fenzorts show dis-
:;g.g(t)’ :V 5::;?:2:0;:;6-‘3:%’ indigent defense receivese:rsl a\f:rraever)f,
- I—— Groi:g, .end of what most states provide.2! A r:’:o(r)t
535 bmrf in 2092 e'stimated that states and countie
o oo tl-lat $51c;)nm (lm indigent defense;? whereas in 20013
cases in state and local jurisdi .10n was spent in prosecuting crimi :
jurisdictions—a $1.7 billion gap.2 (Both o flzinal
. ese

 statistics are date
- d anfi experts say the discrepancy is prob
‘but an absence of nationwide statistics exists.) e

lth
W SUC ]l a dlfferel’lce m IeSOlereS, e€ven the best Publlc defendeI

=-|'o'ﬂices which h :
}_wmey»s ; a\l/)e full-time professional lawyers, cannot
Om pr: 3 9 > T
B n problems like high caseloads. Instead, the o b ;) ect et
Pro! ew i ' ’ ve
over51ght measures in several states. Bro dr oy
- Broward County,

da, for instance, wi s
.- z; Vl\:ﬂ; (;loi 1 Sh million budget, has a prestigious public
ay of some judges, that the head of the office announced, to the
et witho:lt ﬁrsitit:)rrfe)’s could not plead defendants guilty
ings” 2 memo to j clients prior to an
o accordin:)tojltl}clieg ZS e fr?m public defender 1;0(;::‘:
'@ meeting has not taki roward Daily Business Review. “However,
: B o en place, we are legally and ethically con-)
standard has bec g any plea to a client.”* What should b
ome so hard to reach that special requiremerextes1

Ed to enforce it.

2 GIDC was fail;
ailing to notice '
the problems in
Greene County;
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others were not. Stephen B. Bright, the president and senior counsel of
the Southern Center for Human Rights in Atlanta, had decided in the
mid-1990s that Georgia’s indigent defense system was so bad that his or-
ganization was going to keep challenging it until it was brought into line
with the ideals of American justice. Bright, in his fifties, has made a ca-
reer of championing unpopular causes. He became the director of the
struggling Southern Center in 1982 and has often worked without pay in
defense of people facing the death penalty and on litigation to improve
prison and jail conditions throughout the South, The organization hag
eleven attorneys, an equal number of investigators, and a stream of stu-
dent interns and volunteers.

The center is fueled by a profound sense of purpose and by Bright’s
inspiration. One staffer wondered when Bright ate, and then, one nighy
at around three a.m., saw him downing an energy drink at his com.

puter. For years, Bright had set his sights on creating a state-wide pub-
lic defender system in Georgia with full-time lawyers. He toured clubs
and community halls to arouse the public’s interest, making speeches
wherever possible. He told it like it is: People charged with crimes, no!

matter how small, whether they are guilty or not, are treated “like ham-.

burgers in a fast-food restaurant.” He discussed the defense atto
need for independence from the prosecutor and judiciary “so
judges would not use lawyers for the poor as clerks to process
cases.” He wanted to get rid of the hodgepodge system that contrag
out defense for the poor and ended up with the likes of Surrencyle
worse. He sought more resources from the state and counties to! ral
both new lawyers and existing public defenders.
Until the state made proper changes, Bright planned to expos >4
root out bad defense systems, one by one, by observing various &
in action and filing a series of lawsuits claiming violations of theid
and federal Constitutions. I had learned about Greene County's
lems from a series of phone calls with advocates in Atlanta, and
told Bright it was one of the courts I was considering looking at

he had never been. I asked him to join me so I could get his p

<« >
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on how this court matched up to o
had appeared on Nightline, onpthe r;g‘i:cr),s ::dhijldvs:rjz;lsE o ough he
ticles, legal professionals knew him by name but not alwze:v;pa: -
Greene County, Bright slipped into Judge Hulane George’); CO)l,l ;tlce. N
unnoticed. He sat with a yellow legal pad in his lap, at the endr r;) e
first row, near a few other lawyers who had cases that day. of the
Bright believes that change begins on the ground, in tl;e court
and he doesn’t hesitate to speak his mind, much to the anno rtroom,
judges, who feel like he lectures them when it should be the otylil e
around. As the day went on, the proceedings in Greene Coun ber o
harder to hear. The less people could understand, the more ftr}; te e
bored, and restless the audience became. Spectators shifted lo:(;}ate‘d’
liir seats. They whispered. I sat a few people away from Bri hty .
tempting to take notes. The people couldn’t hear a thin dg . &
sensed their frustration. g and Bright
K- leaned over and whispered, “Why don’t you go and ask the i d
to speak up?” I laughed. I considered myself an observer and wa1e1t)eud tge
inconspicuous as possible. I was also embarrassed to make a ruckuso

4 was court, after all,

I'went back to straining to follow.

'Sudf.ienly Bright was on his feet. “Your Honor,” he said in a d

! ,'._v01.ce. “This is a public hearing and there are people here e;p’

_t--_to listen to what is going on. So if you wouldn’t mind o

would be much appreciated”

]_uége George looked like she had been slapped. Bright didn’t

1:'; _comman(.iing man, more like the lanky Kentucky farmnboS eel'rln

-ee:t:::‘;:ngH %1p.lH1c.al had a wholesome face and full red i,lai:
€. His crothes didn’t match hj i

nd Yale law schools in his free t?r;sep;iig;?c;sh;itr:i;};; Soint

.ht.y-dollar suits on the road. A deadenin
dhis interruption, i

speaking up

somber silence

me, could you please come b
. i e before me? I would like to talk
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d to appear before you. 1 will

d 1 would just appreciate it if

36

that’s fine. 1 don’t nee
just an observer. An
Thank you, maam.”

refusing to budge.
and before me,

“No, ma am,
stay right here. 1 am
you would speak up-

Bright sat down,
«Gjr, 1 order you t0 come st > judge George said.
Bright climbed his way over the packed row. With gravitational
o the audience, he took control

force, whipping himself around to play t
of the courtroom.
“Your Honor,
court today from Atlanta. 1 am here €
people have 2 right to hear what is going
work, having left our children in the care of other:
what is going on in court today. You are denying us our right to listen to

a public hearing. So if you wouldn’t mind, please speak up.”
The exhausted, twitchy crowd was now focused. Someone started

soon the entire courtro
“That's right,” and «We can’t hear anything,

ijght and 1 am 2 lawyer visiting
o listen to this public hearing.
on. We're all here, missing
s. And we want to hear

my name is Steve Br

to clap, and
«Amen” and

you, sir”
«] have this viral junk in my throat,
tired. Alarmed, t00-
For the rest of the day the judge &
it regularly asking, “Can everyon¢ hear
f interest here today.”

seems to bealot o
In a court where people had grow
ak louder was blasphemously glorious
uted out,

g the judge to Spe
meone in the audience sho

sed a micro
2 1just wantto make sure.

merely askin

shook things up SO that so!
ing the heat. Sur enc)

can’t hear you,’ at Su
tensely flipping through his notes.
most of whom were his clients. “Can you hear me 0

had to respond to the au

the crowd.
“No!” people shouted.

Judge George clapped h
she told the crowd, and couldn’t stand noise.

er hands together. She use

om was applauding with cries of
> and “Thank

> judge George said. She did seem

phone and would tap.

n accustomed t0 being, ignored

ow?” he said, fad

d to teach §6 hoo

«
w b
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Bright had become
a celebrity. In the b
the shoulder and shook his hand in gratietu(fieaks, people patted him on
“I got somethi ¢
B e launch .mg to tell you,” said a man in deni
nched into the complexities of hi B
s case,

“Come talk to my
e n » M
ext,” said a woman hitting Bright on th,
n the arm.

Bright was not the o .
B e couyagezlll); On;.tf}'lng to accomplish reform on the
W . they conild not .W istle-blowers in Greene Coun gr0ur'1d,
> : simply return to Atlanta bt e
stay gut;lw}(l:ere wt?ey didn’t fare so well. unscathed; they had to
athy Crawford, w. :
My right after Obt};;)n?vas in her forties, had started working f
B e us mg a degree in paralegal studies. Sh fg or
B thereof and(::/n in a. box. I remember looking.at t;i oo
he just so brilliant tl,lat N ondering: Is this man a complete idiots SY?‘
ot she liked § ¢ can get away with this and still do his j °r”1 ’
urrency. He had an easygoing manner. Wllls wbli
. en they

‘wpooled b
ourt the Sang’ \!Ve’re Off to se€e the Wizard g Sh
to ¢ y . (S WOl.lld

laugh.

In cou
s th ine to see SUI Iellcy SOIIletlllles a.k oW
rt W]lell € l sn ed d n

1n stairs h conterence
4 Wi , 1€ Would announce that Clients Could f

\ either him or i
B th;}:a::/of:ird, as if they were both lawyers. Crawford
i e o res. She a(t(dvertised office hours when peoorl
e et c‘z‘alses. I had a tremendous turnout thf .
T a— }.mu would pull reports and look at th iy
. ways to see me.” When she tried to tCaTk
i . perso;l " wever, he often didn’t return her calls
-0 hecat'lse she didn’t work out of his offi .
rford also noticed)tl:ateSs:ld' .
e . rrency rarely filed motions to
i l:;aircllngs: The.se usually involve req:::titrllle
o e o entification be excluded. Judges d ’g
at’s not the point. Motion practice is a :r:;
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of discovering information about the prosecutor’s case. For example, 2
police officer might testify at arraignment and then the defense is enti-
tled to his reports and has the chance to cross-examine the officer

about his practices. “Any investigative leads unearthed in this manner

are most useful if they come sufficiently early so that the defense has
ample time to follow them up thoroughly,” reads a seminal treatise on
how to defend a criminal case.”

Sometimes, when other lawyers’ motions were being heard, Surrency

would ask Crawford to come to court and sit in with him because the

county commissioners might come by. “I said to him,” Crawford re-
counted, “You're willing to sit there for a whole day just so someone will
think you're ‘working?” The answer was, apparently, yes. Crawford ad-
vised him to start filing some motions of his own and turned to the
codebooks. She drafted up some documents based on sample forms she

found and had Surrency sign them. Then she filed them with the court,
Crawford’s next “assignment” was to begin visiting with the prose-

[{4
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some back-and-forth, 4 plea deal wo

“I'was actually asking her to come clo
dle caseloads,” Surrency said of an ethical b
4 C
Thel: were onl‘y $o many hours in 3 day. ... was workine «;
aweek. A lot of it was homework— was talking to }(:rl;mg sixty hours
€ families.”
- But it was h .
:vvhsether ;1e thjualu}’ had the time to spend on cases or arf o
as overloa . ' not,
€d, fazy; or something else. Mitcham felt th t“s,hether be
at Surrency’s

cutor alone. “Don’t bother calling Surrency,’ she’d tell Mitcham, ex-
plaining, presumably on Surrency’s behalf, that he would rather see ten
than fifteen years on probation, or, for example, that he was consider- .

ing a motion to suppress evidence.
Mitcham, who sat on the board of governors for the state bar,

governing body that recommends changes to ethical standards to
state supreme court, claimed that he “didn’t feel comfortable negotiats"
ing with Cathy”” The Georgia Code of Professional Responsibility pros
hibits a lawyer from assisting a non-lawyer in the unauthorized practif
of law.2 An advisory opinion by the state disciplinary board expla
“competent professional judgment is the product of a trained fami
ity with law and legal processes, a disciplined, analytical approach tod
gal problems, and a firm ethical commitment.” Among those duti
the board specified should not be delegated to paralegals are “né

pected or pending litigation.”*’
Yet Mitcham negotiated with Crawford anyway, risking Saness

or disbarment. “She was very zealous on behalf of her clients,” he$
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+ 28 According to a letter from Shapiro to Boswell, the tripartite
ed to “re-energize the current defender” or hire some-
29 Despite this, no action was

in cour
committee agre
one to replace him to improve services.

taken.
Walter “Bud” Sanders, vice-chair of the Greene County Board of

o served on the tripartite committee. Sanders didn’t
recall a need to overhaul the office. “The only complaints 1 used to hear
about were from the attorneys who said that the inmates were having
trouble getting in touch with [Surrency],” he said, which he felt the
committee had addressed by setting up a Jocal phone at the jail. Sanders
didn’t hear of “real problems . . . Judges never complained. Many judges
never complained,” he said.
Crawford confirmed that no one complained. The only reason she

was allowed to do the lawyer’s work that she did is because “the system
allowed it—the judge, the DA, the probation officer, nobody cared.”

So she took her complaints elsewhere, to the local indigent defense

committee—“and they listened to me rant” Not that it made a differ-

ence, she noted. Crawford left her job soon after she complained; though

Commissioners, als

the circumstances O
been financial issues.
check,” she said.

Boswell quit, too. She wanted no part of what was happening in

Greene County’s courts. “The commission thinks that if you don’t talk

about it, i
going to get worse.”

What was happening was routine inj
job as a clerk for a judge, Boswell predicted that Greene County WO

“get hit with a lawsuit that is going to rock the world”

oA ]

To its credit, the State Bar of Georgia did appear to recognize 50
thing of the problem that existed in Greene County and elsewhere
1988, the bar had established an Indigent Defense Committee, 3 8

of volunteer attorneys who were supposed to coordinate lawyers &

f her departure are unclear, there appear to have.
“It got to the point where I had to beg for my
governor and the chief justice of the Geor.
i.a-.commission to investigate Georgia’s in
gmmendations for its improvement. «
Will would listen and take action and

'I' D i
© Lemocratic governor at the time, Roy E. Barne
d S,

t is going to go away. But this is not going to go away. It’s only’

ustice. Before she took a new

___ﬁ
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other agencies t i
e 0 help provide better representatio
nfortunately, the committee had not b o e

i : done an .
then ;on Dl9;8, the president of the bar asked o W}illt::ngD fOI; years. But
over.”? Du ) ‘ ' o Du
about a h lfo;e worked in the picturesque town of Madi ose to take

a ?Ur from Greensboro, and didr’t s .15011. Georgia,
man to champion the rights of the po eem like the sort of

with criminal law. He did corporat °r-kHe had almost no experience
o € wor AT Tgio o es
Fonciliztory nature. However and civil litigation and had a
b

with the state bar and agreed t (?;BOSC wanted to be more involved
} ecome chair of :
no real idea of what he was getting himself into the committee with
Over the next i . )
. zi’ear, his committee interviewed various legal
e
e ized that the system was not what it should bg DP o
emely m e.
| yt d().ved by what he heard. He discovered that v
e .
P g treated in a way that violated “common decency’ a dPeople
ut the integri ;' a i
i - gﬂft}’ of the state bar at stake. Moreover, as he scy 8 nd which
nt system idi > aw 1t -
Const:,t 4 ‘f‘IProwdmg lawyers for the poor surely violated tt:e o
ution. “T am ' ate
tution” he said “T; Republican and Republicans care about th Ce Us
. ,] ", « The Constitution clearly says you hav 'e onsti-
er] wi B €a
w}; th f:l:l ‘fvas becoming meaningless if you can’t aff drfght S
n the fall of 1999 ; ord it.”
» the committee passed a resolution to ask the stat
state

g.ia Supreme Court to appoint
digent defense and make rec-
We believed that people of good
respond,” DuBose said. However,
didn’t do anything
he deferred to then
am who by Decem-
appoint his own com-

t{le resolution for twelve months, Ultimatel]
S:};reme Court Chief Justice Robert Ben)}';
U0 had tak i
4 en up the issue and decided to
Meanwhile, th,
.: '-.they - ;d e members of the state bar’s committee had draf
. endowould be a simple resolution of twelve o
N B lrse. An-fong the proposals were that the s
P counties absorb all indigent defense
ody be established to administer a publc

principles
tate rather
osts; that a
ic defender
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that the contract system be abolished; that resources be meted
between prosecutors and defenders; and that defenders be
judicial authorities.””

ent from local governing and
el committees and

independ
The pr'mc'\ples went through various upper-lev
i > said

took two years 10 be endorsed, 2 «dreadfully laborious process,
Emmet Bondurant, 2 civil attorney who was also on the committee.
Bondurant, named one of the top ten lawyers in the US. by the Na-
tional Law Journal in 2001, had been working for over forty years to
improve indigent defense systems in Georgia, but was still surprised by
how much resistance the committee encountered. He blamed a group
of “recalcitrant judges” who had input a$ members of the bar and felt

e interested in moving cases along than

accused of being mor
The general feeling

ple accused of crime.
down here and don’t

systerm;
out equally

unjustly
in caring about poor peo
among judges was, «we are doing things just fine
need Atlanta,” Bondurant said.

Superior Court Judge Lawton E. Stephens of the Western Judicial
Circuit in Athens, Georgia, wrote 2 Jetter summing up the judges’ con-
cerns. He said that more state funding would improve indigent defense
but that eliminating judges from appointing defenders and deciding
their compensation would not. The bar commitee P

wrote, ‘removes the judge from the process t0 the d
digent defendant and counsel”? Stephens wanted contro
which defender got which case,

attorneys were competent to handle sert
he feared that attorneys would be randomly assigned.

example;
took issue with the insinuation that
tent attorneys. “That was a myth,’ he said.

d its work, Steve Bright

While the bar commitee di
s of his own. For him, being aggressive

Center was pursuing reform
the system, and it often seemed like publ!
the federal lawsuits of the 1950s, 608 and

as the only way 10 makeit

the only way to amend
interest litigation—=¢-8-
that forced state schools to integrate—W

pen. Ata symposium on in

roposals, Stephens
etriment of the in-
| of assigning
since he knew better than most which
ious charges, like murder, for

judges did not care about COMPE

of the Sout 4

digent defense in 2002, just as the state ™

«
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considering essenti

s thatgGe oerngtil:ls rierfzirm, Governor Barnes noted in videot
overnight and called on igent defense problems would not b:pse(i re-
i e— L:)nfj:enc'e participants to stay in the re(; ved
nor took his time, new li tfl‘ . Bright responded that while the orm
sear you”™ In fact, It ‘.lgatlon would be “coming to a courtg:ver-
-4, since 1996, ﬁ]e,:d ag:ltll::; was nothing new. The Southern Cem:se
e aalted on its respansibil er of la\'Nsuits alleging that the state ; er
. poor ity to provide effective assistance of counsa:

Legal challenges, ho
b6 foderal lawsiit Luc‘;’;’ir,:[ad t.o I')e precise and strategic to work. A
B e 10 make changes . Harris, .m which Bright was not invol 'd
o ’oo s?vee.pmgly. The class-action suit }‘:e )
B coretic of oro Vig:s entire indigent defense system was ::vhlch
asked the federal court to .lng constitutionally adequate Servicesl’fl "
B gt the state. But l.mplement standards and then monitor’ t}f nd
. -Geor 1.t ’was unlikely that any federal judge Zlm
e Courtsgla s il 59 counties had the same problimwl(:l X
B dented and improb bWO d take over state courts entirel o
probable. Luckey was dismissed six years la)t,e;v?ss o

Bright’s approach wa
s to deal with each
county’s individual
prob-

lems. He had put togeth .
and law-school graguatzz‘i:am of investigators, mostly recent colle
against a specific county and (;lcollld build a civil class-action law: g'e
watched, visited jails toyi the state. His employees sat in co -
nterview defendants, and requested ﬁ;:tsf and
s from

clerks’ offices. Th i
o, :); :v;x:; trying to see if a pattern-existed—jud
. elense attor.neys not talking to their clielglis
. hg se that violated the law. It was ti )
umbed through thousands of files to lf;;s;?le
n-

to go to court CO t ﬂle (:() titutional vio ation mn
. r and y
. un ns 1 1 1 1 S
A @ I he f - 1 f ] [: f
T
)
about lega theOI y rom y
, Ple er to write O. the safety o
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their offices,” he said, adding that, “unfortunately, as a general matter, their few persona] belongi ngs, and the g
710 one wants to go into the courts and see what is happening” In fact, cials had given them ¢, get home,” ¢, EN +75 b tokens that Jail off
what people find so disturbing about Bright’s lawsuits is that they In Spring 2003, 1 caught up \;Ithi; ew York Times Teported, 38
name names of individual judges, prosecutors, and defense attorneys the Cordele Circuit jp B B right's team i Crisp County in
and specify what they do on a daily basis, thus taking people deep ip. researching a lawsuit, A5 the day w’;g:";’ :‘flere the Southerp, Center was
i ; Cting unde

side the actual courtrooms, ' were rustling n ervously and crowding into Ci Tway, loads of People

Some places were an easy mark, like Sumter County, Georgia, the prosecutor, Denjse Fachini, 4 oy urt. Inside the courtroom
where former president Jimmy Carter had a home. There, a judge would trict Attorneys Association, s ’ r Mer president of the Georgia Dig

» Slood on

immediately ask defendants to sign a form waiving their right ¢, a was going to read out 4 fistiot P
lawyer without having informed them of that right or of the dangerg
and disadvantages of proceeding without representation. The judges
“give the impression that . . , if you don’t sign the form and return jt ¢
the clerk, your case won’t be called,” Bright explained. His suit agajngt
the county, filed in federal court, alleged systemic denial of constity.
tional rights and was settled in 1998 with the county’s consent to i
plement improvements, including the distribution of a new form titled,
“Constitutional and Legal Rights of People Accused of Crimes in e

Was “not a cop-

State Court of Sumter.” . S
fonal violation for them to talk” to her so long as defeng, t
nts un-

The Southern Center had similar success in Coweta County jng

class-action suit it filed in state court. There, the center char. ed that 3 . , to a lawyer, “People oft

8 they are guilty and want ¢ Hearuit P. en know
over a two-and-a-half-year period, more than half of the poor pe she said, adding that 3 ki T what the offey j5» from the Biiree
found guilty in felony cases had Pleaded to crimes without ala putation, Also, o¢ i) of people know” her and b o
present. The complaint named two part-time defense attorneys who g , % matire bfine Someone pleadeq guilty she

their clients languish in jail without a visit for months, as well as
judge who had a habit of encouraging uncounseled defendants
speak to the prosecutor and then plead guilty without a lawye
suit was settled in 2003 after the county set up a public defender’s of
with three full-time attorneys,

In Fulton County, Bright convinced a federal judge that poors
resentation had caused overcrowding in the jails, which had
whelmed their health-care services. When Bright made clear th et with Fachini o]
inmates had spent more time in jail on misdemeanor charges thi Ham going ¢, Plead gujlpy» » a5 if her fate yag
they’d been convicted, a judge ordered the prisoners released. -
ing out of the jail, the inmates clutched brown paper bags contd
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nd said that her husband
if 1

46 7 ORDI

state report she had lied a

baby’s leg. On the
“My husband threatened me that

had had nothing to do with it.
he would beat me.

At issue was her ability to get her baby ba
Chartoff, a lawyer with the Southern Center,
w. She leaned back to talk to th

sitting in my 0
she lied on the report didr’t mean that she was

could have a defense.
«What's a defens
«you acted under duress,;
rced to do something.”

didn't write that,
ck from the state. Marion

was observing court and
is woman. Just because
guilty of the crime. She

2" she asked.

» Chartoff explained. “You could have

been fo

“Well, that’s me, that is me; t he was go-
if 1 didn’t sign
d talking. Then
ilty right?”
£f said. “You have a defense”

nter found people without lawyers

oss Samuel

> the woman said. “1 though

the form like he said.”

ing to beat me up
she tapped Chartoff on the shoul-

The woman stoppe
der.“Ineed to plead not gu
“Yes, plead not guilty,” Charto

In Crisp County, the Southern Ce
languishing in jail. Investigator Atteeyah Hollie came acr
Moore, who had been in jail for thirteen month:

He had never seen his court-app
he was being held in jail because the
selling drugs on 2 different occasion. The warr

When Hollie was

had actually been dismiss
people at the jail or him. When 1 spoke to Moo
had written while in jail to five different organizations as W
lawyer appointed by the court, begging for help. But no o
him. “You feel like 2 castaway, he said. “Nobody knows you exist.”
After the Southern Center looked into Moore’s case,

d into the bright s

out immediately. As Moore emerge
rlier, he felt distrustf

same shoes he had worn more than a
to see i

am constantly looking back
again,” he said as he walked the eight miles backtot

ointe
re was an arrest warrant

ant was a year old.”’

doing research she saw
ed four months earlier,

year €a
f they are going t© lock

s on a loitering charge.

d lawyer. He soon found out that
for him for

that Moore’s drug charges
but no one had told
re he produced letters £
ell as t0 @
ne had answered:

the jail let him
unshine in th

he town. His 1af
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ily, with whom h 3
i her say the wre now l'lVCS, would never have intervened.
People lik ong things they are going to be lock de ey think
e like Moore made ocked up.”
perfect exam .
reporter. ples for B
p ' s about them, use them in his speech right. He would tell
Jawsuits. es, and feature them in hi
is

Bright’s efforts
shoil P beeiorzl(;il:;athat every defendant be provided a la
B pecson o st court n;. The U.S. Supreme Court has ruledv‘t’l};er
 isonment Sy ac1 arged with a crime who is subject to i at
tion and has his or her jail e Even if the person is put on 1:1-
o ———— )0 : tfn.le suspended, this individual has I:r? a-
The court based itf rutl)'Jall’ otherise i
8 iall criminal prosecuti ings on the Sixth Amendment, which
s ocom (l>ns, th.e accused shall enjoy the right -
B e this amendmenie for his defense.” It may seem obgvio. o
b ;neans everyone, rich or poor. After Es o
bl sices going head ed on a concept of symmetry: two ol e
g head to head to produce the truth. If oness(:gl et
g e can’t

pro erly i t y, g
p p Cl allenge he cusations because Of po ver ethin a.
h t ac sa SO th i h )

to be done to rectif i
i the imbalance. The hi
. The history behind
the amend-

“ment, however, explai
, explains why the states enforce it so uns
uccessfully.

To begin with, th i
, the colonial courts of eighteenth-cent
-century America

‘did not permit the
lish courts, the aCC.used even the presence of a lawyer. Lik
el .
_ y permitted counsel for “petty offenses” b ¢ the Eng
es” but not for i
im-

tant cases lik .
H. Langbei;f‘ej:ir::es Td tr?ason,“ As Yale Law School profi
Ig cases was that 1fs ’f t] e rationalization for having no l: Oeess?r
fthrough the (Simplicia sely charged, the accused would clevz 1:15 N
fesponses of guilty det: a;ld Innocence’ of his responses, wherm-
ich probably would not endants would ‘help to disclose the Tr ‘:’s
Of others speaking fosr0 V}:’ell ]?e discovered from the artificial ; ,
S Was not palatable t them.”*? In general, though, the Bri -
o the American settlers; judges a;?’Point:inljh
Y
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enomous prosecutions that resulfed in the i)rr:;lrcl:
the Crown over.SaW vf innocent people,* and so, inev1t.ab.1)” t‘he o
lonmE e t themselves against this kind of m;ustlc?- '
cans sought to protec framers adopted the Bill of Rights (containing t.he
By 1791 when the r;the Constitution), virtually all of the colonies
first ten amel?dmel:s'roown state constitutions that defendants could
had written;nto ;.elbo()k The Bill of Rights, Akhil Reed Amar notes
use lawyers.* In .IS wanted “notions of basic fairness and symme.
that the new .Amerl.car_ls al court. “If the prosecuting government COl:lld
try” to 1exist in v:hcyr:::he defendant?”* The Sixth Amendment, which
have a lawyer,

ed lal
p f ] p e
IOVlded a I‘lgh[ to COUIlSCl mn ede[al court Inelely ke t tlle 1

sanctioned.
t in step with what the states had already

n

governme

- ht to mean that the
: t was originally thoug 3
ill, the Sixth Amendmen . in federal court,
L uldn’t be barred from having a la.wyer At ' : m,
defendant ?o ity of criminal cases were tried in revolutionary lmCS:.
where a mmorlltl)l'd not have imagined that criminal procedure would
The framers co

licated that a defendant would need a lawyer just té) un-
become 10 SomP happening, much less that the U.S. Supreme o__un
derstand it wzs dep: on the states to provide lawyers, States had_:_thg
o .impose : ‘le do, to decide the rights of men and women p .
suthoriy 2 theytixe treatment was fair and decent, the U.S. Sfup -
il w0 Ton8 fa Sderal government wouldn’t intrude. The la.d.(l(‘)N eder
Courtor 1 i ) tate matters began to change after the Civi :d
invowe'ment' N f the Fourteenth Amendment in 1868 to pro e__
e in the South from oppression by local governm
ety e 51aVte Swhich declared that no state would deny any ;
e amendmer:l ’e ual protection of the laws, would hav.e an
due process an n?ur)' to come; but few gains oc.curred imm
impact 1fn ;her iceh ts of poor people accused of crime. ol
terms of the rig uo prevailed until 1931 when the mul -
. Thfe }S:atsl:ic(:lled Scottsboro Boys became a SYmb: y i
tna‘l o (:S uthern injustice. Nine young black men, i.am .
N 0har ed with raping two white womex‘l ona ed ;._.;
twentykw:;:bcamag At the time, local citizens were 1ncens
throug .

had agreed to take on the case or not. Roddy had
the boys but had come to court as ap observer at
~ doctor, P. A. Stephens, who presided over a Tenness
'{::P arently drunk, would not clarify whether he haq a
c‘l-_efendants.48 “If I was paid and employed it woul
“he told the judge, “but I have not prepared this ca
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ening a lynch mob. All nine were tried i

When the judge inquired whether the p
prosecutor answered yes,

. 49

1 Scottsboro, the county seat,

arties were ready for trial, the
but no one answered for the defense. Origi-
nally, each of the members of the Scottsboro bar had been appointed as
defense counsel, but each had found areason to

one lawyer, Milo Moody, described as a “dodd
able, senile individual who js losing whatever 3
Stephen R. Roddy, from Chattanooga,

getout of It—except for
ering, extremely unrelj.
bility he once had,”* anq
Tennessee, who was unsure if he
not been employed by
the request of a black
ee church, Roddy, ap-
greed to represent the
d be a different thing,”

se for trial , . » He also

‘Nevertheless, the nine black youths went on trial with these two at-
s who had spent barely half an hour talking to them, had not in-
ed the crime or prepared a defense, and who did not seek 3

old, Roy Wright), 50
e Was appealed to the U.S, Supreme Court,

court’s decision on grounds that the lawyers
ork on their clients’ behalf. Th

said that, “during perhaps the most critical period of the
inst these defendants, that js to say, from the time of
fiment until the beginning of the
3h-going investigation and prep

dants diq not have the aj
they were as much entitled

which reversed
did not have 2
€ majority opinion in Powell

ir trial, when consulta-
aration were vitally im-
d of counsel in any real
to such aid during that
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trial itself’®! The court referred to the Fourteenth

citing a defendant’s right to “the guid-
he proceedings” and the “funda-

period as at the
Amendment’s due process clause,

ing hand of counsel at every step in t
mental nature of that right” However, the court limited the right to “a

capital case” and to a situation where the defendant is indigent and “in-
capable adequately of making his own defense because of ignorance,
feeble-mindedness, illiteracy, or the like”%* (After the decision, the case
became a cause célebre for the Communist Party and many appeals
and re-trials followed. Eventually, one of the women later admitted that

she had invented the story of the rape.>®)
Powell was groundbreaking. It recognize
poor and that the representation had to be meaningful. Equally impor-

tant was the court’s decision to apply the Fourteenth Amendment’s due
n an issue of fundamental fairness: the trial

ffective appointment of counsel. As Justice
Pierce Butler wrote in dissent, it was “a field hitherto occupied exclu-
sively by the several States.” adding that “Nothing before the Court calls
for a consideration of the point. It was not suggested below (by the
Jower court judges] and petitioners do not ask for its decision here’!

So why did the Supreme Court choose to i

been called upon even to consi

the Fourteenth Amendment?
s the justices read the papers and wa
55 Or maybe they felt

d a right to counsel for the

process clause to the states O
court’s failure to make an €

Perhap
rect this notorious case.

ew unchecked power of the prosecutor. I

the n
the country favored full-time pr

a major power shift in courts across
ecutors who were marshaled in to de

presented by industrialization and mi
actor in the criminal process,

ases to grand juries of trial

gration to cities. s Before this,

public prosecutor had been a minor
of an adjunct to the judge, presenting ¢
ries, or simply expediting prosecution on behalf of victims Of
families, who at times hired private lawyers to act as prosecuwﬁ-ﬂ-
bureaucracy of police arose to manage an increasing number @

rests, prosecutors began, somewhat by necessity, to take on the '~|'-.1

ntervene when it had not

der the issue of effective counsel under

nted to step in to cor-
a need to acknowledge

n the nineteenth century

al with increasing levels of crime
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deciding whi .
writers 5‘5” o C::( ;::sessi rrlnade 1t to court.*® By the early twentieth centur
. weio(;lltrag.e flt the steep increase in prosecuto;«a).’;
them guil cfe dismissing cases, pleading a high o
Ni mth,tand :oldmg fewer jury trials,% gh portion of
er ' what
disturbing that it decti}:;;atuSef, the Cf)urt found the Scottsboro case so
indigent defendants. But it d(? edere?hze the issue of representation for
e t;) . i : id so with half-measures, leaving the state
B educeted to t};I:POITIt Cou‘ns.el except when the defendant was
case. Only under these ci point of illiteracy, and charged with a ca itai
e proclrcumstances was denial of counsel considzred
it to decide the rest, The states still had the right, within thi
, e rest. in this
In the yea
- . per);;:e:‘:ffgloved, the U.S. Supreme Court struggled to
B e Suprerce Ce right to counsel within the context of a fair
must be provided when t}(:u;t expanded the right, finding that a lawyer
" te efendant could not afford one, regardless
| Inj l;lre of the crime—but still only in criminal
recognize that “withc;ut t}f nson v. Zerbst, the court quoted Powell t
I ol e assistance of counsel even the intellj .
y lacks both the skill and knowledge adequa‘:ell)%e:1 t
0

prepare his defense, even though he has a

S eoli perfect one.”60 :
ﬂff !:::fl:;sﬂzns :i;ClrleSed aﬁ.ﬁr‘matively waived it.5! But ff)ur yzrl'es lr;f: t
picicy refused to appl Ct(l’]gnflzmg the validity of Johnson v. Zerbst exl:’
Brady, it ruled that ;u}; e full right to counsel to the states. In Be;t

' process required the appointment of a laW:’e‘:

State court onl i

: ﬂienad_b;i:r;len l:he ljsu?s were difficult and the defendant
b e : Crfoa. ening the due process protection of

el - iminal ca‘ses where the accused could not

" .se, but still maintaining a distinction be-

; in federal and state court. )

r Zerh 62
sty a defendant who was poor could al Asa result, un-
wa

court; but in s SR

e wtatle courts, under Betts, a defendant cou‘;z, 1ln
. ) on

. uld be fundamentally unfair” otherwise (d d
mstances) and violated due process e
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to apply the rule across the United States,

that regarded the right to counsel as
Why did the court take such in-

All that was needed, then,
was a Supreme Court majority

fundamental under any circumstance.
cremental steps toward establishing this right? In general, our Consti-
oes not frame Tights in affirmative terms. It says what the
not prohibit publication of offen-

from practicing its faith.®

tution d
rnment cannot do—¢.8. it can
or prevent a religious group
s to give the indigent lawyers was not only
£ the Constitution’s reach.

d Earl Warren

gove
sive statements,
The idea of forcing the state

unprecedented but unique in terms O
In 1953, President Dwight D. Eisenhower appointe

as the chief justice of the U.S. Supreme Court. Warren, the former gov-

fornia, had spent many years as a prosecutor in Alameda
fair-mindedness. “It was said

in the years Earl Warren ran it
from a defendant,” writes

ernor of Cali
County, where he had a reputation for
that the DA office in Alameda County
never extracted an involuntary confession
historian Richard Kluger in the classic work Simple Justice. “Anyone
who wanted to see his lawyer before submitting to police interrogation
No conviction ever won by Warren’s office was

~ was permitted to do so.
»64 Warren and several of his

thrown out on appeal by a higher court”

associate justices, such as Hugo Black and William J. Brennan, Jr., were

the driving forces in developing a
code of criminal procedure to pr

amini
and interrogation con

rantless wiretapping
lawyer.®
In 1956 in Griffin v. Illinois,

poverty and inequality in the state cour
man, argued he was denied his right to appeal his conviction of ar

robbery because he couldn’t afford a trial transcript. The court fo
Griffin had been denied his right to equal protection under the Fo

teenth Amendment. In a famous 0
“There can be no equal justice whe
pends on the amount of money he has
lan compared the right to counsel to a college education,
to demanding that states provid

pinion,
re the kind of trial a man ge

commi

that it was tantamount

body of case law that has been called
event coerced confessions, war-
ducted in the absence ofa

the Supreme Court tackled the issueof
ts. Judson Griffin, an indigent

Justice Hugo Black wroté
.I.:..

266 Tp dissent, Justice John k!

e fee waivers 8

students who co 2

E—— t}‘:fg(t) :fit‘ord a state university. “[1] think it is b

T to t.ell Illinois that it must provide su ;Yond

otection for nclusion.” Nevertheless, © pro-

In 1962 thl:_oc.:)r People accused of crimes.
» ourt received a letter in scrawl ;

oner named . awled pen i

without a laW(;::rie: (:loEa-l;l S :e l::dfrl;::na pl:ls-

B b oo fa'l'll @ for breaking and entering and pet t;led

S 1rhy intelligent in conducting his ow: xf) dt;' ar-
Character witness and attack the credibieli:)rr1 s:f’

the main witness agai : .
; against him. Still, he had been f i
tenced to five years in prison.é® ound guilty and sen-

the ruling furthered

Gideon filed his e .

e Court arg l:liillndthwntten petition for habeas corpus to the U.S
I onect The courtga at. he had a right to counsel under the S; N
O Porter and o d.PP'Olﬂtt':d Abe Fortas, then a partner at Ar %xlth
B (Fortas Iater becam‘s"nnghed member of the bar, to re rno >
o e ﬁre a US Supreme Court justice and hi: .
o COI;I, which b'ecame Arnold & Porter.) Fort:t1 o
b Court found 1 g:l was indispensable for a fair hearins aIr_
o o fodea] 1 ?on. v. Wainwright that what had be -
criminal trials now applied to the stai:szn

s

Well: (Reason i I y y

' ‘ ; alld reﬂectlon require that in our adversa system Ot
Ic.l'],rﬂlllal 'llSthe, any pel‘son hauled into Court, Wh() ].S too pO()l to ]ll] ca
I!W)'er. cannot be assured a fail t .a.l € CO! el 1S |
oy . Il unl SS uns i
4 . y
h,n m. 'Gldeon Ovel‘l‘llled Betts V. B’ ad and Put the bUI de
o . . .

P € the lndlgent Wlt}l law yel’s in fe]Ony ca.
m IOVld SES.

provided for
n on the states

Ultlmately Gldcon was letlled Wlth d laWyeI at hls Slde and vaUIt-

LU But the battle to ellfOICC the CouItS Illllll continue: (8] 1S day, n
g S 1 th

becau5e Gid, R
e .
ielawyer ant;n did not prescribe standards for what passed
poor—a rcs’ist many states do not want to pay for la ke
A a . e
In the decade ncehthat has given way to token repres::t rts' 1o defend
: s which followed Gi ation.
o great length ed Gideon, the U.S. Sy
s t : . R e upr:
seta very 18;w b0 llfmlt the right to counsel.” Strickll:neijme Court
ar for what constituted effective coun 11? o
sel in 1984,

I-.- “s.ﬁu.*’aﬂdc(bll t e(lt t t: t O eta edr 1
)y h l *
ha [n]O par icular se fd il d u f
€s 1or



54 [ ORDINARY INJUSTICE

counsel’s conduct can satisfactorily take account of the variety of cir-

cumstances faced by defense counsel or the range of legitimate deci-

sions regarding how best to represent a criminal defendant.””* The Court
said only that a lawyer’s representation must meet an “objective stan-
dard of reasonableness.”’> However, it granted counsel tremendous lee-
g a lawyer is competent unless a defendant can prove
there was “a reasonable probability that, but for counsel’s unprofes-
sional errors, the result of the proceeding would have been different”

The Court defined “reasonable probability” as “a probability sufficient

t0 undermine confidence in the outcome.””® Justice Thurgood Marshall

dissented. He found the standard adopted by the Court so malleable as
“To tell lawyers and the lower courts that

to be meaningless. He wrote,
counsel for a criminal defendant must behave ‘reasonably’ and must act
» 74

like a reasonably competent attorney, is to tell them almost nothing.
The benchmark for what constitutes adequate assistance is so low
that in 2001 in the infamous Calvin Burdine trial, the Fifth Circuit Court
of Appeals openly debated whether to affirm a death-penalty decision
where the lawyer, Joe Frank Cannon, had slept through significant parts
of his client’s case (a three-judge panel of the Fifth Circuit had initially
upheld the conviction and death sentence, 2-1). Nine judges of the Fifth
Circuit Court agreed to overturn the death penalty decision and grant

way by presumin:

Burdine a new trial, b
issue with how much of the trial it was permiss
still be adversarial: [O1f utmost importance . .
that Cannon was ‘repeatedly unconscious’ durin
of the trial” The dissenters said information was missing about:

When Cannon “dozed” as opposed to “slept”; How long

he slept, individually and collectively; How many times
eeply be slept; What happened while he
(were) testifying
en the

he slept; How d
slept, including which witness(es) was
ther evidence was being presented; and Wh

or o
or whether during the

sleeping occurred—which day(s),

morning or afternoon.”

ut not without five dissenters, two of whom took
ible to sleep through and
 there is no state-finding
g ‘substantial’ portions

[(Y
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To this da it re 9
m

client’s deZth e all ” d.ebatable whether a lawyer can sleep dur;

in ordi penalty trial.” So we can only imagin b during his

nary cases that fail to attract scrutiny fi g he what is tolerated

rom the

late courts. public or appel-

According to
an ABA report bli .
fortieth anniver «r 1. published in 2004 apro I
sary, “Indigent defense in the United sl: . pos Gideon’s
resulting in a s ates remains in
ystem that lack
and places poor acks fundamental faj
il t}l:. . persons at constant risk of wrongful 2 fairness
18 1S conviction.”
true at the state level, the federal system i meton”
1s much im-

proved, beginning with the Crimj
e Criminal Justi
K~ connsel at an hourly sate o 5 ooy :c; Act of 1964 that compen-
- y_

a state of crisis,

later Con . case basis;
gress authorized the federal courts to establ'S)hsefv e e
ish federal de-

fender organizati .
.. 0? . feij(::;(fi?g’ which today represent approximately 64
B enizations han 1gent cases and have a very good reputat)',
i o ‘e resources similar to those of prosecut o
" A its staff, funds for expert services o
. go® and they also provide regular train; ’
sion to full-time staff so that they develop th tl‘amm.g
from practicing federal criminal Jaw full-ti:)e e

investigators
and supervi-
e that results

If it is true that the fi
ederal system is i
considerably bette
r than what

1S 1n place st y y
State, 1t 18 Stlll dlﬂiCU.lt actuall to asse Wh t]
ate b 5SS (4 her an

indigent defens i
€ system is effective because there is no s !
o single barome-

ter of success. The AB
b A Standards for Crimi
Criminal Justic, i
¢ outlines how a

lawye; i
ﬂ\;:s rt ;l:o:i:ls jzfend a_x criminal case so that an office ca
. . n assess whether
.-.dfents and investigate. The
86t out principles,
“how well an office ;

and

: dresources to do the basics to meet with

videli
e T lg 1k elines are better than other attempts t,
. o)

o ack an ongoing methodology to ascertai
. - Carolinn,g ;hZ nation’s poorest defendants,”® N
. a's Indigent D i :
3 g efense Servi
_ evelop a set of indicators that woul ) e

08t effective
Ness
-. Of the System’

d measure the quality and

: o it could not
€15 so little objective meas find a model to emulate.
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cratch to establish indicators of system performance. The

begin from s
report data: if a

r North Carolina’s one hundred counties to

plan was fo
f many indicators,

county shows below average performance on one 0
IDS will be able to get involved. The percentage of defendants who are
released from jail pretrial, for example, or who promptly see their at-
torney, say within forty-eight hours of arrest, are both indicators of
what Gressens called the «cornerstone” of good criminal defense. “It
costs a state a lot of money to have people in jail who don’t need to

be,” she said. While in jail, people can Jose their jobs and homes, be-

come welfare recipients, and have their lives ruined—considerations of
from a policy perspective,

vital importance to an individual, which,
also entail significant costs for the state.
IDS hopes eventually to take the indicators a step further and do
what no state has come close to doing;: to look at the impact of indigent
defense services on the criminal justice system and the community.
Gressens says that governments quantify hard-to-measure things all
the time, like quality of life. But the health of our courts has been left

virtually unchecked. According to Gressens, part of the problem is that
each entity in the adversarial system works independently, and rarely, if
ever, sits down with the others to solve problems or inefficiencies. “No

one steps back and says we are really one system, how is this system

working” The project is still in its initi
an evaluation tool in place by 2010.

As had happened in North Carolina,

Justice’s Commission on Indigent Defe

evaluating the system when it finally convened. Chief Justice Ro

Benham, the first African-American to lead the court, appoin!

twenty-four professionals to the commission. Many were impre

members of the legal and business establishment but knew 3

nothing about indigent defense except that it was an embarrassme

Some, like legislators, judges, prosecutors, and county com

al stages but IDS hopes to have:

the Georgia Supreme Court Chief’
nse had to figure out a basis foF

h'“ the judge was

« b
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membf.'l's. had l”teIESts n [u“d]"g pl lolltles fOI t.hell own ploglallls

and other concern
by Commiﬁiz ;h::r::lm:l laht’:?d of representation for indigents
duce a report involvin du ’ hlred. the Spangenberg Group to ;;ro_
e Nty cg ata collection analysis and on-sjte assess
cofutiedbensationn r; s:-)nse of how the state’s system matched u )
—— y- Robert SPangenberg has been assessing ind
or decades in more than forty states acr(fs:nt

p
N
; ou:il try. His work focuses more on comparing th he
und and provide . e ways differe
N p o representation (e.g., whether funding i nt states
evel, 1 . 18 at
- cost’ a contract or public defender system is in lthe me
€r ¢ . ! ac
the state’ : ase.compares in different locales). Th . 'e, and
€5 representation into a broader context th © e afislysis puts
e e
or North Carolina’s IDS assessment tools an Br

Notabl A the CO! e .
.. ‘:'in " mmission did not invite Bright and the § |
J s members, even though his was one of th fe outhern
€ few organi-

zations involved in monitoring Georgia’ i
glas services for th

Bright was too c i e indi
g ombative, too outspoken and blunt o :lldlgem
- He openly criti-

C.ized pl‘OseClltOIS and ,.Udges and gOt into ar gunlents Wlth t-henl }IIS ab‘
SENC i | | .
om the COmmlssion haS been Caﬂed .

e 1! d

the part of Chief Justice Benham,

ight’s reports

i politically savvy move on
B e tallowed the members to come to

push his agenda without compromise, H X

1s€. He went

to almost every commission meeti

. . cting and told stories about

o famﬂi?:(i\f;)znill; he even. brought video tape of ;::ei;:ie

. :1 ; € commission considered testimony, ,

i n t‘er.the watch of former defendants o’
¢ still in jail, whom he asked to fill the audl;

Bright als

L -

: pushed the commission to drop in

3 o unannounced on

Bright
famnily
ence.’
; a court,
” orm, but this never
e ;t?nt:di:;::t: were carefully controlled ones,
S sit in on one or two minor h "gave o
) lawyer waxed elo B
. e quent about how fair
§ may not have been n

and see the .
3 <« process 1n
ened. “The only 28w

and let the commis-
after which the DA and de-
the judge was,” said Bright.
ecessary. The commission
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held seventeen public sessions over two years, in which sixty-five indi-
viduals testified about how the various different public defense systems
worked in Georgia and elsewhere. Many of those who testified came

from Bright’s research, and virtually all parts of the criminal justice
s community in Georgia were represented, in-

cutors, defendants, and their families.

Charles R. Morgan, then executive vice
South, said that after a while the tes-
mbers wanted to stop the hearings
theme seemed to be defense
whether be-

system and civil right
cluding judges, sheriffs, prose

The commission’s chair,
president and general counsel to Bell
timony became s0 repetitive that me

because they had heard enough. A recurring
emselves to be victims of the system,

cause of excessive caseloads or the nature of their clients. They didn’t
seem to think from their clients’ point of view, nor did they notice their
own deficiencies. “A small lie” that tawyers had told themselves became

“a big lie and the next thing you know you believe it;” Morgan said of
orneys had lost sight of their purpose.
Straughan

lawyers who felt th

the process by which the att

Take Mark Straughan. A lawyerata private family firm,
had won the contract to do indigent defense work in the Oconee Cir-
cuit for less money than anyone in the state of Georgia: fifty dollars per
case. He had represented defendants for the five-county area for twenty
“] have absolutely no complaints from the people that I work
imony was astounding in its disregard for his

is what it’s all about,” he said .

years.
with.” he claimed. His test
clients. “I remind many of you that guilt

on one occasion. “If he’s guilty and he admits it why j

around with a trial?” He admitted that he didn

cases, saying that “too many records just give things for people to come

back at you, anyway.” And th
were, he warned, “don’t take me wrong an
that I don’t represent my client totally”’®!

And yet listeners were left with the i

deed, he seemed not to understand couns
ously, to test the prosecution’s case and mount a defense. Insteads

mused that the true role of the defense lawyer was to assume his li

guilt. The panelists could not believe their ears. When one e

d rewrite my words to §a

mpression that he did not-
el’s role, which is, quite @

erk everybody

’t keep records about his:

en, as if he knew how shocking his words
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pressed Strau
i decidegah;:f;t::mtswhe-thcr the defense attorney or the jud
there and assume your c: s gf-lll't, Straughan said, “It’s an error to go ,ge
ity of the time if you're ;e.nt Is innocent,” adding that, “the vast mi'ol:
you the whole time.’ 801Ng to go to trial, the client has been lyin)g to
Straughan’s testi .
commissifn_ “Jaw:j;:lon); clm'ched the issue for most members of th
B v ching Strf:eh while he was talking,” said Marion Chartoffe
B 1 countoy ™ In the jm an 'sounded more like a lawyer from a totél:
0 - s precepts it erican court system, innocent until proven
i nee(’]ed N w‘a‘as not clear to a defense attorney then th
. sa'delp' Everybody on the commission wouellc; o
e Conservativ:’ayoular C};’r‘lef Morgan. “I don’t care how liberal r:_
Bill Rankin, a repo::er f;srli:n:: rlica' Yot Bolivia? r
€ Atla :
wrote a startling set of articles putting ;tc‘;iglzztm(;’:;g;:s:;u?;nfwho
e front

page, picked up on the story.®? Straughan was fired b
re

after Rankin’s article was published, 4 y the county soon

. Robert Surrency was also asked to testif H
;1::1; :gs::;v::‘i,: rEublic defender’s office ani; w:r;r:ikteh:ft; srtemsn.-
i er:)ts, 1;1:.8 commission would be insulting theC\(/)m-
. mor; N ;'t: think that I am incompetent just becau o1
- e Supreme Court says [I should] "
illing to take that statement and apply it to so,

lawyers in the state of Georgi
- eorgia who routinely do the s

then you had
me of the best
ame thing,” he

| Surrency had a point. Excepti )

Bamie o o cpciuly ey had e g e

. : Investigati
.fund; S ;It(: r(r)lnz ellement ensured that a lawyer »:::tlegf;et:t);' an:
B (]):il d be corrupted by shoddy lawyers i
B dedi: Zucceed now and then because of out’s
B :t;k yet overworked people. Nonethele
e ely prove impossible for even the
e systen; amount of leadership can make a ho
work. Surrency wanted to suggest that a

while a
tanding
ss, Sur-
greatest
pelessly
ny effort
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rove matters would be futile. “1 hasten to add there is no on¢ vil-
' he said.®

mission to protect those who
consideration for the people - ..

to imp
lain you can go after;

He asked the com
you] will have some
first place”®’

kin interviewed him for the At

n
hort profile that included the

currently worked in

the system. “1 hope \
who are willing to do this job in the
After Surrency’s statement, Ra

rnal-Constitution. The paper ran a §
fternoon with Surrency in court:

lanta

Jou
following scene from an &
Surrency asks one of the prisoners, think-

“Mr. Chester?”
ed with receiving stolen

ing he’s Eric Chester, who is charg

property.

«Mr. Surrency, th
Judge James Cline says impatiently,
co-defendant, Marcus Smith. “Get your client”

Minutes later, Surrency solves the mystery, but then
d robbery and aggravated

h, the old courtroom’s

at’s Mr. Smith,’ Superior Court

referring to Chester’s

two co-defendants facing arme
assault charges approach the benc
wooden floors squeaking beneath them.

“Are you Waddell?” asks Surrency lookin
mmed glasses ata short, unshaven man.
> the judge barks, this time

on. The judge points out Sur-

rolling his eyes in exasperati
Darren Waddell, 2 tall, gangly man stand-

g over his

wire-Ti
“No, that'’s Eric Penn,

rency’s client,
ing off to the side.

file, Surrency speaks of hi
f his condu
s it. If the system doesn’t can

In the pro
he had a tendency to do,asi
st matter how Robert
"he s

doe doe
aid, for the entire state of Geor.

must be doing it right;

In its seventy-page report, the commissi
rency to handle such crus

tem that allowed Jawyers like Sur

mself in the third person, which
ct belonged to someone clse. T
him, he
gia to read:

on severely criticized the S¥®
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loads. Their soluti
o onen T }llutlon was twofold. First, Georgia needed
ey. The st eded to
pens get eféct- at.e and federal constitutions mandated th. - l.IP
e ;ve assistance of counsel, but Georgia had atall cit-
e fun adn’t
||| . s to meet the order. The state fundi been pro-
| more than one-tenth of the total expendit ing added up to a
to what other states g itures, which pal
ovide total provide; twenty-four states in th .P  next
p otal state funding.® Spangenber e United States
nineteen counties he visited (representi g concluded that none of the
nting a g
the state populati . g approximately 45
: pop .tlon) provided sufficient funds to y 45 percent of
sentation to all indigent defendants.*® assure quality repre-

Second, the commissi
b codby s unif:::jusmz; recommended that the extant structure b
B countable to 2 }I:u ic defender system in which lawyers wo 1;
- N i1lgher au‘tho.rity. The commission suggesl:ed
rather than the county, lstz i;r indigent defense to the circuit level
s Countie; - at .fort)’-nine circuit public defende )
B o, which l verseeing the entire system would be a .
T ould have the power to hire and fire the cirne"N
e e stan)('i :rr:uld wo.rk full-time under specific guidelicx:l .
o . s, and if additional panel or contract la -
B COmmissi,o n ekz)o would be supervised by the boardwlfers
o Zc . owledged the need for “a comprehén l,lr_
e .es1.gned to provide an accurate picture ofstl}:e
o T instrucrtlr;llnal def‘ense services in Georgia.”®! Finall i
B ot omine tlhe legls¥ature to make the changes wi;.}’»
. ,p robleous y, that if the state of Georgia didn’t ta11<n
plated and likely will o N fgl:enly’ “Further litigation is being cont i
The commission r:]‘:: o em-
ture convened in Jamuary. CZS t;;sl:el.’(;ft' Wef:ks before the 2003 legisla-
le who commit crimes mightg;; ::Oﬂ mte;ded to help unpopular
timing was ri . seemed like a futil

nor, Georglegt};t-‘:?:)e bﬂ,{ had the support of the new eRprfer)tl’lf .
ben-minded about' tho:nii Perdue 1119 “The governor is kind al;’

it o ake nds of issues,” said Terry Colem :
peaker from Eastman, Georgia. “It was :;l’ethe

asy
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who had replaced Benham as
also played a crucial role in lob-
endorse unanimously

deal” Chief Justice Norman Fletcher,

new head of the state’s Supreme Court,
bying legislators and encouraging the court to
the commission’s report.”
But the real incentive fo
pective litigation against t
the Southern Center had filed its suit against
Coweta County, which brought press attention to the issue of defen-
dants pleading guilty without the protection of a lawyer. And as the de-

bate rose over the bill in the state senate, the Southern Center filed a

Jawsuit in Cordele Circuit alleging that defendants often went months

without seeing a lawyer, met their lawyers for the first time in court,
and were urged to plead guilty after only a brief conversation. The com-
was filed against individual judges, prosecutors, County Commis-
sioners, and other local officials, as well as the governor of Georgia, and
the Georgia Indigent Defense Council.”

Few politicians, however, gave Bright any credit. “1 don’t think the
{lawsuits) were the major impetus on getting things done,’ said Charles
C. Clay, a Republican senator who served on the commission and in-
troduced the bill. He credited the bill’s passing to “a quiet bipartisan

dswell to do something,’ which had been informed by articles and

groun
editorials in the Atlanta ]ournal-Constitution and other newspapers.
the legislature unanimously

On the final day of the 2003 session,
passed the Georgia Indigent Defense
County Daily Report, the local legal p
maker of the Year: Angry

cover image of him looking grave.
threats or impassioned speeches, Bright was the mo

for better legal defense for the pooh

r legislators to get the bill passed was the

ongoing and pros he state. In the midst of the

commission’s study,

plaint

eriodical, named Bright “News-

times with pleas,
implacable and visible crusader

the article read.”®
Under the new legislation, the circuits would still contribute

toward public defense (about $67 million), but obtain state supples
ments ($38.5 million up from $8.3 million). This new money i
be used to create the Georgia Public Defender Standards unie

Act. Shortly thereafter, the Fulton'

Man of Indigent Defense;” and featured &
“Sometimes with lectures, OHEE

1$90,000, and to prove that he needed the fundi
ng,

‘numerous case files. H
i . He wanted to hi
pretend anymore hire a lawyer to help him, *

the commission didn’t like that”
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base t P s
d m At[a“ta, to monitor (he qLIah Of ]egal Services

legislators, formally lobby

and advocate for indivi
ividual lawye
port. The Standards Council would overs‘e?’f(:twhen they needed sup-
y_

staffed by full-time lawyers, investigators nine judicial circuits,

computer system t and a networked g
Y: o track cases. It would also have the sol Platewide
€ power to re-

move defend i
ers who failed to meet the formal standard
rds set by the

Standards Council
» thus protecti
ng them from
prosecutors,

county ¢ 1S81 1
ty commission members, judges, and

The only counti
o lfs allowed to opt out of the new system
_coun e
. y" judicial circuits that could pr were four-
at they exceeded the new performance stand dp ove to the council
ndards.

Robert Surrency w
Greene County,c');‘,hoﬁ]no; arou'nd to see the new system installed i
. . ]ourna[_cy a Fer ?111 Rankin’s interview with him f“
began to prepare a suit orfs}t:tutwn’ a large firm in Washington “I’)n(;n
alleging systemic violay ith the Southern Center against Greene C’o iy,
B et the county o (;;):fst Oi the Sixth Amendment, By accidentu l:;y’
B the county commis -o thf: lawsuit it planned to file, whicl; f )
then asked Surrency for ths loners’ attention on Surrency. The cou o-
responded that the casel e number of cases he was workin o
oad seemed inflated. In answer. g on and

he wanted his budget more than doubled fro A Surrency said
m $40,0

00 to almost
he handed over his

’)) h - <« ‘
e said. “So I presented them with a real b?lrlld:: t
. And

and as a result, the firm did not bring

After sev
.. enteen years wi 0
orking as the ¢
ontract defender i
r in Greene

nty, Surren i
. ccl:); :L::;ice:sl:'t:ad time to reflect on his experience: Ho
B e ?usands of cases to the approval of j;1d .
b yet still be.come a notoriously disre o
ngry that Bright had singled him out th;u:aZie
» that the
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ssion had chosen him to testify, and that the press had covered
people get tested like that,” he said. He

excessive. “He wants a private in-

vestigator! He wants witnesses talked to! He wants the defendant talked

to multiple times and the police taken through every single legal

loophole they are going through in every single case. And if they [the
ot doing your job!”

lawyers] don't do that, you are v
£ his ability to forgo investigating

In contrast, he appeared proud o
his cases. “That is the fun part,” he said, “when you finally have enough
awn-out practice into some-

experience 10 be able to make 2 long dr
That is when it really gets fun. Instead of

thing pretty straightforward.
ixteen hours investigating something or looking up
get right down to it. Just to be

having to spend s
ece of the law. Just to be able to
these people are—and answer
sed on a combina-

commi
him extensively. “Not 2 lot of

thought Bright's expectations were

some Pi
able to talk to these people—whoever
(them].” He could weigh what a case was “worth” ba

tion of experience and intuition.

«gurrency could give results.” he said. “Uf 1 bought a Ouija board
ne by Ouija board, my decision as 2 lawyer is to do
that. And you can test me by my results.” He seemed to be saying that

ffable formula to deter-

every case is not distinct but that there is an in¢

mine how best to proceed with each one. At the same time, he could
trot out some reasonable platitudes: «The main thing 18 don’t judge the
book by its cover! Look into the case before you make your decisions of
to whom!” paradoxically, he also argued that he wis.
doing his clients a service by ignoring them. As he putit, had he taken'
ses, they would have Janguished in jail “I
because I didn’t do that”

and every case is do

who is doing what

the time 0 research their ca
think my clients are much happier

nd a half into the state’s new public defender systems

in 2006, a year &
Michael Mears, a longtime advocate for the poor, was appointed d
he was the director ©

tor of the Standards Council, Before that,
Georgia Multi-County Public Defender’s Office, which reptesem&di

({4
b
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fendants in death
PRV exclaf;?jty Casss. Robert Spangenberg seemed exci
the best s . g that “Georgia in three years is goi exlted
ystem in the south.” years is going to have
When Mears w. i
initial stages of tryi:; :(I:I;Omted, the Standards Council was still in th
example, the counci wamgl;re out how to monitor its new lawyers. F e
so that cases could be “we' ;her,!,l to record how their time was s- eor
e e th:;g tetl according to effort. A murder l:n:;
would take more work. Pub l'a simple drug possession plea becance it
willing to comply. They had 1c .defenders, however, were not es
K o they took less);n ad enjoyed their freedom from authorli:‘
A timeogz)r'l ::::epiivat; lawyers, didn’t see a
dards Council “just: o ntly, the data accru
» thatn;;; tJl::ltt}Slut;ks, said Gerald P. Word, who :lcllati)rye:ih: o
B e o third: u;f.ormation and is also a circuit defendce(;n,l-
N i ::w; };a:eto be thrown out” in
that enabled | W computer system from Californi
- ;‘:}:;iv t<‘J~ L(l)lgldata about their cases. For Grt:nfaélizr;na
ey meet their clients With.aWYers were complying with the rule thty’
cuit public defender the in seventy-two hours of arrest. The ne 'at
¢ complaits” :; had an 88 percent compliance rate “I: Clr,-
Pl a,sorzut Greene County, Mears said. .“I don’t
B . cista di t1 : turnaround? According to Ben Mitch
¥ o the public def: r:lct attor,rle)', the system was improved i:n,
for his attention. “It’s a 1 nt - (-hdn t have a private practice competi N
B v co o t; easier to get a hold of him,” he saidp 5:;13
B b ob than Su}’ at tl:e new public defender was actuali dl ’
rrency. "I wouldn’t say anybody has appro:;h:(;

| "
& more CO_I]SCleﬂtlously, he Sald. Ile llad a gleat deal Of ynl
B) pathy fOl

surrmcy «H >

Wl p e’s a go . .

B . g o‘d guy, I like him. We are possessed

» disorganization and what not” LA

IVﬁtcham adm‘ g =
| ltted dla.t he him
! Self as Perfo i
. W .mlln at an aﬂ ﬁllle
Ile Was Ieally behlnd, WIth a Stack Of cases on his desk as higll as two
to thlee llu.ndl‘ed felonies and two hundred to fOUl hmldled
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misdemeanors. When asked why the pile had accumulated his answer
“Because I put things off.” His boss, Fredric

was lamentable and human:
in the

D. Bright, the district attorney who oversees all eight counties
circuit, thought the numbers might be higher but wasn’t sure by how
much. Greene County has the “worst backlog.” he said. He was trying
to get the county to hire an assistant district attorney to help Mitcham,

which he eventually did.””
1 checked in at the courtroom to see if the new system really was an

improvement. That day, 2 twenty-six-year-old man had been charged
with “criminal damage to property second degree” and “family vio-
lence battery.” He told me he wanted to move to Kansas to start a new

life, and, after a few whispered exchanges with the public defender,

pleaded guilty to a lesser crime and agreed to one thousand dollars in

fines. (“You mean I could say 1 couldn’t pay?” he asked, when I inquired
he had agreed to that.) Darel C. Mitchell, the assistant public de-
said his exchange with his client had made him feel “dirty.” He
describe compromises he felt he was making in
” he said over a beer at

why
fender,
used the word a lot to
his new position. “I'm not being all that I can be
the Yesterday Café across from the courthouse.
Mitchell had been on the job for a year and a half. In his fifties, he

had taken the work in Greene County after twelve years as a private

lawyer in Gwinnett County,a suburban area near Atlanta. In Gwinnett,

he had taken on so man
into a de facto public defender;

clients as well.

Even with such good experience, he was sorely unprepared for
Mitchell had an equal if not

what his new job entailed. As it turned out,
greater caseload than Surrency. He and another attorney shared
responsibility for 436 cases, but he still had 1,034 others left over ir

previous years. Mitchell was also the public defender in nearby Mor|
pending from years D ; ‘i‘(

County, which had 249 new cases and 543
With this enormous load, he was constantly making the forty: f:
rviewed dé

minute drive between the two places to make sure he inte
fendants within seventy-two hours of their arrest. He seeme

dto feel th

y court-appointed cases that he “had evolved
 though he still had a base of paying:

‘Mears and the Standards Council we|

(13 3
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the function of the initial meeting with cl;
box when his ti 8 with clients amounted to
gy have“:z cc;uld l:za.ve been better spent doing leg:lhw;::s“?
said, even though a gid‘;a’ jail to do seventy-two-hour interviews ”'h
TR Clieit's : wyer would probably want to have this ir;itiaj
As Mitchell spoke shfi::fgf‘m Were most fresh.
with frustrati 5 ¢ Increasingly angry.
e e e
buy postage:stanps i13’3- I w;!.l bust a gut before I walk three bl:: kuc
e ‘ n this -nmety-eight degree heat!” St
:sall}' take: :E:}?;'Elmted with his clients by mail. Mitc
. EFause he wanted benefits a .
b el . i e
The lack of resource: nored Ca.ses,” s )
B susposs 1 Tiave ac:as ma!(mg tl.Ie basics unmanageable. Mitchell
one whom he never used e to vestigators,
Though Mitcheuuse b?cal'.lse the investigator was too bus
i (;l:let h;s ch‘en,ts within seventy-two hours, :e rarel
B coming.” he sa'i y ﬂ:‘ olfice 1sn't staffed, we don’t know when peo ly
. ol W:ith (;ugh he recently received an office a:ssistap X
B Lii® in cout, be said ittle k.nowledge of the cases, “you shoot fmnt
B it i id, drawing his fingers into a gun positi m
» should be a handshake with the words “meet ’:m“-it:

he said when
hell had origi-

but the circuit had only

plead ’em” underneath,

. 18 C F Mi u i su
L

. which suggests that
re not as in touch with what was

! plained. The content of the

sence, Mitchell said, they came d
8'?01 doing anything on my cas
n tfappreciate the complaints,
| tion, and no job skills , .
'?ne complaint, he said
Sstruction for kicking an o

accusations aren’t public, but in
tiwn to, “My lawyer won’t see me
e.. In short, more of same. Mitchell,
: I. Just get ticked off. A guy with n

s It's like being called ugly by a poss 3
» involved a defendant charged with fel;m'

fficer. Mitchell took the case to trial but 12::



r—f

68 ORDINARY INJUSTICE

Then he did not file an appeal or seek a new trial within the thirty-day
deadline, which he is obliged to do by law if his client wishes. But
Mitchell didn’t have time to talk to him before the state swept him

away and a visit to prison was impossible given his hectic schedule. He

could have drawn up the necessary pleadings, little more than 2 fill-in-

the-blanks sheet of paper, and sent it in, but he “had no computer and

no desk,” he said. «1 ooking back 1 should have filed something to pro-

tect his right to appeal,” he conceded. His client lost his chance. He
would have to seek new relief by himself, without a lawyer, from a dis-

tant prison.”®

Mitchells failure to appeal his client’s convi
as if he had so many trials to finish up; he had taken only three cases to
trial in Greene County (and one more in Morgan County; 2 robbery

d a half, Surrency in some years actually

case that he won) in a year an
took more. Mitchell also didn’t put motions (aside from standard dis-

covery motions) on the calendar. Instead, he would go to the prosecu-

tor with the threat of a motion, which was usually enough to get him

or her to reduce the charges. “My DAs are lazy; he said. Finally, Mitchell
often was not prepared in court. He'd ask for continuances on a lot of
Mitcham accepted, rarely opposing the

old cases, which prosecutor
continuances OT announcing ready for trial, probably because he, too,

was behind on all his cases. Inayearanda half, Mitchell had only filed

a speedy trial, which requires that a case be tried

one demand for
within two terms of court from indictment or be dismissed.

While it might have been too soon O assess the effect of the Georgia
eemed to be having &

Indigent Defense Act on the ground, Mitchell s
hard a time as Surrency- But why? Unlike Surrency, he did not have apri=

vate practice to attend to, and in theory, he had a larger operating budgets

But his caseload was still monstrous. And the courtroom culture that

grandfathered in bad habits year after year persiste

set of values and attitudes that standardize expectations. Groups 35
as individuals can sens¢ it. For example, Mitchell said of his old job_.«j
ade him a better lawy!

Gwinnett County that the prosecutors there m:
«The harder they worked, we got better, he said. “It’s a back-and-

ction is odd. It wasn't

€« rdid
>

volley.” By contrast, in Greene C
o . ounty he felt certain fi '
nim st thatv::::r::a:x?e;ted to nail cases so he didn't, H:::C:Lsﬂ: ;d o
D e e ? dI'l’fo“r t'rial or have filed a speedy-trial dave .
A i ; t. “Life is too short to go around getti .
S lawyer_fre. das an explanation. “My dad”—wlfo hl nj 0
e Ths:’ there are two ways to practice law. .:nbeen
oy Me s (;10 need to file a demand for a trial .if et
Tk hal.]d ‘y :?ddy said, “You don’t kick a horse in):})lu .
B o T t;’l }‘::lmouth.’ ”When asked what he meani a}fs
B e o momionty v e 1ﬂ(ld t}lat travel in packs, You have a Peck’ine
B o o e et ot ranking.” Defense lawyers, however, ar: "
B e o o oot i e pack. Their job is to fight for the l;)n -
B o he e : m.the :tate. Mitchell clearly knew this edman
- ———— (l:f omises. .S.ometimes Ijust think, ‘why amind felt
At amnTumtlon I am going to throw do -
e day, Mitchell seemed well on his way t"c:,rs1 e g:n‘”
urrender.

To see how a system could work
s ' successfully in Georgi i
e ;:l :ﬁ?::g f;onfldered one of the best, if n(r)fl:};eI :ee ctléed .
L fromnGer s office in Houston County, just a fZ\;le o
. Councﬂl:eene, was exempt from having to partici e
A S flew system because its performemcClpate
o Tqulred. I wanted to know whether th ) :?r_
i award; ferry Everett, deserved all the credit S}el chlef
o A, (;)r‘ e)fcellence and was the first public‘d fe .
ciation of Criminal Defense Lawyers whender

Ihe HOUStOll COUth Oﬂice was WIdeI, llalled as 't
he InOdel)

though as I f;
ound out later, th, '
maintained that h , the designation drove Everet
€« t
had 5 b ey toer office was only “better than average,” andci:lZX She
2 g0 and a very big job to handle. She saw h N 1t o
' €er role as

; . “A public def .

d out there wi . efender is real e

ere with Goliath. I don’t have much but Ieal ly ... biblical,
m taking what

- SOt and ust. t. ll ve these lttle I()Cks. ve got to € lle
l'lg 1 I a l I g a.k
m them
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work and hopefully the giant is going t0 tumble” The “giant” was her

caseload, which was to0 high, and her schedule, which was over-

booked. She often didr’t have enough time t0 prepare for a trial.

«gometimes 1 have to say I am just not ready.” The office only had one

who couldn’t do everything, so Everett has been known to
rk shifts

investigator,
g to wait fora witness to change wo

getup at two in the mornin

5o that she might talk to him.
Her office’s caseload averaged 228 cases per attorney for felonies,

she said, which is well over the 150 that the ABA recommends as the
absolute maximum an attorney can perform competently. But her staff,
paid by the county, received equal pay as the district attorney.” Plus,
were committed. “We have a whole lot of people who are really
arged with crimes who are not guilty,” she
ecretaries, and one full-time

they
concerned about people ch

said, referring to her eleven lawyers, four s
e in 1989, Everett had been

investigator. Since she took over the offic
aided by the same assistant, Angie Coggins, fellow “true believer,” she
rt and who

said, who is also known for her aggressive advocacy in cou

wins more cases than she loses.

Not that Everett kept a win-loss
meet clients soon a
and investigate. In almost every drug case, she

quest a motion to SUPPTESS the

record. What her lawyers have to

do to be successful 1s to fter arrest, advocate for a

reasonable bail amount,
said, her assistant public defenders re
evidence so that her client can have 2
dence was rightfully seized; doing soO

the issue at a later time. Her lawyers routinely ask
a few hundred dollars off of fines, and Coggins 0
sparring with the prosecutor to “expung
that the defendant wouldn’t have to worry about havin
ght a job. This could help a client ge
> said Everett.

he sou
defender is more than a lawyer,

She herself maintained a fu

the courtroom sO she could see how her assistant

performing. She also required her Jawyers to g0 O

hearing to test whether the evi- ords, claimed that Everet?’s off
office was by far th
e best.

alawyer talk to a judge like that”
rffusal to back down, Once :
Bive me a reason why,” ’

also preserves the right to appeal
prosecutors to knock
ffhandedly mentioned
¢” an unprosecuted arrest 50
g a record when
t back on his feet. “A publi€

sion and sai

--- id she was goi

over fi going to sue for age and s

oty and I am a woman,’ sex discrimination
; ;

11 caseload, which she said kept her in
public defendersW ';;'
ut and check the

} ‘n tha “ ’
108 that, “she wouldn’t shut up sometimes

14
w ks
HAT'S A DEFENSE?” v 7)

crilne scenes at th -
e time of the inci
incident. “Yo
" u h

lighting is like,” she said. ave to know what the

Everett came to th
e publlc defe d 3
county attorney, i nder’s office with .
before she mo\:dat cl:, l:[vate Iawyer, and a city-court jude*gxept?l‘lence as a
doing civil cases bef OuSt(fn County. She worked as a Je ]ln :Mabama
ore taking the position of public d ?a aid lawyer
1IC de endel". When

she came in, the offi
d ce was filled with
months until another one came ;lo,iaw}'ers who did the job for a few

hires. “T did thi : g Everett ai
id this because it was something I wa::::llef t:r Gl
0 do,” she said,

“and I convinced eve
E— ryone else it was something th
i er pri i o
sl prior experience in county A
B0t for resources. She requeste. e e

before she i d an i :
received i nvestigato
funding for one from the mumg r for ten years

Y commission; sh

1 €

fought for netw:
day, complaininorl:;d computers and the office space she resides i
cient until it i g that the design of the new courth resides in to-
itincluded a workable place for her ] urthouse wasn’t suffi-
er lawyers,

" n p

T g| 5 ntin f
nts a ea] ust o more (hlll ]le wﬂujd €O tl ue even a e

judge had decided agai
gainst her and
threaten her with being i wanted to move
ing. “I have ith being in contempt of court but sh o Judges would
never had a fear of going to jail” she saj ;—' just kept on talk-
» she said.

OI'IE COl ?
g

“I had neve
. : T heard
i :r .sz:d, having witnessed Everett’s
ied to fire Ev "
e ‘ erett. “He wouldn’
ett said. So she went to the county com d'm
mis-

’ e : ﬂI
Everett said, “which was not at all the rj

son that he was doing i
. ; g it, but tell that to th
o the entire incident amusing. Judge Lef ?emj courts.” She seemed to

Buster” McConnell Jr, said
her several times a week

allest objecti )’ as
Jection or adverse objection unrelen 'ng;'h';it: “Ef: even the
- oince then he has
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come to admire her. “She is probably as good a trial Jawyer that you can
find. If you pay on¢ hundred fifty thousand dollars you can’t do better.
She is quick-witted and does her homework”

Hard-charging District Attorney Kelly Burke complained for years
ertain that she was manipu-

rett received too much funding, €
as more cases per year than I have. How

that Eve
lating her costs per case. “She h

is that possible?”
In a widely chronicled tempest-in-a-teapot, Burke advised a spe-

cial grand jury, which meets regularly to study the budget, that the
ce Everett with contract defenders to save money.
It stating that “the county is spending al-
digent defense, which seems excessive. . . .
s seems to be one

county could repla
The grand jury issued a repo
most one million dollars for in
In this day of privatization of government services, thi
area that the county should study to determine if the county is getting

the best use of its dollars.”'®

Everett, at the time, was t
ncer. She was sitting with him

strapped to an 1V when she received 2 call
was considering abolishing her office. At first,
hove it. “Put my things in a box,” she said.

sioners to take their joband s
ed judges for help. “I said, ‘Are you going

Then she fought back. She call
to let them tell you how to run the court? ” Three judges wrote letters
supporting her. One private attorney remarked in the local newspapet

“If (the district attorney] w
wouldn’t be trying to abolish her j
claimed no such animosity. ‘I don't wa

aking leave to be with her son who wasiill
in his room where he was
that the county commission
she told the commis-

with ca

i's war down here. It’s not,
ney who does a better job than
a job. Everett said the key to her surviv
even with former enemies like judges.'”
The irony is that the county commi

ish Everett’s position weré the same people who then later opted her®

fice out of the Standards Council precisely because of the good job

was doing. However, this was a mixed blessing. The Standards CO in

as whipping Terry more in court, he
ob”19! Burke, in an interview;

nt to give the impression that
» he said, adding, “there’s not a private attor=

the public defenders” Maybe too good
al is to keep making alliances,

ssioners who were asked toabo
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offices offered better pay, and Everett’ i
with her fo . s senior lawyers, who
went to w; r):a;:; v:'}(:uld receive a twenty-thousand-dollar razztif'z}elzn
Some did. which lefte Estate unc.ier the new public defender systemy
e l\lrlereft with five rather inadequately comPen..
A :o : dn’t fill them initially;” she said. So the
» o improve the system, had inad -
ene(; one of the better representatives of that system advertently weak-
sare .
N places;::;i‘;ei:t; lx:,'as .forced to look for castoffs. “I am sort of a
o g chovged = t: hlred.a t:ormer}'udge who had left the bench
b rmmer emplgo erC shoplifting, and eventually welcomed back
o - Coux})’del, Aarolyfl Hall, who had left for a new job with
B in May 2005 .Sh ccording to. a formal grievance Hall filed to the
I . Dublin ercui; fe was terminated by the head public defende
B et these after conducting a meeting to discuss the staff ’:
Jvers in her offic V:"’-nt}”-two.-hour interview obligations.'%* Hall said
B o them “Theeren t dm?lg the basics and they hated her for in-
o - the.chief ‘;’(;ISt thing was feeling I was there alone,” she
B i def; dt at office stepped down after an official ;udit
. i ers were not seeing jailed indigent defend
- ;’f th 'on and c':ases had been left unassigned.!™ ants
. es;hoeb ::ghl:::tlons Ever:ett received was from Robert Sur-
e o;vn pre‘wously from state defense-lawyer
o ty of experience and, by his own admissi
go. Given his bad reputation, the Standards Councﬂsis:;r;

ha bee n .
lng h h . B E n Ie SO t
d n u wl” to hire him ut verett dld tca metimes

people like that need som
e structure.” So she hired hi
im and watched

hll!! Calefully. »Ve star ted hllll out slow, She Sald. And lle has dOIle

‘very well.” He us i
. ed .
B e ok an investigator more than most lawyers, she sai
o have a good courtroom presence il

By all acco
unts, Surrency w
as a man transformed. “
ed. “I love to w:
atch

h.' . urt » . > «
I 1n Co y Sald Angie CO i
: gng, Evel ett’s assistallt He WS € law
| : . . kno t.h
] ) gO()d trlal attorney.. She dldn t aCCept Surl‘ency S fom]er Iep-l
. 'a'on' I have no doubt he dld the beSt he COU.ld fOI his C].ients, she Said.

e is motiv.
ated. He volunteers to go on jail visits.”
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[ went to visit Surrency several months into his new job. We met in

where his degrees hung on the wall and his
on his shiny modern desk. He looked
County, less burdened, al-

his immaculate office,
color-coded files were lined up
more at ease than during his days in Greene
most vibrant. Everett had created the type of office Surrency wished he
had run at his old job. He could order an investigator and not have to
worry about running up a bill that would bother the county commis-
sioners. Everett’s lawyers had trained judges to expecta healthy fight.
“Terry is good at making it clear that if [the judge] is going to ignore

(the law], it’s going to hurt,” Surrency said. Judges in Greene County
ppress evidence—they be-

would never think of granting a motion to su
hinkable. In Houston County, Everett

haved as if such a thing were unt
filed them regularly, even though she usually lost. In Greene County,

Surrency had stopped trying to push cases to trial when he thought
judges would consider them unimportant; in Houston County, “they
empanel juries constantly.

Real change, it seemed, had been best effected by good, tenacious
over a period of time, had created high expectations for

lawyers who,
the people who work in the system

themselves and each other. Clearly,
have to take a stand. If Surrency had any regrets about Greene County,

it was that he didn’t realize he “had a good negotiating position to get
better resources.” In his mind, he had been doing the best he could.
The court reporter, who had seen Surrency at work in both jobs, noted
how much he had changed. The old Surrency had gone downbhill as his

caseload had increased; he simply couldn’t keep up- “It wasn’t Surrency
of the overload of cases!"

that got worse—the system got worse because

Now, she was impressed. “If | hadn’t seen him, I would have thought.«

he couldn’t do it

« b
WHAT'S A DEFENSE?” Il 75

sychologi S
Si‘),’idual’flcjp:tcli-tlartvard University, has given much thought to the in-
" poer Zfotll’lpos'e the:' cultural current of a group or organi-
and swim against i.t . le s'ntuatlon is like the current,” he said. “To tr
are “extremel ,,ls a losing proposition.” Extraordinary individ ly
ett may have been that atypical, maj
are two cavi . . » major force, b
fought harde:(:: :::Zﬁ\i/\/hlle she is somewhat of a missionary :}tl(:h;:
L Sw—— rce, Everett started out, seventeen years earlier, in
a public defender's oﬁicency. .She operated from the sound structure’ of
I e evenh e(; which ga\"e her a foothold in the courthouse
BB basic ol ad an of?ice in Greene County), a full-time job
ic platform from which to push for more reso e job,
worlfec.i.numemm jobs as an attorney and didn’t s e S.he had
P OSS;bllltydof }gletting fired—she would land another )'f)ebm 10 mind the
econd, she had a partner in Angie Coggi :
when one ggins. At different ti
B They :itrl:ea‘:;nr:r; threatened to quit, the other convinced :: (:)’
W oy ot e . ‘n Houston County, “every single lawyer would
Lave achieved wonzlvyer’ )lf they had to,” said Surrency. “My compatriots
o pract?;S- In Gre?ne County, Surrency had no colleagues
B9 e s 1i)f1e;, which made him potentially more skittish.
paying clients. Plﬁs hS }Jludges—he had an incentive to perform for his
s neC;S: ad no one at his back to oppose the prosecutor
B i ole in t;rY- To kee;? his job, he behaved in ways that un-’
N e adversarial system. Over the years, he adjusted
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judge to stop new appointments when they have too many.'® In the
two years since the rule passed, only five public defender’s offices have
stepped up to admit they couldn’t do their jobs properly.'® Given how
rampant the caseload problem is, this is a modest response at best.
On the other hand, maybe a lawyer can never really know how bat-
tered he is. After leaving Greene County and joining Terry Everett’s
office, Surrency behaved in keeping with his character and perhaps
human nature. He melded into the system. Without a conversion ex-
perience OF sudden condemnation of his past performance, Surrency
changed—or the system changed his behavior—for the better. He
wasn’t redeemed. His workplace simply created new expectations that
he was capable enough to fulfill. The last time we spoke, I told Sur-
rency that the public defenders of Houston County seemed to be pas-
sionate about their work. He agreed and added, “1 fit right in.”




CONCLUSION
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often misdiagnosed. Removing an individual player (a rogue judge, a
slipshod defense attorney, a sluggish or overzealous prosecutor) never
ensures a systemic fix. In Greene County, the public defender who re-
placed Robert Surrency suffered from the same afflictions as his prede-
cessor: too many cases, too little support, and the same players in a
malnourished adversarial culture. “1 felt like 1 was being held out as a
poster child for all the things wrong in Georgia,” said Surrency of the
particular attention his performance received. In fact, the assistant dis-
trict attorney was equally responsible—for hundreds of cases that hadn’t
been resolved. The defense and prosecution facilitated each other’s bad
habits, while the judges looked on, asking only for the orderly processing
of cases.
On the other hand, what is widely visible are the relatively small
number of trials that do take place. Here, there is enormous pressure
and a hyper-adversarial culture. These trials are the public’s
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record the vigor or torpor of the adversarial process. Of course, not all
aspects of legal procedure can be quantified. In some cases there is no
substitute for direct observation by a panel of qualified, disinterested
peers. The most important work a defense lawyer does—persuading
the prosecutor to make a reasonable plea offer, for example, and per-
suading the client to accept it—cannot be measured by statistics, It is
the same with a prosecutor’s decision to bring a case to grand jury. But
the question of whether the vast majority of cases are within a mini-
mally acceptable norm can be measured.

Lawyers will certainly fight over these metrics (they are, after alf,
trained in argument and have an enormous stake in the benchmarks
that are chosen). Determining what qualifies as a good outcome (inde-
pendent of a verdict) will be difficult, as will devising formulas that al-
low for meaningful comparisons across communities. How will we do
this? Well, it’s hard to think of another profession that doesn’t tackle
this challenge. Cardiac surgeons are graded and fight over the system
on their report cards; teachers unions debate test scores as measures of
their professional worth. Why not attorneys?

Some will argue that disclosure is an impractical first step because
it is too costly and because citizens and professionals alike will never
overcome their indifference to the state of our criminal justice system.
But there is an inherent collective demand for justice, evident in the
public’s riveted attention on those few trials that do capture the na-
tional interest. Also, the exposure of adverse trial outcomes paves the
way for change. In Illinois, the governor declared a moratorium on the

death penalty in 2000 after thirteen people who had been sentenced
to death were released based on findings of innocence. The exone:
tions in this state and others created a major shift in opinion about the
inviolability of the justice system and the death penalty. This ch
demonstrates that citizens will not stand for deeply flawed courts, €¥
if they themselves have never been victims or convicted of crimes:
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It does not have to be this way. Let us imagine a different scenario,
one in which Jody Clifton had known that the treatment of her case
was not exceptional but part of an epidemic of unprosecuted
domestic-violence cases. Maybe she would have tried to confront the
prosecutor or sought support for forcing him to act. Maybe law en-
forcement, knowing they were being watched, could have been shamed
into action. Metrics would offer a mirror for people who work in the
system, allowing them to see how their roles might have eroded at the
expense of rights and public safety. Metrics alone are not an answer,
but they could be the beginning of one. They are the tools we need to
ask for the courts we deserve.






