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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

NAVAJO NATION and CURTIS BITSUI,
Plaintiffs,
V. No. 1:16-cv-00888

HONORABLE PEDRO G. RAEL, Judge,
New Mexico Thirteenth Judicial District, and
LEMUEL L. MARTINEZ, District Attorney,
New Mexico Thirteenth Judicial District,

Defendants.

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF

Plaintiffs Navajo Nation and Curtis Bitsui, for their complaint against Defendants Pedro

G. Rael and Lemuel L. Martinez, allege as follows:

NATURE OF THE CASE

This is an action for injunctive and declaratory relief by which Plaintiffs Navajo Nation
and Curtis Bitsui seek, pursuant to 18 U.S.C. 88 1151 and 1152, an order (1) declaring that the
Indian allotment at issue in this case is Indian Country and that New Mexico state courts do not
have jurisdiction over actions arising an Indian allotment, (2) prohibiting Defendant Judge Rael
from exercising jurisdiction over the case captioned State of New Mexico v. Curtis Bitsui, No:
D133 CV 2015 00228 (13" Judicial District, Cibola County), and (3) prohibiting Defendant
District Attorney Martinez from prosecuting the State of New Mexico v. Curtis Bitsui case or
taking any other legal action in state court against Plaintiff Bitsui arising from an Indian

allotment.
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JURISDICTION AND VENUE

1. Jurisdiction is proper in this Court pursuant to 28 U.S.C. 881331 (federal
question) and 1362 (action brought by Indian tribe).
2. Venue is proper in this Court pursuant to 28 U.S.C. § 1391 because the alleged

acts occurred in the State of New Mexico.
PARTIES

3. Plaintiff Navajo Nation is a sovereign Indian tribe, recognized by the United
States, with lands located in New Mexico, as well as the states of Arizona and Utah.

4, Plaintiff Curtis Bitsui is an enrolled member of the Navajo Nation, who resides
upon an Indian allotment, in which he holds a beneficial interest, near San Fidel, New Mexico
(the “Allotment”).

5. Defendant Judge Pedro G. Rael is a District Court Judge within the Cibola County
Thirteenth Judicial District Court of New Mexico, sitting at Grants, NM, who is currently
presiding over a civil lawsuit captioned State of New Mexico v. Curtis Bitsui, No: D133 CV 2015
00228 (13" Judicial District, Cibola County).

6. Defendant Lemuel L. Martinez is the District Attorney for the Counties of Cibola,

Sandoval and Valencia Counties within the Thirteenth Judicial District Court of New Mexico.

STATEMENT OF FACTS

7. Plaintiff Bitsui is a beneficial owner of the Allotment, which is located in Cibola
County, New Mexico.

8. On January 21, 1953, the Director of the Bureau of Land Management issued
Patent 1137489 to the widow and heirs of Francisco Pieseto, an Indian, and the land in question
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is an Indian Allotment. The Allotment is more fully described as New Mexico Principal
Meridian, New Mexico, T. 10 N., R. 7 W., Section 4, Lots 10, 11, 12, 13, 14. Patent 1137489,
attached as Exhibit A.

0. Plaintiff Bitsui, is a successor interest to the original allottees, together with
approximately 97 additional land owners all identified by the Bureau of Indian Affairs in its Title
Status Report issued January 29, 2016. Title Status Report (Jan. 29, 2016); attached as Exhibit
B, at 5.

10. The original patent states that the Allotment is held in trust by the United States,
and would remain in trust status for a period of twenty five years; however, the twenty five year
holding period for Indian allotments was extended indefinitely by the passage of the Indian
Reorganization Act, 25 U.S.C. 8 462. Begay v. Albers, 721 F.2d 1274, 1279-80 (10th Cir. 1983).
The Title Status Report confirms that the Allotment continues to be held by the United States of
America in trust for the land owners.

11. The Allotment is “Indian Country” pursuant to 18 U.S.C. 81151(c) (Indian
Country includes “all Indian allotments, the Indian titles to which have not been extinguished,
including rights-of-way running through the same.”).

12. Plaintiff Navajo Nation asserts territorial jurisdiction over all Navajo Indian
Country, including all land within the exterior boundaries of the Navajo Indian Reservation and
all Navajo Indian allotments. See 7 Navajo Nation Code § 254(A).

13. State courts cannot exercise civil jurisdiction over lands that are “Indian
Country.” See: Alaska v. Native Village of Venetie Tribal Government, 522 U.S. 520, 527
(1998); DeCoteau v. District County Court for Tenth Judicial Dist., 420 U.S. 425, 427, n. 2

(1975).
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14, On September 14, 2015, Defendant Martinez, on behalf of the State of New
Mexico, initiated a criminal action in the case of State of New Mexico v. Curtis Bitsui, No. M-61-
MR-2015-00447, filed in the Magistrate Court in Cibola County, charging Mr. Bitsui with
Criminal Damage to Property (under $1000); Interference with Ditch / lllegal Use of Water; and
Interference with Irrigation Ditch Easement.

15. The criminal action was subsequently dismissed; on its face, 18 U.S.C. §1152
prohibits a state court from asserting criminal jurisdiction over offenses committed in Indian
Country, including Indian allotments.

16. On December 16, 2015, Defendant Martinez, on behalf of the State of New
Mexico, filed a complaint for injunctive relief, alleging that Mr. Bitsui was interfering with the
rights of the San Jose de la Cienega Community Association to use a ditch that traverses the
Allotment. The complaint is attached as Exhibit C.

17. On February 2, 2016, Plaintiff Curtis Bitsui filed a motion to dismiss, alleging
that the 13th Judicial District Court of New Mexico has no subject matter jurisdiction over the
claims made by the State because the Allotment is Indian Country.

18. Following a hearing held on March 4, 2016 before Judge Rael, in the Cibola
County 13th Judicial District Court of New Mexico, Judge Rael denied Plaintiff Bitsui’s motion
to dismiss. Judge Rael’s decision of March 4, 2016 is attached as Exhibit D.

19. New Mexico state courts do not have subject matter jurisdiction over lawsuits
arising on allotments held in trust by the United States: the United States and the Navajo Nation
have concurrent jurisdiction over Indian allotments.

20. Judge Rael has scheduled a trial on the merits in the State v. Bitsui lawsuit for

September 7, 2016.
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COUNT I: VIOLATION OF CIVIL RIGHTS
(Claim by Plaintiff Bitsui)

21. Judge Rael, in presiding over State v. Bitsui, and District Attorney Martinez, in
prosecuting State v. Bitsui, are acting under color of state law, and without jurisdiction over the
subject matter of the lawsuit.

22. Judge Rael, in presiding over State v. Bitsui, and District Attorney Martinez, in
prosecuting State v. Bitsui, have deprived Plaintiff Bitsui of his liberty interest secured by the
due process clause of the 14th Amendment to the U.S. Constitution to have the matters arising
out of the State v. Bitsui lawsuit tried in a court that has jurisdiction over the subject matter.

23. The deprivation of Plaintiff Bitsui’s right to have its case heard in a court that has
subject matter jurisdiction constitutes an injury for which injunctive relief is the only suitable

remedy.

COUNT 11: DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF
(Claim by Plaintiff Navajo Nation and Plaintiff Bitsui)

24.  Count I is re-alleged in its entirety as though set forth herein.

25.  Judge Rael, in presiding over the State v. Bitsui lawsuit, and District Attorney
Martinez, in prosecuting State v. Bitsui are infringing on the territorial jurisdiction of the Navajo
Nation and its right to exercise jurisdiction over Navajo Indian Country.

26.  Therefore, an actual and justiciable controversy exists for which equitable relief is

the only suitable remedy.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that this Court issue an order:
A. Declaring that the Allotment is Indian Country and that New Mexico state courts
do not have jurisdiction over actions arising on the Allotment;
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B. Enjoining Defendant Rael from exercising jurisdiction over the State v. Bitsui
lawsuit, or any other action arising on the Allotment;

C. Enjoining Defendant Martinez from prosecuting the State v. Bitsui lawsuit, or
taking any other legal action against Plaintiff Bitsui arising on the Allotment; and

D. Granting such other and further relief as the Court deems just and appropriate.

Respectfully submitted this 3rd day of August, 2016.

NAVAJO NATION DEPARTMENT OF JUSTICE

[s/_Stanley M. Pollack

By: Stanley M. Pollack

Post Office Drawer 2010

Window Rock, Navajo Nation (AZ) 86515
(928) 871-7510

Attorneys for Plaintiffs
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Santa Fe 059921

41040
(October 1948)

The Anited States of America,

To all to tuhom these presents shall come, Greeting:

wmns,mmuwmtnmmmammmorm
Mud&:tuuaummotth:
it appears pursusnt to
msm,mun Tile thirty-two, in relation 0 homesteads on the
public lands, and sup statutes, and of the Act of Congress of July 4,
1884, emtitled “An Ast making Spproprist ) -
penses of the Indian Depsrtaent, and for fulfilling treaty stipulations with
various Indian tribes, for the yeay snding June thirtdesh, sighteen
other purposes,”® the elaim of the Wdow and Heire of
me»mm&n

gk
B
i
:
E
h
!

sos. &, lets 10, 11, 12, 13, 14

The area deserided cortains 177.82 sares, sccording to the Official Flat
of the Survey of the said land, on file in the Burem: of land Management;

NOW ENOW YE, That the UNITED STATES OF in consideration of the
premises, and in accordance with the provisions of said Act of Congress of
July 4, 1884, hereby declares that it does and will hold the land above de-
soribed for the period of twenty-five years, in trust for the s0le use and
benefit of the said Widow and Heirs of Francisoo Plessto and to their heirs,
socording to the laws of the State where such land is loosted, and
piration of said period the United States will convey the same by patent to the
said Wdow and Heirs of Francisco Pieseto in fes, discharged of said trust and
fres from all charge and encumbrancs whetsoewer; subject to any wested and so-
crued mater righta for mining, agriculturl, mamfestwring, or other purposes,

in conmeebion with such water vights,
as may be recognised and lodged by the local customs, laws, and decisions
of courts; and there is yeserved from the lands hersby grented, & right of way
thereon for ditches or eanals construsted by the authority of ths United States.
Exoophing and reserving, however, to the United States all the ocoal and other
or Tor, ‘miner ami resove the. same pursuach §o the provisions & Limitetions
poct 'y Wing, rexove the same ® provis ons
Deowmber 29, 1936 (39 Stat, 862).

g
a

%

IN TESTIMONY WHEREOF, the undersigned authorized officer of the Bureau of
Land Management, in accordance with the provisions of the Act of June 172,
1948 (62 Stat., 476), has, in the name of the United States, caused these letters

ISEAL|
to be made Patent, and the Secal of the Bureau to be hereunto affixed.
GIVEN under my hand, in the District of Columbia, the TWENTY-FIRST

day of JARUARY in the year of our Lord one thousand nine
hundred and FIFTY-THREE and of the Independence of the

United States the one hundred and SEVENTY-SEVEKTH.

For the Director, Bureau of Land Management.

1137487

Patent No. ..._______.______.
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United States Department of the Interior
Bureau of Indian Affairs
Title Status Report

Report Certification Time and Date:
Requestor: MBEGAY Date/Time:

Land Legal Description

01/29/2016 12:11:34 PM

01/29/2016 12:12:00

Land Area Land Area Name Tract Number LTRO Region Agency
791 NAVAJO-NEW MEXICO 258921 SOUTHWEST NAVAJO REGIONAL NAVAJO REGIONAL
OFFICE OFFICE
Section Township Range State County Meridian Legal Description
4 010.00N 007.00wW NEW MEXICO CIBOLA New Mexico LOT
LOT
LOT
LOT
LOT

Title Status

Tract 791 258921 is held by the United States of America in trust for the land owner(s) with trust

TOTAL TRACT ACRES:

10
i
12
13
14

Resources

Both

Acres

12.
33.
228
.580
.250
.820

55
43
33
i

interests and/or by the land owner(s) with restricted interests and/or fee simple interests, as listed
in Appendix "A" attached to and incorporated in this Title Status Report.

The title to Tract 791 258921 is current, complete,

The tract ownership is encumbered by the title documents as listed on Appendix "B" attached to and

incorporated in this Title Status Report.
The following notes apply to this land title:

correct, and without defect. Ownership is in unity
and interests are owned in the following title status: trust.

Judgments DISTRICT COURT MESCAL SETTLEMENT AGREEMENT RESTORES PREVIOQUSLY RSVD MINS THRU
SUPPLE PATENT; SUBSEQUENT ORDERS ADDS MINS TO ALL ESTATES ON THIS TRACT

Tract Notes (Other) THE "J" IDENTIFIED IN THE INTEREST COLUMN ARE HELD AS JOINT TENANCY; LIFE ESTATE
HOLDERS ARE IDENTIFIED WITH AN "L" CODE IN THE INTEREST TYPE FIELD OR A "W" CCDE IF
INTEREST DISTRIBUTED PER AIPRA.

Other (specify in THIS REPORT SHOWS OWNERSHIP ONLY & MAY NOT INCLUDE ALL LIENS OR ENCUMBRANCES

remarks) RECORDED IN THI OFFICE WHICH MIGHT AFFECT THIS TRACT;

This report does not cover encroachments nor any other rights that might be disclosed by a physical

inspection of the premises, nor questions of location or boundary that an accurate survey may disclose.
This Report alsc does not cover encumbrances, including but not limited to irrigatioen charges,

claims, not filed or recorded in this Land Titles and Records Office.

unpaid

This report does not state the

current ownership of the interests owned in fee simple but states the ownership at the time the interest

ceased to be held in trust or restricted ownership

status.

This Title Status Report is a true and correct report of the status of title to the real estate
described herein according to the official land records recorded and maintained in this office.

Exhibit B
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Appendix npw

____________ T e e ———- DOCUMENT —-—— NAME ACQUIRED | FRACTION | AGGREGATE SHARE | AGGREGATE
b 1D N Indian or Tiel
Tribe g | I Na. & Non- itle | rnterest* | Class Type Number SURNAME/FIRST NAME | AS ACQUIRED CONVERTED TO LCD DECIMAL
Code DoB Iridttan Status
780  U0DDB393 Tndian  Trust AL Prob Ord INTE BLI54LSR7 SANDERS 1 6720
NAVAJO JOE 54 3626880 .0185185185
NATION
780 008395 Indian Trust All Prob Ord INTE AL154L987 BRUCE 1 6720
NAVAJO 1071071922 EVELYN § 54 362880 .0185185185
NATION
DECEASED
05/21/2010
780  U008396 Indian  Trust all Prob Ord INTE AL154L987 SANDERS 1 6720
NAVAJO 0y /01/1924 GRACE 54 362880 .0185185185
NATION
DECEASED
04/14/2013
780  U032133 Indian  Trust ALl Prob Mod REDETERM  GA22G978 SAUNDERS 1 6720
NAVAJO  g6/06/1946 IRMES 54 362880 .0185185185
NATION
780  U032135 Indian  Trust All Prob Mod REDETERM  GA22G978 SANDERS €720
NAVAJO BENJAMIN 54 362880 .0185185185
NATION
780  U032136 Indian  Trust All Prob Mod REDETERM GA22G978 SAUNDERS 1 6720
NAVAJO 03/15/1951 MARJORIE 54 362880 .0185185186
NATION
780 U033764 Indian Trust All Prob Ord INTE AL221L993 SHORTY (JULINE 1 6048
NRVAJO n4/17/1938 LARRY) 60 362880 .0166666666
NATTON IRENE
780 0033765 Indian  Trust A1l Prob Ord INTE AL221L993 LARRY 1 6048
:?ﬁ?gg 07/06/1940 LORRAINE (LOURINE) 60 362880 .0166666667
DECEASED
01/31/2013
780 U033766 Indian Trust A1l Prob Ord INTE AL2211.993 TINEZ 1 6048
NAVAJO  ng/24/1943 ALICE MAE 50 362680 .0166666667
NATICN
780 U033767 Indian Trust All Prob Ord INTE AL221L993 PABLO 1 €048
NAVAJO  15/28/1946 ELLEN FREDA 60 362880 0166666666
NATION
780  U03378% Indian  Trust All Prob Ord INTE POO0D77158 LARRY 1 6048
NAVRAJO  06/03/1946 HELEN 60 362880 0166666667
NATION
780  U061224 Indian  Trust ALl Prob Ord INTE P000110091 SANDERS 1 1680
NAVAJO  g6/10/1938 GLASSIE 216 362880 .DD46296296
NATION
780 1082698 Indian  Trust A1l Prob Ord INTE AL1541.987 FOUTZ 1 6720
NAVAJO  03/07/1939 PAULINE DOLLY 54 362880 .0185185185
NATION
780  U0B2700 Indian  Trust All Prob Ord INTE AL1541.987 SAUNDERS DAVIS 3 6720
NAVAIO  05/06/1945 EMMA 54 362880 .0185185185
NATION
780  UDB4182 Indian  Trust all Prob Ord INTE P000072771 SHELLY 1 7560
NAVAJO
07/06/1947 BENNY
et 1086/ 48 362880 .0208333333
T80 U085069 Indian Trust All Prob Mod REDETERM GA22G978 SAUNDERS 1 6720
NAVAJO  19/05/1939 T E
NATION DOROTHY 54 362880 .0185185185
780 U086577 Indian Trust All Prob Crd INTE AL2211.993 LARRY 1 6048
Nugz?gg 08/26/1932 ERNEST 60 362880 .0166666667
B DECEASED
02/11/2014
780  U0B6722 Indian  Trust All Prob Mocd REDETERM  GA22G978 SAUNDERS 1 6720
NAVAJO
10/07/1929
NATION ADA 54 362880 .D185185185
DECEASED
01/12/2012
780 U0B6725 Indian  Trust A1l Prob Mod REDETERM  GA22G978 SAUNDERS 1 6720
NAVAJC  04/30/1934 RBERY'
s HERBER' 54 362880 .01B51B5185
780 U086726 Indian Trust All Prob Mod REDETERM GA22G978 LEE 1 6720
NAVAJO
04/03/1936 BETTY SANDERS
NATION 54 362880 ,01B5185185
DECEASED
12/16/2010
780 U0BE7324 Indian Trust All Prcb Ord INTE AL114L987 SAUNDERS X 12096
NAVAJO 01 /p5/1932
o / PETER 30 362880 .0333333334
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Appendix "A"

____________ OWNER ——————————— —=—— DOCUMENT ———- NAME ACQUIRED | FRACTION | AGGREGATE SHARE | AGGREGATE
Tribe & | ID No. & |TP4LaR OF) i1 1
e ; Non- Interest* | Class Type Number SURNAME/FIRST NAME | AS ACQUIRED CONVERTED TO LCD DECTMAL
Code DOB z Status
Indian
780  U0B6740 Indian  Trust all Prob Ord INTE AL154L987 SANDERS 1 6720
NAVAIQ 5345111938 LILLIE BAH 54 362880 .0185185186
NATION
780  U0BB319 Indian  Trust A1l Prob Ord INTE AL69L9BY HARRY 1 4320
NAVAJO  11/94/1940 DOROTHY 84 362880 .0119047619
NATIGN
780 U08A320 Indian  Trust all Prob Ord INTE AL69LOSY LARRY 1 4320
NAVAJO 0g/10/1941 JIMMIE 84 362880 .0119047619
BELLN DECEASED
07/23/2007
780 10091452 Indian  Trust ALl Prob ord INTE AL41L-00 LARRY 1 1512
NAVAJO (5/10/1934 ALICE O 240 362880 .0041666667
NATION
780  U092744 Indian  Trust ALl Prob Ord INTE GRB4GIEZ LARRY 1 15120
NAVAJO  06/11/1949 ARLENE 24 362880 .0416666667
NATION
780  U092745 Indian  Trust all Prob Ord INTE AL221L393 KENNETH 1 6048
NAVRJO  gg/11/1952 HAZEL 60 362880 0166666667
NATION
780 U096014 Indian Trust All Prob Mod ADD LAND AL145L3%97 BITLOY I 336
NAVAJO  gg/22/1952 ROY 1080 362880 .0009259259
NATION
780  U096015 Indian  Trust all Prob Mod ADD LAND AL145L997 BITLOY 1 336
NAVAJO n3/22/1954 JIMMIE 1080 362880 .0009259259
NATTON
780 10099197 Indian  Trust ALl Prob ord INTE AL114L387 CHARLEY 1 4032
NAVAJO 10/10/1954 LOUISE a0 362880 .0111111111
NATION
780 0100601 Indian  Trust A1l Prob Ord INTE PO00072771 SHELLY 1 7560
NAVAJO 10/15/1956 ELLA MAE 48 362880 .0208333333
NATION
780  U101686 Indian  Trust A1l Prob Ord INTE  PO00060404 LARRY, SR 1 €048
NAVAJO  13/05/1954 HERMAN 60 362880 0166666667
NATION
780 U102019 Indian Trust All Prob Ord INTE P000113119 SAUNDERS 1 504
NAVAJO  ng/11/1954 ELLEN 720 362880 .DD13888B8Y
MATION
780 Ul04719 Indian Trust aAll Prob Ord INTE AL41L-00 LARRY 1 756
NRVAJO  10/14/1952 LORENZO 480 362880 .0020833333
NATION
780  U104720 Indian  Trust All Prob Ord INTE AL41L-00 LARRY 1 756
NAVAJO g1 /25/1954 BESSIE 480 362880 .0020833334
NATION
780  UL04721 Indian  Trust All Prob Ord INTE AL41L-00 TSO 1 756
BAVAJO  p5/18/1955 IRENE 480 362880 .0020833333
NATION
780  U108571 Tndian  Trust ALl Prob ord INTE FO0D070585 SAUNDERS 1 2240
NAVAJO  g3/13/1954 JEFFERY L 162 362880 .0061728395
NATION
780  UL08573 Indian  Trust All Prob Ord INTE PO00070585 SAUNDERS 1 2240
NAVAJO gg/10/1956 RONALD L 162 362880 .0061728395
NATION
780  Ul08621 Indian  Trust ALl Prob ord INTE AL69L989 LARRY 1 4320
NAVAJO  ga/04/1955 MARY 84 362880 .0119047619
NATTON
780  U108932 Indian  Trust Title Deed-TS TRS DEED 45610  JOHNSON JR, JR 1 1344
NAVAJO  g7/57/1957 JIMMY 270 362880 .0037037037
NATION
This interest subject to life estate AND joint tenancy
780 0110942 Indian  Trust A1l Prob Ord INTE PO00113026 TSOSIE 1 3780
NAVAJC 10/18/1941 BILLY 96 362880 .0104166667
NATION
780  UL112578 Indian  Trust a1l Prob Mod 1ILCA REV AL230L992 SAUNDERS 1 2520
NAVAJO  g9/12/1957 LUCILLE JEAN 144 362880 .0069444444
NATION
780  U113885 Tndian  Trust ALl Prob Ord INTE AL114L987 SAUNDERS 1 2016
NAVAJO  14/20/1945 BEN 180 362880 .0055555555
NATION
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Appendix "A"

———————————— OWNER —==——==————m ~—-~- DOCUMENT =-—- NAME ACQUIRED | FRACTION | AGGREGATE SHARE | AGGREGATE
Indian or g
Tribe & | ID No. & ™" o\ Title | riterescr | class Type Number | SURNAME/FIRST NAME | AS ACQUIRED CONVERTED TO LCD DECIMAL
Code DOB TEARAR Status
780  UL13887 Indian  Trust ALl Prob Ord INTE AL114L987 SAUNDERS 1 2016
NRVAJG  pg/19/1956 ETTA 180 362880 .0055555556
NATION
780 Ull3ges Indian Trust All Prob Ord INTE A1.114L887 SAUNDERS 1 2016
NAVRJIO  10/05/1957 JAMISON 180 362880 .0055555555
HATron DECEASED
06/14/2006
780  U113889 Indian  Trust A1l Prob ord INTE AL114L387 SAUNDERS 1 2016
NAVAJO 11/14/1958 DELBERT 180 362880 .0055555556
NATTON
780  U113946 Indian  Trust Title Deed-TS TRS DEED 45610  JOHNSON 1 1344
NAVAJO 0471171959 MELVIN 270 362880 .0037037037
NATION
This interest subject to life estate AND joint tenancy
780  U122153 Indian  Trust ALL Prob ord INTE ALA1L-00 LYNCH 1 756
NAVRJO  y5/18/1959 LUCY ANN 480 362880 .0020833333
NATION
780 U123074 Indian  Trust A1l Prob Ord INTE P000113026 LARRY 3 3780
NAVAJO  na/28/1959 FANNIE 96 362880 .0104166667
NATION
780 U124850 Indian  Trust All Deed-TS 1TRS DEED 7708 LARRY, JR 1 7560
NAVAJOD  g9/05/1959 HARRY 48 362880 0208333333
NATION
780 U124937 Indian  Trust a1l Prob Ord INTE PO00036736 YAZZIE 1 1512
NAVAJO  15/11/1949 BETTY ANN 240 362880 .0041666666
NATION
780  U124938 Indian  Trust All Prob Ord INTE PODDD3B736 YAZZIE 1 1512
NAVAJO  15/16/1051 GENEVIEVE ELLEN 240 362880 .0041666667
NATION
780 0124939 Indian  Trust ALl Prob ord INTE PO0D0038736 YAZZIE 1 1512
NAVAJO g5/04/1954 HERBERT 240 3562880 .0041666667
NATION
780 U124940 Indian Trust All Prob Ord INTE PO00038736 YAZZIE 1 1512
NAVAJO  0g/17/1955 SAM 240 362880 .0041666666
NATION
780  Ulz4941 Indian  Trust all Prob Ord INTE  PODOD38736 YAZZIE 7 1512
NRVAJO  g7/03/1957 ANGIE 240 362880 .0041666667
NATION
780 U124942 Indian Trust All Procb Ord INTE P000D38736 YAZZIE 1 1512
NAVAJO  ng/11/1958 IRENE 240 362880 .0041666667
NATION
780 0129398 Indian  Trust ALl Prob Ord INTE PO00038736 YAZZIE 1 1512
NAVAJO
05/12/1960 JONES 240 362880 . 6
st 80 .0041666666
780  U400663 Indian  Trust a1l Prob Ord INTE AL114L987 SAUNDERS 1 2016
NAVAJO  15/12/1960 DARLENE 180 362880 .0055555556
NATION
DECEASED
10/01/1998
780  U400868 Indian  Trust ALl Prob Ord INTE PO00070585 SHERMAN (ESTATE) 1 2240
NAVAJO
09/23/1959 & =
e JACQUELINE 162 362880 .0061728395
DECEASED
04/18/2008
78C  U401796 Indian  Trust All Prob Ord INTE AL69L9EY BAUTISTA 1 4320
NAVAJO  g7/08/1961 EUNICE 4 9
NATION EUNI 8 362880 .011904761
780  U401990 Indian  Trust Title Deed-TS TRS DEED 45610  PERRY 1 1344
NAVAJO 3
07/04/1962 SADDIE/SADIE ANN 70 3 J
NEDTON / 2 362880 .0037037037
This interest subject to life estate AND joint tenancy
780 0402030 Indian  Trust A1l Prob 0rd INTE AL41L-00 LARRY 1 756
NAVAJO -
0/14/1961 LE 0 %
SN / 0 48 362880 ,0020833334
780 U402323 Indian Trust All Prob Ord INTE AL114L987 CHARLEY 1 4032
NAVAJO
09/02/1962 EDISON
e a0 362880 .0111111111
780 0402619 Indian  Trust A1l Prob Mod ILCA REV  AL16L992 MARTINEZ 1 3360
NAVAJO
06/13/195
e /13/1956 ANGIE 108 362880 .0092592593

Page 4 of 7






Effective Ownership as of 05/13/2015

Case 1:16-cv-00888 Document 1-2 Filed 08/03/16 Page 5 of 7

Appendix "A"

——— e m—————— OWNER —-————==———— ———— DOCUMENT =---— NAME ACQUIRED | FRACTION |AGGREGATE SHARE | AGGREGATE
Trib D No. & |Idian or) 400,
Lhoe 5 R Non- Interest* Class Type Number SURNAME/FIRST NAME | AS ACQUIRED CONVERTED TO LCD DECIMAL
Code DOB Indian Status
780 U402679 Indian Trust A1l Prob Ord INTE AL63L983 LARRY 1 4320
NAVRJO  gg/30/1963 TOBY CHEE 84 362880 .0119047619
NATION
780  U403926 Indian  Trust A1l Prob Mod ADD LAND AL145L997 SAUNDERS 1
NAVAJO  pg/26/1964 LUCILLE ANN 1080
NATION
Trust All Prob Mod ILCA REV AL2301L992 SAUNDERS 1 2856
LUCILLE ANN 144 362880 .0078703704
780  U404036 Indian  Trust All Prob Ord INTE AL41L-00 LARRY, JR 1 756
NAVAJO  g4/25/1963 HOSKIE 480 362880 .0020833333
NATION
780  U404886 Indian  Trust Title Deed-TS IRS DEED 45610  JOHNSON 1 1344
NAVAJO  g5/19/1965 GILBERT 270 362880 .0037037037
NATION
This interest subject to life estate AND joint tenancy
780 U405643 Indian Trust All Prob Ord INTE P0O00113026 TSOSIE 3780
NAVAJO  g5/12/1965 BRENDA MAE 96 362880 .0104166667
NATION
780  U405782 Indian  Trust A1l Prob Ord INTE 2000072771 BITSUI 1
NAVRJO  10/09/1964 CURTIS GENE 48
NATION
Trust All Deed-TS TRS DEED 47509  BITSUI 1 13608
CURTIS G 6C 362880 .0375000000
780 U406544 Indian Trust All Prob Ord INTE AL114L987 CHARLEY 1 4032
NAVAJO (142971967 JOANN 90 362880 .0111111111
NATION
780 0407294 Indian  Trust Title Deed-TS TRS DEED 45610  JOHNSON T 1344
NAVAJO  45/03/1967 WILFERT 270 362880 .0037037037
NATION
This interest subject to life estate AND joint tenancy
780  U407753 Indian  Trust All Prob Ord INTE PO00038736 YAZZIE, JR 1 1512
NAVAJC  g3/03/1968 DAN 240 362880 .0041666667
NATION
780 U407805 Indian  Trust All Deed-TS TRS DEED 7708 LARRY 1 7560
NAVAJC  10/25/1961 TERRY 48 362880 .0208333333
NATION
780 0408382 Indian  Trust all Deed-TS TRS DEED £6909  BILLIE 1 4032
NAVAJO  11/19/1968 MARLENE 20 362880 .0111111111
NATTON
780 U408900 Tndian  Trust A1l Prob Mocd JDGE ORD PO00033766 YAZZIE 1
NAVAJO  10/21/1968 i ERNEST B 17280
NATION
Trust All Prcb Ord INTE PDOD0O90017 SMITH 1 84
ERNEST W YAZZIE 5760 362880 .0002314815
780 0420304 Indian  Trust All Prcb Ord INTE P000072771 CHARLEY 1 7560
NAVAJO gg/29/1870 LINDA 48 362880 .0208333333
NATION
780  U420897 Indian  Trust All Prob Ord INTE AL69L9BY LARRY 1 4320
NAVRJO  g4/18/1971 DARLENE 84 362880 .0119047619
NATION
780  U421147 Indian  Trust ALl Prcb Ora INTE PO00110091 SANDERS 1680
NAVAJO  41/27/1971 SUSTE 216 362880 .0046296296
NATION
780  U421533 Indian  Trust All Prob Ord INTE PO00113026 TSOSIE 1 3780
NAVAJO
10/26/1971 ELLIOTT 96 3 [ 0
NEo 62880 .0104166667
780  U421789 Indian  Trust All Prob Mod JDGE ORD PO00033766 SMITH 1
NAVAJO  g5/16/1971 KENNETH 7
iplin / ¥ B 17280
Trust All Prcb Ord INTE POODDSD0LT SMITH 1 84
KENNETH B 5760 362880 .0002314815
780  U422672 Indian  Trust All Prob Ord INTE PO00110091 SAUNDERS 1 1680
NAVAJO  ng/24/1972 RAYMOND 216 362880 .0046296296
NATION
780 10424177 Indian  Trust ALL Prob Ord INTE P0O00L10091 SAUNDERS 1 1680
NAVAJO 0472371974 RUDY 216 362880 .0046296296
NATION
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Appendix "A"

———————————— OWNER - ——————————— ———— DOCUMENT ---- NAME ACQUIRED | FRACTION | AGGREGATE SHARE | AGGREGATE
E Indian or 2
Tribe & | ID No. & . Title | 1 toresty | class Type Number SURNAME/FTRST NAME | AS ACQUIRED CONVERTED TO LCD DECIMAL
Code DOB ThaSan Status
780 U4z4209 Indian Trust All Prob Mod ILCA REV AL16L992 SAUNDERS 1 3360
NAVAJO  g7/23/1974 MICHAEL ALVIN 108 362880 .0092592592
NATION
780  U425922 Indian  Trust All Prob Ord INTE ALGOL98S LARRY 1 4320
NAVAJO  13/20/1964 ERNESTINE 84 362880 .0119047619
NATION
780 0426407 Indian  Trust All Prob Crd INTE PO00113119 SAUNDERS 1 504
NAVAJO 0g/18/1976 MELISSA 720 362880 0013888889
NATION
780  U42B366 Tndian  Trust a1l Deed-TS TRS DEED 7708 LARRY 1 7560
NAVAJO  15/27/1063 RANDY 48 362880 0208333333
NATION
780  U428367 Indian  Trust A1l Deed-T5  TRS DEED 7708 LARRY 7560
NAVAJO ng/18/1964 GARRY 48 362880 .0208333334
NATION
780 1429566 Indian  Trust ALl Prob Ord INTE P000113119 SAUNDERS 1 504
NAVAJO g4/12/1978 CALVIN 720 362880 .0013888889
NATION
780  U429567 Indian  Trust ALl Prob ord INTE 2000113119 SAUNDERS ESTATE 1 504
NAVAJO  p4/12/1978 KEVIN 720 362880 .0013888889
NATION
DECEASED
09/13/2007
780  U431048 Indian  Trust ALL Prob Mod JDGE ORD P000033766 SMITH, JR 1
NAVAJO  g4/28/1980 WILLIAM 17280
NATION
Trust All Prob Ord INTE PO00G90017 SMITH, JR 1 84
WILLIAM B 5760 362880 .0002314815
780  U431892 Indian  Trust All Prob Ord INTE P000071277 SAUNDERS 1 168
NAVAJO  03/24/1982 DANTEL 2180 362880 .0004629630
NATION
780  U435155 Indian  Trust ALl Prob Mod JDGE ORD P000033766 SMITH 1
NAVAJO 10/31/1983 LUCINDA 17280
NATION
Trust ALl Prob Ord INTE 2000090017 SMITH 1 84
LUCINDA 5760 362880 .0002314815
780  U437599 Indian  Trust a1l Deed-TS TRS DEED 86209  SAUNDERS T 4032
NAVAJO 11 /56/1986 MICHELLE LYNN 90 362880 .0111111111
NATION
780 U439603 Indian Trust All Prob Ord INTE B000071277 SAUNDERS 1 168
NAVAJO  17/27/1084 MIRANDA 2160 362880 .0004629630
NATION
780  U467909 Indian  Trust ALl Deed-TS TRS DEED 86909  BILLIE il 4032
NAVAJO. 61 /11/2002 BALIYAH C a
ey / 90 362880 .0111111111
IN TRUST: 362880
* "All" means the equitable beneficial interest and the 362880 1.0000000000
legal title interest merged together. IN FEE: 0
362880 .0000000000
TOTAL: 362880
362880 1.0000000000
* SPECIAL INTEREST HOLDERS *
780 LCB2697 Indian Trust Beneficial Deed-TS Trust 45610 BEGAY 1 6720
NAVAJO Deed S —
12/19/1936 ! ELOUISE § 54 362880 . 1851
NATION Special 0185185185
Form
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Appendix "B"

Ownership of Tract 791 258921 is encumbered by the following:

Contract Type/Contractor Name Contract Number Contractor ID Begin Date Expiration Date Leased Acres Record Image#
RESIDENTIAL E422006177 791C255366 04/16/2010 04/15/2060 1.000 48612
BITSUI, CURTIS

Type of Encumbrance Encumbrance Holder Expiration Date Document Number Description and Explanation

MISCELLANEQUS PIESETO FRANCISCO 94998 MINERAL PATENT DTD 8/18/97 RELEASES ALL MINERALS PER

ACT OF 7/4/1984 (43 U.S.C. 190) & SETTLEMENT

AGREEMENT AGMT OF 1/28/1997

DITCHES & CANALS UNITED STATES CF AMERICA 618~ PATENT RESVS A R/W FOR D/C BY THE AUTH OF THE U.S.
SOLICITOR HAS CONSTRUED THIS RES AS BEING
INAPPLICABLE TO ALMTS FR LAND OF INDIAN RES SEE 58
I.D. 319, 59 I.D. 461; EXCEPTING & RESERVING TO THE
U.S. ALL THE COAL & OTHER MINERALS TOGETHER WITH THE
RIGHT
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Lo
THHRTEENTH JUDICIAL DISTRICT COURT

STATE OF NEW MEXICO .
COUNTY OF Cl30O1LA 20I5DEC 16 AMIO: oE

LN TR S A TN
STATH OF NEW MEXTCO. O
Plaintiif] BY CERUTY
Vi NSk D1333 CV 2015 O O 2 2 }/’
¢
CURTIS BI'TSUL
DO XXNIXX/1904
SON: XX X-XX-0029
ADDRESS: PO BOX 913
Prewitt, INM 87045-0913
Pefenduant.
Crimes: Interference With a Diteh/Hlegal Use of Water, (2225)
Criminal Damuage to Property (less than S TOOO). (1009)

T

Interference with a Ditch Fascement, (0538)

COMPLAINT FOR TNIUNCTIVE: RELHEE
COMES NOW the State of New Mexico, by and through the Office of the District Attorney,
and for its Complaint requesting a Prehminary Infunction and a Permanent Injunction, states as
follows:
1. An action has been filed in this Court which concerns the statutory rights of the San Josce de

la Ciencga Community Ditch, which 1s an ancient acequia located in Cibola County.

2. The Defendant is a resident of McKinley, County and possesses a leasehold in Cibola,
County.
3. The State has authority to bring this action under NMSA 1978, Sections 73-2-4, 73-2-5, 73-

2-6 and 73-2-64.

Exhibit C
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4. The SanJose de Ja Cienega Community Diteh has the vight to divert and use public waters
end has operated as a communily acequia sinee prior to 1850,

5. The San Jose de fa Cienzpa Community Ihteh L an cesement 1o its poius of diversion.
which allows the members of the Community Diteh Association to maintain the diteh
channel. and other diteh associated works.

0. befendant had been divering water. destroving the channel. and refusing aceess to
Community Ditch Associations for maintenance purposcs.

7. At alt times Defendant has been aware of the diteh and o the Diteh Association,

Under NMEA 1978, §73-2-1:

Noinhabitant of this state shall have the right to construet any building of the
impediment of the irrgation of lands or {ficlds, such as mills or any other property
that may obstruct the course of the waler: as the trrigation of the ficlds should be
preferable to all others.

u. Under NMSA 1078, §73-2-5(A):

Hereafter in all cases where there has been a continuous use of a diteh for the
purposes of rrigation for five years, it shall be conclusively presumed as between the
partics that a grant has been made by the owners of the land, upon which such ditch
is located, for the use of the same and 1t 1s unfawtul to interfere with that casement
or prevent aceess to the diteh by the owner of the dominant estate as provided by law;
provided that nothing herein contained shall be construed to prevent the owner of a
servient estate from making any alterations or changes in the location of any ditch
upon his land, so long as such alteration or change of location shall not interfere with
the use of or access 1o such ditch by the owner of the dominant estate. For the
purposes of this scction, the casement created pursuant to this section shall be
adequate to allow for reasonable maintenance, use and improvements to the ditch.

10. Under NMSA 1978, §73-2-5( C):
In the case of a community ditch or acequia, in addition to criminal prosecution, the

district attorney or the mayordomo or commission of the ditch or acequia may file a
civil complaint sceking a civil penalty not to exceed five thousand dollars (§5,000)
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for knowingly, intentionally or willfully violating the provisions ol Subscction A of
this section,

I Under WNISA TO78, §73-2-5(D):

The vemedies provided [or i this section shall not be construed as lmiting the right
oi the party bringing the civil or erimimal conaplait from secking damages. In
addition to the remedies provided i this cection, the distriet attorney, mavordomo
or conmmission ol the diteh or aeequia or ovner of the dominant estate may apply to
the district court of the county where the violation oceurred for an ijunction
restraining any person rom violating or continuing (o violate the provisions of
subscction A of this section.

12. Under NVISA 1978, §73-2-6:

The course of ditches or acequias established prior to July 20, 1851, shall not be
disturbed.

13 Under WMSA 1978, §73-2-6:1:

AL A person shall not, contrary to the order of the mayordonmoe or conimission. cut,
break., stop up or otherwise interfere with any community diteh or dam in this state,
or any contra or lateral acequia thereot. or take or use water from the same contrary
to such orders. A person who violales a provision of this section is guilty of a
misdemeanor, and, on complaint made before the nearest magistrate court, a warrant
may Issue for his arrest, as in case of any other offense against the state.

C. In addition to crimina! prosceution, the district attorney or the mayordomo or
commission of the diteh or acequia may file a civil complaimt seeking a civil penalty
not (o exceed five thousand dolars (55.000) for knowingly, intentionally or willfully
violating the provisions of Subsection A of this section,

D. The remedies provided for in this scetion shall not be construed as himiting the
right of the party bringing the civil or criminal complaint from sceking damages. In
addition 1o the remedics provided in this scction, the district attorney or the
mayordomo or commission of the ditch or acequia may apply to the district court of
the county where the violation occurred for an injunction restraining any person from
violating or continuing to violate the provisions of Subsection A of this section.

14, Under NMSA 1978, §73-2-22. 1(B):

The rights of an acequia or community ditch association to the waters of the acequia
or association or their use or the lands and property owned by the acequia or





I'5.
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association shall not be fost by the weequia or community ditch association by
preseription or adverse possession or for nonuse of walers exeept as provided in
Section 72-5-28 NMSA 1978,

The San Jose de Ta Cienega Community Diteh Association has not lost the vight to use any

ol'its water, ity casen.ents. its ditehes orits pomt of diversion. by action under WM S/ 1978,

§77-5-00

The SundoredelaCiencga Commuunity Ditch Assoctation s sulTering nreparable injury. and

will contiue to sufter irceparable injury 15 an injunction 1s not granted; the ongoing injury

to the Community Ditch outweighs any damage an injunction might cavse the Defendant:
isstance of anmjunction will not be adverse to the public s interest and theve is o substantial
likehthood that the State with prevail on the merits i this matier.

State and the San Jose de fa Crencga Community Ditch Association are entttled to injunctive

relicl preventing the Delendant fron interfering with the San Jose de fa Cienega Community

Diteh’s casement to its point of diversion and preventing the San Jose de la Cienega

Community Ditch Association from accessing the point of diversion and annual maintenance

of the ditch channel.

WHEREFORE, the State of New Mexico requests that this Court:

l. Issue a preliminary injunction requiring the Defendant to halt any and all activitics
that interferes with, covers, and/or is on top of the San Jose de la Ciencga
Community Ditch and which impairs the San Jose de la Cienega Community Ditch
Association [orm accessing, maintaining, or improving the ditch and its channel o

the point of diversion.





Case 1:16;cv-'00888. Document 1-3 Filed 08/03/16 Page 5 of 7

2. Adter @ hearing on this mafter, 1ssue a penmanent injuction requiring the Defendant
to reraove eny and all d‘ivcrsi(m,&;. channels. culvests, pipes, loses, ponds. structures
and helt eny and all surface activities which impairs the San lose de la Ciencga
Comiut ity Diteh Association form aceessing, maintaining. or improving, the dit=h
and tts chimnned 1o the point of diversion.

3. Assess e eivil penalty i the maximum @nount spainst the Delendant.

4. Any other and such further rehiet as this Court deems appropriate.

RESPECTFULLY SUBMIEETED.
LEMULL M, MARTINIEZ
DISTRICT AT TORNIEY

o S end e 0

Sheriy P.'Fhompson
Assistant Distriet Attorney
P.O. Box 637

SIS W Hhigh Street
Cirants, NM 87020
(505)285-4627
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STATE OF NUW MEXICO )
)
COUNTY OF CIBOLA )

AFTIDANTT

LLEON TATOY AL duly sworn and upon miy oath state that Tam a resident of Cibola
County. State of New Mexico, and the following is true upon my information and Lelicl:

I I have been the mayordomo of the San lose de fa Ciencga Acequia siace 2000,

As mayordomo 1 keep Acequit records, and have a statatory duty (o protect the
Acequia.

d

The San Jose de la Cienega Acequia has existed for over 150 years. The Office of
the State Engincer recoznizes a Priority date of 1805, making the Acequia older
than the State or Tarttory of New Mexico.

Curlis Bitsut leases one acre of w larger, privately owned parceel ol land through
which the Acequia, its casement and channel, has run for over 150 years,

)

The owners of the private land occeupiced by Curtis Bitsut have no rights to the use
of the Acequia or the walter.

0. Since at Teast 2008 Curtis Bitsut has made unfawiul diversions of the waters of the
Acequia.

7. Since at least 2008 Curtis Bitsut has prevented access to the Acequia channcl to
allow for nccessary annual clearing, cleaning and repairs.

8. Curtis Bitsui has prevented access to the point of diversion for the San Jose de la
Cienega Acequia.

9. In 2010 Curtis Bitsui rerouted the original, ancient Acequia channel, and diverted
its waters for his own usc. In some arcas he has obliterated the ancient channel
using a bulldozcr.

10. In 2010 Curtis Bitsui constructed culverts and with the use of water lines diverted
Acequia walers to a storage tank, and otherwise restricted the flow of water in the

Accquia channcl.

1. Curtis Bitsui has put up “No Trespassing” signs over the Acequia channel and
casement.

12. The San Jose de la Cicnega Accquia Association has made many requests to enter
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the land Teased by Curtis Bitsui for the purpose ol waintenance, operations and
mprovement of the Acequia under New Mexico Statute 873-2-1, ¢l seq., and has
seldom been granted access, When aceess is granted it is with hostility and for
limited periods of time, or at times that make maintenance oo late for the use of!
the Acequia in tocal agriculture.

3. The San Jose de e Clenega Acequia Association has altempted to negotiate with
Curtis Bitsui on aceess to the Acequia for maintenance, and the casements
appuricnant to the Acequia using letters, phone calls and porsonal meetimgs. One
mecting was in Febroary of 2001 with Curids Bitsui and his nephew Enwin Larry.,
The Association has extended mvitations to Acequia meetings. and made many
attempts to cducate Curtis Bitsui about acequias in New Miexico history and Jav.

P4 lune 28, 2014 Curtis Bitsui told me that he would divert waters from the Acequia
to his eistern. and that Twas to stay out of the property as 1 had no authority to
enter the property for Acequia purposes.

{

| EON TAFOY A

SUBSCRIBED AND SWORN belore me this L5 day ““)é(’ L2015 by LEON TAFOYA.

NOTARYPUBLIC

: /
My Commission Expircs: g e?jl jo2D1 ]
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KATHY GALLEGO
Pablita Cohoe

STATE OF NEW MEXICO
COUNTY OF CIBOLA
IN THE DISTRICT COURT
STATE OF NEW MEXICO,
Plaintiff,
v, NO: D1333-CV-2015-00228
CURTIS BITSUI,
Defendant.
DECISION AND ORDER.
ON
DEFENDANT’S MOTION TO DISMISS
FOR

LACK OF SUBJECT MATTER JURISDICTION

This matter was heard on March 4, 2016 regarding Defendant’s motion to dismiss for
lack of subject matter jurisdiction. The matter was initiated by the State of New Mexico (State)
filing a COMPLAINT FOR INJUNCTIVE RELIEF on December 16, 2015, alleging that the
Defendant (Bitsui) is interfering with the rights of the San Jose de la Cienega Community Ditch |
Association (Association) to use an ancient acequia (irrigation ditch dating back to before 1850) ‘
that goes into and out of Bitsui’s lands. The interference is claimed to be that Bitsui has diverted
water, destroyed the channel, and refused access to the Association to the acequia for purposes of
maintenance.

The State brought this action under the authority of NMSA 1978, Sections 73-2-4 through
73-2-6 and Section 73-2-64, claims that the Association has an easement over Bitsui’s property
permitting it to access, maintain, an divert water from the acequia. Various other New Mexico
statutes are cited as prohibiting such interference with the Association and claiming irreparable
injury unless Bitsui is prohibited from continuing the alleged conduct by issuing an injunction.

Bitsui filed a motion to dismiss, claiming that this Court has no subject matter
jurisdiction over the claims made by the State. The basis of Bitsui’s challenge to the Court’s l
jurisdictional authority is that Bitsui’s land is “Indian Country” pursuant to 18 1.S.C. Sec. 1151
and that when an “offense” is committed on Indian Country, the United States has “sole and
exclusive jurisdiction” pursuant to 18 U.S.C. Sec. 1152. Bitsui continues to state that even
though the term “Indian allotment™ is not used in the United States Patent issued to Bitsui’s
predecessors pursuant to the “Act of July 4, 1884" said specific tract “is held by the United States
of America in trust for the land owners.” That the specific tract is held in trust is concluded by
Bitsui due to a Bureau of Indian Affairs Title Status Report issued on January 29, 2016, attached
as Bitsui’s Exhibit B, at page 5; therefore, the argument continues, because the land at issue is
held in trust by the United States of America, it is therefore an allotment, and is therefore “Indian
Country” and not subject to State Court Jurisdiction.

Exhibit D
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The State’s arguments are based on a different federal statute and on the face of the
original patent to the property in question. The patent, issued on January 21, 1953, attached as
exhibit A to Bitsui’s motion, in relevant part reads as follows:

... the UNITED STATES OF AMERICA, . .. hereby declares that it does and will hold
the land above described for the period of twenty-five years, in trust for the sole use and
benefit of the said Widow and Heirs of Francisco Pieseto and to their heirs, according to
the laws of the State where such land is located, and ar the end of said period the United
States will convey the same by patent to the said Widow and Heirs of of Francisco
Pieseto in fee, discharged of said trust and free from all charges and encumbrances
whatsoever, subject to any vested and accrued water rights for mining, agricultural,
manufacturing, or other purposes, and rights to ditches and reservoirs used in
connection with such water rights, as may be recognized and acknowledged by the
legal customs, laws and decisions of court; . .. (Italics added by author and bold also
added by author).

On the face of the foregoing deed, Bitsui’s jurisdictional argument fails for two reasons.
Assuming there was a trust in the United States of America for twenty five years, during which
time there is an “allotment™ which qualifies as “Indian Country” and which is therefore not
subject to State Court jurisdiction under Bitsui’s theory, the trust would end twenty five years
after 1953 or in 1978 by operation of the deed itself, At that time Bitsui or his ancestors would
be entitled to a patent without a trust, subjecting the entire tract to State Court jurisdiction (see
language in italics above). The deed contains no exceptions to the termination of the 25-year
trust and the court assumes that the deed to which Bitsui and his ancestors were entitled was
actually issued or is required by law to have been issued after the 25 years. The Court will not
extend the trust nor the resulting restrictions on the deed beyond its clear meaning and intent as

1o time.

Assuming this land is still held in trust, which the Court finds no longer exists by
operation of law, the entire trust is conveyed “subject to any vested and accrued water rights . . .
an rights to ditches . . as may be recognized and acknowledged by the legal customs, laws and
decisions of court;” (see language in bold letters, above). The “trust” is limited regarding the
“use” of the land by Bitsui and his ancestors but such “use” is subject to the very rights being
claimed in this litigation as recognized by “the legal customs, laws and decisions of court. . .”
The language intends to reserve ownership and certain uses to Bitsui and his ancestors “in trust”
but is clearly subject to other uses existing at the time the deed was issued. The other uses are
not within the “trust.” This Court concludes that under this analysis, both the State and Federal
Courts have joint authority as a practical matter to determine which rights are within the trust and
which are outside of the trust.

The State’s argument that the original applicant, Mr. Pieseto, applied as a United States
Citizen and not as a tribal member is persuasive. Under this argument, none of the “trust”
arguments made by Mr. Bitsui apply because the application was not made under any of the
statutes cited by Bitsui, but rather under an act not creating the type of trust argued for by Bitsui.
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That the Burcau of Indian Affairs in its report of January 29, 2016 concluded that the
property at issue is held in the type of trust proposed by Mr. Bitsui is not accepted at face value
by the Court. It is a legal conclusion which states: “Ownership is in unity and interests are
owned in the following title status: trust.” It is unknown what the expertise of the writer might
be and the type of trust or its limits are not described and it has the following statement:

This report does not state the current ownership of the interests owned in fee simple but
states the ownership at the time the interest ceased to be held in trust or restricted
ownership status. (Italics added by author)

This statement is concluding that it states “the ownership at the time the interest ceased to be
held in trust” seemingly indicating that in fact there is no longer a trust in place. This directly
conflicts with the conclusion stated at the beginning of the statement to the effect that the
“Interests are owned in the following status: trust.” This is not helpful to the Court.

The motion to dismiss is therefore denied.

gISTRICT JUDGE










