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INTRODUCTION

Congress enacted the Indian Gaming Regulatory“A8RA”) for the express purpose
of “promoting tribal economic development, selffaiéncy, and strong tribal governments.” 25
U.S.C. § 2702(1). The Secretary of the Interideéserminations relating to the North Fork’s
proposed gaming project clearly advance that polNdgrth Fork currently has no meaningful
revenues to meet its citizens’ pressing needsjtamas not economically or environmentally
feasible for North Fork to build a gaming faciliy its existing land in the Sierra Nevada
foothills. For the better part of a decade, ther&ary carefully and thoroughly scrutinized the
proposed North Fork project—reviewing an extensigiministrative record and consulting with
local governments and the community—and issuedréasoned decisions at the end of the
process, rendered in conformity with every applieabatutory and regulatory regime. In turn,
the elected officials of California, led by the @onor, have championed the North Fork project
and undertaken their own state actions to enabld tibe to game on a parcel of land outside of
Madera. The Governor signed a tribal-state comwdahtNorth Fork, which the Legislature
ratified, and the Secretary of State forwardedcthrapact to the Secretary of the Interior for her
approval, after which the compact took effect, gely as IGRA and agency regulations require.

Meanwhile, opponents of the North Fork project—bgcblaintiffs—have used every
means at their disposal to prevent North Fork frealizing IGRA’s benefits. In addition to this
litigation, they have mounted unsuccessful chaksrig the underlying state actions in state
court and mounted a multi-million-dollar campaigreking to nullify those actions by popular
referendum. At bottom, however, plaintiffs’ chalgges to the North Fork project are simply an
attack on the federal policies embodied in IGRAe Becretary’s determinations under review

by this Court were neither arbitrary, capricious; aontrary to law, and should be upheld.
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First, the Secretary correctly concluded that North Reas under federal jurisdiction in
1934 and thus eligible to have land taken intotfras conclusively shown by the North Fork
Rancheria’s 1935 vote on reorganization and thegouaent’'s 1916 acquisition of land for the
Tribe. Stand Up’s unfounded speculations regarttibgl history provide no basis for upsetting
the Secretary’s decision.

Second, the Secretary properly reached a favorable twbgeermination that gaming
on the Madera land would be in the best intereth®fTribe and would not be detrimental to the
surrounding community—a determination in which @avernor of California concurred.
Plaintiffs’ challenges to the Secretary’s deterrtiorarest on a misreading of IGRA that this
Court has already rejected and are inconsistehttvé administrative record, agency regulations,
and basic principles of APA review.

Third, the November 2014 referendum in California presico basis for upsetting the
Secretary’s decisions. The Secretary was entitiedly on the facially valid submissions of
state officials, and she acted in strict accordhWBRA and its implementing regulations
governing the submission, review, approval, andatffation of tribal-state compacts. Moreover,
once a compact has taken effect under federaldalbsequent state actions that purport to nullify
it are preempted by IGRA.

Fourth, Stand Up’s argument that the Secretary’s two-gati¢rmination is invalid
because the Governor lacked authority as a mdtstate law to concur in it misconstrues the
sequencing of IGRA'’s two-part process and, in argng is meritless on its own. Indeed, Stand
Up’s argument has been rejected by both Califacaiats to consider it.

Fifth, the Secretary fully complied with the NationaMEnnmental Policy Act

(“NEPA”"), which simply requires the agency to calesi the environmental consequences of its
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actions. The Secretary met that burden here, densg a reasonable range of alternatives,
potential effects on crime, and the adequacy dblera-gambling mitigation measures.

Sixth, the Secretary fully complied with the Clean AictA“the CAA”), its
implementing regulations, and this Court’s instimics when the conformity determination was
returned to the agency on partial remand. Theesamgrprovided the opportunity for notice and
comment, used the appropriate emission estimatethaeds, and reasonably determined what
mitigation measures were necessary.

The Secretary’s determinations should be affirnmeeMery respect.

BACKGROUND

The North Fork Rancheria of Mono Indians (“Northri€cor “the Tribe”) is comprised
of descendants of Mono and other Indians who foturées lived and used lands in California’s
Sierra Nevada foothills and the nearby San Joadailey. AR 40393see generall AR 40504-
10. Today, about 69% of North Fork’s roughly 2,@0Bal citizens live below the federal
poverty line and some 16% of its potential labacéois unemployed—far higher than the state
and national rates. AR 40501; Dkt. 34-1 § 4. Adrdm its potential gaming project, the Tribe
has no economic development activities or reveouecg other than federal grants and the
California Revenue Sharing Trust Fund. AR 40508e Tribe thus lacks resources to support
its self-sufficiency, tribal government, and citig& needs and to sustain cultural initiatives
preserving the unique Mono heritage for future gathens. AR 40502.

Other than the trust parcel at issue in this prdiceg the Tribe’s existing land base
cannot support significant economic developmemtdadress these issues. Dkt. 34-1 5. The
North Fork Rancheria, an 80-acre parcel of landladera County near the town of North Fork,
is held in trust as residences for individual triiizens, and not for the Tribe as an entity.

AR 40458-59, 41152-53. The only trust land théo@possesses is a 61.5-acre parcel in North
-3-



Case 1:12-cv-02039-BAH Document 111-1 Filed 02/13/15 Page 17 of 94

Fork (“HUD Tract”) that the federal government gddn trust in 2002 premised on the Tribe
using it—as it has—to build a community centerpath center, and several homes. AR 40453-
54, 41147-48. These lands are thus not eligiblgéming and, in any event, are mountainous,
remote, and in an environmentally sensitive ared toethe Sierra National Forest that is
inappropriate for commercial development. AR 4088340458-59, 41147-48, 41152-53.

Therefore, to facilitate tribal economic developinand self-determination, the Tribe’s
representatives approached the Madera County Bd&dpervisors to discuss developing a
tribal gaming facility on other lands within theild@’s historic area. ARNEW 137. The Tribe’s
and Board’s representatives concluded that the twhiNorth Fork itself was not commercially
or environmentally suited for a gaming resort,Is® Tribe looked for sites closer to State Route
99, which connects Bakersfield, Fresno, and ModeARNEW 137. The Tribe identified 305
acres (“the Madera Site”) located on mostly va@amtcultural lands in an unincorporated area
of Madera County north of the City of Madera. AB488, 41152see alsdkt. 34-1 11 14-15.

In 2005, the Tribe submitted a formal request ®WhS. Department of the Interior
(“DOI") Bureau of Indian Affairs (“BIA”) to acquirghe Madera Site in trust pursuant to the
Indian Reorganization Act (“the IRA"), 25 U.S.C485, for the development of a gaming resort.
ARNEW 132. The Tribe sought a two-part determoratyy the Secretary of the Interior
(“Secretary”) under IGRA, 25 U.S.C. § 2719(b)(1)(#9 authorize gaming on the Madera Site.
ARNEW 132! In its earlier opinion, this Court set forth theplicable statutory and regulatory

framework governing the Tribe’s requests underfit® and IGRA. SeeDkt. 42 at 4-7.

! The Tribe’s application noted that it had agreetmerith Station Casinos, Inc. to develop
and manage the casino. ARNEW 138-40. IGRA expresmtemplates such agreemenBee
25 U.S.C. 88 2710(d)(9), 2711(a)($ke als®5 C.F.R. § 292.16( 25 C.F.R. Part 533. Indeed,
tribal gaming would not work without such agreenseas most tribes do not have the financing
or expertise to develop and operate casinos bysdbkes. Agreements like North Fork’s are

-4 -
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The administrative review lasted seven years. MssGourt describedeeid. at 8-11, the
process encompassed a scoping period in 2004 &% 2@raft Environmental Impact
Statement (“DEIS”) published in 2008; a 900-pageFEnvironment Impact Statement
(“FEIS”) submitted in 2010, AR 29681-30591, thatludes 5,500 pages of appendices,

AR 30592-36135; an 89-page IGRA Record of Deci¢i®DD”) issued in September 2011,

AR 40444-538; the Governor of California’s Auguti2 concurrence in the Secretary’s
decision, AR 40988-89; and a 63-page IRA ROD issaddovember 2012, AR 41138-206. In
the IGRA ROD, the Secretary (acting through theigtast Secretary for Indian Affairs) issued a
favorable two-part determination, concluding thegt Madera Site gaming project was “in the
best interest of the Tribe and its citizens” anathd not result in detrimental impact on the
surrounding community.” AR 40532-34. In the IR®R, the Secretary concluded that
acquiring the Site for the Tribe would meet “thegmse and need of the BIA, consistent with its
statutory mission and responsibilities, to prontbtelong-term economic vitality and self-
sufficiency, self-determination, and self-goverraon€the Tribe.” AR 41204.

Two groups of plaintiffs challenged the Secretal®A and IRA decisions—the Stand
Up plaintiffs (“Stand Up”), consisting of variougtizens and organizations located near Madera,
and the Picayune Rancheria of the Chukchansi Isdid&ticayune”), an Indian tribe that once
operated a presently closed gaming facility calledChukchansi Gold Resort and Casino on its

lands about 30 miles from the Madera Siti January 2013, this Court denied Stand Up’s

commonplace. As plaintiffs’ counsel have note@wlsere, since IGRA was enacted “countless
non-Indian contractors and businesses have entgredasino management or consulting
agreements with tribes and tribal entities.” H&thudenmaier & Ruth Khals@heseus, the
Labyrinth, and the Ball of String: Navigating thedilatory Maze to Ensure Enforceability of
Tribal Gaming Contracts40 J. Marshall L. Rev. 1123, 1123 (2007).

2 Picayune’s casino was ordered closed by the Naltiodian Gaming Commission
(“NIGC”) on October 7, 2014 for substantial viotats of IGRA, NIGC regulations, and

-5-
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motion for a preliminary injunction, determiningnang other things, that “the plaintiffs have
not established a likelihood of success on thetsefiany of their claims.” Dkt. 42 at 45. On
February 5, 2013, the Secretary took the Madermi®itrust for the Tribe SeeDkt. 77 at 3-4.

Meanwhile, when the Governor of California concdrie the Secretary’s two-part
determination in August 2012, he also executedlaaFState Compact (“Compact”) with the
Tribe to authorize class Il gaming on the Madeita. SARGC 107-340. He submitted the
Compact to the State Legislature for ratificatiamguant to article IV, section 19(f) of the
California Constitution, and the Legislature votedatify the Compact. ARGC 12-13. In July
2013, the State submitted the Compact, signeddathvernor and the Tribe’s chairperson, to
the Secretary for her “review and approval” pursaar?5 U.S.C. § 2710(d)(8). ARGC 7, 226.
Because the Secretary took no action within 45 déylse submission, the Compact was deemed
approved under 25 U.S.C. § 2710(d)(8)(C), and itoRer 2013, the Secretary published the
required notice in the Federal Register, upon wkthehCompact took effect. 78 Fed. Reg.
62,649 (Oct. 22, 2013%ee25 U.S.C. § 2710(d)(3)(B).

Subsequently, in November 2013, a campaign indibieStand Up’s Director Cheryl

Schmit qualified a state referendum measure, Pro@ogl8, on the statute ratifying the

Picayune’s gaming ordinance, and was ordered clioseetdiately on October 10, 2014, for
failure to operate a casino in a manner that adetyuprotects public health and safety in light
of an emergency situation involving a volatile taker of the casino by a tribal factio®ee
NIGC, TCO-14-01 (Oct. 7, 2014) and NIGC, NOV-14-D30-14-02 (Oct. 10, 20143vailable
at http://www.nigc.gov/Reading_ Room/Enforcement_Arti@aspx. A federal court issued a
temporary restraining order enjoining Picayune frgofperating the Casino unless and until it
is established before this Court that the publaltheand safety of Casino patrons, employees,
and tribal members can be adequately protected tinemiolent confrontations and threats of
violent confrontation among the tribal factionsplisng leadership of [Picayune] and control of
the Casino.”State of California v. Picayune Rancheria of Chuai Indians No. 14-CV-1593,
Dkt. 5 at 3 (E.D. Cal. Oct. 10, 2014). The fedexlrt later issued a preliminary injunction to
the same effectid., Dkt. 48 at 5 (E.D. Cal. Oct. 29, 2014), and athf filing Picayune’s casino
remains closed pursuant to that injunctisee id. Dkt. 66 at 2 (E.D. Cal. Feb. 10, 2015).

-6 -
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Compact. ARGC 101, 104. The campaign againssttete was financed in large part by
Picayune and its outside investors as well as tgrakother tribes that have existing casihos.
In November 2014, California voters failed to apdhe statute ratifying the Compact.

STANDARD OF REVIEW

Under the APA, a court may set aside agency athianis “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordamtelaw.” 5 U.S.C. 8 706(2)(A). The
court’s review is “highly deferential” and “presumthe agency’s action to be validEnvt’| Def.
Fund, Inc. v. Costles57 F.2d 275, 283 (D.C. Cir. 1981). Its taskttisletermine whether the
agency’s decisionmaking was ‘reasoné@,, whether it considered the relevant factors and
explained the facts and policy concerns on whichlied, and whether those facts have some
basis in the record.Nat'l Treasury Emp. Union v. Horng854 F.2d 490, 498 (D.C. Cir. 1988).

Moreover, the APA “instructs reviewing courts t&eddue account ... of the rule of
prejudicial error.”” PDK Labs. Inc. v. DEA362 F.3d 786, 799 (D.C. Cir. 2004). “As
incorporated into the APA, the harmless error rabpuires the party asserting error to
demonstrate prejudice from the erroFirst Am. Disc. Corp. v. CFT222 F.3d 1008, 1015
(D.C. Cir. 2000)see also Nevada v. Dep’t of Energ%7 F.3d 78, 94 (D.C. Cir. 2006) (applying

harmless error in NEPA context). “Courts will faistan agency decision resting on several

¥ Campaign finance records available from the CalitoFair Political Practices Commission
(“FPPC") state that Picayune and Brigade Capitahdgment LLC (an outside firm that has
invested in Picayune’s casino) contributed more B million to the referendum (Prop. 48).
FPPC, Top Contributors to State Ballot Measure Cdtaes Raising At Least $1,000,000,
available athttp://fppc.ca.gov/topcontributors/past_elections2014/index.htmisee alsdan
Lovett, Tribes Clash as Casinos Move Away from Hol&'. Times (Mar. 3, 2014 gvailable
at http://www.nytimes.com/2014/03/04/us/tribes-clasheasinos-move-away-from-
home.htm!?_r=0 (identifying Brigade as Picayun&h¢dll Street backer[]”). The FPPC’s
records also show that the Table Mountain Ranclfetigch operates the Table Mountain
Casino near Fresno) contributed more than $12anikind that, in contrast, North Fork and
other supporters of the Compact raised less tha1imillion minimum reporting requirement.

-7-
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independent grounds if any of those grounds vabdiyports the result, unless there is reason to
believe the combined force of these otherwise irddpnt grounds influenced the outcome.”
Carnegie Nat. Gas Co. v. FER@68 F.2d 1291, 1294 (D.C. Cir. 1992).

ARGUMENT
l. The Secretary’s Decision To Take Land Into Trust Fo The Tribe Was Lawful

The Secretary correctly determined that citizenthefpresent-day North Fork Tribe are
“Indians” within the meaning of the IRA and are sheligible to have the United States take land
into trust on their behalf. Specifically, she emtty concluded that North Fork citizens are
members of a “recognized Indian tribe” that, athef enactment of the IRA, was “under Federal
jurisdiction.” 25 U.S.C. § 479. Stand Up’s comgrarguments (SU Br. 6-18 [Dkt. 106-1]) are
foreclosed by the IRA’s text, authoritative agegeydance, and basic principles of APA review.

A. The Secretary Correctly Determined That North Fork Was A Tribe Under
Federal Jurisdiction In 1934

The IRA authorizes the Secretary to acquire larditarhold it in trust “for the purpose
of providing land for Indians.” 25 U.S.C. 8§ 46bhe statute defines “Indian” to include “all
persons of Indian descent who are members of aognized Indian tribe now under Federal
jurisdiction.” Id. 8 479. In turn, the statute defines “tribe” briyaaks “any Indian tribe,
organized band, pueblo, or the Indians residingrareservation.’ld.

In Carcieri v. Salazar555 U.S. 379 (2009), the Supreme Court heldttieatvord “now”
in 8 479 means that the Secretary may take ladiast only for members of Indian tribes that
were “under Federal jurisdiction” when the IRA wasacted in 1934ld. at 395. As Justice
Breyer observed in his concurring opinion, theeeraany ways to establish that a tribe was
under federal jurisdiction at that time; for ingtan“a treaty with the United States (in effect in

1934), a (pre-1934) congressional appropriatiomnoollment (as of 1934) with the [BIA],” can

-8-
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demonstrate the necessary relationship betweehedieeal government and the triblkel. at 399
(Breyer, J., concurring). The leading treatiseilsirty explains that any federal action “such as
treaty negotiations, provision of federal benefitg|usion in a BIA census, or forcible relocation
that reflects and acknowledges federal power aspliesibility toward the tribe” can establish
federal jurisdiction over the tribe in 193€ohen’s Handbook of Federal Indian L&a8.02
(2012). AfterCarcieri, the Secretary has thus described the inquiry asheh&he United
States had, [in] or before 1934, taken an actioseaes of actions—through a course of dealings
or other relevant acts for or on behalf of thedrdy in some instance tribal members—that are
sufficient to establish, or that generally refleaderal obligations, duties, responsibility for or
authority over the tribe by the Federal GovernnighiR 777 (citing BIA, Record of Decision
for the Trust Acquisition of, and Reservation Paoation for the 151.87-acre Cowlitz Parcel in
Clark County, Washington, for the Cowlitz Indianbl at 94 (Dec. 2010) (“Cowlitz ROD”),
available athttp://www.bia.gov/cs/groups/mywcsp/documents/tdg012719.pdf).

Although the Secretary’s determination need onlglggported by “substantial evidence”
to be upheldsee, e.g.Safe Extensions, Inc. v. FA209 F.3d 593, 604 (D.C. Cir. 2007);
Throckmorton v. NTSB®63 F.2d 441, 444 (D.C. Cir. 1992), her detertmmathat the United
States had taken such actions here, and that e Was “under Federal jurisdiction” in 1934, is
not only supported but compelled by the record.th&sSecretary explained, the election
conducted by the federal government on the Nortk Rancheria in 1935 under § 18 of the IRA
conclusively establishes that the North Fork Til@es “under Federal jurisdiction” at the
relevant time. AR 41198. Moreover, as she aldedydhe government had earlier taken land

into trust for the North Fork under the Appropmets Act of June 30, 1913, AR 41198, and, as
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this Court observed, that land purchase is “lildi§positive in its own right” on the “under
Federal jurisdiction” question, Dkt. 42 at 23-24tand Up’s contrary arguments are meritless.

First, 8 18 of the IRA provided that it would “not apply &ny reservation wherein a
majority of the adult Indians, voting at a speeélkaction duly called by the Secretary of the
Interior, shall vote against its application.” @55.C. § 478. Accordingly, in 1935, the BIA
conducted an election at the North Fork Ranchatighich the adult Indians on the reservation
voted against application of the IRA. AR 4119&haTelection reflects that the United States
considered itself to have “responsibility for ottaarity over the tribe,” AR 777, and establishes
that North Fork was a tribe “under Federal jurifdic’ when the IRA was enacted.

Indeed, DOI’s authoritative guidance regardingrtieaning of “under Federal
jurisdiction,” which is entitled to deferenddcMaster v. United State31 F.3d 881, 896 (9th
Cir. 2013), specifically states that an electiodem8 18 of the IRA is “unambiguous” “evidence
of being under federal jurisdiction in 1934.” D@Iffice of the Solicitor, The Meaning of
“Under Federal Jurisdiction” for Purposes of thé&l& 19 (Mar. 12, 2014) (“Solicitor Memo”),
available athttp://www.bia.gov/cs/groups/webteam/documentsfickx1-028386.pdf. “[T]ribes
that voted whether to opt out of the IRA in thengefallowing enactment (regardless of which
way they voted) generally need not make any additishowing that they were under federal
jurisdiction in 1934,” “because such evidence ungantusly and conclusively establishes that
the United States understood that the particulae was under federal jurisdiction in 1934d.
at 20. “In order for the Secretary to concludeservation was eligible for a vote [under § 18], a
determination had to be made that the relevanaismet the IRA’s definition of ‘Indian™—

that is, that they were “members of [a] recognilretian tribe[] now under federal
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jurisdiction”—“and were thus subject to the Actd. at 21% Here, the § 18 election conducted
on the North Fork Rancheria reflects that the Sacyanade such a contemporaneous
determination. As the Secretary concluded, ndé&révidence is necessary to establish that the
North Fork Tribe was a tribe under federal jurisidic in 1934.

Stand Up contends (SU Br. 6-7) that the Secretaejiance on North Fork’'s § 18
election was not “reasoned decision making,” arguirat she had previously determined in a
case involving the Cowlitz tribe that only a voteréorganize under § 16 of the IRA could
establish the existence of a tribe under federadiction in 1934. That is wrong. Cowlitz did
not vote on the IRA, Cowlitz ROD 103 n.143, andstiioe question was not even before the
Secretary in making the Cowlitz decision, but aed@bovesuprg at 11 n.4, the Cowlitz ROD
explained that a tribe’s voting “to acceptrejectthe IRA” under § 18 would be “unambiguous”

“evidence of being under federal jurisdiction ifB49 id. at 95 n.98 (emphasis addéd).

* Although the Solicitor's Memorandum was not issuedl after the Secretary’s
determination of IRA eligibility in this case, tiheasoning in the Memorandum is fully
consistent with the Secretary’s determination laeek with DOI’s previous determinations on
this issue. For example, in an adjudication cotetliby the Interior Board of Indian Appeals,
the Board concluded that “in 1934, the Secretapgssarily recognized and determined that [a]
Tribe did constitute a tribe under Federal jurisdic when he called and conducted a special
election at which the Tribe’s adult Indians votedtbe question of whether to accept or reject
the application of the IRA."Shawano County v. Acting Midwest Reg’l D&3 IBIA 62, 71
(2011). The Board found the holding of a § 18 wbecto be “conclusive” and determined that
“we need look no further to resolve this issuld’ at 71-72. Similarly, the Cowlitz ROD states:
“[F]Jor some tribes, evidence of being under fedgrasdiction in 1934 will be unambiguous (e.g.
tribes that voted to accept rejectthe IRA following the IRA’s enactment, etc.), thaisviating
the need to examine the tribe’s history prior t84.9 Cowlitz ROD 95 n.98 (emphasis added).

®> Stand Up also relies (SU Br. 10) on DOI’s brieftie Cowlitz litigation—but the portion of
the brief it cites addressed a different questi@mtthe one at issue here, and the brief does not
conflict with the Secretary’s conclusion in any etzeSeeDkt. 106-5 at 23-24. The issue
addressed in the cited portion of the Cowltitief was whether the IRA required that a tribe be
“recognized” as of 1934 or whether contemporarpgadion was sufficient. DOI convincingly
argued that a tribe did not need to be recognizd®84. Id. at 23;see generally idat 20-24. It
also explained that the list of tribes that vote&ection 18 elections was not an exhaustive list
of all existing tribes, because Section 18 votingusred only among tribes that had a reservation

-11 -



Case 1:12-cv-02039-BAH Document 111-1 Filed 02/13/15 Page 25 of 94

Stand Up further argues (SU Br. 7-11) that the &l&8tion cannot show that North Fork
was a tribe under federal jurisdiction in 1934 hesea8 18 requires a vote of “the adult Indians”
on a “reservation,” rather than a “tribe.” Stang ¢bntends that only an election under § 16,
which provides that “[a]ny Indian tribe shall hae right to organize for its common welfare,
and may adopt an appropriate constitution and kgjlawlich shall become effective when
ratified by a majority vote of the adult membergtad tribe, or of the adult Indians residing on a
reservation,” can establish the existence of @ tuibder federal jurisdiction. The Secretary’s
contrary interpretation is not only entitled to elefnce, but is clearly correct. Stand Up is
conflating two different concepts: whether a tridezided to reorganize under the IRA, and
whether a tribe under federal jurisdiction existdeen the IRA was passed. A “tribe” could
exist—and many did—without voting to reorganize emnthe IRA. Indeed, the IRA defined
“tribe” broadly to incorporate “any Indian triberganized band, pueblo, or the Indians residing
on one reservation.” 25 U.S.C. 8§ 479. Stand dfgsmpted distinction between a “tribe” and
the “adult Indians” on a “reservation” thus collaps The IRA drew no such distinction. Rather,
a 8 18 vote of the adult Indians on a reservatian lay definition a vote of a “tribe” under
federal jurisdiction.SeeSolicitor Memo 21 (“In order for the Secretary mnclude a reservation
was eligible for a vote [under § 18], a determimiatihad to be made that the relevant Indians met
the IRA’s definition of ‘Indian,” “includ[ing] dealing the tribe was under federal jurisdiction.”).

Secondas this Court previously recognized, Dkt. 424tthe § 18 election was not the
only evidence before the Secretary. In 1916, theedd States purchased the North Fork

Rancheria “for the use of the North Fork band afllass Indians,” thus establishing well before

as of 1934.Id. at 23. Thus, the Cowlitz Tribe could be eligifide benefits under the IRA, even
though it did not have a reservation in 1934 amdndit vote in a Section 18 electiotd.

Nothing in the Cowlitdrief suggests that those groups for whom the ibit&epartment did
hold Section 18 elections were not “tribes” under [RA.
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1934 that the North Fork was a tribe under federadiction. AR 776. The 1916 purchase
reflects the United States’ understanding that NBdrk was a distinct band and thus a “tribe”
within the meaning of the IRASee 25 U.S.C. 8§ 479 (“tribe” includes an “organizechdd§.
Likewise, the “provision of federal benefits” spigzally for North Fork “reflects and
acknowledges federal power and responsibility tovthe tribe.” Cohen’s Handbook of Federal
Indian Law8 3.02. As this Court observed, the land purclmt®us “important, and likely
dispositive in its own right, regarding whether terth Fork Tribe was ‘under Federal
jurisdiction’ in 1934.” Dkt. 42 at 23-2%.And to the extent there is any question whether t
North Fork Tribe remained under federal jurisdintio 1934, the § 18 election among the
members of the North Fork band resident on thetNBork Rancheria confirms that it did.

B. Stand Up’s Speculation That The Modern North Fork Tribe Is Not The
Same As The Historical North Fork Tribe Is Meritless

Stand Up’s argument that the present-day North Fatde is not the same as the North
Fork Tribe from the late nineteenth and early twethtcenturies also fails. As an initial matter,
Stand Up misconceives the nature of APA reviewe $bcretary was not required to disprove
every possible scenario that Stand Up might conjpre-and its speculation (SU Br. 13),
unsupported by any record evidence, that the pré$enth Fork Tribe might have no historical
connection to the “North Fork band of landless &mdi” because Indians from other groups could
have moved onto the North Fork Rancheria is edtitleno weight.See, e.g State Farm Mut.
Auto. Ins. Co. v. DoleB02 F.2d 474, 481-82 (D.C. Cir. 1986) (mere sfamn is insufficient to

overturn an agency action as arbitrary and caprgi®&orenson Commc'ns, Inc. v. FC857

® That the Secretary did not cite the 1916 purclivaiee section of the ROD relating to the
statutory authority for the acquisition is irreleta The purchase is undisputed; it is referenced
in the very next sentence of the ROD, AR 41198; asdhis Court observed, a court’s “task is
to enforce a standard of agency reasonablenesperfettion.” Dkt. 42 at 25 (quotirfgw.
Airlines, Inc. v. U.S. Dep’t of Transd5 F.3d 1112, 1119 (D.C. Cir. 1994)).
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F.3d 1215, 1225 (10th Cir. 200%ge also U.S. Postal Serv. v. Greg&@$4 U.S. 1, 10 (2001)
(“[A] presumption of regularity attaches to theians of Government agencies.”). In any event,
ample evidence supports the Secretary’s deterrométiat the present-day North Fork citizens
are members of a recognized tribe—the same trilitenths under federal jurisdiction in 1934.
As the Secretary has concluded, and Stand Up duefispute, a tribe need not have been
“recognized” in 1934, but must only have been reted at the time that land is taken into trust
for it under the IRA. Solicitor Memo 25. The § éection demonstrates that the North Fork
band was under federal jurisdiction in 1934, arieeptecord evidence demonstrates that the
present-day recognized North Fork Tribe is trace#&blthe 1934 entity.

Specifically, in 1958, as part of the ill-fated@ment” and assimilation policy of the
1950s, the California Rancheria Act terminatedThbe’s existing relationship with the federal
government, and the North Fork Rancheria was Higied to an individual Indian residing on
the Rancheria. AR 41198; 31 Fed. Reg. 2911 (R&hl966). In the 1970s, suit was brought
against the United States for unlawful terminatitm 1983, a judgment issuedTiilie
Hardwick v. United Statesonfirming and restoring the Tribe’s status, amd987 the original
boundaries of the North Fork Rancheria were redtarel the land was declared Indian Country.
AR 41198-99. The land remained in the hands ahds&/idual owners. AR 41199. The United
States recognized that it had trust obligatiorthéoNorth Fork, however, and in 2002 took into
trust a 61.5-acre parcel near the Rancheria fortie. AR 41199.

Stand Up speculates that the North Fork band whristence the federal government
has recognized since 1916—even as its trust rakdtiip with the government was terminated
and restored—has somehow changed character ovgedn® so that it is not the “same” tribe

that was under federal jurisdiction in 1934. Nothin the record supports that speculation. For
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one thing, Stand Up mischaracterizes the CalifoRaacheria Act and thEllie Hardwick
litigation. They wrongly contend (SU Br. 14) thhe Act did not terminate the federal
government’s relationship with tribes, but onlyihdividual Indians. To be sure, the
terminationresulted inthe distribution of tribal land to individual Irghs (and the termination of
those individual Indians’ rights to benefits), il¢ distribution consisted of “the land and assets
of certain Indian rancherias and reservations ilif@aia,” which were themselves terminated in
the process. Act of Aug. 18, 1958, 72 Stat. 6%mended by the Act of Aug. 11, 1964, 78 Stat.
390. Thus, for example, § 11 of the California &tearia Act provided that, upon the Secretary’s
approval of the plan for distribution of ranchegiad reservation assets, any tribal constitution or
corporate charter adopted pursuant to the IRA wbaldevoked—terminating such tribes until
the Tillie Hardwick litigation restored them.

In theTillie Hardwick litigation, individual plaintiffs representing 1ildes—including
North Fork and Picayune (which for obvious reasdoess not join any of Stand UpGarcieri-
basedarguments)—sued to restore their tribes to thatustbefore their termination. That
litigation concluded in a stipulated judgment (AB6B-1076), which remains binding on the

United States. As relevant here, that judgmenésta

" Stand Up misreads the termination notice it raligsn (SU Br. 16, citing [31] Fed. Reg.
2911) as stating that none of the several termihB&ncherias listed in the notice were
associated with tribes. But the cited notice mereferences a provision of a 1964 law that
amended the California Rancheria Act to readftér the assets of a Rancheria or reservation
have been distributed pursuant to this Act, théaimslwho receive any part of such assets, and
the dependent members of their immediate families are not members of anthertribe or
band of Indians, shall not be entitled to any ef $skervices performed by the United States for
Indians.” Pub. L. No. 88-419, 78 Stat. 390 (empghadded) (amending Pub. L. No. 85-671, 72
Stat. 619). In other wordafter a Rancheria had been terminated, its residents meetfonger to
be treated as Indians, unless they were membeai@nod other, non-terminated tribe. This
provision in no way suggests that, prior to terrtiorg these residents were not part of a tribe
associated with the now-terminated Rancherias—yitrang, the use of the word “other”
suggests the residemt®remembers of tribes being terminated.
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The Secretary of the Interior shall recognize tididn Tribes, Bands,
Communities, or groups of the seventeen ranchbsiasl in paragraph 1 [which
include North Fork and Picayunejth the same status as they possessed prior to
the distribution of the assets of these Ranchenmer the California Rancheria
Act, and said Tribes, Bands, Communities, and grobal lse included on the
Bureau of Indian Affairs’ Federal Register listretognized tribal entities
pursuant to 25 CFR, Section 83.6(b). Said TriBes\ds, Communities, or
groups of Indians shall be relieved from the a@pian of section 11 of the
California Rancheria Act and shall be deemed ewtitb any of the benefits or
services performed by the United States for Indiabes, Communities or groups
because of their status as Indian Tribes, BandsyrQanities, or groups.

AR 1065-66 (emphasis added). Following the entjudgment in 1983, North Fork and the
other tribes (including Picayune) were restoreth#r prior status as tribes and accordingly
listed as recognized Indian tribes eligible to reegovernment services administered by the
BIA. 50 Fed. Reg. 6055 (Feb. 13, 1985). NorthkHwas been listed on the federal register of
tribes ever sinceSee, €.¢g.80 Fed. Reg. 1942, 1945 (Jan. 14, 2015). Avéng least, this
history demonstrates that substantial evidence®tpthe Secretary’s conclusion that the
present-day North Fork is a recognized tribe thed wnder federal jurisdiction in 1934.

Il. The Secretary’s Two-Part Determination Conformed TolGRA's Requirements

A. The Secretary’s Reliance On Mitigation In Finding That The Development
Would Not Be Detrimental To The Surrounding Communty Was Not
Arbitrary, Capricious, Or Otherwise Inconsistent With IGRA

Stand Up no longer seriously presses its claimA@®d Compl. 11 65-68 [Dkt. 103]) that
the Secretary’s two-part determination failed tasider various alleged detrimental effects of
North Fork’s project. Nor could it—as this Courtlicated earlier, the Secretary considered all
the factors that IGRA required her to considerluding the specific effects that Stand Up
alleges she ignored. Dkt. 42 at 3@g alsad. at 31-39. Instead, Stand Up now contends
principally (SU Br. 22-26) that 25 U.S.C. 8 2719YJA) requires the Secretary to conclude that
there would b&o detriment whatsoevélom a proposed gaming facility. But this Coursha

already rejected that argument too, noting that&tdp’s “cramped reading” of IGRA is
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inconsistent with IGRA’s “overarching intent.” Dit2 at 34. Stand Up further contends that
because IGRA and NEPA are “at cross purposes,as mproper for the Secretary to rely on
the FEIS’s analysis of mitigation to conclude theses no overall detrimental impact to the
surrounding community (SU Br. 26-27) and that,ny avent, the mitigation was inadequate
(SU Br. 27-28). These latest arguments conflithWGRA'’s text, the BIA’s implementing
regulations, and the administrative record.

1. The Secretary Was Not Required To Find There WouldBe No
Detrimental Effects

Stand Up’s principal argument (SU Br. 22-26)—tlet Secretary had a “duty to find no
detriment” (SU Br. 25)—rests on a misreading ofgtegute. As this Court already explained:

Contrary to the plaintiffs’ apparent premise, tRIA does not require that a new

gaming development be completely devoid of any treg@npacts.... All new

commercial developments are bound to es@hecosts, but the Secretary’s duty

under the IGRA is to determine whether those cegtde significant enough to

be “detrimental to the surrounding community.” Tlaintiffs’ reading of the

IGRA would essentially preclude any new gamingldshments, since every

gaming establishment is highly likely to entsdlmenegative impacts on the
surrounding community.

Dkt. 42 at 33-34 (citation omitted).

Stand Up’s reading not only fails as a matter shgwn sense but also is foreclosed by a
canon of construction requiring that “statutestarbe construed liberally in favor of the Indians,
with ambiguous provisions interpreted to their Jgtrie Montana v. Blackfeet Trih&71 U.S.

759, 766 (1988). As the Sixth Circuit explainééithough § 2719 creates a presumptive bar
against casino-style gaming on Indian lands acduafter the enactment of the IGRA, that bar
should be construed narrowlgnd the exceptions to the bar brogdly order to be consistent
with the purpose of the IGRA, which is to encourggeing.” Grand Traverse Band of Ottawa
& Chippewa Indians v. Office of the U.S. Att369 F.3d 960, 971 (6th Cir. 2004) (emphasis

added) (citingCity of Roseville v. Nortqrd48 F.3d 1020, 1030-32 (D.C. Cir. 20038g also
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Citizens Exposing Truth About Casinos v. Kempthot@2 F.3d 460, 469 (D.C. Cir. 2007)
(“IGRA was designed primarily to establish a lebasis for Indian gaming as part of fostering
tribal economic self-sufficiency, not to responcctanmunity concerns about casino$.”).

Stand Up’s argument is also foreclosed by the eduis BIA promulgated to implement
25 U.S.C. § 2719(b)(1)(A), which contemplate théitexse effects will occur and can be
mitigated. The regulations provide that an applicafor a two-part determination must include
“[iInformation regarding environmental impa&ad plans for mitigating adverse impatts
“[a]nticipated costs of impacts to the surroundiognmunityand identification of sources of
revenue to mitigate theifmand “[a]ny other information that may providdasis for a Secretarial
Determination whether the proposed gaming estahksth would or would not be detrimental to
the surrounding communitincluding memoranda of understanding and inter-gorreent
agreements with affected local governmegnb C.F.R. § 292.18(a), (d), (g) (emphases afided
They further provide that the Secretary will comsithll the information”—that is, information
regarding “adverse impactahd their mitigatior—“in evaluating whether the proposed gaming
establishment ... would not be detrimental to theaurding community.”ld. § 292.21(a).

BIA’s preamble also recognizes that all gamingliées will have some costs but that
such costs can be mitigated and do not precludea@dble determination: “A determination
that results in a gaming facility on after-acquitadd will result in costs to the surrounding
community for roads, police and fire services, wtun of property tax rolls, government
services, education, housing, and problem gamblifige NEPA document will address the

mitigation of significant impacts.” 73 Fed. Re@®,254, 29,374 (May 20, 2008). The preamble

8 Stand Up’s attempt (SU Br. 24 n.21) to limit thet® Circuit’s reasoning to the “restored
lands” exception is untenable. The Sixth Circutbenmand to construe “the exceptions”
broadly must be read to includé of the § 2719(b) exceptions.
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further notes that along with imposing costs thayine mitigated, gaming establishments also
benefit the surrounding community: “The benefitgaming on newly acquired land will be for
the tribe, employees, State and local governmeairly businesses, and local economic
conditions,” including new jobs at the gaming fagibnd secondary jobs at nearby businesses,
increased income and property tax revenues, aneéassd unemployment and welfare payments.
Id. at 29,374. Contrary to Stand Up’s argument (SLEB}, consideration of these benefits is

not inconsistent with determining whether a newlitsgovould be detrimental. The Secretary

thus undertook exactly the inquiry the statute isdnplementing regulations contemplate.

2. The Secretary Was Permitted To Rely On The FEIS

Stand Up’s argument (SU Br. 26-27) that the Serystalecisional process was flawed
because she relied on the FEIS findings regarditigation lacks any support in IGRA and is
foreclosed by BIA’s regulations, which instruct tBecretary to incorporate the NEPA process
into her determination. The Secretary must comsjdeformation regarding environmental
impacts and plans for mitigating adverse impaaiduiding an Environmental Assessment (EA),
an Environmental Impact Statement (EIS), or oth@armation required by the National
Environmental Policy Act.” 25 C.F.R. § 292.18(s¢g also id§ 292.21(a). The preamble
explains that “[tlhe Secretary must have the resafithe NEPA analysis in order to consider
whether or not there is detriment to the surrougdiommunity.” 73 Fed. Reg. at 29,368
also id.at 29,374 (“The NEPA document will address thagatton of significant impacts.”).

The Secretary properly relied on the FEIS. Her Rf@Bcribes the impacts identified in
the FEIS, AR 40464-73; describes the mitigationsness, AR 40475-500; and then relies on
the FEIS in analyzing each of the seven factorsabaC.F.R. § 292.18 requires in assessing
“detrimental impacts to the surrounding communi#R 40500-28. In doing so, the Secretary

took into account that the FEIS “concludes thatdleae no significant impacts from the Resort
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after mitigation,” AR 40534, but herself determinbdsed on all the evidence, that the facility
would not be detrimental to the surrounding comrnyunAR 40533-36. Considering the FEIS’s
analysis, along with the rest of the record, wager.

3. The Secretary Adequately Considered Mitigation Of &nd Up’s
Alleged Detrimental Effects

BIA'’s regulations require the Secretary to consgmren factors “in evaluating whether
the proposed gaming establishment ... would or waoldoe detrimental to the surrounding
community.” 25 C.F.R. § 292.21(aee id8 292.18cf. id. § 292.20(b). In her IGRA ROD, the
Secretary considered each factor, analyzing patletéitrimental impacts on a case-by-case basis.
AR 40510-36. Her detailed consideration of th@s®drs was the “heavy scrutiny,” AR 40531-
32, Stand Up claims (SU Br. 24) she failed to ap{yRA and the regulations require nothing
more. See’/3 Fed. Reg. at 29,356 (“The Department will coasdktrimental impacts on a case-
by-case basis, so it is unnecessary to includaralatd.”). As this Court indicated earlier, the
Secretary considered everything that IGRA requivexdto consider, including the particular
effects that Stand Up allegeske3d Am. Compl. 11 65-68). Dkt. 42 at 30.

The only detrimental impact that Stand Up still@gfeally argues (SU Br. 27-28) was
inadequately mitigated is problem gambling. Tkahcorrect. North Fork’s annual payments
will fully compensate the surrounding community fioe anticipated costs associated with any

additional problem gambling. And for purposesta two-part determination, the Secretary’s

® Moreover, as this Court noteskeDkt. 42 at 30-31, IGRA'’s two-part determinatioropess
does not require the Secretary to respond to cortafi|emm “members of the community” (3d
Am. Compl. 1 66).See25 C.F.R. 88 292.2, 292.21(age alsd/3 Fed. Reg. at 29,367-68
(rejecting recommendation that “citizen input andt& legislative participation should be
included in the Secretary’s determination thatdagino will not be detrimental to the
community ... because the regulations already requinsultation with appropriate State and
local officials, consistent with the statutory larage”);id. at 29,370 (“It is most appropriate that
citizen comments funnel through appropriate Statal and tribal officials.”). In any event, the
Secretary responded to all comments in the NEPAga® Dkt. 42 at 31 n.23.
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consideration of “the potential detrimental impaat’problem gambling is limited to “any
anticipated costs of treatment programs.” 73 Rad). at 29,36%ee25 C.F.R. 88 292.18(e),
292.20(b)(5). The FEIS estimated that the addilieosts to Madera County problem gambling
treatment programs attributable to the new casiitidoes $63,606. AR 30197-98. The FEIS
explained that the Tribe will fully mitigate thiest by annually paying the County $50,000 for
expanded treatment services and by funding theinémga$13,606 from the Tribe’s additional
annual contribution of $1,038,310 to the CountyR 20753-54, 30198, 30211-12, 30589In
addition, the FEIS explained that the Tribe willpl@ment precautionary measures on the
casino’s premises that will reduce the amount dfetts of problem gambling otherwise
expected to occur. AR 29753-54, 30509. The FBIR®luded that the financial contributions
and precautionary measures will mitigate the eftégiroblem gambling “to a less than
significant level.” AR 30198see alstAR 20753-54, 30212. The Secretary relied on these
findings in her ROD, noting the financial contrilmrts and precautionary measures, and
concluding that, in light of those mitigation eft®rproblem gambling would not be a significant
detrimental effect. AR 40469, 40488-89, 40519,28)5As this Court stated earlier: “The
Secretary clearly considered this aspect of thblpro in concluding that permitting gaming on

the Madera Site would not be detrimental to theasurding community.” Dkt. 42 at 31.

®The FEIS makes clear that $13,606 of the $1,088¢8htribution is for the anticipated
costs of treatment programs that remains afte$H0000 contribution. AR 30211 tbl. 4.7-16.

1 Stand Up also cursorily alludes (SU Br. 25) to atig on traffic and the Swainson’s
hawk’s habitat. That type of bare-bones argumeuires no respons&ee, e.gMason v.
Geithner 811 F. Supp. 2d 128, 190 (D.D.C. 20Hfjd, 492 F. App’'x 122 (D.C. Cir. 2012). In
any event, the FEIS includes a transportation amghAR 30511-37, and traffic impact study,
AR 31377-33606. The IGRA ROD describes the mittgatidopted, such as providing shuttles,
bus shelters, and bicycle trails and widening strder which the Tribe “shall pay a
proportionate share of costs for the recommenddéidation,” AR 40482, 40489-94, 40516. The
FEIS notes that one Swainson’s hawk nest was f@uhidhiles north of the Madera Site,

AR 30175, and that potential impact on its hahitatild be mitigated by prohibiting project-
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In sum, the administrative record confirms whas @Bourt previously observed: “[T]he
Secretary appears to have considered all aspettie pfoblem that [s]he was required to
consider under the IGRA, and this Court must cosiignificant deference to the Secretary’s
expertise.”ld. at 30.

B. The Secretary’s Treatment Of Picayune’s Concerns WaNot Arbitrary,
Capricious, Or Otherwise Inconsistent With IGRA

Picayune’s arguments (P Br. 13-27 [Dkt. 108-1))iasfathe Secretary’s decision are
foreclosed by IGRA and its regulations and contiadi by the record. As a threshold matter,
the Secretary was not required to give Picayunecangideratiorat all because Picayune is not
part of the “surrounding community.” Her deciskonconsider its concerns was discretionary—
and, having exercised her discretion, she reaspmabiewed the evidence in the record in
reaching her conclusion. Her review was not, aayRine argues, internally inconsistent, but
rather conformed to the two distinct inquiries edlfor by the two-part determination.

1. Picayune Is Not A “Nearby Tribe” Within The “Surrou nding
Community”

Picayune’s objections to the Secretary’s reviewsofoncerns fail for the threshold
reason that neither IGRA nor BIA regulations regdiher to give Picayune any consideration
whatsoever. As this Court explained earlier, beedalGRA’s implementing regulations define
‘nearby Indian tribe’ as any tribe within a 25-mibedius of the proposed developmesge25
C.F.R. § 292.2, but the Picayune Tribe indisputdllg outside that radius ..., the Secretary

was not required to consider the Picayune Tribetserns at all.” Dkt. 42 at 36.

related construction activities near any activasiaad by creating equally suitable, protected
habitat elsewhere within the hawk’s nearby teryit@fR 30502. The Secretary relied on those
mitigation efforts in her ROD. AR 40468, 40485-86.

2|GRA'’s regulations define “surrounding communigg “local governments and nearby
Indian tribedocated within a 25-mile radius of the s@éthe proposed gaming establishment.”
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Tribes located outside the 25-mile radius “maytpetifor consultation.” 25 C.F.R.

§ 292.2. Unless such a petition is granted, IGRo&ssultation process limits communication
with the Secretary to State officials, local offild, and officials of “nearby Indian tribes” within
the 25-mile radiusld. 8§ 292.19-21see supraat 20 n.9.

Picayune falls outside the 25-mile radius. AR 458530, 40534° Nonetheless, the
BIA sent a letter to Picayune enclosing a “courtesyy” of the two-part consultation letter that
was sent to local governments and tribes withir2enile radius.SeeAR 40530; Dkt. 30-16.
Picayune, in turn, submitted a letter regardingtitfea for Nearby Tribe Status,” AR 36148, and
comments to the Secretary on the proposed faglitgpacts on Picayune, AR 39781. The
Secretary reviewed those comments and exercisedideeetion to consider them.

Because Picayune falls outside the 25-mile radinesSecretary correctly concluded that
“Picayune is not a ‘nearby Indian tribe’ within 1@ definition of ‘surrounding community’
under our regulations,” AR 4053deeAR 40530, and that “neither IGRA nor the Departrigent
regulations require that | consider the PicayunedRaria’s comments in this process,”

AR 40432. She explained, however, that based ofdiseretionary authority under IGRA and
25 C.F.R. Part 292,” she “deci[ded] to considerdbmments submitted by the Picayune
Rancheria.” AR 40432. Having reviewed its conseghe reasonably concluded: “While we

must accord weight to Picayune’s concerns, comgpetitom the Tribe’s proposed gaming

25 C.F.R. § 292.2 (emphasis added). The reguktiefine “nearby Indian tribe” similarly as
“an Indian tribe with tribal lands located withirR&-mile radius of the location of the proposed
gaming establishment.ld. The preamble explains that “if an Indian tribelifies as a nearby
Indian tribe under the distance requirements oftigfeition, the detrimental effects to the
tribe’s on-reservation economic interests will loasidered.If the tribe is outside of the
definition, the effects will not be considered3 Fed. Reg. at 29,356 (emphasis added).

¥ There are inconsistencies in the administratieene regarding the distance between the

Madera Site and Picayune’s reservation, but atigg(including Picayune) agree that the
distance is greater than 25 miles.
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facility in an overlapping gaming market is notfgtiént, in and of itself, to conclude that it
would result in a detrimental impact to PicayunAR 40535.

The Secretary thus granted Picaytaremorethan it was entitled to under the statute and
regulations. The Secretary was not required tsicen Picayune’s concerns at all, but
nonetheless did so and weighed those concerns ohekermination.

2. The Secretary Reasonably Weighed Picayune’s ConcernAnd Her
Determination Was Supported By Substantial Evidence

Picayune contends (P Compl. 1 25-26 [No. 12-CVi2Okt. 1]; P Br. 20-27) that the
Secretary erred by giving less weight to its conseéhan she would have given to those of a
tribe within the 25-mile radius. Its argumentd ém multiple grounds.

First, as noted above, a tribe more than 25 miles asvagtitled only to ask for
consultation—not to have its concerns placed orkfgoting with those of closer tribds.As
this Court explained:

The weight accorded to the Picayune Tribe’s commesais based on the logical

premise that “[tjhe weight accorded to the commeitsibes and local

governments outside the definition of ‘surroundaegnmunity’ will naturally

diminish as the distance between their jurisdiciand the proposed off-
reservation gaming site increases.”

Dkt. 42 at 36-37 (quoting AR 40535). The regulasi@o not convert a tribe beyond the 25-mile
radius into a “nearby” tribe or a member of therfsunding community” merely because the
Secretary exercises her discretion to consult thightribe and consider its concerns. Picayune

points to nothing in the text of the IGRA regulaisoor agency guidance that would support its

1 Picayune asserts (P Br. 23-24) that the Secré&ttaiyned” to treat the Picayune’s
comments “in a manner consistent with the definitidd ‘Surrounding Community’ under 25
C.F.R. § 292.2,” when (in its view) she did notsio(quoting AR0040530). But that assertion
does not advance the analysis at all: The dedmibf “Surrounding Community” in § 292.2
itself permits tribes outside the 25-mile radiupé&dition for consideration, and as explained in
the text, it does so without placing such tribesquoal footing with those closer to the project.
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contrary interpretatio> In any event, Picayune’s preferred reading migtlyo the
Secretary’s interpretation under basic principleagency deferenc. The Secretary quite
reasonably concluded that Picayune “is not a ‘nearfian tribe.” AR 40534.

Secondbecause the Secretary was not required to carBidayune’s concerns at all,
any error in reviewing its concerns was necesshalynless. Put another way, since Picayune is
not part of the “surrounding community” and the i1®&ry was not required to consider any
detriment to it, it cannot show that any detrimgenit that she did not consider could affect her
decision that the proposed facility “would not krtmentalto thesurrounding community

Third, even if IGRA required the Secretary to give someteto its concerns, Picayune
misstates the relevant inquiry when it frames Hsei¢ (P Br. 24) as whether the record contains
“evidence of detrimental impact to the PicayunedRania.” Under settled principles of APA
review, the relevant inquiry is whether the Secaxesadetermination is supported by “substantial
evidence,seeSafe Extensions, Inc. v. FAB09 F.3d 593, 604 (D.C. Cir. 2007), not whether
evidence might also support a contrary determinatiéThe substantial evidence test is a
narrow standard of review,’ requiring only ‘suchereant evidence as a reasonable mind might

accept as adequate to support a conclusion,” arfdgency conclusion ‘may be supported by

!> Picayune argues for a contrary interpretation @tyng that the BIA recognized Picayune
as an “affected Indian tribe” for the NEPA proc@®Br. 22 (citing AR 1371, 4024)). But
IGRA'’s definition of “nearby” tribe is different—ahnarrower—than an “affected” Indian tribe
under NEPA. Under NEPA, an “affected” tribe is daewhich “the effects [of a proposed
action] may be on [its] reservationSee40 C.F.R. § 1503.1(a)(2)(ii). NEPA'’s definitiosimot
geographically limited and includes all tribes thety experience any on-reservation effects.

¢ A reviewing “court will defer to an agency’s reasble interpretation of its regulations.”
Kornman v. SEC592 F.3d 173, 181 (D.C. Cir. 2010). The cousgé€d not find that the agency’s
construction is the only possible one, or everotie that the court would have adopted in the
first instance.” Tozzi v. U.S. Dep’t of Health & Human Sen&¥1 F.3d 301, 311 (D.C. Cir.
2001). Instead, it defers unless the agency'spné¢ation is “plainly erroneous or inconsistent
with the regulation.”U.S. Air Tour Ass’n v. FAR98 F.3d 997, 1005 (D.C. Cir. 2002).
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substantial evidence even though a plausible @teeninterpretation of the evidence would
support a contrary view.”Throckmorton v. NTSB®63 F.2d 441, 444 (D.C. Cir. 1992). This
Court has already stated that “the Secretary’slasion that ‘competition from the Tribe’s
proposed gaming facility in an overlapping gamingrket is not sufficient, in and of itself, to
conclude that it would result in a detrimental iroip@ Picayune’ was supported by the evidence
in the record.” Dkt. 42 at 37 (quoting AR 40539)hat assessment is just as true today.

3. Picayune’s Specific Evidentiary Arguments Are Unavaing

Picayune takes a number of passing shots (P B2724t specific aspects of the
Secretary’s analysis of the competitive effect$@ayune, but none of them has merit.

First, as a threshold matter, Picayune’s contention (R®&ythat the Secretary “was
required by IGRA to make a determination regardutgther the Madera Site would pose a
detriment to the Picayune” is incorrect. IGRA riegs the Secretary to make only a single
determination that the proposed facility would het“detrimental to the surrounding community”
as awhole. See?25 C.F.R. § 292.21 (Secretary makegfavorable or unfavorable “Secretarial
Determination”). In any event, for the reasonsvah®icayune isot part of “the surrounding
community.” And even if the Secretary were reqdiit@ consider potential detriment to
Picayune specifically, the Secretary reasonablyglcmied that any competitive effect on
Picayune from the proposed North Fork casino wasffitient to warrant a conclusion that the
project would be detrimental to the surroundinggeamunity as a whole.

SecongPicayune is incorrect (P Br. 24-25) that the InnmraGroup’s assessment of the
Madera County gaming market (AR 34154-279) undeesithe Secretary’s decision. That
assessment found that the market was not oversadureoting, among other things, that
Picayune’s casino has a “reasonable amount ofteleduring the off-season and reaches

capacity constraints during the summer tourisma@®aand that Picayune was building a new
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hotel to double its resort’s capacity. AR 34265-&&lying on Innovation Group’s gravity
model impact analysis, the FEIS projected that INBdrk’s facility would increase total gaming
expenditures in the market by over $90 million. 38R50. It recognized that “given the
competitiveness of the market, some decline in etaskare at competing facilities is expected”
and projected a 19% revenue decline at Picayumasing. AR 30250. It explained:

It should be noted that even in the scenario wheakket share declines by 19%,

the impact on the viability of operations is noedhat jeopardizes the casino’s

ability to remain open.... A 19% revenue decline isommonplace for

incumbents in expanding gaming markets, and doegererally result in a loss

in ability to operate profitably.... Finally, therant central California gaming

market is not over-saturated and therefore multplerators can successfully co-

exist in the long run.... Thus, even in the worsie;a.. all of the facilities are

expected to remain open andctntinue to generate sustainable profits for their
tribal owners

AR 30250-51 (emphasis added). The Secretary’amedi on this analysis was reasonable.
After considering the detrimental impact that Pioag alleged would result from competition,
she noted that Picayune’s casino “has proven ® sieccessful operation in a highly competitive
gaming market” and that competition “in an overlagpmarket is not sufficient, in and of itself,
to conclude that [the project] would result in arileental impact to Picayune.” AR 405%5.
Third, Picayune’s speculation that the FEIS’s analysiay have underestimated the
harm” to Picayune (P Br. 25) provides no basisof@rturning the decision. “[A]n agency’s

predictive judgments about areas that are withenattpency’s field of discretion and expertise are

7 Picayune’s assertion (P Br. 25 n.6) that the Sagrelid not consider Innovation Group’s
analysis and the FEIS is baseless. Her ROD wa®ssly “based on thorough review and
consideration” of the FEIS and record. AR 40450.

18 Cf. Sokaogon Chippewa Community v. BabBit¥ F.3d 941, 947 (7th Cir. 2000) (noting
that tribe’s contention that if neighboring tribévgo-part “application is granted, its own casino
operations will become less profitable ... does eeemble any [interest] that the law normally
protects”);id. (“[1]t is hard to find anything in [IGRA] that sggsts an affirmative right for
nearby tribes to be free from economic competition”
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entitled to particularly deferential review as lcagthey are reasonableEarthLink, Inc. v. FCC
462 F.3d 1, 12 (D.C. Cir. 2006). Picayune noteBi(25) that the FEIS’s prediction cannot be
“empirically tested,” but that is precisely wherf@lence to the agency’s decision is greatest.
SeeDkt. 42 at 15-16 (citingrural Cellular Ass’n v. FC(C588 F.3d 1095, 1105 (D.C. Cir. 2009)
(“In circumstances involving agency predictionsuatertain future events, complete factual
support in the record for the [agency]'s judgmenpiediction is not possible or required ....").).
Fourth, Picayune’s contention (P Br. 25) that the FEIS wat of date when the
Secretary issued her decision in 2011 fails becRis®yune has not even alleged in its
Complaint, let alone established through briefihgt it was unlawful for the Secretary not to
have prepared a supplemental E&eCity of Olmsted Falls v. FAR92 F.3d 261, 274 (D.C.
Cir. 2002) (rejecting claim that ROD was based otdated EIS because plaintiff “failed to meet
its burden” to show “it was arbitrary and caprigdor [agency] not to undertake a supplemental
EIS”). Even if the issue were properly before f@surt, Picayune’s contention is baseless. A
“supplemental EIS is only required where new infation ‘provides aeriouslydifferent picture
of the environmental landscape,” and the agentesermination that the new information was
not significant enough to warrant preparation stipplement ... is entitled to deferencé&Nat’|
Comm. for the New River, Inc. v. FERZZ3 F.3d 1323, 1330 (D.C. Cir. 2004). Furthgere
“new information that is environmentally signifidaloes not require a supplemental EIS if the
agency “could reasonably conclude that the informnatid not significantly transform the
nature of the environmental issues$d. Picayune’s current speculation (unsupported lyy an
new information) about what a supplemental EIS migive shown does not transform the

nature of the issue and cannot trigger an obligabgorepare a supplemental EIS.
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Fifth, it does not matter that Picayune’s own consudtanédicted a greater impact than
the Innovation Group did. The main difference edwthe FEIS and the evidence Picayune
submitted was that the FEIS predicted a 19% reveeakne and Picayune consultants predicted
22-32%. P Br. 26 (citing AR 9351). That differemdoes not establish that the FEIS’s
prediction was unreasonable or a different estimatald have affected the Secretary’s
conclusiont® She specifically considered the effects Picaynedicted would occur from the
loss of that revenue but determined that its casia® and would remain profitable and thus that
there would be no detrimental impact requiring gatiwe two-part determination. AR 40535.

4, The Secretary’s Reasoning Tracked The Two InquirieRequired
Under 25 U.S.C. 8§ 2719(b)(1)(A) And Was Not Interrlly Inconsistent

Picayune makes several related arguments (P BtOLthat the Secretary’s
determination was improper or internally inconsisteThose arguments fail to appreciate either
the § 2719(b)(1)(A) exception’s purpose or theidgttinquiries called for in the two-part
determination. The Secretary’s determination wath bonsistent and reasonable.

First, Picayune is wrong to suggest (P Br. 14-15) thatvery issuance of the Secretarial
Determination violated IGRA because the statutefsigaming on lands acquired before its
enactment. Although IGRA generally prohibits gagnan after-acquired land, it has exceptions,
including the exception permitting gaming if thec&gary makes a favorable determination in
which the Governor concurs$ee25 U.S.C. § 2719(b)(1)(A). As this Court recogniz“IGRA

was intended to allow Indian Tribes like the Ndfthrk ‘to engage in gaming on par with other

¥ See, e.gMarsh v. Ore. Nat. Res. Counci#90 U.S. 360, 378 (1989) (“When specialists
express conflicting views, an agency must havereli®n to rely on the reasonable opinions of
its own qualified experts even if, as an originatter, a court might find contrary views more
persuasive.”)¢f. TOMAC v. NortonNo. CV 01-0398, 2005 WL 2375171, at *5 n.4 (D.DMar.
24, 2005) (“The record does reflect a conflict bestw the opinions of [the casino opposition’s]
experts and those of BIA and its consultants, HAtiB entitled to reasonably rely on its own
experts, which it has done in this case.”) (citagiomitted)aff'd, 433 F.3d 852 (D.C. Cir. 2006).
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tribes,’ Citizens Exposing Truf92 F.3d at 468, not to insulate Indian gamingifinormal
market forces.” Dkt. 42 at 38ee alsdéokaogon Chippewa Communidi4 F.3d at 947.

SecondPicayune is wrong to argue (P Br. 14-15) that ther&ary’s determination was
inconsistent with DOI's January 3, 2008 memoranddiat memorandum was wholly
irrelevant to the Secretary’s determination bec&GSéwithdrew it on June 13, 2011, before the
two-part determination issue&eeDOI, Office of the Secretary, Guidance for Prooegs
Applications to Acquire Land in Trust for GamingrPases at 1, 7 (June 13, 2014dyailable at
http://www.bia.gov/cs/groups/webteam/documentsfigxt-028384.pdf. The DOI guidance in
place at the time of the Secretary’s determinati@ae clear that the only applicable
requirements were in IGRA and the existing regatei Id. at 3-7.

In any event, the Secretary’s two-part determimati@s entirely consistent with the
withdrawn January 3, 2008 memorandum. That mendoramprovided guidance on how to
apply the greater scrutiny of anticipated beneféserally required for off-reservation
acquisitions “for those applications tleatceed a daily commutable distance from the
reservation” AR 4204 (emphasis added), specifically requiraogsideration of how an
acquisitionthat exceeds a daily commutable distamosild impact tribal unemployment and
reservation life, AR 4204-05. But the Madera 8t®cated within a commutable distance to
North Fork, so the specific guidance does not applgnetheless, the Secretary explained that
the proximity presents “employment opportunitiesdaignificant portion of tribal citizens,”
“will provide an opportunity for tribal citizensving far away to return to their community,” and
“will help correct the lasting impacts of previokederal Indian policy eras, which encouraged

tribal citizens to leave their communities.” AR825 And consistent with the memorandum'’s
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guidance for off-reservation acquisitions generdtye Secretary recognized and applied “heavy
scrutiny” to North Fork’s application but foundwithstood such scrutiny. AR 40531-32.
Third, Picayune’s contends (P Br. 16-17) that the Segréteated the effect of
competition inconsistently, considering the effeictompetition on North Fork in determining
whether alternative sites might be appropriatenotittonsidering the effect of competition on
Picayune from the choice of the Madera Site. Tuosrt has already rejected that argument:
[1]t was rational for the Secretary to reject pdtanalternative][ sites] if they
would not, in the Secretary’s informed judgmenipwalfor a large enough
development to provide the North Fork Tribe witherues that would meet the
purpose and need of the proposed action. It wasoonsistent with this
rationale for the Secretary to refuse to elimiritheeMadera Site because,

although it would meet the purpose and need optbposed action, it would
have a competitive economic impact on neighborexgigg operations.

Dkt. 42 at 42.

The Secretary considered which site would fulfiié foroject’s purpose and the need
driving it—improving the Tribe’s socioeconomic statby providing a revenue source that could
allow it to establish economic self-sufficiencyrestgthen tribal government, provide
employment opportunities, fund social services, iamgrove the quality of tribal life. AR 40451.
She concluded that the Madera Site would fulfilltthurpose and neeskeAR 40451, 40453,
40532-33, and other alternatives would not—for ma@asons, including but by no means
limited to nearby gaming facilitieg,g, AR 40457-58, 40533. Specifically, the HUD Tracts
unsuitable not only because of proximity to threisteng tribal gaming facilities but also
because of its varied topography, sensitive bialdeatures, limited access, rural location, and
expensive construction costs. AR 40454. The Aeehand Avenue 9 sites were rejected not
only because of nearby casinos but also becaugevre constrained by train tracks, a casino
would be inconsistent with existing land uses, #reddevelopment would not inure primarily to

the benefit of Madera County. AR 40454. GamingheNorth Fork Rancheria was rejected
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not only because of the level of existing compexitin the market but also because it was
situated “in a remote, environmentally-sensitiveaathat is difficult to access,” commercial
development was incompatible with existing land, as&l the hilly, rocky nature of the land
made construction costs far too expensive to stugpl@asible facility. AR 40457-58, 40533.

That analysis is fully consistent with the Secrgtatreatment of the effects of economic
competition on Picayune: She considered thosetsffeut found that they were not dispositive
in determining whether the project would be detntaéto the surrounding community.

Fourth, Picayune is also wrong in contending (P Br. 18th@j the Secretary’s treatment
of distances is internally inconsistent. The Seeyeconsidered distances as part of two distinct
inquiries. She considered the 36-mile distance/den the Madera Site and the Tribe’s
headquarters in analyzing whether the facility widegnefit the Tribe through employment, job
training, and career development, AR 405He25 C.F.R. § 292.17(b), and was in the best
interest of the Tribe and its members, AR 4053252825 C.F.R. § 292.21(a). As noted above,
she reasonably concluded that because the Maderav& within commuting distance of North
Fork’s headquarters and the homes of most ofilialtcitizens, the development presented
“immediate employment opportunities for a significaortion of tribal citizens” and was “in the
best interest of the Tribe and its members.” AB3M33. By contrast, the Secretary considered
the distance between the Madera Site and Picaygasiso in analyzing whether Picayune was
outside the “surrounding community,” defined by thgulations by reference to a 25-mile
radius. AR 40526, 40530, 40534-35. There is gonsistency here.

Fifth, contrary to Picayune’s contentions, (P Br. 19-ZQhe Secretary’s treatment of
revenue impacts, employment, and programs wadualgaonsistent. Once again, the

Secretary considered those factors as part of tstmdt inquiries. The Secretary properly
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concluded that the Madera facility would be in Nidfork’s best interest because it would
generate revenue for “essential services to taiialens, such as health care and education,
where few currently exist,” revenue to strengthemtN Fork cultural programs and initiatives,
and job opportunities for tribal citizens to wortktlae facility and implement on-reservation
tribal programs. AR 40532. When analyzing théedént question whether the development
would be detrimental to the surrounding commurshg reasonably concluded that the potential
effect of economic competition on revenue and egrpknt at another gaming facility did not
render the Madera facility detrimental to the sunding community. AR 40534-35. Those
conclusions were neither inconsistent nor unredsena

At bottom, Picayune’s claim is that even thoughssabtial evidence showed that the net
economic effect of North Fork’s entry into the gagnmarket would not jeopardize the Picayune
casino’s ability to remain profitable, it was ndmgless unreasonable for the Secretary to issue a
favorable Secretarial Determination if it “wouldstst in the Picayune Tribe having a smaller
slice of a larger gaming pie.SeeDkt. 42 at 38. But Picayune already had a lalige st the
time of the Secretary’s decision: The record shbthat Picayune’s casino “reaches capacity
constraints during the summer tourism season,yRivawas enlarging its facility, and it gives
per capita payments to its citizens. AR 3426548%535. North Fork has none of that, and the
record showed that it was not economically or emmnentally feasible for North Fork to build a
casino on the HUD Tract or the North Fork Ranchpra@perty held in trust for individual tribal
members.See, e.g AR 40453-54, 40457-58, 40533. The Secretaryoregtdy determined that
development on the Madera Site would allow NorthkFo share in the benefits of gaming,

without precluding Picayune from sharing them too.
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C. The Secretary Properly Considered North Fork’s Hisbrical Connection To
The Madera Site

The IGRA ROD includes a seven-page analysis thagiders “[e]vidence of [North
Fork’s] significant historical connections, if ang,the land [the Madera Site].” AR 40504-10.
Picayune’s challenges (P Br. 10-13) to the Segrstapnsideration of that evidence
misunderstand both the applicable regulations @&ndhalysis.

1. The Secretary Considered The Relevant Evidence

BIA regulations require the Secretary to conside}vidence of [the tribe’s] significant
historical connections, if any, to the land.” 2F@R. § 292.17(i)see id.§8 292.21(a). The
Secretary is required only to consider angh evidence as one of ten factors relevant tontbe
part determinationSee25 C.F.R. § 292.17. “[H]istorical connections ac¢ mandatory under
IGRA for purposes of” a two-part determination. F&. Reg. at 29,368.

“Significant historical connections” exist if eith&he land is located within the
boundaries of the tribe’s last reservation undextified or unratified treatyor a tribe can
demonstrate by historical documentation the exegtai the tribe’s villages, burial grounds,
occupancy or subsistence use in the vicinity ofahd” 25 C.F.R. § 292.2 (emphases added).
The preamble emphasizes that the latter critegdmoad: It is1ot “limited to ancestral
homelands,” 73 Fed. Reg. 29,368@g also idat 29,361 (“may or may not include [lands] that
are close to aboriginal homelands”); and it doetsequire “uninterrupted connection” or
“historically exclusive use,” which would “created large a barrier to tribes in acquiring lands”
and be “beyond the scope of the regulations amahsistent with IGRA,’id. at 29,360see also

id. at 29,366 (“not limited to the tribe’s exclusiveeuand occupancy area”). “The regulation

% See id(such a requirement is “beyond the scope of thalations and inconsistent with
IGRA"); id. (“The two-part Secretarial Determination doesnegjuire a tribe to have an
ancestral tie to the lands they seek to acquire.”).
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does not require that the occupancy and use bg tenm’ or that the tribe claim any ownership
or control, exclusive or otherwise, over the lan@dnfederated Tribes of Grand Ronde Cmty. of
Oregon v. JewellNo. CV 13-849, 2014 WL 7012707, at *16 (D.D.C.dD&2, 2014f"

Further, the tribe need not have “occupied or usedParcel or the land adjacent to it"—
only land within its “vicinity.” Id. “The regulations simply require that the Pareeldrated
within an area where the tribe has significantdnisal connections, which, in turn, can be
demonstrated through tribal use or occupancy af larthe vicinity of the Parcel.ld. at *18.
“Vicinity” is not defined, but the Secretary “prexisly determined that the Karuk Tribe of
California had established significant historicahnections ‘where the parcel owned by the
Tribe was 38 miles from the tribal headquarters motdn an area of exclusive use by the tribe.”
Id. at *19. In sum, the significant historical contiees inquiry is not rigid; it means “something
more than evidence that a tribe merely passed ghrawparticular area,” 73 Fed. Reg. at 29,366,
but requires only that the tribe have used or oecufand in the vicinity of the parcel.

The IGRA ROD considered the relevant criteria. Beeretary recognized that “IGRA
does not require an applicant tribe to demonstmataboriginal, cultural, or historical connection
to the land” but that the regulations requiredtberonsider the existence of a historical

connection as one factor in evaluating North Folest interest. AR 40504. She noted that

% The court inConfederated Tribesonsidered 25 C.F.R. § 292.2’s definition in thateat
of the initial reservation exception, whiohguiresa finding of “significant historical
connections.”See25 C.F.R. § 292.6(d) (under initial reservatioception, “the tribe must
demonstrate the land is located ... within an arearevkthe tribe has significant historical
connections”)see alsad. § 292.12(b) (under restored lands exception, “[tifiEe must
demonstrate a significant historical connectiothmland”). As set forth above, the two-part
determinatiordoes not requir@any such finding.
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subsistence use or occupancy means “somethingthmmea transient presence in an area.”
AR 40504. She considerddter alia, the following evidencé:

» Joe Kinsman, an American who in 1849 settled inSae Joaquin Valley near the
Madera Site, married a Mono Indian and had childvbo are the ancestors of many
tribal citizens. AR 40504-05. He also drove aradiéd hogs by the Site. AR 40508.

* In 1851, Federal commissioners negotiated treatitsindian leaders of the Valley,
and the signatories included ancestors of tridedens. One treaty referenced the
Mono Indians and provided that they would becomeebeiaries of a reservation
located in the Valley near the Madera Site. AROB)See alscAR 38504.

* In 1852, Federal treaty commissioner G.W. Barbeported that the Valley floor
near the Madera Site was an area of intertribabngewas used by Mono Indians to
hunt, fish, and otherwise share resources thefe 4@605;see alscAR 38503.

* Inthe 1850s, ancestors of tribal citizens aredistimong the Indians who lived near
the Madera Site at the federally operated FresmerHiarm, and federal Indian
agents counted Mono Indians among the Indians Whe 6n, visit, and recognize
[the Farm] as their home and headquarters.” AR)Z05The Mono were the most
populous tribe living at the Farm identified in thgents’ reports. AR 40506-08.

» Late-nineteenth-century documents show that tabakstors traveled through the
Valley floor while herding sheep for local ranchesrking in the timber industry,
and picking grapes in vineyards “in very close pmuty to the Site.” AR 40508.

* In 1916, federal Indian agent John Terrell repothed many North Fork Indians
regularly go to the Valley to work in the grapeping, farming, and sheep-shearing
industries. AR 40509. In the early 1900s, maibatrfamilies, including some still-

living citizens, worked in those industries near Madera Site. AR 40508-09.
Madera was the closest city for tribal membershiapsand socialize. AR 405009.

* In the twentieth century, tribal women gatheredamat to make their renowned
baskets during trips to work on farms in the Valh®ar the Madera Site. AR 40509.

Based on this and other evidence, the Secretandfthat “in the vicinity of the Site” tribal
ancestors hunted game, gathered plants and otheriahg occupied the Fresno River Farm, and
earned a living, including from logging and agrioué. AR 40509-10. She therefore concluded

that North Fork “has a significant historical contien to the Site.” AR 40510.

2 The Secretary’s review was based on the BIA regioffice’s analysis of North Fork’s
application, which included pertinent documentatibthe evidenceseeAR 38502-09.
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2. Picayune’s Objections Are Meritless

Picayune’s contention (P Br. 12) that the evidefladed to “show” “occupancy or
subsistence use” begins from a mistaken premiserég relevant evidence, and misunderstands
the relevant criteria. The Secretary was not meguio “show” a historical connection; she was
required only to “consider” evidence of such a amtion, “if any.” See25 C.F.R. 88 292.17(i),
222.21(a). In any event, the evidence she revieoedmented that tribal members hunted,
gathered, traded, worked, and lived in the vicioityhe Madera Site—not that they merely
passed through or had a transient presence irrélae &R 40504-10. Even if North Fork were
required to “show” a significant historical conniectto the land (and it is not), the evidence
would be sufficient.See, e.gConfederated Tribes of Grand Ronde Cp2914 WL 7012707,
at *18 (upholding determination based on eviderfdeuating, trade, use of natural resources,
and residency). Moreover, to show a “significaistdrical connection” to land, the land need
only be “in the vicinity of ‘a particular site wittlirect evidence of historic use or occupancig’”
at *18, which can include land “38 miles from tlrédoal headquarters and not in an area of
exclusive use by the tribe,idl. at *19. Because its tribal headquarters are wid@ miles of the
Madera Site, North Fork necessarily occupies aeg iend in the vicinity of the Site.

Picayune’s argument (P Br. 12-13) that the recordains evidence that “directly
contradicts the Secretary’s findings” is both wra@mgl inconsequential. The report of Robert
Manlove—who worked for Chukchansi attorneys in agpg North Fork’s projecseeAR 3,
36474, 36561-62—does not contradict the Secretecgilse the report addresses an irrelevant
guestion: whether the Site is part of North Fotkisginal homelands.” AR 3. A tribe may
have “significant historical connections” to lart isnotits “ancestral homelands.” 73 Fed.
Reg. 29,360see also idat 29,361 (“may or may not include [lands] that ellose to aboriginal

homelands”)Confederated Tribes of Grand Ronde Cy2914 WL 7012707, at *16.
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Manlove’s opinion that North Fork’s “homelands” anethe Sierra Nevada foothills (AR 3) is
not inconsistent with the Tribe’s occupancy andafse San Joaquin Valley a few dozen miles
away® In any event, it is inconsequential because #wedary was entitled to rely on the
BIA’s analysis, AR 38502-09, rather than deferncopponent’s expersee suprat 29 n.19,
and her analysis adequately explains her conclif8ion

Finally, this Court need not address Picayune’siaent (P. Br. 10-11) that the ROD’s
treaty analysis was flawed, because the Secretdgpendently reviewed evidence of the
Tribe’s occupancy and use of land in the vicinitylee Madera Site and on that alternative basis
found that the Tribe “has a significant historicahnection to the Site.” AR 405%0.A tribe
may have “significant historical connections” tadaif eitherthe occupancy-and-use the
treaty criterion is met. 25 C.F.R. § 2922pConfederated Tribes of Grand Ronde Cn2914
WL 7012707, at *15 & n.13. Because the Secretar/dn independent basis for her conclusion,
any error in her treaty analysis was harmless. @&mgr was also harmless because (1) the
Secretary was not required to make any determmatidsignificant historical connections™—
only toconsidersuch evidencef any—and (2) that consideration is only in the contaixt

determining whether the proposed facility is in tidfork’s best interestSee25 C.F.R.

% Similarly, it does not matter that Gaylen Lee’smuoérs may be evidence that North Fork’s
ancestral “homeland” is in the Sierra NevasieeP Br. 12-13). The BIA and Secretary
considered Lee’s memoirs and found that they supgdyorth Fork’s historical connection to
the Site because they documented that tribal wayadrered resources from the San Joaquin
Valley near the Madera Site to make baskets. AB08840509.

* SeeVerizon v. FCC740 F.3d 623, 643-44 (D.C. Cir. 2014) (court mystold agency’s
“factual determinations if on the record as a whtilere is such relevant evidence as a
reasonable mind might accept as adequate to sujeocbnclusion”) (citation omitted);
Confederated Tribes of Grand Ronde Cp2914 WL 7012707, at *18.

* Cf., e.g, County of Rockland v. FAR35 F. App’x 52, 56 (D.C. Cir. 2009) (declinirm t
consider plaintiffs’ challenge to alternative basisagency decision where another basis was
lawful); Eagle-Picher Industries, Inc. v. EP822 F.2d 132, 145 n.65 (D.C. Cir. 1987) (same).
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88 292.17(i), 292.21(a). There is no reason tebel—and Picayune has made no persuasive
case—that the Secretary would have changed hendatgion if she had found that the land
expressly set aside for the Tribe’s Mono ancesiotise Camp Barbour TreatyeeAR 40506,
was actually located a few miles away from the Madgite,seeAR 39856.

In any event, there was sufficient evidence to supihe Secretary’s conclusion that the
Madera Site is within the boundaries of a NorthkF@servation under a related unratified
treaty—the Camp Belt Treaty. Because Native grabassurvived the devastating diseases and
land disentitlements of the 1850s were absorbedatiter Native groups in the area, modern
North Fork citizens can trace their ancestry totipl@ Native groups listed in the historical
records of the 1850s. AR 38504-06, 40507-08. éeence showed that Native groups to
which modern North Fork citizens can trace theteatry signed three related San Joaquin
Valley treaties in 1851 that set aside tracts otigoious land, including the Camp Belt Treaty,
which specifically encompassed the Madera Site. 38804, 39856. Based on that evidence,
the Secretary could reasonably conclude that theéekdaSite was located within the unratified
“reservations contemplated by the San Joaquin Y &l&aties for North Fork’s predecessors,”
including the Camp Belt Treaty, and thus met tlteca in 25 C.F.R. § 292.25eeAR 405009.

1. The State Referendum On The California Legislatures Ratification Of The
Compact Does Not Undermine Any Of The Secretary’sidr Decisions

Plaintiffs argue that the November 2014 referendunthe California Legislature’s
ratification of the North Fork Compact invalidatesch of the Secretary’s prior decisions under
review—the October 2013 decision to place the catipdo effect via notice in the Federal

Register (SU Br. 35-37), the November 2012 decisiaiake the Madera Site into trust (SU Br.
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18-21; P Br. 7-9), and the September 2011 two-getetrmination (SU Br. 19; P Br. 8).As a
matter of federal law, however, the state referemdauld not and did not invalidate any of the
Secretary’s previous determinations. At the tiheytwere made, the Secretary’s decisions were
based upon facially valid submissions from Califaitelected officials, upon which the
Secretary properly relied in fulfilling her own gitory obligations under IGRA. Now that the
Secretary has reasonably discharged those obiigatioder federal law, her actions cannot be
undone by subsequent state-law developments.

That is so for two related reasorfarst, the Secretary was entitled to rely on the fagiall
valid submissions of state officials called upomlay a role in IGRA’s cooperative federal-state
regime; she was under no obligation (and was ipasiation) to question their actions on state-
law grounds, to make predictions about the outcofmascent state referendum efforts, or to
hold the federal regime in abeyance for more thgeaa until the state referendum process
played out. Indeed, she acted in strict accortd ®IA regulations governing her handling of
compacts submitted for her approval. The Compasttivus validly “entered into” and placed
“in effect” under IGRA. 25 U.S.C. § 2710(d)(1%econgany state action seeking to nullify a
compact after it had been entered into and hadtakect under federal law would conflict with
the process federal law prescribes to ensureribastmay realize their statutory benefits and
frustrate IGRA’s central objective. Accordinglyhatever effect a state-law referendum might
havebeforestate officials have submitted a compact for apairby the Secretary and it has
taken effect under federal law, under the circuntta of this case, the November 2014

referendum—to the extent it purported to nullifg @ompact—is preempted by IGRA.

% Picayune is in no position to seek summary judgroarthe basis of the referendum
because its Complaint lacks any allegations to su@pjudgment on that basis. While this
Court thus need not consider Picayune’s argumblaoith Fork will respond to them nonetheless.
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In any event, even if the 2012 Compact were heldlid under federal law, that would
provide no basis for vacating the Secretary’s twd-pnd trust decisions. The Governor had not
evenexecutedhe Compact at the time of the two-part determamatand the Legislature did not
ratify it until long after the Secretary had takbe Madera Site into trust. Simply put, an
executed or ratified compact is not a prerequisiteither the two-part or the trust decision. For
that reason, invalidation of the Compact would caistitute a “change in core circumstances”
(SU Br. 18-21; P Br. 8) sufficient to warrant vagabf either determination.

A. The Secretary Was Entitled To Rely On California’sFacially Valid
Submission Of The Compact For Her Approval

The Secretary reasonably relied on the State’s ms#on of the Compact for her
approval and lawfully published notice of the Cowtga the Federal Register notwithstanding
the ongoing efforts to overturn the ratificationtbé Compact through a referendum. Indeed,
under IGRA and its implementing regulations, ther8&ry was not evgmermitted—let alone
required—to look behind the State’s submissionuestjon it on state-law grounds or to hold the
federal approval process in abeyance to awaitthsome of plaintiffs’ referendum effort. As a
general matter, federal officials are entitledaty ron the facially valid actions of state offigal
without independently inquiring into their validitynder state law. And with respect to IGRA in
particular, the BIA has promulgated regulations—tkatt to Chevrondeferencesee Nat'l Cable
& Telecomm. Ass’n v. Brand X Internet Sergd5 U.S. 967, 982-83 (2005)—that prescribe
exactly how the Secretary is to determine whethmmapact has been properly submitted for

federal approval. The Secretary followed precisebse procedures here.
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1. IGRA Requires Federal Officials To Rely On State Ad Tribal
Officials To Execute Compacts In Accordance With Stte And Tribal
Law Before Submitting Them For Secretarial Approval

IGRA prescribes the exclusive process under whiblltstate compacts are entered into
and take effect under federal law—the prerequisdea tribe to conduct class Il gaming under
IGRA. See25 U.S.C. § 2710(d)(1)(C) (authorizing class llirgag “conducted in conformance
with a Tribal-State compaehtered intdoy the Indian tribe and the State ... thanigeffect
(emphasis added)). That process begins with thetia¢ion of a compact between a tribe and a
state.Id. § 2710(d)(3). The state is obligated to negotidtk the tribe and to do so in good
faith, id., but the particular manner in which a state aite hind themselves to a compact is
governed by state and tribal law (provided it i$ ingonsistent with federal law). Once the tribe
and state have executed a compact, IGRA requiessdimpact to be submitted to the Secretary
for approval before the compact may go into efteater federal lawld. § 2710(d)(8)(C).

Once a compact has been submitted for secretapabeal, state law has no further part
to play. At that point, IGRA governs the Secre®mgbligations. And it requires her to act
quickly. The Secretary has just 45 days eithepjorove the compact or to disapprove it on one
of three specific statutory grounds. 25 U.S.C78®d)(8)(B)-(C). If the Secretary does not
affirmatively approve or disapprove the compachwithat 45-day period, “the compact shall
be considered approved by the Secretary, but orilye extent the compact is consistent with
the provisions of this chapterld. § 2710(d)(8)(C). And once the compact has bepnoapd
or considered approved, IGRA requires the Secrétapyblish notice of such approval in the
Federal Registerd. § 2710(d)(8)(D), whereupon the compact takes effecg 2710(d)(3)(B).

To allow that process to operate within the tightesiule that Congress prescribed, BIA
regulations make clear that the Secretary is roptired to conduct her own inquiry into the

intricacies of state or tribal law to determine Wigs state or tribal officials properly discharged
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their own responsibilities in executing the compaRather, BIA regulations state that “[t|he
Secretary has the authority to approve compactenteted into’ by an Indian tribe and a State,
as evidenced by the appropriate signatures of patties” 25 C.F.R. § 293.3 (emphasis added).
In other words, while IGRA charges state and trddéitials with executing a compact in
conformance with the laws of their respective gawegnts, whether a compact has been
“entered into” under IGRA is a question of feddeaV that is answered by reference to the
signatures of the responsible state and tribatiaff. And to ensure that those signatures were
rendered appropriately, the regulations requirétti@submission of a compact include a
“[c]ertification from the Governor or other represative of the State that he or she is authorized
under State law to enter into the compaict,’8 293.8(c), and a “tribal resolution or other
document ... that certifies that the tribe has appdahe compact ... in accordance with
applicable tribal law,1d. § 293.8(b).

Each of those steps occurred here. The Tribeten8&tate executed a compact in August
2012. ARGC 226. The State submitted the Compeitte Secretary for approval in July 2013
(after it was ratified by the California Legislagyr ARGC 5-13. The Compact bore the
signatures of the Governor of California and thaigierson of the North Fork (ARGC 226) and
was accompanied by copies of the relevant provésafrihe California Government Code and
the state assembly bill ratifying the Compact (AR&T3), as well as by a resolution from
North Fork providing the necessary tribal authdiema(ARGC 45-47Y" The Secretary took no

action on the Compact within the 45-day period IGptAscribes, so that the Compact was

?"|n particular, Cal. Gov. Code § 12012.25(d) presid “The Governor is the designated
state officer responsible for negotiating and ekiagy on behalf of the state, tribal-state gaming
compacts with federally recognized Indian tribesated within the State of California pursuant
to the federal Indian Gaming Regulatory Act of 1988 U.S.C. Sec. 1166 to 1168, incl., and 25
U.S.C. Sec. 2701 et seq.) for the purpose of aizingrclass Ill gaming, as defined in that act,
on Indian lands within this state.”
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approved by operation of law. In October 2013,3keretary published the required notice in
the Federal Register, upon which the Compact téfecte 78 Fed. Reg. 62,649 (Oct. 22, 2013).

2. Federal Officials Are Entitled To Rely On The Facidly Valid Actions
Of State Officials

Courts have long recognized that federal officsaks entitled to rely on the facially valid
actions of state officials within federal regimbattdepend upon state involvement—and,
relatedly, that federal officials should not be puthe position of looking behind actions
undertaken by their state counterparts to assesdelality under state lafi. The case law to
this effect has developed principally in two consexstate ratification of constitutional
amendments under Article V of the U.S. Constitutiowl state retrocession of jurisdiction over
Indian lands to the federal government under 25C1.8§ 1323.

In particular, the Supreme Court held that rattfma of the Nineteenth Amendment was
valid, even if the ratifying resolutions of Tennessand West Virginia were in violation of state
legislative rules and procedurdseser v. Garneft258 U.S. 130, 137 (1922). It ruled that,
because states were undertaking a federal funicticatifying the amendment, official notice of
ratification, submitted by these states to the 3&:retary of State, was conclusive for purposes
of federal law—as to the Secretary in the firstanse and, following the Secretary’s reliance
upon such notice, to the courts as wiédl.

Similarly, the D.C. Circuit’s predecessor courtchidat the U.S. Secretary of State acted
lawfully when he accepted ratification notices frédmee-fourths of the states and announced
that the Eighteenth Amendment had been adoptedidiegs of whether those notices were valid

under state lawlU.S. ex rel. Widenmann v. CoJi®65 F. 998, 999-1000 (D.C. Cir. 1920). The

# Stand Up acknowledges this principle in connectiith the Governor’s concurrence with
the two-part determinationSeeSU Br. 28 (“[T]he secretary was not bound at theetto inquire
to [sic| the legality of the concurrence in authorizingrgiag at the Madera site[.]”).
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petitioner in that case claimed that state offec&ltould not have submitted notice to the
Secretary. The court of appeals rejected thatdfreegument, stating that the Secretary “had no
authority to examine into that matter, to look Imehihe notices.”ld. Accordingly, the Secretary
had no choice but to perform the duties imposedupm by the statute, namely to accept the
state notices and to announce the adoption of iffigdenth Amendmentld. at 1000.

The retrocession cases follow the same 16yiThey arose after the Secretary of the
Interior accepted gubernatorial proclamations beession under 25 U.S.C. § 1323 and gave
effect to the retrocession by publishing noticéhe Federal Register. A number of individuals
challenged the retrocessions as invalid under ktate Courts held that their validity under state
law was irrelevant. “The acceptance of the retssmn by the Secretary ... made the
retrocession effective, whether or not the Goveésnmoclamation was valid under [state] law.”
United States v. LawrencB95 F.2d 1149, 1151 (9th Cir. 1979e also, e.gOliphant v. Schlie
544 F.2d 1007, 1012 (9th Cir. 1976y’d on other grounds135 U.S. 1911978);United States
v. Brown 334 F. Supp. 536, 540-41 (D. Neb. 1971). Asanet explained:

[O]nce the Secretary received from the state @fiscivhat appeared to be an

official act of the state offering a retrocessiba,was entitled to rely thereon for

purposes of the acceptance authorized by the fiestatate. If the elected

representatives of the State ... acted beyond tl@iepin sending the Secretary

of [the] Interior a notice offering a retrocessmirjurisdiction over certain Indian
country, then they must answer to the people o§tht for their negligence.

Omaha Tribe of Neb. v. Village of Walthi#34 F. Supp. 823, 831-32 (D. Neb. 1971).

# The retrocession cases arose from two sets ofdestatutes. In 1953, Congress delegated
to some states jurisdiction over most crimes andyneavil matters in Indian Country within
their borders, and gave other states the opti@edaire such jurisdictionSeePub. L. No. 83-
280; Cohen’$Handbook of Federal Indian La®& 6.04[3][a]. Congress later provided that states
could retrocede such jurisdiction to the federalegoment, as codified at 25 U.S.C. § 1323
(“The United States is authorized to accept a cession by any State of all or any measure of
the criminal or civil jurisdiction, or both, acgent by such State pursuant to [Pub. L. No. 280].”).
The litigation involved challenges to the validdi/states’ retrocession of jurisdiction.
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The courts reached this conclusion based on “[t]laeary power of the federal
government over Indian affairs, the inescapablecdity of requiring the Secretary to delve into
the internal workings of the state government, thiedreliance of the federal government upon
what appeared to have been a valid state actiGtighant 544 F.2d at 1012 (quotirigrown
334 F. Supp. at 541). Thus, “[tlhe federal goveenmhaving the power to preempt jurisdiction
over [Indian] Reservation[s], had the power to sbreé and construe the word ‘retrocession’ as
to remove from the determination of federal assuwnpdf jurisdiction any question of the
procedural validity or invalidity of the state’staxf retrocession.”ld. (quotingBrown, 334 F.
Supp. at 541). These courts accordingly held*tie#tocession by the State” in 25 U.S.C.

8 1323 was fulfilled by a state’s apparently vad of retrocession, regardless of whether the
act was actually valid under state la@liphant 544 F.2d at 101Z)maha Tribe 334 F. Supp. at
831-32;Brown 334 F. Supp. at 541. Similarly, here, as dised$arther below, the Secretary
has the authority to interpret, and has interprdteziterm “entered into” in IGRA in a manner
that does not require any inquiry into the validifythe compact under state law if the state’s
submission is facially valid.

3. California’s Submission Of The Compact To The Sectary Was

Facially Valid And Triggered The Secretary’s Obligaions Under
IGRA, Despite The Possibility Of A State Referendunin The Future

The Secretary reasonably relied on California’swsigbion of the Compact for her
approval, under both the general principles s¢hfabove and the specific terms of IGRA and
BIA regulations. She was under no obligation wklbehind the State’s submission to question
the Governor’s and Secretary of State’s representat And she was not at liberty (as Stand Up
wrongly argues, SU Br. 36-37) to reject the Comgatimitted by the State because of the mere
possibilitythat opponents of the North Fork project wouldrégually qualify a referendum for

statewide ballot; the electorate would vote to awerthe Legislature’s ratification; the
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referendum would be upheld by California state toagainst any state-law challenges; and the
federal courts would find a place for post-hocestaferenda under federal law.

The Compact that California submitted to the Secyefior approval had every indication
of validity. It bore the signatures of CaliforrsaGovernor and North Fork’s Chairperson and the
official state seal and signature of Californiasc&tary of State. ARGC 226. Those signatures
conclusively establish that the Compact had beateted into” for purposes of federal law. 25
C.F.R. § 293.3 (“The Secretary has the authorigperove compacts or amendments ‘entered
into’ by an Indian Tribe and a States evidenced by the appropriate signatures of both
parties”) (emphasis added). The Secretary was requaréaiok no further than the signatures
and the tribal and state certifications that accanmgd them.Id. 8 293.8(b), (c).

Moreover, the letters from California’s electediatls that accompanied the State’s
submission expressly stated that the Compact haxdl ‘lemtered into” and was being submitted
for the Secretary’s approval. The letter from @adifornia Governor’s office states:

On behalf of the State of California, Governor Bromasentered intacompacts

with the North Fork Rancheria Band of Mono Indiamsl the Wiyot Tribe.

Pursuant to Title 25, United States Code, sectit®O@d)(8) and California

Government Code section 12012.54, | am forwardmg yhrough the California

Secretary of State, original compaftsthe Secretary of the Interior’s review and
approval

ARGC 7 (emphasis added). In turn, the CaliforrearBtary of State’s letter stated: “Pursuant to
California Government Code § 12012.25, Subdivigidn am forwarding you the Tribal-State
Gaming Compactsentered intdoy the State of California with the North Fork Rharia of

Mono Indians and the Wiyot Tribe.” ARGC 5 (emplsasilded° Thus, both the California

% Stand Up misstates the terms of the State’s swdiwnisn stating (SU Br. 37) that “[w]hen
California Secretary of State Debra Bowen forwarttedcompact to the Secretary for approval,
she made clear to the Secretary that the conffzathot been entered intmder California law
and would not be until January 1, 2014, if at &ifmphasis added).
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Governor’s office and the California Secretary tdt8 expressly informed the Secretary of the
Interior that the North Fork Compact had been “gxdténto” by the Stat&

To be sure, the California Secretary of State sffwmed the Secretary of the Interior
that a referendum effort had begun, which she saig “impact if and when the statute ratifying
the compacts may take effect.” ARGC 5. But ther&mry of State’s letter made clear that,
even though the ratification statute would not taKectunder state lawintil the State’s internal
referendum process had played out, whether the @onipad been properly “entered into” and
submitted for the Secretary’s approval were quastf federal law for the Secretary to resolve:

It is, of coursea question of federal lawhether this act of forwarding to the

Secretary of the Interior a compact with a ratifystatute that is, in this case,

subject to the referendum power, constitutes suimgithe compact within the

meaning of 25 U.S.C. § 2710(d)(8)(C), and whetpeor to the exhaustion of the

referendum process, such a compact has been emgrdyy the State of
California within the meaning of 25 U.S.C. 8§ 27108(A).

ARGC 6 (emphasis addetf). Those questions of federal law are answered BysBegulations
defining what it means for a compact to have bestered into” for purposes of the Secretary’s
approval and when a state should a submit a conigraSecretarial approvalSee25 C.F.R.

8§ 293.3 (defining “entered into” for purposes et&tary’s approval authority by reference to

% Even after the referendum had been qualifiedHer2014 ballot, the Secretary of State
continued to represent that the Compact had bedgeréd into” by the State, notwithstanding
the upcoming referendunteeARGC 101 (referring to “the gaming compadfjtered intdoy
the State of California with the North Fork”) (engsiis added).

% |t bears noting that Picayune acknowledges thestettare properly questions of federal law
and therefore does not join Stand Up (SU Br. 35#36lrging this Court to rule otherwis&ee
ARGC 92, Letter from Allison C. Binney to Kevin Wdsurn, Assistant Secretary of Indian
Affairs (Aug. 28, 2013)“[T]he Secretary of Statproperly indicated that it is ‘a question of
federal lawwhether this act of forwarding to the Secretaryhef Interior a compact with a
ratifying statute that is, in this case, subjedhi® referendum power, constitutes submitting the
compact within the meaning of 25 U.S.C. § 2710(d%8 and whether, prior to the exhaustion
of the referendum process, such a compact hasdmgered into by the State of California within
the meaning of 25 U.S.C. § 2710(d)(8)(A).™) (empisaadded).
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the authorized signatures of both parties), 293A] State should submit the compact or
amendment after it has been legally entered intbdily parties.”).

Stand Up is wrong to rely (SU Br. 35-36) on the the@ircuit’s decision irPueblo of
Santa Ana v. Kellyl04 F.3d 1546 (10th Cir. 1997), to argue thattiwiea compact has been
validly “entered into” is a question of state ldvat the Secretary should determine before
approving the compact. The Tenth Circuit’'s rulmgs expressly premised on the lack of an
express definition of “entered into” under IGRAgap the Tenth Circuit thought should be filled
by state law.ld. at 1557-58. But the BIA is the agency charged witarpreting and
implementing IGRA, a federal law, and to the ex@giap exists, it has since been filled by the
BIA’s 2008 promulgation of rules clarifying the nmeag of “entered into” under IGRASee25
C.F.R. Part 293; 73 Fed. Reg. 74,004 (Dec. 5, 2(0@8ulations promulgated following formal
notice-and-comment process). The BIA’s interveralagification of the meaning of “entered
into” under IGRA is now controllingSee Brand X Internet Sery§45 U.S. at 982-83
(“Chevrons premise is that it is for agencies, not counddijll statutory gaps,” and therefore
subsequent agency interpretations displace prebcipl interpretations of statutes unless the
court determined that the statute unambiguouskcioses the agency’s interpretatidh)ln any
event, other courts have come to the opposite asiuel, determining that compact approval by
the Secretary under IGRA cannot be challenged ebasis that a state governor did not comply
with state law when signing and submitting a comp&ee, e.gLangley v. Edwards872 F.

Supp. 1531, 1535 (W.D. La. 1995) (“Compact appriwaihe Secretary cannot be invalidated

¥ Moreover, the Tenth Circuit addressed a very difieset of circumstances. There, New
Mexico’s Governor had no authority under state fawxecute the tribal-state gaming compacts
in the first place, which the New Mexico Supremau@deld to be void from their inception
under state law. Here, there is no doubt the Catnpas lawfully negotiated and executed by
the Governor before the State submitted it to the&ary for approval.
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on the basis of a governoniftra viresaction, because a contrary rule would compel the
Secretary to consider state law before approvirygcampact.”);cf. Kickapoo Tribe of Indians v.
Babbitt 827 F. Supp. 37, 46 (D.D.C. 1993) (holding tihat determination of acceptance of a
compact was a matter of federal law, but findirat o compact was invalid because governor
lacked authority to sign the compact and the stapgeme court had already so ruledy;'d on
other grounds43 F.3d 1491 (D.C. Cir. 1995).

In short, the Secretary acted reasonably and lanifubccepting California’s submission
and allowing the Compact to be approved by opearaifdaw pursuant to 25 U.S.C.
§ 2710(d)(8)(C). And once approved, the Secredatgd reasonably and lawfully by publishing
notice of the Compact in the Federal Registerwatig it to take effect. In fact, once the 45-day
period had expired, she was obligated to doSee25 U.S.C. § 2710(d)(8)(D) (“The Secretary
shall publish in the Federal Register notice of any TirBi@te compact that is approved, or
considered to have been approved, under this Eplagy (emphasis added). And her decision
to do so here was consistent with the Departmestablished practice for submissions from
California: The Secretary has approved compaatsenous times in the past even before the
expiration of the State’s referendum deadlitfes.

Stand Up’s contention that the Secretary shoule liparted from that practice in this

case would, if adopted, raise serious problemaibfip policy. As reflected in the retrocession

% E.g, compare72 Fed. Reg. 71,939-40 (Dec. 19, 200d)h 2007 Cal. Stats. ch. 38-41 (SB
174, 175, 903, 957¢odified atCal. Gov. Code 88 12012.46, 12012.48, 12012.4012351
(compacts of Agua Caliente Band of Cahuilla Indjaierongo Band of Mission Indians,
Pechanga Band of Luiseno Indians, and Sycuan Bhiig &umeyaay Nation all approved prior
to both a referendum on the statute through whiidlature ratified each compact and the
effective date of the statutejpmpare69 Fed. Reg. 76,004 (Dec. 20, 2004ith 2004 Cal. Stats.
ch. 856 (SB 1117)odified atCal. Gov. Code § 12012.45 (compacts of Buena \Rsiiacheria
of Me-Wuk Indians and Coyote Valley Band of Pomdidms approved prior to both the 90-day
deadline to qualify a referendum on the statuteugh which the Legislature ratified the
compacts and the effective date of the statute).
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cases discussed above, making the federal proepssdent on future actions by states would
“lead to endless delay and the hazard, in evergrédadesponse to state action, that such reliance
might, due to the improper conduct of the stateciafis, be deemed a nullity at a future date.”
Brown 334 F. Supp. at 540. Moreover, permitting fetefiicials to second-guess state
officials’ interpretations of state law could itkdad to abuse and the undermining of Congress’s
purposes in passing IGRA. IGRA strictly limits theunds on which the Secretary may
disapprove a compact submitted for her review angiges that, in the absence of disapproval
on one of three statutory grounds, compacts ammee@pproved within 45 days of submission.
25 U.S.C. § 2710(d)(8)(B). Under plaintiffs’ consttion, the Secretary could disapprove any
validly submitted compact based on her own integpi@n of state law, indefinitely delaying
compact approval and undermining IGRA’s 45-day apak provision.

Ultimately, Stand Up’s grievance is not properlyedied at the Secretary, but rather at
state officials.See Omaha Trih&834 F. Supp. at 831-3Zalifornia’s Government Code states:

Upon receiptof a statute ratifying a tribal-state compact riejed and executed

[by the Governor], ... the Secretary of State shalvard a copy of the executed

compact and the ratifying statute, if applicabbethte Secretary of the Interior for

his or her review and approval, in accordance watagraph (8) of subsection (d)
of Section 2710 of Title 25 of the United Statesi€o

Cal. Gov. Code § 12012.25(f) (emphasis added} uhdisputed that the Secretary of State
submitted the North Fork compact to the Secretponueceiving the statute ratifying it.
ARGC 5. Whether she properly did so (or insteaalid have waited to initiate the federal
approval process on behalf of the State until #ierendum process had run its course) is a
guestion of state law, which the Secretary of titerlor has no prerogative to investigate, let
alone resolve. Her obligations are establishefktgral law, and how she discharged those

responsibilities is measured by federal law. Urnblese standards, her actions were proper.
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B. IGRA Preempts The California Referendum To The Extat It Purports To
Nullify The Compact

Under general preemption principles, state lawréempted to the extent of any conflict
with a federal statute or regulation. “Such a Gonbccurs when compliance with both federal
and state regulations is impossible, or ‘when theedaw stands as an obstacle to the
accomplishment and execution of the full purposebabjectives of Congress.Hillman v.
Marietta, 133 S. Ct. 1943, 1949-50 (2013) (citation omiktel, under the circumstances of a

particular case, the federal law’s “operation witlts chosen field must be frustrated and its
provisions be refused their natural effect—theeskatv must yield to the regulation of Congress
within the sphere of its delegated powerCtosby v. Nat'l Foreign Trade Councb30 U.S. 363,
373 (2000). The conflict need not be substantivietegrocedures that conflict with the
operation of federal procedures are likewise praecthpnder the Supremacy Claugee, e.g.,
Wisconsin Bell v. Bie€340 F.3d 441, 444 (7th Cir. 2003) (state targfrequirement preempted
by Telecommunications Act where it interfered wigkhlerally prescribed negotiation procedures).
“To determine whether a state law conflicts withnGress’ purposes and objectives,” the
Court “must first ascertain the nature of the fetlerterest.” Hillman, 133 S. Ct. at 1950. In the
field of Indian affairs, the federal interests plenary,Cotton Petroleum Corp. v. New Mexjco
490 U.S. 163, 192 (1989), and states have no inhezgulatory authority over gaming on
Indian landsCalifornia v. Cabazon Band of Mission Indiad80 U.S. 202, 207, 222 (1987).
Their only authority derives from IGRA, which allgvgtates to play a limited role in regulating
tribal gaming through the compacting proceSseS. Rep. No. 446, 100th Cong., 2d Sess. 5-6
(1988),reprinted in1988 U.S.C.C.A.N. 3071, 3076. When Congress pas3RA, it “intended

to expressly preempt the field in the governancgamhing activities on Indian lands.

Consequently, Federal courts should not balanceeting Federal, State, and tribal interests to
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determine the extent to which various gaming antiziare allowed.”ld. at 6,reprinted in1988
U.S.C.C.A.N. 3071, 3076. IGRA thus has “extraoaty’ preemptive force,Gaming Corp. of
Am. v. Dorsey & Whitng8 F.3d 536, 548 (8th Cir. 1996), and has be&htbegreempt
provisions of state constitutional law that cortfligth its aims see, e.g.Dalton v. Pataki835
N.E.2d 1180, 1189 (N.Y. 2005) (IGRA preempts statestitutional prohibition on commercial
gaming insofar as such gaming is conducted on inidiads pursuant to IGRA).

As set forth aboveseesuprg Section III.A.1, IGRA prescribes a highly reginbeah
process for the negotiation and effectuation tiadrstate compacts. The manifest purpose of
that process is to permit states to play a limit#d in regulating Indian gaming within their
borders, without allowing that role to prevent éslifrom exercising their federal rights under
IGRA. Congress was expressly concerned that staitgg use IGRA’s compacting requirement
as “subterfuge” and sought to ensure that stateal ‘fairly with tribes as sovereign
governments.” S. Rep. No. 446, 100th Cong., 2¢.Sebk(1988)reprinted in1988
U.S.C.C.A.N. 3071, 3084ee Rincon Band of Luiseno Mission Indians v. Sctemagger602
F.3d 1019, 1027 (9th Cir. 2010) (“Congress enatBRIA to provide a legal framework within
which tribes could engage in gaming—an enterphagtolds out the hope of providing tribes
with economic prosperity that has so long eludeit tirasp—while setting boundaries to
restrain aggression by powerful states.”). ThGRA permits tribes to sue states in federal court
if they fail to enter into a compact within 180 dayf the tribe’s request for negotiations. 25
U.S.C. § 2710(d)(7)(B). And if a court concludkatta state failed to negotiate with a tribe in
good faith, it may order the parties to mediatioranclude a compact, failing which the tribe

may conduct gaming on terms provided by the Seagrefahe Interior. Id.
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This regime ensures that tribes have an assurbdgatass Il gaming (in states that do
not prohibit such gaming outright), with the inténat tribes may realize their federal rights
under IGRA relatively quickly—preferably throughgoiated compacts, but with a federal
backstop to ensure that the federal rights of imdigoes will not be impeded at the state level.
Cf. Mashantucket Pequot Tribe v. Connecti®l3 F.2d 1024, 1033 (2d Cir. 1990) (“[T]he
manifest purpose of the statute is to move negotiattoward a resolution where a state either
fails to negotiate, or fails to negotiate in goadH, for 180 days after a tribal request to
negotiate.”). That regime leaves no room for sgbeat efforts under state law unilaterally to
rescind or invalidate a compact that has been glaate effect under federal law, which is
precisely what the November 2014 referendum puegait do>

Allowing a referendum to do so would frustrate IGRAbjectives and wreak havoc on
the governing statutory and regulatory regime fier tegotiation, submission, approval, and
effectuation of tribal-state compacts by leavinggially approved compacts exposed to
collateral attacks under state law. To permit stalateral attacks should be anathema to any
federal regime, but it would be particularly inapprriate in the context of IGRA, which was
enacted pursuant to Congress’s plenary authority mdian affairs and carved out only a
narrow role for states to play. And the practmahsequences for tribes that have yet to realize
IGRA'’s benefits would be disastrous, as it wouldggl their fate at the mercy of well-capitalized
competitors, including other tribes and their fioiahbackers, that could seek to override the

judgment of elected state officials by funding bapropositions to block competition from

% Indeed, BIA regulations make clear that even leetbe Secretary approves a compact,
once a compact has been submitted for approvakytnot be withdrawn unilaterally by the
state; rather, any withdrawal may occur only with tritten consent of both partieSee25
C.F.R. § 293.13; 73 Fed. Reg. at 74,007 (“[T]heuses must be ‘written’ and submitted by both
the Indian tribe and State (meaning that both rexstute the request).”).
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incoming tribes.See supraat 7 n.3see alsdan Lovett, Tribes Clash As Casinos Move Away
From Home N.Y. Times (Mar. 3, 2014) (explaining the effoofsPicayune and their outside
investors and noting that “casino-owning Indiabés have emerged as some of the most
powerful and dogged opponents of new Indian ca¥inos

The state referendum—as exercised in this edtar,the State has submitted a compact
for approval, ana@fterthe Secretary has approved it and taken it inteceéfifursuant to IGRA’s
statutory and regulatory scheme—thus conflicts WBRA and is preemptedSee Croshy530
U.S. at 373 (preemption inquiry is directed to ‘ttiecumstances of [a] particular caseThe
referendum therefore has no legal effect underré&dinv and provides no basis for setting aside
any of the actions challenged here.

C. Even If The Referendum Were Held To Have Invalidatd The Compact, The
Court Should Not Vacate The Two-Part Or The Trust Decisions

For the reasons above, the referendum had no eiifielerr federal law and provides no
basis for setting aside the Secretary’s decisi@g.even if the Court were to disagree and hold
the referendum to have effectively rescinded then@axct, it does not follow that the two-part
determination should be vacated or that the Ma8#éeashould come out of trust. Plaintiffs’
argument (SU Br. 18-21; P Br. 7-9) that the Counshvacate and remand the Secretary’s

decisions because the referendum *“‘rises to thel lefva change in ‘core’ circumstances, the
kind of change that goes to the very heart of #ese¢” Am. Optometric Ass’n v. FT©26 F.2d
896, 907 (D.C. Cir. 1980), is based on the fauliyuanption that the referendum (if held to be
effective under federal and state law) forever pité class Ill gaming on the Madera Site. In

fact, under IGRA, invalidation of the Compact woubérely send the parties either back to the

negotiating table under 25 U.S.C. § 2710(d)(3)pdGRA’s remedial scheme under

-55 -



Case 1:12-cv-02039-BAH Document 111-1 Filed 02/13/15 Page 69 of 94

§ 2710(d)(7)° Because circumstances are still in flux, and bsealass 11l gaming would still
be possible on the Madera Site under either a mempact or Secretarial procedurssg25
U.S.C. § 2710(d)(7)(B)(vii)see alsdRincon Band of Luiseno Mission Indiag®2 F.3d at 1030,
it would be premature to require reconsideratiothefSecretary’s decisions.

“Courts are properly reluctant to base a remamghadgency’s decision on the ground
that the decision relies on evidence which has grstale while decision awaits judicial review.”
Am. Optometri&26 F.2d at 908’ As a result, only where “events [have] so erotthedbasis for
[the decision] that it is no longer amenable toerent judicial analysis” should the Court
remand to the agencyd. at 913. There have been no such events here.

A change in the compact status would not constaui®ore” change in circumstances
because BIA regulations permit the Secretary toenthk two-part determination and trust
acquisitioneven in the absence of an enforceable gaming campae25 C.F.R. § 292.16())-
(K) (requiring tribe to submit copy of compact ofiliyone has been negotiated” and providing
for alternatives in situations where “the tribe hasnegotiated a class Ill gaming compact with
the State where the gaming establishment is todsdd” (emphasis added)). Instead, it is
sufficient that the Secretary review the “proposedipe of the gaming establishmelat.

§ 292.16(k)see also id§ 151.11(c) (for off-reservation acquisitionsj& shall provide a plan

which specifies thanticipatedeconomic benefits associated with greposeduse”) (emphasis

% California, like many other states, has waivednitsiunity from IGRA'’s remedial process.
SeeRincon Band of Luiseno Mission Indiat®2 F.3d at 1026 (citing Cal. Gov. Code § 98005).

" As the Supreme Court explained, if courts werertter a new round of decisionmaking
for every change of circumstance, “there woulditbtke hope that the administrative process
could ever be consummatedCC v. Jersey City322 U.S. 503, 514 (1944). The problem is
especially acute for “difficult” and “intricate” sas involving “deliberate and careful”
decisionmaking—not only do changes inevitably armgeen the size of the record and the
length of the process, but also the cost and d#ldyplicating the process is immengd.

-56 -



Case 1:12-cv-02039-BAH Document 111-1 Filed 02/13/15 Page 70 of 94

added). This is precisely what happened herePlastiffs recognize (SU Br. 19 n.17), the
Secretary did not start the decisionmaking proeessv when the 2012 Compact was approved,
but instead relied on the projections and impacis fthe 2008 compact that was negotiated with
Governor Schwarzenegger but never ratified by thifd@nia Legislature.

Plaintiffs have not alleged in their Complaints @éone supported such allegations with
arguments) that the Secretary improperly reliethese earlier estimate€&f. Jersey City322
U.S. at 519 (refusing to reopen proceedings fosit@nation of updated financialdjiiss. Indus.
v. FERGC 808 F.2d 1525, 1567-68 (D.C. Cir. 1987) (refusmgeopen record for updated cost
estimates)yacated in part on other ground322 F.2d 1104 (D.C. Cir. 1987). Nor have
Plaintiffs argued that the referendum itself calletd question North Fork’s projections for the
economic benefits of a class Ill gaming facilitytbe Secretary’s assessment of effects to the
surrounding community? Any speculation that the final conditions will gically different is
not sufficient to overturn a final agency decisi@eeCleveland Television Corp. v. FCZ32
F.2d 962, 973 n.13 (D.C. Cir. 1984) (denying remahere suspicions of fraud arose after a
license was grantedim. Financial Svcs. Ass’n v. FT@67 F.2d 957, 964 n.5 (D.C. Cir. 1985)
(denying remand for reconsideration of rule becaus@s not yet clear what effect the
Bankruptcy Act of 1978 would have on credit praesic

The need for final agency decisionmaking in thefatuncertainty is especially strong
in the context of Indian gaming, where agency aypgioproceed simultaneously with

potentially multiple rounds of tribal-state negtitas. Under IGRA, a State’s rejection of a

¥ Stand Up is incorrect (SU Br. 19-20) in claimimgt the referendum invalidated the
MOUSs the Secretary relied upon to show mitigatidnst as when the Secretary made her
decision, the MOUs remain in effect but none of Thibe’s payment obligations has yet become
due because the Tribe has been unable to commensguction due to this litigation. None of
the parties has purported to rescind any of the MOU
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compact does not foreclose class Il gaming in @eripy. Because States have an obligation to
negotiate in good faith to enter into a compacgjection would in the first instance simply
return the tribe and the State to the negotiatdetto work out the remaining differences. 25
U.S.C. § 2710(d)(3)(A). IGRA obligates Statesnaote negotiations toward a resolution.”
Mashantucket Pequot Trip813 F.2d at 1033. And if a State refuses toadorghe negotiations
otherwise prove futile, the Secretary may ultimated required to prescribe appropriate
procedures on her own. 25 U.S.C. 8§ 2710(d)(7)iiBJ@ii).

Accordingly, courts in this district have recogrdzéat it is proper for the Secretary to
take land into trust even when a compact has beatidated. For example, Michigan
Gambling Opposition v. Norton (MichGQhe court upheld the Secretary’s land-into-trust
decision despite the Michigan Senate’s vote toimelsihie proposed class Il gaming compact
before it was signed by the Governor. 477 F. S@gpl, 20 (D.D.C. 2007). The court
dismissed the plaintiff's argument that the decismas invalid because the mitigation measures
were based on the “false assumption” that therddvioe a compact, reasoning that the
alternative solution of offering interim class Aming was “in full compliance with IGRA.d.
Similarly, in Citizens Exposing Truth About Casinos v. Nortbe district court refused to
invalidate the Secretary’s land-into-trust decisiaithough the compact had been declared
invalid by a lower state court and was pendingaenn the state court of appeals. 2004 WL
5238116, at *2 (D.D.C. Apr. 23, 2004jff'd, 492 F.3d 460 (D.C. Cir. 2007).

Stand Up also argues (SU Br. 20) that the refenenidlas “created circumstances under
which gaming can occur” that the Secretary didamatlyze—-e., class Il gaming. This
possibility was not created by the referendum; IGEBAIf is what permits class Il gaming

without a compact once land is taken into tridtchGQO, 477 F. Supp. 2d at 26ee als®5
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U.S.C. § 2710(b). In any event, the possibilitgttthe use of trust land may not conform
precisely to the projections used at the time eftthst acquisition does not invalidate the
Secretary’s decision if it was based on projectitias were reasonable when made. The future
is always uncertain when an agency acts, andghai less true under IGRA. For example, a
class Il gaming casino may become financially iagpical and never move beyond the planning
stages; the facility once built could be damagefdireyor earthquake; or (as in the case of the
Picayune casino) it could be forced to suspendatipgis because of serious regulatory
violations,see supraat 5 n.2. These possibilities do not call int@stion the Secretary’s prior
decisions; trust land can still be used for ecomoavelopment purposes other than class Ili
gaming. 25 C.F.R. § 151.3(a)(3). And as with aggncy decision based on projections about
the future, the inquiry is directed at the soundrafshe decision when made.

V. The Governor’s Concurrence Was Valid And Provides N Basis For Challenging
The Secretary’s Two-Part Determination

Stand Up argues (SU Br. 28-35) that the Govermmigurrence in the Secretary’s two-
part determinatiorseeAR 40988, was invalid under state law and theeeftre Secretary’s
two-part determination must be vacated and seedsifU Br. 28 n.24. As a threshold matter,

this argument makes no sense: Under IGRA, theefegis determination is not dependent on

¥ Picayune makes a related argument (P Br. 27-28)Hhie IRA decision falls if the IGRA
decision is invalidated. But just as the referendioes not warrant vacating and remanding the
IRA decision, it would be premature to vacate ardand if the court finds the IGRA decision
arbitrary and capricious. When a court finds ageaation “arbitrary and capricious,” the court
does not substitute its judgment for the agencyraakle a final determination on the merits, but
remands to the agency to provide an adequate extmarfor its decisionCitizens to Pres.
Overton Park, Inc. v. Volp&01 U.S. 402, 420 (1971). In such cases, the@g®ay simply
provide additional reasoning and issue the sanmaatié determinationSee, e.gA.L. Pharma,
Inc. v. Shalala62 F.3d 1484, 1492 (D.C. Cir. 1995) (giving agefi® days to provide an
“adequate justification” before vacating rule). Iif the Secretary declined to re-issue the two-
part determination would reconsideration of the I&ision be warranted. In the interim, there
no is legal problem with keeping the land in trusts-discussed above, federal law does not
require any particular sequencing of IRA and IGRe&idions.
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the Governor’s concurrence, and necessarily cdrefsethe Governor even has a chance to
concur. See25 U.S.C. 8§ 2719(b)(1)(A); 25 C.F.R. 88 292.13.22(c) (“If the Secretary makes
a favorable Secretarial Determination, the Secyetdlt send to the Governor ... [a] request for
the Governor’s concurrence in the Secretarial Datetion.”). Setting that aside, the argument
fails because under federal law the Secretary waisegl to rely on the Governor’s facially valid
concurrence. In any event, the Governor was auzgédunder state law to concur.

A. The Secretary Properly Relied On The Governor’s Faally Valid
Concurrence

As discussed aboveee supraSection Ill.A.2, federal officials are entitleal tely on the
facially valid actions of state officials withinderal regimes that depend upon state involvement.
These concerns are particularly strong in the carmtethe Governor’s concurrence.

First, neither IGRA nor its regulations provide the ®¢ary any authority, obligation, or
basis to inquire into the validity of the Goverrsoconcurrence under state law. Indeed, Stand
Up recognizes (SU Br. 28) that “the Secretary watdound at the time to inquire to the legality
of the concurrence in authorizing gaming at the dadite.” That should end the matter.

SecondIGRA circumscribes the State’s involvement in 8exretary’s two-part
determination to the Governor’s concurring, prorgino other room for the State to operate.
The statute grants the Governor—and the Goverwooeal-the power to concuSeer73 Fed.

Reg. at 29,367 (“Congress has implicitly rejectegineed for concurrence by other officials.”);
id. at 29,372 (8§ 2719(b)(1)(A) “specifically identifiehe Governor and not the State[, unlike]
other sections of IGRA that specifically mentioe ®tate.”)cf. Oliphant 544 F.3d at 1012.

Third, the need for finality is particularly strong witkspect to gubernatorial

concurrences, which are a one-time act removirggtiction on federal land use. Numerous

federal statutes that authorize federal land adapns or particular land uses based on
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gubernatorial concurrences would be unworkableivigpe parties could challenge the
concurrences under state law after the federalrgovent has acted in reliance on th&hiThe
condition set forth in 25 U.S.C. § 2719(b)(1)(A)alfilled upon the Governor’s concurrence,
AR 40988, as the Secretary properly determined4AR44.

B. The Governor's Concurrence Was Valid

Even if the court decides to address the statejlagtion, the Governor’s concurrence
was valid under California law. The two Califormsiate courts that have addressed Stand Up’s
argument have rejected iBee Stand Up For California! v. State of Californizase No.
MCV062850 (Cal. Super. Ct. Madera Cnty. Mar. 3,804&ppeal docketedCase No. F069302
(Cal. App. Dist. 5)United Auburn Indian Community of the Auburn Ramiehe. Brown Case
No. 34-2013-800001412 (Cal. Super. Ct. Sacramentg. @ug. 19, 2013)appeal docketed
Case No. C075126 (Cal. App. Dist. 3). Stand Upmseslaw argument lacks merit.

The concurrence power is part of the Governor'sesgpconstitutional authority to
negotiate and conclude compacts for gaming by &gerecognized Indian tribes on Indian
lands in California in accordance with federal l&m=l. Const. art. 1V, 8§ 19(f), authority that the
Legislature has reinforced by statigeeCal. Gov. Code 88 12012.5(d), 12012.25(d). Under
California law, state officials may exercise anyliad power necessary to effectuate an express

power®! For the Governor to effectuate his power to neg@ valid compact authorizing

“ See, e.9.15 U.S.C. § 715k-5 (federal acquisition of wedlsmnder Migratory Birds
Conservation Act conditioned on consent of Goveri® U.S.C. § 7b (Park Service acquisition
of lands for airstrips conditioned on consent o&aor) (to be re-codified at 54 U.S.C.

§ 101501(c)(2)); 42 U.S.C. § 7916 (federal acqwisiof land for radioactive waste requires
consultation of Governor and, in certain casessent).

“ SeeDavid Carrillo & Danny ChouCalifornia Constitutional Law: Separation of Powers
45 U.S.F. L. Rev. 655, 677 (201®)g, Lewis v. Colgan47 P. 357, 358 (Cal. 189%ge also,
e.g, Mosk v. Superior Cour601 P.2d 1030, 1035 (Cal. 197Bjckey v. Raisin Proration Zone
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gaming on Indian lands for which federal law regsia Secretarial Determination and the
Governor’s concurrence in that decision, 25 U.8.2719(b)(1)(A), the Governor must have the
power to concur. In this role, the Governor caroet the California policy embodied in the
state constitution and statutes that authorize emtsor all Indian lands in accordance with
IGRA—and do not make any exception prohibiting gagon lands acquired after 1988ee
also Lac Courte Oreilles Band of Lake Superior @enva Indians v. United Stat€367 F.3d
650, 663-65 (7th Cir. 2004) (rejecting argument timncurrence interfered with state law).
Moreover, the Governor’s concurrence power is iahemn his constitutional and
statutory role as the State’s chief executive, Wigiants him extensive powers to deal with
Indian tribes, gather relevant information, and ommicate with the federal governmei@ee
Cal. Const. art. V, 88 1, 4, 6; Cal. Gov. Code 881D, 12012see alsd’icayune Rancheria of
Chukchansi Indians v. Browa78 Cal. Rptr. 3d 563, 569 (Cal. App. 2014) (®sjmg that
concurrence power reflects Governor’s “supreme @xee power”),review deniedan. 14, 2015.
The Governor need not have specific authorizawore&ch finding he makes or communication
he has with the federal government. Were stateoth@rwise, myriad cooperative federal-state
schemes that depend on gubernatorial action wailthivorkable.See, e.gsupra at 61 n.40;
see also, e.gUnited States v. 1,216.83 Acres of Ladd4 P.2d 375, 379 (Wash. 1978).
Finally, any concern about the Governor’s authaotgoncur was cured by the
Legislature’s ratification of the Compact, whichpeassly recognized and incorporated the
Governor’s concurrence. ARGC 118-%8g, e.g.Hoffman v. City of Red Bly#07 P.2d 857,

861-62 (Cal. 1965) (legislature may retroactivalyharize act that was invalid when made).

151 P.2d 505, 513 (Cal. 194Qrawford v. Imp. Irr. Dist. 253 P. 726, 732 (Cal. 192%)/att v.
Smith 26 P. 1071, 1072 (Cal. 189Beople ex rel. Casserly v. Fitch Cal. 519, 536 (1851).
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V. Defendants Fully Complied With NEPA

NEPA is an “essentially procedural” statul. Yankee Nuclear Power Corp. v. Natural
Res. Def. Council, Inc435 U.S. 519, 558 (1978), and “does not mangatecular
consequences,Citizens Against Burlington, Inc. v. Bus&g8 F.2d 190, 194 (D.C. Cir. 1991).
“NEPA merely prohibits uninformed—rather than une#sagency action.’Robertson v.
Methow Valley Citizens Counci#90 U.S. 332, 351 (1989). The court’s “only roie*to insure
that the agency considered the environmental caesegs.” Strycker’'s Bay Neighborhood
Council, Inc. v. Karlen444 U.S. 223, 227 (1980). Accordingly, this Qitdas “consistently
declined to flyspeck an agency’s environmental ysig] looking for any deficiency no matter
how minor.” Theodore Roosevelt Conserv. P’ship v. Sala@ét F.3d 66, 75 (D.C. Cir. 2011).

DOI began the NEPA review process in 208269 Fed. Reg. 62,721 (Oct. 27, 2004),
and completed it six years later by making the HailBlic,see75 Fed. Reg. 47,621 (Aug. 6,
2010). The FEIS devotes over five thousand pagetentifying and discussing environmental
impacts for each alternative project, proposingitda mitigation measures for these impacts,
and responding to more than 330 public commentbv@f-ebruary 2008 DEIS. The FEIS was
further considered in November 2012 when the Saxretpproved Alternative A (“the Project”)
and issued her IRA ROD to take the Madera Sitetinitst. The record shows that DOI
thoroughly reviewed the Project’s environmental acis and fully met its NEPA mandate.

A. The BIA Considered A Reasonable Range Of Alternaties

NEPA requires agencies to include in an EIS “aitbgtastatement ... [on] alternatives to
the proposed action.” 42 U.S.C. § 4332(2)(C)(iWy¥hen an agency eliminates an alternative
from detailed study, it need only “briefly discubg reasons for their having been eliminated.”
40 C.F.R. 8 1502.14. Courts evaluate “bwtiich alternatives the agency must discuss, and the

extentto which it must discuss them,” under the “ruleedison.” City of Grapevine v. U.S.
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Dep'’t of Transp, 17 F.3d 1502, 1506 (D.C. Cir. 1994). They wphold an agency’s
“discussion of alternatives so long as the altéveatare reasonable and the agency discusses
them in reasonable detailCitizens Against Burlingtqr®38 F.2d at 196

The FEIS identified numerous sites as possiblerdtaes before narrowing the field
down to five alternatives, which it discussed gngicant detail. AR 29829-96, 40614-19,
41154-58. The five alternatives included the fd&le casino project at Madera, a smaller casino
at Madera, a non-gaming alternative at Maderasanoat North Fork, and a No Action
alternative. As this Court stated earlier, “ther®@tary appears to have considered a reasonable
range of alternatives and provided a rational antise explanation of why each potential
alternative was rejected from further consideratidbkt. 42 at 42see also Confederated Tribes
of Grand Ronde2014 WL 7012707 at *24 (upholding discussionltdraatives that considered
the preferred location for gaming and one alteveagite).

Stand Up challenges (SU Br. 38-42) only the reasliom$Secretary identified for
eliminating certain alternatives from further calesiation, arguing that the Secretary excluded
sites along SR-41, sites along the SR-99 corrigar Avenue 7, and the OIld Mill site in North
Fork based upon flawed findings in order to justifg Tribe’s most desired alternatit’e SU Br.

38. Stand Up’s argument ignores applicable la@ rédtord evidence, and this Court’s prior

order rejecting virtually identical arguments.

*2To the extent that Stand Up implies (SU Br. 39} thevas wrong for the Secretary to
consider alternatives that would benefit the TriBgnd Up has it backwards. The Project’s
objectives help to define what is a reasonableratese. Citizens Against Burlingtqrd38 F.2d
at 196. In setting the objectives, the agency roossider the “needs and goals of the parties
involved in the application.’ld. The Secretary properly considered the Tribe&dseand goals.
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1. The Secretary Reasonably Excluded The SR-41 And Aree 7 Sites
From Further Evaluation

Stand Up’s argument (SU Br. 38-39) that the Senyeteppropriately excluded the SR-
41 sites and the Avenue 7 sites based on condehthe sites “would potentially have a very
detrimental competitive effect on the gaming operet of the neighboring Tribes” is meritless.

As a threshold matter, Stand Up waived any objadtiat the Secretary wrongfully
excluded the SR-41 and Avenue 7 sites from furtwafuation. Parties challenging an agency’s
compliance with NEPA “must ‘structure their panpation so that it ... alerts the agency to the
[parties’] positions and contentions,’ in orderaltow the agency to give the issue meaningful
consideration.”U.S. Dep’t of Transp. v. Pub. Citizeésd1 U.S. 752, 764 (2004). During the
NEPA process, Stand Up failed to present argunetserning the need to evaluate the SR-41
or the Avenue 7 sites and never argued that theriti§ not consider potential competitive
impacts when evaluating alternatives. It has floeecforfeited any objection that the Secretary
wrongfully excluded these sites from further coesadion. See idat 764-65 (parties who did
not raise particular objections regarding altexresti“forfeited any objection” that the NEPA
document “failed adequately to discuss potentiaratives to the proposed action”).

In any event, although Stand Up suggests that ¢ectary focused exclusively on
competitive impact as the basis for rejecting thetes, the FEIS included multiple other
reasonable bases for eliminating the SR-41 and dée&/&nsites from further consideration. With
respect to the SR-41 sites, the FEIS identified¢éHewing additional concerns:

» Most of the corridor situated in Madera County $liwithin the environmentally
sensitive foothills,” raising concerns regardingelepment on steep terrain, loss of
habitat for native plants and animals, and watarcsty;

* Development would “conflict with the scenic natwfehe corridor, which is lined

with rolling pastures sprinkled with oaks and largek outcroppings in the vicinity
of the intersection of State Route 145 (SR-145)";
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* “North of SR-145, the road narrows and winds up thie Sierra foothills to the
towns of Coarsegold, Oakhurst, and the south ecdrahYosemite”;

* The “overburdened two-lane system” would presaititrconcerns; and
* Development along the southern portion of the dorrivould primarily benefit
Fresno County residents [with] minimal impact orpnoving the lives of Madera

County residents.”

AR29901. Similarly, the Avenue 7 sites were eliated “from further consideration for a
variety of reasons.” AR 29903. These reasonsidecthe following concerns:

» Access to the sites “was constrained by the traitks that run just east and parallel
SR-99;

* The development’s benefits “would inure primaritythe residents of Fresno
County”; and

* Such development would be inconsistent with exgstamd uses since most of “the
surrounding area was used for agriculture, inclgdirchards, a horse ranch,
vineyards, and various crops.”

AR 29903. Thus, the FEIS included an extensive discussidhebroader reasons beyond

competitive impact for eliminating these sites frdetailed study—far more than required by 40

C.F.R. § 1502.14(dy

* Even if sites were excluded solely based on corscergarding economic competition,
such an action would nonetheless be reason#liist, as this Court indicated: “[I]t was rational
for the Secretary to reject potential alternativeélsey would not, in the Secretary’s informed
judgment, allow for a large enough developmentravigle the North Fork with revenues that
would meet the purpose and need of the proposexhdctDkt. 42 at 42.SecongdStand Up’s
assertion (SU Br. 39) that the Madera Site “unqaeably would have at least an identical
competitive impact on nearby tribes as the rejesites,” finds no record support and is wrong.
The Madera Site is farther away from Clovis andskRoe—major markets for Picayune’s casino
located north along SR-41 in Coarsegold—than therdye 7 sites or certain southern sites along
SR-41 are. A casino on SR-41 south of Coursegolddavthus have the opportunity to directly
intercept traffic to Picayune’s casino.

- 66 -



Case 1:12-cv-02039-BAH Document 111-1 Filed 02/13/15 Page 80 of 94

2. The Secretary Reasonably Excluded The Old Mill Sit&rom Further
Evaluation

This Court has already rejected Stand Up’s arguitienitthe Secretary improperly
excluded the Old Mill site from detailed studgeeDkt. 42 at 41. Stand Up’s reiteration of that
argument (SU Br. 40-42) fails again because therdemcludes substantial evidence showing
the unsuitability of the Old Mill site, and the $etary reasonably relied upon that evidence.

The NEPA process included an extensive scopingegsothat included two public
comment periods during which no commenter mentiaghedld Mill site as a potential
alternative. AR 29825. That possibility was reised until after publication of the DEIS. Upon
learning of the Old Mill site as a possible sitssitant Secretary Carl Artman requested that the
BIA amend the DEIS “to include the Old Mill Site as additional alternative.” AR 9396. The
BIA evaluated the Old Mill site but concluded tltdttannot be considered as a reasonable
alternative to be analyzed in the [EIS].” AR 966Among other things, BIA evaluated concerns
relating to environmental contamination from lega@od mill operations, the site’s similarity
to other alternatives evaluated in detail in th8,End the site’s owner confirming that it “will
not sell this land to the North Fork Rancheria airid Indians for the development of a casino
project.” AR 9398, 9404-05, 9411-13. The FEIS®alscussed the various reasons for
eliminating the Old Mill site from further evaluati, including a more detailed discussion of the
concerns relating to residual environmental contaton. AR 29908-10. In particular, the
FEIS noted that the site was “contaminated withgbetm hydrocarbons in the soil and water,
pentachlorophenol (PCP) and dioxins, furans, asbeand lead-based paint,” and even with
remediation, “the potential for the presence ofnown contamination related to past uses on the
site remains.” AR 29908-09. As the Court indiceg¢arlier, the environmental problems were a

rational basis to eliminate the OIld Mill site. DKP at 41.
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In addition, the FEIS noted that the Old Mill sgeemote location would prevent the
Project from meeting job creation and revenue dhjes. AR 29909. As this Court stated: “[I]t
was rational for the Secretary to reject poteratigdrnatives if they would not, in the Secretary’s
informed judgment, allow for a large enough develept to provide the North Fork Tribe with
revenues that would meet the purpose and neea q@irtiposed action.” Dkt. 42 at 4&e also
Confederated Tribes of Grand Ron@@14 WL 7012707 at *24 (agency reasonably exclude
five alternative sites that were more remote “dretefore could not meet the economic
objectives and needs of the Tribal governmentfusgl even if the Old Mill site could have been
acquired for gaming, the site was reasonably regeftr other reasons.

In short, the Administrative Record confirms theu@s earlier indication that the
Secretary “considered a reasonable range of atteesaand provided a rational and concise
explanation” of why she eliminated the SR-41, terue 7, and the OIld Mill site from detailed
study. Dkt. 42 at 42 Although Stand Up might have preferred a diffémternative, it has not
met its burden to prove that the Secretary’s aatiotfated NEPA. See City of Roseville v.
Norton 219 F.Supp.2d 130, 170 (D.D.C. 2002) (rejectingllenge to agency’s failure to
consider alternative casino sites preferred bynpfés as such preferences are “simply not
grounds for finding that the agency failed to mesbbligations ... or that the agency’s decision

was arbitrary and capricious’gff'd, 348 F.3d 1020 (D.C. Cir. 2003).

* Stand Up also makes a passing reference to thé Rork Rancheria site being eliminated,
but does not develop this argument—presumably Isectne North Fork Rancheria site was
evaluated as a potential alternative and, as thet@oted earlier, was not selected for a number
of reasons, including “most notably the fact tlnet fparticularly varied and steep topography’
would inflate construction costs in that area, irgdo the conclusion that a casino development
in that area could not be successfully financddkt. 42 at 42see als;AR 40457-58, 40533.
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B. The FEIS Took A “Hard Look” At The Potential Impact On Crime

An agency complies with NEPA when it takes a “Haxk” at the environmental effects
of its proposed actionTheodore Roosevelt Conserv. P’st6pl F.3d at 75. The “hard look”
doctrine “ensure[s] that the agency has adequateigidered and disclosed the environmental
impact of its actions.”ld. at 93. This Court explained earlier how the F&ih8 the Secretary’s
two-part determination adequately considered tlogePt's potential impacts on crimsgeDKkt.

42 at 32-34, and Stand Up’s argument (SU Br. 42td4&)the FEIS fails to satisfy this
deferential standard as to the casino’s potentipbict on crime should again be rejected.

Stand Up’s challenge to the FEIS’s statements daggthe link between crime and
casinos are baseless. For example, Stand Up'Hiasg&U Br. 42-43) that the FEIS “advances
a skewed analysis” when it compares the crimeinattege unincorporated portions of Santa
Barbara County, where the Chumash Casino Reslmtased, to the crime rates in the county
overall misunderstands the FEIS’s analysis. ThiSaluated crime rates in several California
counties with tribal casinos in order to analyzeethler a tribal casino was likely to result in a
significant “increase in regional crime rates,” 8B197—an inquiry this Court found “perfectly
rational,” Dkt. 42 at 32. In conducting that argasyfor the Chumash Casino, the FEIS compared
the crime rate for the “local jurisdiction” or regi in which the casino is located (unincorporated
Santa Barbara County) to the crime rate for anratise comparable region (the rest of the
county), and the FEIS found that the crime rateshe casino’s region was “slightly below”
average. AR 30197. Stand Up fails to show why #malysis was unreasonable. Moreover, the
FEIS noted that the results of its multi-countydstsupported what previous studies have
shown: A link between casinos and increased crates in the locality of casinos has not been
conclusively established. AR 30197. Moreovern8tdp’s assertion (SU Br. 43) that the FEIS

lacked support for stating that the amount of crassociated with opening a casino is not much
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different from the amount of crime associated Wik opening of any other tourist attraction is
refuted by the FEIS’s literature review, includitng National Opinion Research Center’s
comprehensive study. AR 30197.

Further, the FEIS fully addresses impacts fromnaneased demand on law enforcement
resources once the Project is built. Based omalysis of existing literature about the social
impacts of casino gambling, interviews of local lamforcement personnel, studies of five tribal
casinos in four California counties, and crimeistais for each county and each location within
each county where the casino under study was ldctite FEIS summarizes the casino’s
possible impact on crime, AR 30195-97, and estimtte cost of increased demand for local
law enforcement services, AR 30201-03. The FE8sthat to fully mitigate that cost, the
Tribe will annually provide the City of Madera fund to cover the costs of six new law
enforcement positions, provide Madera County fugdocover five new deputy sheriffs and a
half-time sergeant, and make a $1,038,310 genendfibution to cover the County’s remaining
fiscal impacts. AR 29772-73, 29849, 29851, 2988201-03, 30211-12, 30338, 30509.

In short, the FEIS took the “hard look” requiredWiPA, carefully addressing the
potential impacts from crime associated with a @agino and discussing measures to mitigate
these impacts. NEPA requires no more for informecisionmaking.

C. The FEIS Took A “Hard Look” At Problem Gambling and Adequately
Discussed Associated Mitigation Measures

The FEIS took the requisite hard look at problemnigiing by estimating the increase in
the number of problem gamblers, AR 30197-98, anddsgcribing specific measures designed to
mitigate the Project’s impact on problem gambliAg, 29753-54, 30508-10, 30198. The hard
look under NEPA “compel[s] only ‘a reasonably coetpldiscussion of possible mitigation

measures.’”Citizens Against Burlingtor838 F.2d at 206. Mitigation measures are “reasgnab
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complete” if they provide “sufficient detail to amg that environmental consequences have been
fairly evaluated.”Nat'| Parks Conserv. Ass’'n v. Jeweéb5 F. Supp. 2d 67, 77 (D.D.C. 2013)
(quotingMethow Valley490 U.S. at 352). They are inadequate if ang brthey are “overly

vague or underdevelopedylethow Valley490 U.S. at 358, so that an agency is “unable to
determine the environmental consequences of tHegbrand thus unable to take the requisite
‘hard look’ at the project’s effect on the enviroamt,” Defenders of Wildlife v. Salaz&98 F.

Supp. 2d 141, 149 (D.D.C. 2010). NEPA thus do¢sewuire that “a complete mitigation plan

be actually formulated and adopted” or that advefteets be fully remediatedMethow Valley

490 U.S. at 35%ee, e.g.Confederated Tribes of Grand Ron@@14 WL 7012707 at *26 (“EIS

is not required to discuss the outcome of mitigaticeasures.”).

The FEIS’s discussion of mitigation measures fabprm gambling fully complied with
NEPA. It cited to a California Office of Problema@bling study which identified that “problem
gambling may be attenuated, or possibly reversedugh the expansion of gambling services.”
AR 30198. As discussed abogege supraSection 11.A.3, the FEIS explained that the Tniné
fully fund the anticipated cost of treatment seegiand will implement additional precautionary
measures on the casino’s premises that will rethee@amount and effects of problem gambling
otherwise expected to occur. In short, the FEIgaias sufficient detail regarding problem
gambling and specific mitigation measures to enthatthe environmental consequences of the
Project were fairly evaluat€d. Since Stand Up requests a quantification andaggpion of

mitigation measures that NEPA does not requirgrigsment should be reject&d.

*> Moreover, Stand Up’s argument (SU Br. 43-45) thatFEIS’s consideration of these
mitigation measures was insufficient rests entiglya misreading and misapplication of Ninth
Circuit cases, which it asserts stand for the psajom that mitigation measures must be
demonstrably effective. This is not the law in Miath Circuit. See, e.gN. Alaska Envt'l Ctr.
v. Kempthorng457 F.3d 969, 979 (9th Cir. 2006) (“NEPA does megjuire an agency to
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VI. Defendants Fully Complied With The Clean Air Act

Stand Up’s claim (SU Br. 46-53) that the conforndgtermination violated the Clean
Air Act and EPA’s implementing regulations for corrhity determinations, 42 U.S.C.
§ 7506(c)(4)(A); 40 C.F.R. 88 93.150-93.165, rebasarguments that this Court has already
rejected, misapplies applicable law, and ignoresneevidence.

A. The Conformity Determination Complied With Required Notice Procedures

Stand Up’s challenge (SU Br. 46-47, 51-53) to tih&’'8issuance of reporting notices

ignores the Court’s specific order enabling theyyaocess it challengesseeDkt. 77 at 7-8.

formulate and adopt a complete mitigation planlf).addition, Stand Up’s reliance upon
Neighbors of Cuddy Mountain v. U.S. Forest Senvi&d F.3d 1372 (9th Cir. 1998), is
misplaced because the mitigation measures in #s® were “broad generalizations and vague
references” that the agency’s own experts claimeeWso general that it would be impossible
to determine where, how, and when they would be asel how effective they would beld. at
1381. The measures described in the FEIS to rtitpee impact on problem gambling are
specific and are based upon studies regardingffibetigeness of such measures.

4 Stand Up’s suggestion (SU Br. 21 n.20), raiseg onh footnote to its IGRA argument,
that there were NEPA violations because classriligg was not analyzed in the FEIS is
meritless. First, its suggestion assumes both that the Compacvadid and that the mitigation
measures were improperly considered; as discussma: aboth assumptions are invalid, and the
possibility of a class Il gaming facility was aretmains speculative. NEPA “does not require
detailed discussion of the environmental effecteeaiote and speculative alternativedlat’l
Wildlife Fed’'n v. FERC912 F.2d 1471, 1485 (D.C. Cir. 199BecondStand Up’s argument is
waived because during the NEPA process Stand Ugalfeo argue that class Il gaming should
have been considered as an alternatiee Dep’t of Transp541 U.S. at 764Third, the
suggestion misunderstands the FEIS’s analysisrofrgaalternatives, which focuses on the
impacts from possible gaming alternatives of défersizes and locations, not impacts based on
the IGRA gaming classification of that facility.ta®d Up has failed to demonstrate how a
hypothetical Class Il facility would provide a “sausly different picture of the environmental
landscape” than the gaming alternatives alreadyudied in the FEISSee Nat'| Comm. for the
New River 373 F.3d at 1330 (rejecting arguments that alsapgntal EIS was required even
when there was new and environmentally significaftrmation because that information did
not “significantly transform the nature of the emmvimental issues raised in the DEIS and
comments”)see also Blue Ridge Envt’l Def. League v. Nuclesg.REomm’'n716 F.3d 183,

198 (D.C. Cir. 2013) (rejecting supplementationuangnts when party failed to explain “what
specific ‘new and significant’ environmental infoation [the agency] failed to consider, or what
deficiency in the existing EIS it failed to rectijy
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This Court noted that the BIA had complied with EfeA regulations’ public notice-and-
comment provisions, 40 C.F.R. § 93.156(b) andlgplacing notices of the Draft Conformity
Determination (“DCD”) and Final Conformity Deternaition (“FCD”) in the Madera Tribune,
seeDkt. 77 at 4see alsS”AARNEW 1109, 1113, but that the BIA was unable étedmine that it
had fully complied with the separate reporting o®frovisions, 40 C.F.R. § 93.155(a) and (b),
by providing the DCD and FCD to all of the requifederal, state, local, and Indian government
entities,seeDkt. 77 at 2-3. This Court noted that “publicicetand comment is not at issue”
and “[tlhe procedural defect, if present at alllygpertains to a small number of government
entities, not including those most likely to haubstantive comments, namely, the local air
quality district and the regional EPA office, whialteady received notice.ld. at 5.
Consequently, this Court declined to require th& &l perform the entire conformity
determination againg. at 7, and granted the federal defendants’ motom fpartial remand “to
remedy a minor procedural defeat]” at 1, and ordered federal defendants “to undettake
notice process required by 40 C.F.R. § 93.1kb,at 8.

The BIA complied with that order. On January 2812, it sent reporting notices to the
required entities under 40 C.F.R. § 93.155(a). ARN1178-1221. The BIA received comment
letters on the DCD from Stand Up, Picayune, andrddde Mountain Rancheria, ARNEW 1427,
1422, 1573, considered their comments, and reviegesubnses to them prepared by its EIS
consultant in consultation with the BIA Pacific Rawpl Office, ARNEW 17707 After this
review, the BIA Pacific Regional Office’s directdetermined that a revision to the 2011 FCD

was “not warranted” and issued her decision notaoalify the 2011 FCD. ARNEW 1770. The

*" Stand Up is not one of the government entitiesifpd in 40 C.F.R. § 93.155(a), but the
BIA still reviewed its comments. And although Stdop was not even entitled to notice, it is
the only entity that challenges this process.
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BIA reissued the 2011 FCD to the required pargescgied in 40 C.F.R. § 93.155(b) “to insure
proper notice and consistent with a court ord&RNEW 1770;see als;ARNEW 1768-69.

In short, the BIA’s process was consistent withERA’'s regulations and this Court’s
orders. Contrary to Stand Up’s argument (SU BJ, #& BIA published public notice of and
provided an opportunity to comment on the DCD ia20nder 40 C.F.R. 8§ 93.156(b) prior to
taking any formal action. ARNEW 1099-101. The omlnor procedural defect, if any, had
been the alleged failure to provide specific notecall required government entities under 40
C.F.R. § 93.155, which this Court’s order maderclba BIA could remedy by providing the
specific notices in 2014 without performing theien011 conformity determination again.

Moreover, even if Stand Up had proven a noticeatioh, its contention (SU Br. 51-52)
that the violation would require vacatur of thestrdecision, “of which the conformity
determination is only a small piece,” Dkt. 77 atéhashes the same arguments that this Court
already rejectedSee idat 6-8. Stand Up again relies (SU Br. 42) on ¢asefinding vacatur of
rules appropriate when agencies wholly violatediputotice-and-comment procedureSee,
e.g, Weyerhaeuser Co. v. Cost#90 F.2d 1011, 1029-31 (D.C. Cir. 1978) (vacatengsion of
regulation between publication of interim regulatend final regulation where agency denied
the public “the opportunity to comment on a sigrafit part of the Agency’s decisionmaking
process” and where the agency’s final publishedaggtion includes “computations now
admitted to be erroneous” and “deletes mention addjustment that Agency attorneys now

deem crucial”f’® Those cases are inapplicable to conformity detetions?® and in any event,

*® The other cases Stand Up cites (SU Br. 51-52)dalipport its vacatur argumergee,
e.g, Advocates for Highway Safety v. Fed. Motor CarBafety Admin429 F.3d 1136, 1151-
52 (D.C. Cir. 2005) (finding vacatur inappropriatbere the petitioners “advance[d] no
argument” that the rule would “have a detrimentda on safety”)Nat'| Min. Ass’'n v. U.S.
Army Corps of Eng’rs145 F.3d 1399, 1409 (D.C. Cir. 1998) (discusshegscope of an
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this Court has noted that the “alleged violationas ... a ‘notice and comment’ violation, but,
rather, a notice defect that did not affect” pulplaticipation and that “if present at all, only
pertains to a small number of government entitiest’including those most likely to have
substantive comments. Dkt. 77 at 4-5. As thisrCstated, Stand Up’s argument that vacatur is
categorically required for such minor proceduralations “is ‘simply not the law.”Id. at 6
(quotingSugar Cane Growers Co-Op of Fla. v. Venenzg9 F.3d 89, 98 (D.C. Cir. 2002).
Finally, even if there had been a violation, theaed process demonstrates that any
error was necessarily harmlédsStand Up cannot show a substantial likelihood tina BIA’s
decision would have beeagnificantly differentf any notice error had not been masiee
Coalition for Responsible Regulation, Inc. v. EB&4 F.3d 102, 124 (D.C. Cir. 2012), because

after the BIA issued new notices, received new cemis) and considered those comments, it

injunction when an agency promulgates unlawful tagons);Sierra Club v. Johnsq36 F.3d
1269, 1280 (11th Cir. 2006) (finding that EPA adteabpropriately when it failed to exercise its
nondiscretionary duty to object to an air permAichustegui v. Dep’t of Agricultur@57 F.3d
1124, 1129 (9th Cir. 2001) (finding that an agefasled to provide the statutory required notice
and opportunity to cure before it revoked a partyazing permit).

* See, e.gHall v. Bellard 157 F. App’x 992, 994 (9th Cir. 2005) (“Plaintéfso claims the
conformity determinations are invalid because tlepdtment did not comply with the APA’s
notice and comment requirements. Only ‘rule makingwever, is subject to notice and
comment. The conformity determinations are natsubut case-by-case assessments of whether
a plan or program meets specific criteria.... APRnmaking requirements do not apply.”).

0 Contrary to Stand Up’s argument (SU Br. 51-52)nfiass error analysis applies to notice-
and-comment violations under the AR&eAm. Coke & Coal Chem. Inst. v. EP#52 F.3d 930,
939 (D.C. Cir. 2006), and is also consistent whiga €CAA, which has its own harmless error rule
for EPA rulemakingsee42 U.S.C. 8§ 7607(d)(8). The D.C. Circuit has adowly applied the
harmless error analysis in rejecting challengdsoth conformity determinations and notice
errors under the CAASee, e.g.Cnty. of Rockland v. FAB35 F. App’x 52, 57 (D.C. Cir. 2009)
(“Assuming the agency erred when it failed to ineey emissions, the petitioners still have
failed to identify any way in which the error wasmight have been harmful.”Husqvarna AB v.
EPA 254 F.3d 195, 203 (D.C. Cir. 2001) (notice ersdnarmless under the CAA where a
challenger cannot establisisabstantial likelihoodhat the rule would have changed it if had an
expanded opportunity to comment).
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issuedthe sameonformity determination it had issued prior te tiew notices. There is no
likelihood that any additional notice in 2011 wollave resulted in any change to the FCD.

B. The Conformity Determination Is Based Upon The Appopriate Emission
Estimation Methods

Stand Up’s argument (SU Br. 47-48) that the conftyrigietermination is based on an
outdated emissions model has also been rejectduds@ourt, which already stated that “the
new models are not required for the already institiwconformity determination at issue here.”
Dkt. 77 at 7-8. Stand Up argues that the 2011aramty determination should have used the
EMFAC2011 model, but EPA did not approve that madeiture use until March 6, 2013. 78
Fed. Reg. 14,533 (Mar. 6, 2013). The conformitiedwrination here was issued on June 18,
2011—almost two years earlier—and properly usedatest emissions model in effect at that
time. ARNEW 1109, 1113" In its earlier order, this Court declined to rizquhe BIA to
perform “the entire Clean Air Act conformity detamation again—from start to finish,” Dkt. 77
at 7, and remanded the conformity determinatwthout vacaturto allow BIA to provide notice
under 40 C.F.R. § 93.15Hl. at 8. This Court therefore properly concluded tha
EMFAC2011 model did not apply to the conformityefetination at issue here. Dkt. 77, at 7-8.

Contrary to Stand Up’s argument (SU Br. 4Bigrra Club v. EPA762 F.3d 971 (9th Cir.
2014), is not inconsistent with that conclusi@ierra Clubinvolved a permit that the Ninth
Circuit decided had been wrongly issued in the pitace using older air quality standards that
no longer applied, and the Ninth Circuit requirkd agency to reconsider the permit under the

current standarddd. at 981-82. In contrast, the 2011 FCD was issaes@d upon “the latest

°t As the BIA explained in response to comments f&tand Up, Picayune, and the Table
Mountain Rancheria, “project-related emissions vestamated using the latest and most
accurate emission estimation techniques availatileeaime of the 2011 DCD and 2011 FCD.”
ARNEW 1946.
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and most accurate emission estimateEchniques available” at the time of its issuarsd@
C.F.R. 8 93.159(b) required. This Court did natata that already issued FC&&eDkt. 7-8, so
it is still based upon the emissions model that waffect in 2011 when it was issued. Thus,
the concerns identified iBierra Clubdo not apply. BIA’s decision not to use the EMRAQ1
model or to redo the entire conformity determinafwocess was not arbitrary and capricious.

C. Defendants Based Their Emissions Estimates On A Jifs&able Trip Length

Stand Up’s argument (SU Br. 49-50) that the Adntiatsve Record provides no basis for
using 12.6 miles as the average trip length ignewedence in the DEIS, FEIS, and BIA
environmental consultant’s responses to commentlenonformity determinationSee
AR 4655 (DEIS explanation of trip length valued);138 (FEIS explanation), ARNEW 1949-51
(FCD explanation)see alstAR 31377-33606 (EIS traffic impact study). As Bi&\’s
consultant explained in its response to commenth®meissued DCD:

The air quality analysis provided in the DEIS, FEA8d 2011 DCD was based on

project specific traffic data developed through tise of Fresno County Council

of Governments (FCCOG) and Madera County Transpont&ommission

(MCTC) model data. Proposed Project average ¢éngth was estimated using

the latest and most accurate data available iMB&C traffic model at the time

of the transportation and air quality analysishie DEIS (2005). A description of

the Proposed Project was provided to FCCOG and MBYTPG Consulting,

Inc. (the traffic engineers who developed the Ei&ffic impact study]). Model

outputs files provided by the FCCOG and MCTC ....indshe FCCOG and

MCTC model data, an average trip length of 12.@&awras determined, and this

data was used in Proposed Project emissions es8nmathe EIS and 2011 DCD.
ARNEW 1949-50. The response explains that no ageribal government, or individual
commented on the average trip length during thet ZDAD comment period and provides
further context on why the 12.6-mile estimate ssanable. ARNEW 1949-51.

Stand Up’s (SU Br. 49-50) contention that the 1Ri& average is at odds with the

description of the Project as a “destination réserinsupported. The 12.6-mile average for

project-related trips includes not only trips fbetresort’s overnight guests but also its numerous
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employees, who are likely to live near the resamt] other local residents who would use the
resort to dine or shopSeeARNEW 1948-49. While the Project may have beestdbed as a
destination resort and the trip length analysi®etiogly anticipates hundreds of daily trips from
locations outside Madera and Fresno Counties, tiehrgreater number of shorter trips from
within those counties pulls down the average length?2.6 miles. ARNEW 1949.

The BIA thus relied on a reasonable and supporiedength of 12.6 miles. Stand Up
has not shown any errors in the data or the cdlongfrom which the length was derived, and
its argument (SU Br. 51) that an incorrect tripgimled to an incorrect calculation of the
emissions offsets needed to mitigate the emisgjensrated accordingly is baseless.

D. Stand Up’s Cursory Challenges To The Conformity Degrmination’s
Compliance With EPA Regulations Are Meritless

Stand Up devotes (SU Br. 50-51) one sentence edtinde other cursory challenges to
the conformity determination’s compliance with ERulations. This type of bare-bones
contention requires no responsgee, e.gMason 811 F. Supp. 2d at 190 (“[C]ourts need not
resolve arguments raised in a cursory manner atidomiy the most bare-bones arguments in
support.”). In any event, Stand Up’s argumentsnaeetless.

First, the Tribe’s resolution precisely identifies aoaand timelines to ensure that the
conformity requirements are met. The 2011 FCD dheelribe the choice, prior to operating
the Project, either (1) to purchase Emission Redncredits (“ERCSs”) in the amount of 42 tons
of NOx and 21 tons of ROG or (2) to enter into dwitary Emissions Reduction Agreement
(“VERA”) with the San Joaquin Valley Area Polluti@ontrol District (“SJVAPCD”) to fund
emission reduction projects to achieve the sameauabud emission reduction. AR 39238. In
June 2011, the Tribe adopted Tribal Resolution &12which it reported those two mitigation

options and agreed to implement “the Emissions Rislu Mitigation Measures in the Final
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General Conformity Determination prior to the opiera of the project.” ARNEW 1111. That
resolution identifies with sufficient concretendisat the Tribe will implement the mitigation
required by the FCD before the Project is operation

Secondthe Secretary’s approval of the fee-to-trustd¢fanwas conditioned upon the
Tribe’s meeting the mitigation measures. The IRBORdescribes the “mitigation measures and
related enforcement and monitoring programs [thatle been adopted as a part of this decision
Where applicablenitigation measures will be monitored and enforpadsuant to Federal law,
tribal ordinances, and agreements between the &nldeappropriated governmental authorities,
as well as this decision.” AR 41169 (emphasis diidén particular, the IRA ROD states that
the “[final] conformity determination recommendstigition to achieve conformity with the
State Implementation Plan” and incorporates anid®s the FCD as an attachment and a
Mitigation Monitoring and Enforcement Plan (“MMEP&p “Chapter 2.” AR 41161. The FCD
itself requires the Tribe to implement one of the,tor a combination of the two, air quality
mitigation measures described above “prior to gheration of the project,” AR 39238, while the
MMEP more specifically requires the Tribe to purehaffsets in the form of ERCs (rather than
through a VERA with the SJVAPCD) during the plargqhor construction phasee., prior to the
operation of the Project, AR 39082. Thus, the \R&#s clearly conditioned on the Tribe’s
meeting mitigation measures necessary to achievieguity.

Third, because the conformity determination requiresTtiitge to offset emissions in the
same calendar year as the emissions increasesteRroject’s operation, the Tribe is not
required to offset emissions by a factor of 1.8.@ The applicable EPA regulation provides
that generally emissions reductions must occuritduthe same calendar year as the emissions

increases from the action except, as provided iagraph (b).” 40 C.F.R. § 93.163(a).
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Paragraph (b) provides an exception allowing agrdittive schedule but, in turn, requires that
the “reductions are greater than the emission asgg’ by a particular ratial. 8 93.163(b),
which is 1.5 to 1.0 for the area around the Ma@t@a. By its terms, paragraph (b) applies only
if the emissions reduction is not in the same adelyear, which EPA’s preamble makes clear.
See75 Fed. Reg. 17,254, 17,268 (Apr. 5, 2010) (“Tsuea thathese non-contemporaneous
emissiongeductions provide greater benefits in the lommid&EPA [requires] that offset or
mitigation ratios for alternative schedules be tgetihan one for one.”) (emphasis added).

As discussed above, the IRA ROD’'s MMEP, the FC, taie IRA ROD itself require the
Tribe to purchase the emissions offsets to acliewéormity during the planning or construction
phases of the Project, prior to its operati@eeAR 39082, 39238, 41161. The Tribe has also
resolved to meet these conformity mitigation regjuents prior to the operation of the Project.
ARNEW 1111. Because the Tribe’'s ERCs or other gioms offsets will be in place at the
beginning of the Project’s operational phase, thieeTwill be offsetting the emissions from the
Project’s operations in the same calendar yeatisoae operational emissions occur and the 1.5 to
1.0 ratio is inapplicableSeeARNEW 1952 (“[B]ecause ERCs offset emissions [ftduiting the
year of purchase, the commitment to purchase ER@ssscompliance with 40 C.F.R. § 163(a).
Given this approach to purchasing ERCs, the 115Qa@atio of offsets ... is not applicable.”). In
sum, because the Tribe will comply with the recaiingtigation by purchasing ERCs and/or by
entering into a VERA to provide for contemporaneofisets before the Project is operational, the
FCD and IRA ROD comply with the applicable confaymegulations.

CONCLUSION

North Fork’s motion for summary judgment shouldgoanted, and Stand Up’s and

Picayune’s motions for summary judgment should dxdet.
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