
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
 

STATE OF NEW MEXICO, ex rel. STATE 
ENGINEER, 
 
 Plaintiff, 
 
v. 
 
R. LEE AAMODT, et al., 
 
 Defendants. 
 
and 
 
UNITED STATES OF AMERICA 
PUEBLO DE NAMBE, 
PUEBLO DE POJOAQUE 
PUEBLO DE SAN ILDEFONSO, 
and PUEBLO DE TESUQUE, 
 
 Plaintiffs-in-Intervention 
       

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
 
CASE NO.  6:66-cv-6639 WJ/WPL 
 
 

 
PLAINTIFFS-IN-INTERVENTION THE UNITED STATES, PUEBLO  

DE NAMBÉ, PUEBLO DE POJOAQUE, PUEBLO DE SAN ILDEFONSO,  
AND PUEBLO DE TESUQUE’S RESPONSE IN OPPOSITION TO MOTION TO 

ALTER OR AMEND JUDGMENT PURSUANT TO RULE 59(E) [DOC. 10567]  
 

The United States and the Pueblos of Nambé, Pojoaque, San Ildefonso and Tesuque 

(collectively, the “Pueblos”) oppose the Motion to Alter or Amend Judgment Pursuant to Rule 

59(e) filed by the Dunn Group [Doc. 10567] (“Motion”). The Motion seeks reversal of the 

Court’s Memorandum Opinion and Order Approving Settlement Agreement [Doc. 10543] 

(“Order”) based on a flawed reading of New Mexico law which the Court already appropriately 

rejected, and should be denied. 
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I. The Motion does not set forth grounds to alter or amend the Order under 
Rule 59(e). 
 

The purpose of a motion to alter or amend a judgment under Rule 59(e) “is to correct 

manifest errors of law or to present newly discovered evidence.” Webber v. Mefford, 43 F.3d 

1340, 1345 (10th Cir. 1994) (internal quotation marks and citations omitted). “Grounds for 

granting a Rule 59(e) motion include (1) an intervening change in the controlling law, (2) new 

evidence previously unavailable, and (3) the need to correct clear error or prevent manifest 

injustice.” Monge v. RG Petro-Mach. (Grp.) Co., 701 F.3d 598, 611 (10th Cir. 2012) (internal 

quotation marks and citations omitted). A Rule 59(e) motion is an “inappropriate vehicle[] to 

reargue an issue previously addressed by the court when the motion merely advances new 

arguments . . . .” Servants of Paraclete v. Does, 204 F.3d 1005, 1012 (10th Cir. 2000). “It is not 

appropriate to revisit issues already addressed or advance arguments that could have been raised 

in prior briefing.” Id.  

The Motion does not identify under which ground it has moved, but as it does not cite to 

new evidence or law, it is presumed that the Motion seeks a ruling to “correct clear error.” The 

Motion’s sole argument is that New Mexico law requires the New Mexico Legislature to approve 

an Indian water rights settlement in order for such settlement to be valid. Motion at 2 (citing 

N.M. Stat. Ann. 1978 § 72-1-12). The Dunn Parties made this same argument in their Response 

in Opposition to Motion to Approve Settlement Agreement and Entry of Proposed Partial Final 

Judgment and Decree at 8-9, 23-24 [Doc. 9972]. After consideration of briefing on the subject by 

the United States’ and Pueblos’ Memorandum Reply Brief in Support of Approval of the 

Settlement Agreement at 20-21 [Doc. 10011], the State of New Mexico, Santa Fe County and 

City of Santa Fe’s Joint Memorandum in Support of Settlement at 39-41 [Doc. 9913], and Joint 

Reply to Response to Memorandum in Support of Settlement Agreement at 6-7 [Doc. 10012], 
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the Court properly rejected the argument that approval of the New Mexico Legislature was 

required for the Settlement Agreement to be valid. Opinion at 6-7 (citing Mem. Op. and Order at 

7-8, New Mexico v. Abeyta, No. 69-cv-7896 (D.N.M.) [Doc. 5958] (July 30, 2015)). The Motion 

seeks merely to “revisit issues already addressed or advance arguments that could have been 

raised in prior briefing.” Servants of Paraclete, 204 F.3d at 1012. It should be denied for failure 

to raise an argument warranting the alteration of a judgment under Rule 59(e). 

II. The only statute not previously cited to the Court does not alter the Court’s 
ruling on the question of whether New Mexico’s authorization of the 
Settlement Agreement was valid. 
 

The Motion admits that it relies primarily on the authorities already presented to—and 

rejected by—the Court. Motion at 2, 3. The only statute the Motion relies upon that was not 

included in the Dunn Parties’ Objections [Doc. 9972] is N.M. Stat. Ann. § 72-1-12, a statute in 

existence at the time the Dunn Parties briefed their Objections and at the time the Court entered 

its Order. As explained above, no reason exists to re-argue what the Dunn Parties have argued, or 

could have argued, before. Nonetheless, the Pueblos address only the additional authority raised 

in the Motion. Even this additional statute does not support the Dunn Parties’ argument. 

On the one hand, section 72-1-12 concerns the creation and administration of the Indian 

Water Rights Settlement Fund. As described in the State of New Mexico, Santa Fe County and 

City of Santa Fe’s Joint Memorandum in Support of Settlement at 41 [Doc. 9913], the New 

Mexico Legislature has made multiple appropriations to the Indian Water Rights Settlement 

Fund to implement the Settlement Agreement. On the other hand, approval of Indian water rights 

settlements is discussed in a separate statute: N.M. Stat. Ann. § 72-1-11. See Impact Energy Res., 

LLC v. Salazar, 693 F.3d 1239, 1254 n.1 (10th Cir. 2012) (“Statutes that are in pari materia—

dealing with the same subject matter—should be construed consistently with each other.”); State 
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ex rel. Quintana v. Schnedar, 855 P.2d 562, 564-65 (N.M. 1993) (“[T]wo statutes covering the 

same subject matter should be harmonized and construed together when possible . . . .”). 

Subsection A of Section 72-1-11 provides: 

Upon congressional authorization of funding of the federal government’s portion 
of the costs of an Indian water rights settlement, the state engineer shall notify the 
legislature of the amount of the state’s portion of the costs necessary to implement 
the settlement. Upon joint resolution of the legislature, the interstate stream 
commission may expend money in the Indian water rights settlement fund to 
implement the terms of the approved settlement. 
 

Section 72-1-11(A) establishes that the Legislature’s role in an Indian water rights settlement in 

New Mexico is to authorize expenditure of funds in the Indian Water Rights Settlement Fund, to 

the extent state funding is necessary, not to negotiate or approve the settlement agreement itself. 

Reading Sections 72-1-11 and 72-1-12 together, as they both address the Indian Water Rights 

Settlement Fund, the Legislature need not approve a settlement agreement, but must act to fund a 

settlement requiring state funding.  

The Legislature has acted consistently with this authorized, limited, and important role. 

During the 2015 First Special Session of the New Mexico Legislature, the Capital Outlay 

Package, S.B. 1, § 19, apportioned $8,200,000 to the Indian Water Rights Settlement Fund, 

stating  

[n]otwithstanding the requirement for a joint resolution of the legislature in 
Subsection A of Section 72-1-11 NMSA 1978, if corresponding commitments 
have been made for the federal portion of the settlements in the Navajo Nation, 
Taos and Aamodt cases, the money may be expended by the interstate stream 
commission in fiscal year 2015 and subsequent fiscal years to implement the 
state’s portion of the settlements, and any unexpended or unencumbered balance 
remaining at the end of a fiscal year shall not revert. 
 

The Motion’s argument that Section 72-1-12 provides the Legislature with some sort of 

exclusive “jurisdictional power to approve Indian water rights settlements,” Motion at 2, is 
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contrary to the plain language of the statute and the Legislature’s consistent exercise of its 

limited authority with respect to Indian water rights settlements.1 

As the Court has ruled, the attorney general has authority to settle any suit in which the 

State is a party. Order at 6 (citing N.M. Stat. Ann. § 36-1-22). It is the inherent right of a party to 

litigation to enter into a settlement agreement. San Juan Cnty., Utah v. United States, 503 F.3d 

1163, 1173 (10th Cir. 2007). Furthermore, under New Mexico law, “only the courts are given the 

power and authority to adjudicate water rights.” New Mexico ex rel. Reynolds v. Lewis, 508 P.2d 

577, 581 (N.M. 1973); see N.M. Stat. Ann. § 72-4-17 (providing courts with exclusive 

jurisdiction over stream adjudications). Here, the settlement at issue is a settlement of the Indian 

water rights claims in the context of a decades-long litigation initiated by the attorney general of 

New Mexico. Thus, converse to the argument presented in the Motion, plain New Mexico law as 

well as basic principles associated with the separation of power between the legislative and 

executive branches of government would be violated if the New Mexico Legislature attempted to 

assert controlling authority over this litigation or its settlement.  

The Motion also rehashes the argument that New Mexico ex rel. Clark v. Johnson, 904 

P.2d 11 (N.M. 1995), is somehow relevant to the Court’s consideration of the Settlement 

Agreement. Motion 3. Johnson involved gaming compacts entered into between the governor on 

behalf of the State and a number of Pueblos, and the New Mexico Supreme Court concluded that 

the governor violated separation of powers principles by unilaterally changing the law. 904 P.2d 

at 26. The Settlement Agreement, however, does not change New Mexico law, as the Attorney 

                                                 
1 The New Mexico Legislature also has passed memorials expressing support of the settlement of 
the Pueblos’ water rights. See, e.g., A Memorial Requesting the Governor of New Mexico and 
the United States Congress to Provide Adequate Funding for Proposed Native American Water 
Rights Settlements, House Mem. 3 (2006); A Memorial Requesting Continued Funding for 
Native American Water Rights Settlements, House Mem. 66 (2009); A Memorial Requesting 
Continued Funding for Native American Water Rights Settlements, Senate Mem. 64 (2009). 
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General has long been authorized to adjudicate, and settle, Indian water rights claims. See N.M. 

Stat. Ann. § 72-4-17. The State of New Mexico entered into the Settlement Agreement consistent 

with New Mexico law. 

III. Conclusion. 

For the reasons set forth herein, the Motion should be denied. 

Respectfully submitted this 5th of May, 2016. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that, on May 5, 2016, the PLAINTIFFS-IN-INTERVENTION THE 
UNITED STATES, PUEBLO DE NAMBÉ, PUEBLO DE POJOAQUE, PUEBLO DE SAN 
ILDEFONSO, AND PUEBLO DE TESUQUE’S RESPONSE IN OPPOSITION TO 
MOTION TO ALTER OR AMEND JUDGMENT PURSUANT TO RULE 59(E) [DOC. 
10567] was filed electronically through the CM/ECF system, which caused CM/ECF Participants 
to be served by electronic means, as more fully reflected on the Notice of Electronic Filing. 

 
I further certify that, on May 5, 2016, copies of the foregoing were mailed by first-class 

United States mail to the following non-CM/ECF Participants: 
 

Elmer Lee Waite 
55 Banana Lane 

Santa Fe, NM 87506 

Mary G.B. Waite 
55 Banana Lane 
Santa Fe, NM 87506 

Ramona Gonzales 
17 Camino del Ojito 
Santa Fe, NM 87506 

Serota LLC 
2218 Old Arroyo Chamiso 
Santa Fe, NM 87505 

Paul F. Romero 
Rt. 4 Box 20 
Santa Fe, NM 87506 

Aniver R. Roybal 
27 Mi Ranchito 
Santa Fe, NM 87506 

Larry D. Roybal Sr. 
4609 Aquamarine 
Rio Rancho, NM 87124 

Robert C. Dick 
P.O. Box 236 
Tesuque, NM 87574 

Felice Garduno 
4 CR 119N 
Santa Fe, NM 87506 

Phillip I. Lujan 
13A Feather Catcher 
Santa Fe, NM 87506 

Audelia Roybal 
366 CR 84 
Santa Fe, NM 87506 

Roy Heilbron Sr. 
1524A Bishops Lodge Road 
Santa Fe, NM 87506 

Jose A. Valdez 
282 A State Road 503 
Santa Fe, NM 87506 

Dan Valencia 
84C County Road 84B 
Santa Fe, NM 87506 

Joseph R. Vigil 
02 Ricardos Ct. 
Santa Fe, NM 87506 

DeZevallos 2012 Family Trust 
9219 Katy Frwy. #120 
Houston, TX 77024 

Filia Valdez Duran 
280 State Road 503 
Santa Fe, NM 87506 

Mariano Garcia 
11 Callejon Valdez 
Santa Fe, NM 87506 

Ignacio Carreno 
105-A County Road 84C 
Santa Fe, NM 87506 

Christina D. Lopez 
County Road 84C 1 Ricardos Ct. 
Santa Fe, NM 87506 

Stella M. Garduno 
2 CR 119 N 
Santa Fe, NM 87506 

Juanita Misere 
64 Summer Road 
Santa Fe, NM 87506 

Cecilia G. Popp 
28 Harriet’s Road 
Santa Fe, NM 87506 

Jose Isaudro Salazar 
01 State Road 503 
Santa Fe, NM 87506 

Barak Wolff 
28 Harriet’s Road 
Santa Fe, NM 87506 

Esquipula N. Valdez 
05 Caminito Valdez 
Santa Fe, NM 87506 

Jose and Margarita Trujillo 
28A Grazing Elk Drive 
Santa Fe, NM 87506 

Seferino & Ruby Valdez 
5 Kokopelli Dr 
Santa Fe, NM 87506 

Mary Berkeley  
125 B County Rd 84 
Santa Fe, NM 87506 

Mabel Bustos 
1834 Sunset Gardens Rd SW 
Albuquerque,NM,87105 

George Valdez 
11 Caminito Valdez 
Santa Fe,NM,87506 

Oralia Quintana 
387-A County Road 84 
Santa Fe, NM 87506 

Christen B. & Howell Howell 
P.O. Box 636 
Los Alamos,NM,87544 
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Amy Louise Roybal 
22 AB Jose Alfredo Lane 
Santa Fe,NM,87506 

Jose Alfredo Roybal 
22 AB Jose Alfredo Lane 
Santa Fe,NM,87506 

Rosalita Trujillo 
9 Calle Tia Louisa 
Santa Fe,NM,87506 

Robert Valencia 
Rt 5 Box 304 
Santa Fe,NM,87506 

Robert Valencia 
Rt 5 Box 304 
Santa Fe,NM,87506 

Isauro Valencia 
84C County Road 84B 
Santa Fe, NM 87506 

David Roybal 
10 Aaron y Veronica Road 
Santa Fe, NM 87506 

David Roybal 
10 Aaron y Veronica Road 
Santa Fe, NM 87506 

Tranquilino Vigil 
19 Short Road 
Santa Fe, NM 87506 

Loyola E. Gomez 
430 County Road 84 
Santa Fe, NM 87506 

Josie G. Martinez 
22B North Shining Sun 
Santa Fe, NM 87506 

Louie J. Romero 
34 Callejon de Atanacio 
Santa Fe, NM 87506 

Pedro N. Romero 
06 Nuestro Callejon 
Santa Fe, NM 87506 

Mary Ortiz 
41 Camino Chupadero 
Santa Fe, NM 87506 

Marie Noelle Meyer 
7 Tod’s Driftway 
Old Greenwich, CT 06870 

Pedro I. Garcia 
15 Camino Catalina 
Santa Fe,NM,87506 

Roberta R. Fine 
258 B CR 84 
Santa Fe, NM 87506 

Kathryn S. Brotheron 
28 County Road 89-D 
Santa Fe, NM 87506 

Colleen Ortiz 
340 A County Road 84 
Santa Fe, NM 87506 

Ruth Roybal 
P.O. Box 515 
Tesuque, NM 87574 

Gabriel A. Herrera 
77AB Feather Catcher Road 
Santa Fe, NM 87506 

David R. Herrera 
99 Feather Road 
Santa Fe, NM 87506 

Jerome T. & Susan R. Wolff 
8 Molino Viejo 
Santa Fe, NM 87506 

Alexandra Doty 
110 CR 84 
Santa Fe, NM 87506 

Jose L. Lopez 
245 State Road 503 
Santa Fe, NM 87506 

Ernesto R. Lujan 
5 Calle de Vecinos 
Santa Fe, NM 87506 

Eric Matthew Romero 
Rt. 4 Box 20 
Santa Fe, NM 87506 

Louise L. Jimenez 
10 Sombra de Jose 
Santa Fe, NM 87506 

Leslie Beaty 
P.O. Box 177 
Tesuque, NM 87574 

Deborah Dant 
P.O. Box 301 
Tesuque, NM 87574 

Kay Lee Family Partnership 
6214 Preston Road 
Dallas, TX 75205 

Gail Factor-Wilkinson 
P.O. Box 276 
Tesuque, NM 87574 

Chester H Johnson 
551 Canyon Rd. 
Santa Fe, NM 87501 

Las Acequias de Chupadero  
C/O William Lazar 
PO Box 776 
Tesuque, NM 87574 

Reymundo J Lopez 
12 Bouquet Lane 
Santa Fe, NM 87506 

Patricia Mary 
P.O. Box 962 
Los Alamos, NM 87544 

Cynthia A. Miscikoski 
396 Fordyce Rd. 
Los Angeles, CA 90049 

Carlos Sena  
P.O. Box 366 
Tesuque, NM 87574 

Diane Senutovitch 
P.O. Box 303 
Santa Fe, NM 87504 

 

  

  /s/Maria O’Brien    
  Maria O’Brien 

 
W2697865.DOCX 

Case 6:66-cv-06639-WJ-WPL   Document 10581   Filed 05/05/16   Page 8 of 8


