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INTRODUCTION

Defendants’ argument in opposing a preliminarynicpion misses the point. Plaintiffs
have shown San Juan County’s largely mail-onlyngsystem violates the Constitution and the
Voting Rights Act because that system creates wleaiing opportunities for Navajo and
white voters, and because it fails to provide prdgeguage assistance to Navajo speakers. They
have requested a preliminary injunction that rem&these violations in a thorough and
meaningful way, which largely mirrors efforts Deflamts had already been making in response
to a 1983 consent decree with the U.S. Departnfehissice (“DOJ”) before unilaterally moving
to mail-only voting in 2014. Declaration of John jMgMejia Decl.), attached hereto as Ex. A,
Ex. 1; Plaintiffs’ Motion for Preliminary Injunctioand Memorandum in Support of Motion
(Pls.” MPI) Ex. E, Declaration of Dr. Dan McCool (/@ool Decl.), attaching Expert Witness
Report by Dr. Daniel McCool (McCool Expert Repat)162-73 (discussing the DOJ
agreements with San Juan County). Plaintiffs h&nosva how all the legal factors are met in
support of their requested relief.

Rather than even attempting to refute these siapdetrue propositions, Defendants ask
the Court to ignore the mail-only voting procedutdsad in place since 2014, and instead focus
on their most recent practices, which were putlate after the Complaint was filed, and on
their promised procedures in the future (whichthmir own admission, are subject to change).
However, as Plaintiffs show below, a preliminarjiction is necessary as the County failed to
(1) translateall election materials into Navajo and provide effegtikanslation assistance, as
required under the language assistance provisitimed¥oting Rights Act; (2) provide in-person
early vote opportunities anywhere except in thelpneinantly white town of Monticello, and (3)

keep its promises concerning its administratiothefJune 2016 primary, therefore



Case 2:16-cv-00154-JNP Document 112 Filed 09/19/16 Page 8 of 48

demonstrating a court order is necessary to ercsumpliance with federal civil rights law for
the general election.

Plaintiffs have met all four factors necessarydaqreliminary injunction. First, Plaintiffs
have shown mail-only voting violates their statytand constitutional rights, and Defendants
have not even attempted to make a legal argumbatwise. They are therefore substantially
likely to prevail. Second, impairments of constaungl rights, of which voting is a very
prominent one, is irreparable injury. Third, Defants are not harmed in being ordered to
protect the voting rights of the Plaintiffs. Finaglthere is no adverse public impact in protecting
voting rights.

. STATEMENT OF FACTS

A. Defendants’ Rebuttal to Plaintiffs’ Statement of Fats

Defendants’ rebuttal to Plaintiffs’ statement aftkafails to provide substantive
responses, and instead largely focuses on irrei@kgections and mischaracterizations.
Defendants’ failure to dispute key facts, includthg fact Monticello was the only place for in-
person early voting and the fact not all electicatenals were translated into Navajo, is also
indicative. Below, Plaintiffs address Defendanesponses to the facts most material to the
decision before the Court.

Fact 2

Fact asserted by Plaintiffs, as presented by Def#isd“A large proportion of the Navajo

Indians residing in San Juan County are unablpdals write or read the English language.”
Defendants’ Opposition to Plaintiffs’ Motion for &iminary Injunction (Opp. Br.) at 16.

Defendants’ Response:

Disputed. There is no evidence of that fact. Meeg, as “evidence” Plaintiffs
refer to paragraph 6 of the Gorman Declarationvhich he states that: “Navajo
is an historically unwritten language. In receatades, there have been efforts
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made to develop a written form of the language nattall Navajo people and
[sic] read the language.” Gorman says nothing atheuability of Navajo voters
to read, speak and/or write English.

Id.

Plaintiffs’ Reply: Defendants’ views on the proport of Navajo English speakers are irrelevant:

San Juan County is covered for Navajo under thgulage assistance section of the Voting
Rights Act (Section 203), which is triggered whecedain proportion of the minority
population, measured by the Census, is found nio¢ tituent in English. Pls.” MPl at 7, n.3;
Mejia Decl. Ex. 2.

Fact 4

Fact asserted by Plaintiffs, as presented by Def@isd“The fact that many Navajo live in rural

areas of San Juan County complicates mail deli@adymeans that they are less likely to receive
their mail, including ballots.” Opp. Br. at 17.

Defendants’ Response:

Disputed. Plaintiffs also submit no evidence tpgart this conclusory statement.
Nor could they given the fact that San Juan Coim$p rural that only about 25%
of its residents have a street address; whereasitiander list a Post Office Box
as their address. Moreover, because the populatiSan Juan County is almost
equally divided between Indian and non-Indianan be fairly said that to the
extent mail delivery to rural areas is problematien both Indians and non-
Indians are equally effected.

Id.

Plaintiffs’ Reply: Plaintiffs provide evidence redang complications to mail delivery in San

Juan both in Professor McCool’'s expert report (MalExpert Report at 189-91) (describing
how for “more remote Navajo precincts” “many vot&se long drives over dirt roads to get the
mail” and may have to drive “as much as 30 or 4l@siito pick up mail) and in Mr. Gorman’s
Declaration. Second Declaration of Leonard Gorreaecuted September 16, 2016 (Second

Gorman Decl.), attached hereto as Ex. B, 1 6-7; MBI Ex. A, Declaration of Leonard
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Gorman (Gorman Decl.) 1 17. In any event, Defergldatnot dispute Plaintiffs’ asserted fact
regarding the problems with delivery of mail to ldgvvoters in rural parts of the County, and,
even had they done so, there is a relaxed staofi@ddence for motions for preliminary
injunction.See Heideman v. S. Salt Lake C38 F.3d 1182, 1188-89 (1(tr. 2003);

Heartland Animal Clinic, P.A. v. Heartland SPCA #al Med. Ctr., LLC503 F. App'x 616,

621 (10th Cir. 2012).Instead, Defendants rely on the County Clerk to®ghat 75 percent of
County residents use Post Office Boxes, even ththughfail to establish how or why he would
be able to assert this fact. They proffer no fattsut the Navajo and white proportions of those
asserted 25 percent of voters with street addrelsaesstead simply conclude it is “fair” to say
any burdens based on Post Office Box use is eqgtellipetween the two groups. Plaintiffs
assert, and Defendants deny based merely on assuiigavajo voters are less likely to receive
ballots given mailing problems.

Further, as Defendants’ own staff testified, themenot a “sufficient number of post
office boxes for everyone” in some majority Navpjecincts. Opp. Br. Ex. 9 at 41:13-21. Some
majority-Navajo precincts, such as Navajo Mountdmnot have a post office at all, while other
post offices aren’t “always open.” McCool Expertdee at 190. In a confusing twist, some
residents may have to rely on post office boxeatkxt in other states to vote in a Utah or county
elections. Defs. Opp. Br. Ex. 9 at 41:13-21; McCérpert Report at 189-90.

Fact5

! In the section of their opposition brief entittélidence,” Defendants fail to ciny Tenth Circuit case law on
the evidentiary standard for motions for preliminarjunction. Defendants fail to appreciate tharthis a circuit
split on this issueSeeMichael J. Lichensteir§ettling the Law in the Circuits: Presenting Hear&vidence in a
Preliminary Injunction Hearing29 Am. J. of Trial Advocacy 415, 423-25 (2005).
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Fact asserted by Plaintiffs, as presented by Deafsisd“Because of the historical discrimination

against Navajo in San Juan County, Navajo voterseductant to travel to Monticello, Utah,
which has a majority population of non- Indiansytde in person.” Opp. Br. at 17.

Defendants’ Response:

Disputed. There is no evidence of this fact. Agdence,” Plaintiffs refer to
paragraphs 2 and 3 of the Whitehat Declarationt aBWhitehat says is:

“That from my home, it takes me approximately fhaurs to drive to Monticello
one way. [and that] There is a history of discnation against Navajo people in
San Juan County.” Furthermore, during the 201&ary, Whitehat voted in-
person in Navajo Mountain where he lives.

Id.

Plaintiffs’ Reply: It is appropriate for the Coua consider the facts in Mr. Whitehat's

declaration, even over Defendants’ objection, githenrelaxed standard applicable to this
motion.See Heidemar848 F.3d at 1188-8%eartland Animal Clinic503 F. App'x at 621In

his Second Declaration, Mr. Whitehat explains letsféike a target in Monticello and therefore
avoids going there if possible by, for examplefiggtgas in another County so he won't have to
stop for gas in Monticello. Second Declaration lziRiff Terry Whitehat, executed on
September 15, 2016 (Second Whitehat Decl.), atthbbeeto as Ex. C, 1 4. In any event, the
evidence for this proposition is not only in Mr. Wéhat's declaration, but it is also in the
declaration of Mr. Gorman, as well as in the legdilstory of discrimination found in Professor
McCool’s report.SeeMcCool Decl. { 3; McCool Expert Report at 9-59.

Fact 6

Fact asserted by Plaintiffs, as presented by Def@isd“Prior to the 2016 county-wide primary

election, the San Juan County Clerk had pressse$gaublished in the Navajo Times and San
Juan Record announcing the four polling locatiargri-person voting, but the County has not

sent out any similar press releases for the Nove2mES general election.” Opp. Br. at 18.
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Defendants’ Response:

Undisputed but irrelevant. The election is stlbtmonths away. Besides the San
Juan County Clerk-Auditor, John David Nielson, ba®l that the County intends
to use the same procedures in the 2016 generdiogleas it used in the 2016
primary election. Furthermore, Plaintiffs ignohetwork of Ed Tapaha, the
County’s full-time liaison with the Navajo Nation He was specifically hired by
the County in 1991 to work on matters involving Nevajo Nation, especially
elections. Depending upon whether it is an elecyear, between 50% and 60%
of Mr. Tapaha’s time is devoted to election aciggf such as visiting Chapter
Houses to register voters, discussing the vote-bBy+mnocedures, explaining the
ballots in upcoming elections, and providing larggiassistance, including
selecting and training translators to be preserglection day at each polling
location in order to assist Navajo voters. Mr. dlag@ is able to provide this
language assistance because he is fluent in bothjtNand English with
considerable experience as a translator.

Id. at 18-19.

Plaintiffs’ Reply: Defendants contradict themselv@s the one hand, they claim the County is

committed (albeit with no written documentationotiher memorialization) to keeping four

polling places open for the general election (be& response to facts number 6 and 9) while, on
the other hand, they acknowledge “procedures maggdi’ for future electionsd. at 21. The

fact “procedures may change” when the threat igfaiton is gone is one of the reasons Plaintiffs
need a preliminary injunction. The County has prowes unwilling to comply fully with its
obligations under the Voting Rights Act in the albseof monitoring. The County failed to
respond to Plaintiffs’ pre-litigation attempts tbtain more information about election
procedures in advance of 2016 elections, made kcparmouncement about its plans to open the
three polling locations on the Navajo reservatialy @after Plaintiffs’ lawsuit was filed, and has
provided information regarding its election procestuonly after each step of the litigation. Such
whack-a-mole responses by the County do not praRidmmtiffs with an accurate and reliable
understanding of how the 2016 General Election balconducted, or whether the County will

comply fully with the Voting Rights Act.
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Furthermore, Mr. Tapaha'’s visits to Chapter Houeé'segister voters, discussing the
vote-by-mail procedures, explaining the ballotsijcoming elections, and providing language
assistance” are far from sufficient. For instaridefendants’ Responses to Plaintiffs’ First Set of
Interrogatories show Mr. Tapaha only visited thecbapter houses in 2016, even though there are
five Navajo chapters in San Juan County. Mejia D&ot. 3 at 12-13; Opp. Br. Ex. 12 at 24:24-
25:3.

Finally, Defendants’ assertion that Mr. Tapahafltient in both Navajo and English with
considerable experience as a translator” (OppaBL9) is undermined by Mr. Tapaha’s own
testimony.SeeOpp. Br. Ex. 12 at 96:9-14 (Mr. Tapaha agreein@duwd previously testified his
“Navajo is not that good even after all these yga@pp. Br. Ex. 9 at 36:17-19 (Mr. Tapaha
testifying that “I have to think real hard how tartslate words. And | had to have help from
other folks how to translate.”); Opp. Br. Ex. B&t16-24 (Mr. Tapaha explaining he needed
help from other Navajo speakers who “spoke extrgrfieént Navajo” in order to translate
election documents into Navajo). Despite Mr. Tapaéner having held a job in elections
before, the County gave Mr. Tapaha no training. @spEx. 12 at 98:9-12 (Mr. Tapaha
testifying he has never “been trained in how togftate election documents into Navajo.”).
Fact 7

Fact asserted by Plaintiffs, as presented by Def@isd“During the 2016 primary election, San

Juan County did not provide Navajo voters withaamstation of the ballot, voter registration
forms or candidate filing information. Insteade t@ounty’s website listed in Navajo the offices
up for election, the names of the candidates foseloffices and their political party affiliation.”
Opp. Br. at 19.

Defendants’ Response:
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Disputed. Mr. Tapaha testified about his elecedacation—voter registration
work with Navajo voters leading up to the 2016 dyumide primary election

in June of 2016. In addition, Plaintiffs cite tarpgraph 14 of the Gorman
Declaration as “evidence” of this fact but, as Uisteat Declaration is markedly
different than what Gorman knows to be the trutbrrzan, for example, contends
that there was no translation of the ballot avéddbr voters during the 2016
primary election, which is not true. At every pad location there were trained
translators, fluent in Navajo, available to asgisse who needed help. These
translators were selected and trained by Mr. Tapatdthey were experienced
having been poll workers or translators in manyjanes elections.

Id. at 19-20.

Plaintiffs’ Reply: Defendants fail to address thetfthe Navajo-language recording regarding the

primary election ballots on the website was novmglete translation of the ballot itself, but
rather just a listing of the offices up for electifmr each party and the names of the candidates
running for those offices. Pls.” MPI at 5. Furthem®, Defendants refuse to acknowledge part of
their asserted plans in their Answer and otherdgdiwas “for the 2016 and future election
cycles, the County is already committed to prowgdiavajo language ballois audio format

the four polling locations within San Juan Courtg @n the County’s website.” Defendants’
Answer to Complaint for Declaratory and InjunctiRelief (Defs.” Answer) at 3-4 (emphasis
added). Defendants have now changed course, deygeindiead on translators at polling places
who were “available to assist those who needed’h@ipp. Br. at 20. This tendency to announce
one plan about voting (in court pleadings no les®n follow another is exactly why a
preliminary injunction spelling out the County’sligiations is needed.

Finally, Defendants’ claim the translators wereperienced,” having been “translators in
many previous elections,” is misleading: of theeftvanslators hired for the 2016 primary, only
two (Marietta Stevens and Edward Tapaha) appédaave actually served as translators in an
election since 2012. Mejia Decl. Ex. 3, Defs.” Rasges to Pls.” RFPs, 7-9.

Fact 8
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Fact asserted by Plaintiffs, as presented by Def@isd“Because Navajo voters live in rural

areas, White voters receive their mail-in ballotsrenexpeditiously than do Navajo voters.” Opp.
Br. at 20.

Defendants’ Response:

Disputed. This fact is also not supported by anglence. Plaintiffs’ “evidence”
consists of paragraph 17 of the Gorman Declararahparagraph 4 of the
Whitehat Declaration. But paragraph 17 of the GorrDeclaration about slow
mail delivery to Navajo residents of the Countp&sed on his unknown staff
member’s conversations with an unknown postmasteich is triple hearsay. In
similar fashion, paragraph 4 of the Whitehat Deatian merely states that he
received his 2016 primary ballot about two weelsrat had been mailed, which
is consistent with the allegations of tBemplaintwherein Whitehat states that he
works in Arizona and, “as a result he only getsrhal approximately every two
weeks.”

Id. at 20.

Plaintiffs’ Reply: It is appropriate for the Coua consider these facts, even over Defendants’

objection, given the relaxed standard applicabkhitomotion.See Heidemar848 F.3d at 1188-
89; Heartland Animal Clinic503 F. App'x at 621. Furthermore, Plaintiffs pravilidence
regarding complications to mail delivery to Navegsidents of San Juan both in Professor
McCool’s expert reporseeMcCool Expert Report at 189-91) (describing how“foore remote
Navajo precincts” “many voters face long drivesrodiet roads to get the mail” and may have to
drive “as much as 30 or 40 miles” to pick up mahd in Mr. Gorman’s Declaration. Second
Gorman Decl. 1 6-7; Pls.” MPI Ex. A, Gorman DeclL A

Fact 12

Fact asserted by Plaintiffs, as presented by Defgisd“The Navajo translators are not required

to have any relevant qualifications and lack fortna@hing.” Opp. Br. at 22.

Defendants’ Response:
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Disputed. They are required to be fluent in Naxajd English. And while they
were not trained with respect to the 2016 countyewgrimary, that was because
of their training and experience in previous etat$i. In addition, Mr. Tapaha
visited the polling locations in previous electiyars to observe the performance
of the translators who he felt were able to dojdire Also, for over 30 years the
Department of Justice (“DOJ”) has monitored the i@gs election procedures
for compliance with the Voting Rights Act, includithat law’s language
assistance requirements, and the DOJ has tacjilpegd them, including its
vote-by-mail procedures. Similarly, in developihg 2014 vote-by-mail
procedures the County worked with and receivedabie approval of the Navajo
Election Administration.

Id. at 22-23.

Plaintiffs’ Reply: Given the County’s changes ®alection system (going from an in-person

vote system in 2012, to mail only in 2014, to raupg four polling locations in the June 2016
primary), as well as recent changes to the Counligisict lines, the risk of voter confusion was
significant and the decision not to train poll werk because they had been trained in
unspecified “previous elections,” raises questi@ygarding the County’s ability to effectively
administer an election. Defendants further fahdilress testimony, cited in Plaintiffs’ brief,

regarding how the lack of a formal training prograas created problems:

Q. (Plaintiff counsel) [Y]ou agree that thereeslly no formal training or process for
their provision of Navajo language assistance;tdgh

A. (Mr. Tapaha, the Navajo liaison for the Cou@ierk’s office) | do agree.

Q. Does that concern you at all?

A. Yes.

Q. Why does it concern you?

A. Maybe miswording, miswording some information.

Pls.” MPI, Declaration of Maya Kane, Esq. (Kane Deéx. 1, Part 2 at 98:8-18.
Fact 13

Fact asserted by Plaintiffs, as presented by Defaisd“Plaintiffs insist that the County needs a

glossary of election terms to be used by trangddt@pp. Br. at 23.

Defendants’ Response: “That glossary already eXikts

10
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Plaintiffs’ Reply: The glossary Defendants incliadean exhibit to their response, Opp. Br. Ex.

10, is from 1993 and does not appear to have bee@ated. For instance, the glossary fails to
include terms such as “website,” even though San fwovides election information on its
website and the State of Utah provides voter rejish and address change services online. The
glossary also has not been distributed residenBaonfJuan who may be struggling to translate
their ballots.SeeOpp. Br. Ex. 9 at 99:18-100:20.

Fact 14

Fact asserted by Plaintiffs, as presented by Defeisd“Plaintiffs also contend that voting in

San Juan County is polarized, meaning that Navaiers vote for Navajo candidates and that
non-Indians vote for non-Indian candidates.” Opp.d 23.

Defendants’ Response:

Disputed and irrelevant. It is likewise not triechuse the Navajo vote along
party lines. In fact, political party affiliaticamong Navajo voters in San Juan
County is so strong that they will vote for a nomérican-Indian Democratic
candidate rather than an [sic] Navajo Republicardichate, which is a fact that is
well documented by the testimony of Gail Johns@ail Johnson was the San
Juan County Clerk-Auditor from 1983 until the eatB90s. As such, Ms.
Johnson was in charge of elections... Ms. Johnsqrapeed a report for the
County Commissioners addressing the DOJ’s conteriiat voting within the
County was polarized along racial lines. In thegtart, Ms. Johnson documented
the results from the general elections of 1972419876 and 1980. In election
after election, Ms. Johnson showed in her repat lon- Navajo Democratic
candidates prevailed over Navajo Republican canelda

Id. at 23-25.

Plaintiffs’ Reply: Defendants fail to provide anypert evidence to rebut Plaintiffs’ expert report

on racially polarized voting in San Juan Countye ofthe “Senate Factors” courts may consider
in Section 2 cases. Instead, the Defendants retii@opinions of former County Clerk Gall
Johnson, who is not an expert in this field andrditiperform any objective analysis of racially

polarized voting. In doing so, Defendants impropérkert causation into the discussion, despite

11
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the fact the second and thifthornburg v.Gingles 478 U.S. 30 (1986preconditions only
require “proof of the correlation between the ratéhe voter and the defeat of the minority’s
preferred candidate3anchez v. State of Cql87 F.3d 1303, 1313 (10th Cir. 1996) (district
court committed reversible error in rejecting ptdfa’ evidence of racial bloc voting using same
statistical method approved @ingleg. The relevant inquiry focuses ohdwvoters vote, not
whyvoters voted that wayld. (emphasis in original). Evidence of political esion “cannot be
rebutted by evidence that the divergent votinggoast may be explained by causes other than
race.”Gingles 478 U.S. at 32-33 (J. O’Connor concurring) (“Rtdfs need not prove causation
or intent in order to prove a prima facie caseagfal bloc voting, and defendants may not rebut
that case with evidence of causation or intelot.’at 32 (J. Brennan concurring¥ee alsdone
Shirt v. Hazeltin&836 F. Supp. 2d 976, 1009 (D.S.D. 2004) (“[T]herteuill not accept
defendants’ argument that limits Indian preferetacBemocrats.”). Defendants’ statements
regarding racially polarized voting must be disrelgd entirely.

Fact 15

Fact asserted by Plaintiffs, as presented by Defeisd“Plaintiffs insist that ilNavajo Nation v.

San Juan Countyhis Court recently found that San Juan Countgnitionally discriminated
against Navajo voters by failing to redraw Coungn@nission election Districts in accordance
with Voting Rights Act.” Opp. Br. at 25.

Defendants’ Response:

Disputed and irrelevant. The Commission Distrattsssue in that case were
drawn pursuant to a 19&onsent Decreentered into between San Juan County
and the DOJ, which required that one of the threen@y Commission Districts
have a majority of Navajo voters so as to guarathtaeat least one San Juan
County Commissioner would always be a member oNéeajo Nation. Further,
Plaintiffs do not allege in the€omplaintthat San Juan County’s vote-by-mail
procedures are racially motivated.

12
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Id. at 25-26.

Plaintiffs’ Reply: Regardless of the post-hoc expl@gons the County gives for its redistricting

decisions, this Court found San Juan County inb@ally discriminated against Native American
voters when it “failed to attend to minimal redisting obligations for over twenty-five years
and incorrectly treated [a] racially-based [electthstrict] as a permanent fixture of its politics.
Navajo Nation v. San Juan Cnt2016 WL 697120 (D. Utah Feb. 19, 2016) (findihg Navajo
Nation successfully established San Juan Countg@istricting decisions predominated by
racial classifications violate the Equal Proteci@ause.”). Defendants’ argument that
“Plaintiffs do not allege in their Complaint thaarsJuan County’s vote-by-mail procedures are
racially motivated” is irrelevant, given Plaintiffeve not brought an intentional discrimination
case, but rather a case challenging discriminatsylts. A violation of Section 2 does not
require discriminatory intenGingles 478 U.S. at 35 (“Congress substantially revis@dig
1982] to make clear a violation could be provedhgwing discriminatory effect alone and to
establish as the relevant legal standard the tegest[.]”). Plaintiffs discuss this Court’s
multiple findings of San Juan County’s discrimioatiagainst the Navajo people in the context
of the totality of the circumstances and “Senatetéial,” which looks at the history of official
discrimination against a minority groupanchez97 F.3d at 1310 n.11.

Fact 15][sic] (Defendants’ response includes two facts bered as 15).

Fact asserted by Plaintiffs, as presented by Dafsisd“In hisDeclaration Leonard Gorman

states that: ‘It is my understanding that, durimg 2014 election, ballots were mailed on October
10, 2014. This gave voters only three weeks teivedballots, complete them, obtain language

assistance if necessary, and return the balld@pp. Br. at 26.

13
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Defendants’ Response: “Objection. This is not dag®mn Gorman’s personal knowledge, and it

is irrelevant since the issues in this case coniter2016 election cycle, which Plaintiffs seem
determined to ignoreld.

Plaintiffs’ Reply: It is appropriate for the Coud consider these facts, even over Defendants’

objection, given the relaxed standard applicabkaimotion.See Heidemar848 F.3d at 1188-
89; Heartland Animal Clinic503 F. App'x at 621. Defendants also ignore #at fr. Gorman
attaches, as an exhibit to his declaration, a napesparticle dated August 13, 2014 stating
ballots were sent out on October 10 for the 20&4tein. Defendants also ignore testimony from
their own staff acknowledging voters would only Bawo to three weeks to receive their ballots
and complete them. Opp. Br. Ex. 9 at 94:11-13 (EdWapaha, Navajo liaison for the San Juan
County Clerk’s office, testifying “you will receiva ballot two or three weeks ahead of time,
mostly two weeks ahead of time”). Finally, Defendaamccuse Plaintiffs of being “determined to
ignore” “issues in this case concern[ing] the 2@lE&tion cycle,” yet Defendants themselves
ignore the fact Plaintiffs have multiple sectiongheir brief devoted to the electoral system used
during the 2016 primary electiorSeee.g, Pls.” MPI at 4-6 (discussing the June 2016 prymar
elections and the 2016 general election planseoCihunty);id. at 15-18 (discussion of electoral
system implemented in the June primary elections).

Fact 16

Fact asserted by Plaintiffs, as presented by Deisisd

In paragraphs 12, 13 and 17 of his Declarationn@orpurports to state facts
based upon his conversations with his unidentgiadf members about the staff
members’ conversations with other unidentifiedipartsuch as: His staff
members being told by unknown voters that langw@easgéstance was not available
at unspecified polling locations, or that an unitfesd postmaster said that at one
week prior to the June 28, 2016 primary electiomhshe had not received any
ballots to deliver to Navajo voters.

14
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Opp. Br. at 26.

Defendants’ Response: “Objection. Hearsay uponsagaand not based upon his

personal knowledgeld.

Plaintiffs’ Reply: It is appropriate for the Coud consider these facts, even over Defendants’

objection, given the relaxed standard applicabkhitomotion.See Heidemar848 F.3d at1188-
89; Heartland Animal Clinic503 F. App'x at 621. Moreover, Defendants do ngpulie these
facts or offer any contrary evidence.

Fact17

Fact asserted by Plaintiffs, as presented by Defeisd“In paragraph 18, Gorman states that:

‘because of discrimination and the difficulty of kivag the trip, many Navajo residents of San
Juan County are hesitant to travel to Monticellodte.” Opp. Br. at 27.

Defendants’ Response:

Objection. Lack of foundation, speculation andaosory. It is likewise
irrelevant since there were four polling locatidosin-person voting during the
2016 county-wide primary and there will be fourlpa locations for in-person
voting in the 2016 fall general election. More wnfantly, there is no allegation
in theComplaintthat the County’s use of the vote-by-mail procedsiran act of
intentional discrimination against Navajo voters. wiere in theComplaintdo
Plaintiffs allege that vote-by-mail was the regiltliscriminatory animus towards
Native Americans voters in general or Navajo vobensarticular. Nor could
such a claim be made since mail-in-ballots hadiagmtly increased the turn out
among Navajo voters, and both the Department dicduand Navajo Election
Administration have tacitly approved the Countyteqedures for the 2014
election cycle (before the implementation of adudli#il procedures to assist
Navajo participation).

Id. at 27-28.

Plaintiffs’ Reply: It is appropriate for the Coua consider Mr. Gorman’s declaration, even over

Defendants’ objection, given the relaxed standagpieable to this motiorSee Heidemar848

F.3d at 1188-8%eartland Animal Clinic503 F. App'x at 621. Moreover, Mr. Gorman’s views

15
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on discrimination and the challenges of travelmd/ionticello are founded on his experiences as
Executive Director of the Navajo Nation Human Rgommission. Furthermore, as discussed
above, Plaintiffs have not brought an intentioniatdmination case, but rather a case
challenging discriminatory results. A violation ®&ction 2 does not require discriminatory
intent.Gingles 478 U.S. at 35. Plaintiffs discuss San Juan Gagidiscrimination against the
Navajo people in the context of the totality of tieeumstances and “Senate Factor 1,” which
looks at the history of official discrimination agst a minority groupSanchez97 F.3d afl310
n.11. Defendants’ arguments regarding the “tagitayal”’ by the U.S. Department of Justice are
discussed below.

Fact 18

Fact asserted by Plaintiffs, as presented by Defeisd“In hisDeclaration Terry Whitehat

states that: ‘There is a history of discriminatagainst Navajo people in San Juan County.”
Opp. Br. at 28.

Defendants’ Response: “Objection. Lack of founatatnot based upon personal knowledge and

conclusory. lItis likewise irrelevantld.

Plaintiffs’ Reply: It is appropriate for the Coud consider Mr. Whitehat's stated experience,

even over Defendants’ objection, given the relastatidard applicable to this motidee
Heideman 348 F.3d at 1188-8%eartland Animal Clinic503 F. App'x at 621. Moreover, Mr.
Whitehat's assertion is based on his personal eqer. Second Whitehat Decl. § 3. The history
of discrimination is relevant as it is one of thetbrs courts may consider in assessing the
“totality of the circumstances” in a Section 2 elquportunities voting rights casBanchez97
F.3d at 1310 n.11.

Fact 19

16
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Fact asserted by Plaintiffs, as presented by Deafaisd“In hisDeclaration Whitehat also states

that: ‘From my home [in Navajo Mountain] it take® rfive hours to drive to Monticello one
way.” Opp. Br. at 28.

Defendants’ Response: “Objection. Irrelevant. ré€hs a polling location at Navajo

Mountain for in-person voting, and that is whereiiftmat voted during the 2016 county-wide
primary.” Id.

Plaintiffs’ Reply: The time required for Mr. Whitahto travel to Monticello is relevant as

Monticello is currently the only location in the @ay offering early in-person voting, where
voters can trouble shoot, re-register and get isgreassistance during the 14 days of early
voting. Pls.” MPI, Kane Decl. Ex. 2 at 16:22-24 €T@ffice Manager for San Juan County
explaining “[tjhe advantage of having a pollingation in our office is that we were able to
resolve any of those [voting related] issues inaftice.”). Mr. Whitehat prefers to vote in
person, yet he only has one day (Election Day)tthdt, as the nearest site open for the fourteen
days of early voting is in predominantly white Mimello and requires a nine hour round trip.
Because Mr. Whitehat may be in Salt Lake City oeckbn Day, due to a possible kidney
operation, he will be denied the opportunity avaaao voters in Monticello to vote early in
person. Moreover, this fact is also relevant asdbenty only committed to opening the in-
person polling location in Navajo Mountaafter Plaintiffs’ Complaint was filed, and there is no
assurance the County will not revert back to malitavoting without a preliminary injunction in
place.

Fact 20

17
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Fact asserted by Plaintiffs, as presented by Datsisd“In hisDeclaration Dan McCool

purports to give a history of discrimination agaiNative Americans in San Juan County. He
does so by reviewing various newspaper articlesotimer publications.” Opp. Br. at 28.

Defendants’ Response:

Objection. Irrelevant. The issues before the Ciouthis case relate to voting
procedures and the alleged need for language @ssgstand not discrimination.
McCool’s opinions are likewise speculative insadarthey are based upon
hearsay rather than evidence such as the fadithdécades the DOJ has
monitored San Juan County’s election proceduresdorpliance with the Voting
Rights Act and not found them wanting.

Id. at 29.

Plaintiffs’ Reply: Given that Plaintiffs have brduigclaims under Section 2 of the Voting Rights

Act, which is intended to help root out discriminatin the election proce$d)efendants err in
arguing “the issues before the Court” are not egldb discrimination. Professor McCool’s
opinions are related to several of the Senate Faottevant to the totality of the circumstances
in proving a Section 2 violation. In addition, aséxplains in detail, the methods Professor
McCool relied on in drafting his report are weltadished in his field. McCool Expert Report at
6-9.

Fact 21

Fact asserted by Plaintiffs, as presented by Def@isd“In hisDeclaration Richard Engstrom

purports to give opinions on whether or not votim@an Juan County is racially polarized. That
is, do registered voters vote along racial or palitparty lines? He concludes that they do.”
Opp. Br. at 29.

Defendants’ Response:

2 The Voting Rights Act, 52 U.S.C.A. § 10301(a), lihits a political subdivision from imposing or dpipg any
voting practice or procedure “in a manner whichulissin a denial or abridgment of the right of aityzen of the
United States to vote on account of race or calofmembership in a language minority group].”

18
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Objection. Irrelevant. Polarized voting is aruissn redistricting cases; whereas
the issues before the Court in this case relatetiag procedures and the alleged
need for language assistance, not discriminatiogséom’s opinions are

likewise speculative insofar as they are not bagexh the evidence, which is that
rather than bloc voting along racial lines Navapbers in San Juan County prefer
Democratic candidates over Republican candidates.

Id.

Plaintiffs’ Reply: While polarized voting is a pr@uditionto be proven in redistricting cases,

Gingles 478 U.S. at 50-51, it is also one of the Senat#dfs to be considered within the
totality of the circumstances in ballot access saddess. State Chapter, Operation PUSH, Inc. v.
Mabus(* Operation PUSH™), 932 F.2d 400, 405 (5th Cir. 1998pnzalez v. Arizon&77 F.3d
383, 405-06 (9th Cir. 2012) (en banc) (considetireggSenate factors in evaluating a Section 2
challenge to Arizona’s voter ID lawgff'd on other groundsArizona v. Inter Tribal Council of
Ariz., Inc., 133 S. Ct. 2247 (2013Brooks v. Gant2012 WL 4482984, at *6 (D.S.D. Sept. 27,
2012). Furthermore, as mentioned above, “Plaintiffied not prove causation or intent in order
to prove a prima facie case of racial bloc votewgd defendants may not rebut that case with
evidence of causation or intenGingles 478 U.S. at 32-33 (J. O’Connor concurringge also
Bone Shir336 F. Supp. 2d at 1009 (“[T]he court will not getdefendants’ argument that limits
Indian preference to Democrats.”).

B. Defendants’ Statement of Additional Facts

Defendants assert additional “facts” relating tpyfique characteristics of San Juan
County, (2) compliance with the Voting Rights A@) Plaintiffs’ injury, and (4) DOJ’s alleged
“tacit approval” of County election procedures.

1. Unique Characteristics of San Juan County

Plaintiffs do not dispute Defendants’ additionaltfaconcerning the geographic and

demographic characteristics of San Juan County.edew Defendants’ assertion that “only
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about 25% of the County’s registered voters haphyasical address” and the “remainder use
only a post office box for their address” is mislesy and inaccurate. Opp. Br. at 31. As
Defendants’ own staff testified, in some majoritsgvdjo precincts there are not a “sufficient
number of post office boxes for everyone.” Opp.Bx. 9 at 41:13-21. Furthermore, some
majority-Navajo precincts, such as Navajo Mountdmnot have a post office at all, while other
post offices aren’t “always open.” McCool Expertdee at 190. As mentioned above, some
residents may have to rely on post office boxeatkxt in other states, to vote in a Utah or county
elections. Opp. Br. Ex. 9 at 41:13-21. Finallydascussed in Section Il(b)(iii), Defendants
arguments regarding turnout for the 2014 geneealtiein are misleading.

2. Compliance with the Voting Rights Act

Defendants restate the same facts alleged in preyileadings concerning the three new
polling places established for the June 2016 pyiaefendants also make a number of new
assertions which are unsupported, many of whiclsttoe legal argument and demonstrate
their lack of understanding concerning the Countygbgations under the Voting Rights Act.

For instance, in paragraph 7 of this section of teef, Defendants argue because the “County
has no control over where Navajo voters choose¢oor where the federal government locates
Post Offices,” the County cannot be responsibldgterfact Navajo residents of San Juan may
need to travel further to retrieve their mail-ifllba Opp. Br. at 33. This misses the point: under
the Voting Rights Act, the County is responsiblegooviding equal voting opportunities within
the totality of the circumstanceSanchez97 F.3d at 1329. The County cannot create agotin
system which would be equal, but for the variousapeconomic, geographic and other factors
comprising the totality of the circumstances in efhit is implemented. Furthermore, Defendants
assert — with absolutely no support — “Navajo wtarrely must go to the Post Office more than

once a month to obtain their mail.” Opp. Br. at 3&ide from being argumentative, Defendants
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point to no specific evidence in making this asstiomp Moreover, it illustrates Defendants
fundamental misunderstanding of Navajo culture taadition, especially given that Plaintiffs’
expert has documented many Navajo residents “handly go to the post office.” McCool
Expert Report at 190-91.
Defendants also ignore the fact the County redtioesiumber of translators on Election

Day from 21 pre-2014, Opp. Br. Ex. 9 at 81:3-7five during the primary election in 2016. Def.
Opp. Br. 33. In addition, while they claimed in rmpille filings the County would “make
extensive use of paid Navajo-language announcermertigo Navajo language radio stations
(KNDN and KTTN) to explain in the Navajo languadpe tvote-by-mail process and ballot,”
Defendants ignore the fact these announcements happened. Defs.” Answer at 5. In their
responses to Plaintiffs’ interrogatories, Defendatknowledge:

[i]n the course of preparing its responses to thesErogatories, San Juan

County discovered that, due to a communication lprotwithin the Clerk’s

office, the request to run the Navajo-language ipuggrvice announcement

relating to the 2016 primary election, which wasoreled by Mr. Edward Tapaha,
was never sent to the radio stations.

Mejia Decl. Ex. 3 at 11. Such failure to complylwihe promises made in their Answer and
Counterclaims — whether intentional or due to sarglersight — is exactly the reason a
preliminary injunction is necessary to ensure taajo residents are “effectively informed”
about voting, in keeping with the language asst#arquirements of the Voting Rights Act. 28
C.F.R. 8 55.2(b). Similarly, Defendants claim ttthe County also issued press releases
announcing the polling locations for in-person rgtivhich were published ifhe San Juan
RecordandNavajo Time®n March 9, 2016 yet they have failed to produce these articles or
any other published announcements regarding tlalsl&ir the 2016 elections in response to
discovery requests. Opp. Br. at 3. Furthermore jlerD&fendants did produce indicate the

reporter at the San Juan Record was unable totbpepress release, and rather than publishing
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the announcement simply “included the informatiomther articles about the election” — a
shortcoming which the County Clerk did not remddgjia Decl. Ex. 5Again, such failure to
“effectively inform” residents about voting proceds is why a preliminary injunction is
necessary. This is especially so given the Courfityiser Clerk has acknowledged “[i]f you
have someone looking your shoulder you are a htibee conscientious....” Opp. Br. Ex. 11,
Deposition of Norman Johnson, at 34:3-14 (desaygiltie impact of federal monitoring agreed
to in the 1983 consent decree with DOJ).

Finally, Defendants again demonstrate their confusegarding their obligations under
the Voting Rights Act in arguing comparable langeiagsistance provided to Navajo voters “is
not available to non-Indian voters.” Opp. Br. at Béderal law requires San Juan County to
provide this assistance to Navajo voters becausedvered foNavajg not English, under
language assistance section (Section 203) of thied/Rights Act. Mejia Decl. Ex. 2 at 6.

3. Plaintiffs’ Irreparable Injury

Defendants next purport to analyze each Plaintififsumstances individually, arguing
because Plaintiffs were able to cast a ballot @vipus elections despite the switch to mail only
voting, Plaintiffs have not suffered an injury. Nwtly are these arguments inappropriate in this
“statement of additional facts,” but Defendantsiaguaiss the point: it is irrelevant whether

Plaintiffs were able to cast their ballot or Aathat matters ithey did not have the same

3 As Plaintiffs explain in their Motion for Prelimémy Injunction,

Section 2 does not require a showing that votenaaaregister or vote under any circumstai8eee.g,
Miss. State Chapter of Operation PUSH, Inc. v. Maff@Operation PUSH 17),932 F.2d 400 (5th Cir.
1991) (restriction on voter registration violategc8on 2 even though the challenged law did nobkaipesly
bar any citizen from registering to vote, and nthatanding it was possible, with a sufficient exgiture
of effort, for citizens to overcome the obstaclesdgistration imposed by the restrictioBpirit Lake Tribe
v. Benson Cnty., N.D2010 WL 4226614, at *1-2 (D.N.D. Oct. 21, 20{§anting a preliminary
injunction based on a Section 2 claim enjoiningdbenty from closing polling places on the Reseorat
even though mail-in balloting was availablBypwn v. Dean555 F. Supp. 502, 504-06 (D.R.l. 1982)
(enjoining relocation of a polling place where ptéfs allege such change would make it “considgrab
more difficult” — but not impossible — for black tevs to vote, due in part to the limitations of jub
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opportunities as white voters to do. 8tany Navajo voters do not receive mail on a ragul
basis, and may have their mail delivery delayedtduge rural nature of the County or because
they need to wait to have a family member transtateeaning they have fewer days to receive,
review and return their mail-in ballot. Pls.” MBk. A, Gorman Decl.,  17; Second Gorman
Decl. 1 6-7. Furthermore, the average travel tioneNfavajo voters to vote in-person and get
assistance at the County Clerk’s office duringftheteen-day early voting period is more than
double that of the average white voter. Pls.” MRI] B, Declaration of Dr. Gerald R. Webster
(Webster Decl.) Ex. 1. This means the average whiter — but not the average Navajo voter —
can more readily obtain in-person assistance if bave questions about their ballot, registration
problems, or need any other help in the voting @sscFor instance, voters in Monticéllwho
have been inactivated for some reason and therefoutl not receive a ballot in the mail in
advance of the election, can easily go to the GoGidrk’s office, re-register, and vote during
the fourteen days of early voting. Opp. Br. ExD@position of Edward Tapaha, at 82:11-83:12.
Such assistance is largely unavailable to Navajo kivie further from MonticellG.

While the real issue here is the fact white vokerge voting opportunities unavailable to

Navajo voters, Plaintiffs also dispute Defendaagsertions regarding the individual Plaintiffs’

transportation and lack of access to private vekjcIRather, Section 2 involves a comparative stahd
whether political processes “are not equally opepatrticipation” by minority voters because thosgevs
are given “less opportunity” than white voters #tiipate in elections and elect their represérdgatof
choice.
Pls.” MPI at 18-19.
* Monticello is 84 percent white. Complaint  27.
® Defendants assert that “[r]ather than satellifce$ for early voting or absentee voting, Plafeténd other
County voters have mail-in-ballots.” Opp. Br. at.61, 12 n.35. However, as explained in Plaintiffgtion for
Preliminary Injunction, Defendants are obligatediier Utah law, to provide 14 days of in-personyeaoting.
Furthermore, Defendants have acknowledged numeires (1) that such an opportunity is availabléhim
majority-white County seat of Monticello and (2attsuch in-person early voting provides seriouselitnSee
Opp. Br. Ex. 11 at 88:7-10 (“There is always aryeanting location. The clerk’s office can alwafgsmction as an
early voting location. People would bring theirlbahere, sit down there and mark it.ij; Ex. 9 at 82:11-83:12
(describing how, voters who have been inactivateddme reason, can go to the County Clerk’s office
Monticello, reregister, and vote, during the foartelays of early voting); Kane Decl. Ex 2 at 1622{the Office
Manager for the County Clerk’s Office explainingth[tlhe advantage of having a polling locatioror office is
that we were able to resolve any of those [votelgted] issues in our office.”).
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voting histories. Defendants argue because PlaRitiflips acted as an election official, she
therefore must be comfortable voting in EnglishisTdssumption, however, is both
inappropriate and ungrounded: a person can helpelgctions and still be uncomfortable voting
in a second language, especially given the comptaxling of many ballot measures.
Furthermore, it is unclear why Defendants thinik itelevant and exculpatory that Plaintiff
Phillips and other Plaintiffs voted by mail in tB@14 elections and 2015 municipal elections,
given those elections were conducted entirely by fwéth the exception of the voting site at the
County Clerk’s office in Monticello).

Defendants also argue because voter participatimmnéased” and “more than doubled”
between the 2012 election (which had in-persomgath most precincts) and the 2014 election
(which was conducted entirely by mail), there ismary to Navajo voters. Defendants’
assertion is contradicted by the record. Not sanpgiy, Defendants do not cite any specific data
to substantiate their claim, because there is nMdatendants do not provide expert analysis of
turnout data in San Juan County to support theataekationship they assert. In fact, even a
cursory analysis of turnout data demonstrates Risfiet's contention is patently false. According
to election results published by San Juan Coumtlyyéen 2010 and 2014 (both non-presidential
year elections), turnout did not “double” and iotfdecreased among many predominantly
Navajo precincts. Mejia Decl. Ex. 4. By contrastnbut increased during this same time period
among many predominantly white precincts that aitipreviously have vote-by-malb.

4. DOJ “Tacit Approval” of County Election Procedures

Defendants contend because the DOJ has been niogiftr some degree) the County’s
election procedures, including the recent vote-lajtimplemented during the June 2016
primary election, and because the DOJ has noftifiedCounty of no violation of law, the DOJ

has “tacitly” approved the vote-by-mail procedunel atherefore, it must be lawfuiseeOpp. Br.

24



Case 2:16-cv-00154-JNP Document 112 Filed 09/19/16 Page 31 of 48

at 40-44. Defendants’ argument is illogical. Simpécause the DOJ has not formally intervened
in the run-up to the November 2016 election dod¢smean the proposed voting procedures are
lawful. Defendants have not cited any statute aisi@nal law that would preclude a finding of
unlawfulness concerning an election merely becansavestigative body failed to intervene (or
impliedly created an understanding as to legabgfpre any actual votes were taken. What is
more, even if the DOJ’s actions could be intermtete conferring “tacit” agreement that the
proposed vote-by-mail procedures are completelgl)elgis Court is not bound by the agency’s
conclusionsCf. Oberstar v. F.D.1.C.987 F.2d 494, 500-03 (8th Cir. 1993) (rejecting a
reversing FDIC’s determination that individual \atdd federal banking laws3tate of Or. By &
Through Div. of State Lands v. Bureau of Land Mgén6 F.2d 1419, 1425-32 (9th Cir. 1989)
(rejecting conclusions of the Interior Board of Hafsppeals regarding apportionment of federal
land under U.S. law).

1. ARGUMENT

Plaintiffs have established mail-only voting via@attheir constitutional right to vote and
the statutory protections protecting that righteyihave sought a preliminary injunction seeking
full protection of their voting rights in the timietakes the Court to make a final ruling on the
issue. To obtain a preliminary injunction, a movamist establish the following: (1) the movant
will suffer irreparable injury unless the injunaticssues; (2) the threatened injury outweighs
whatever damage the proposed injunction may cdugsegdposing party; (3) the injunction, if
issued, would not be adverse to the public inteeast (4) there is a substantial likelihood of
success on the meritdeideman 348 F.3d at 1188.

Initially, contrary to Defendants’ arguments othemy Plaintiffs are authorized by statute
to seek preliminary relief for Voting Rights Actolations.See52 U.S.C. § 10308(d). Using the

same standard employed by the Tenth Circuit, cdwarve granted preliminary relief for Voting
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Rights Act violations very similar to the reliefdiitiffs seek hereSeee.g, Harris v. Graddick
593 F. Supp. 128, 132-136 (M.D. Ala. 1984) (gragptimeliminary injunction in Section 2 case);
U.S. v. Metropolitan Dade Cnty, F|&815 F. Supp. 1475, 1478 (S.D. Fla. 1993) (grantin
preliminary injunction in Section 203 casBhlick v. City of BetheNo. 3:07-CV-0098, ECF No.
327, Order (same).

In their section regarding the standard Plaintifisst meet for injunctive relief,
Defendants make two main arguments. First, theyetmh‘the injunction Plaintiffs are seeking
with theirMotionis one that falls within all three of the typesmfinctions that are disfavored
by the Tenth Circuit” and is therefore “subject’d@dstricter standard.” Opp. Br. at 13. Even if
Plaintiffs were seeking any of the types of injumes disfavored by the Tenth Circuit, Plaintiffs
satisfy this “stricter standard,” as shown below.

Second, Defendants argue “Plaintiffs are seekipmative relief beyond the four corners
of theirComplaint and the Court therefore does not have jurisdictmissue a preliminary
injunction. In making this argument, however, Defants mischaracterize the relief sought and
describe it as simply “ask[ing] the Court to do gwath mail-in ballots.” Opp. Br. at 12-13. At
no point have Plaintiffs ever sought to do awayhvaitmail-in balloting option in San Juan
County, and Defendants’ assertion otherwise isdasea self-servingly flawed misreading of
the Complaint the Court should reject. In realihg relief sought in the Complaint includes,
among other things, the “reopen(ing] [of] pollinges equally accessible to Navajo voters as to
white voters and (2) fully comply[ing] with theibbgations under Section 203 of the Voting
Rights Act, 52 U.S.C. § 10503.” Complaint at 21eThklief Plaintiffs seek in their motion for
preliminary injunction specifies the steps necestamake “polling sites equally accessible”

and for bringing the County into full compliancethwthe Voting Rights Act.
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The Supreme Court has recognized such relief isopppte.De Beers Consol. Mines v.
U.S, 325 U.S. 212, 220 (1945) (“A preliminary injurantiis always appropriate to grant
intermediate relief of the same character as timtiwmay be granted finally.”). None of the
cases relied upon by Defendants support their opmoso Plaintiffs’ motion for a preliminary
injunction. As discussed below, all four requirertsefior the issuance of a preliminary injunction
are met both for Plaintiffs’ Section 203 (languagsistance) claim and Section 2 (equal
opportunity) clair?

A. Substantial Likelihood of Success on the Merits

As explained further below, Plaintiffs have showailronly voting in San Juan County
violates the Constitution and the Voting Rights Asefendants’ arguments otherwise are all
unavailing, as are their misleading attempts tddripcus the Court’s attention to their recent
and promised procedures, which are not at isstleei€omplaint. Accordingly, Plaintiffs meet
whatever standard for likelihood of success omtlegits the Court decides applies for their
motion, whether it is heightened (as argued by Dddats), substantial (in a normal case), or
relaxed, the standard Plaintiffs believe shouldyafeeHeideman 348 F.3d at 1189 (holding
“when the three ‘harm’ factors tip decidedly in avant’s favor, the ‘probability of success
requirement’ is somewhat relaxedsge alsaContinental Oil Co. v. Frontier Ref. G838 F.2d

780, 781-82 (10th Cir.1964) (same).

® Defendants also contend that “Plaintiffs nevesratited to verify . . . before bringing this law&iitat the County
modified the procedures used in the 2014 electiothie 2016 election cycle. Opp Br. at 10. To tbetrary, as
Plaintiffs provide in their Complaint 16, on Sepber 14, 2015, the Lawyers’ Committee for CivijRs Under
Law and the ACLU (counsel for Plaintiffs) sent ttde to the County Clerk’s office in support of thavajo
Nation’s request to repeal the mail-only system mmastate polling placesSeePlaintiffs’ Reply to Defendants’
Opposition to Plaintiffs’ Motion to Expedite Disceny (Pls.” Reply to Defs.” Opp. to PIs’ Mot. to Eeglite
Discovery) Ex. B at 2-4. The County Clerk respahda October 1, 2015, stating that he would natdopening
polling places and that he needed to give the issue “time and considerationSeeComplaint § 63. Thus,
Plaintiffs did in fact attempt to verify before bging this lawsuit whether the County intended tudify the
procedures used in the 2014 election for the 20ddien cycle, and were informed that no decisiad been
reached.
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1. Plaintiffs are Likely to Succeed on the Merits dmeir Section 203
(Language Assistance) Claim

Defendants claim “Section 203 does not createvef@iright of action. Rather, it is
enforceable only by the Attorney General pursuar@dction 204, codified at 52 U.S.C. §
105054.” Opp. Brief at 461n support, Defendants cilekom v. New Yori2013 WL 3095010
*8 (E.D.N.Y. June 18, 2013aff'd, 583 F. App’x 15 (2d Cir. 2014), for the propositithat
“[the only Court to have apparently considered issue concluded, based upon the clear
language of Section 204, that the bilingual electequirements of Section 203 are enforceable
only by the Attorney General.” Opp. Br. at 46-47 (engban original).

Defendants misrepresedekom That case held only “the three-judge panel resant
under 8§ 1973aa-2 [Section 204] was inapplicablet’itodid not question whether Section 203
created a private right of actionekom 583 F. App’x at 17. Other courts have also esecti
jurisdiction over claims brought by private plaffgito enforce Section 203, without any
guestion being raised as to whether there wasvatprright of action under Section 208eeg
e.g, Padilla v. Lever463 F.3d 1046, 1048 (9th Cir. 2006hinese for Affirmative Action v.
Leguennec580 F.2d 1006, 1008 (9th Cir. 1978yick No. 3:07-CV-0098, ECF No. 327, Order.
Moreover, Defendants do not cite a single casehiclwa court has held there was no private
right of action to enforce Section 203, becausecthee none.

The Voting Rights Act, read as a whole in the centé its legislative history, can be
read only as creating a private right of actionam@ection 203. In the 1975 amendments to the
Voting Rights Act, Congress amended Section 3 ®fAbt to make it explicit that “an aggrieved
person,” like the Attorney General, could institteegproceedinginder any statuteo enforce the

voting guarantees of the fourteenth or fifteentreadment.” 52 U.S.C. § 10302(a) (emphasis

" Section 203 imposes “bilingual election requirers&opon covered jurisdictions, such as San Juam{you
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added). In the Judiciary Committee Report accomipgnypat amendment, the Senate
specifically noted it was intended “to afford tovate partieshe same remediaghich Section 3
now affords only to the Attorney General.” S. RBp. 94-295 at 39-40 (1975), as reprinted in
1975 U.S.C.C.A.N. 806 (emphasis added). The “dofdreement mechanism” depended
heavily on “private attorneys general”’ to suppleirtbe Attorney General’s efforts to secure
compliance with the Actld.; see also Roberts v. Wams@83 F.2d 617, 621 (8th Cir. 1989)
(finding the 1975 addition of “aggrieved persons'Section 3 of the Voting Right Act was
intended to broadly confer standing to voters segko enforce the Act’s provisionsjponway
School Dist. v. Wilhojt854 F. Supp. 1430, 1432-33 (E.D. Ark. 1994) (sarihés apparent
Congress intended to create a broad private righttmn to enforce Section 203, even if the
right to a three judge court was limited to actibnsught by the Attorney General.

Defendants also contend “there is not a substdikedihood that Plaintiffs’ [Section
203] claim will succeed.” Opp. Br. at 47. To thentrary, the evidence shows Plaintiffs are
likely to succeed on their Section 203 claim. Ataded in Plaintiffs’ motion for preliminary
injunction, San Juan County failed to provide thél with election information in Navajo and
failed to provide effective Navajo language tratiska Pls.” MPI at 10-11. Furthermore,
Defendants do not dispute the fact that, while B&mn provided the voter registration form and
public notices regarding the mail-only process mylish, these same materials were not
provided in Navajo, contrary to the County’s obtigas under the language assistance provision

(Section 203) of the Voting Rights AGeeGorman Decl. 1 14, Ex. 8 (screenshot of San Juan’s

election websitehttp://www.sanjuancounty.org/elections_voting.hshowing voting forms in

8 Congress also strengthened the private attorneysrgl provisions in the 1975 and 2006 amendmenasiting

and amending Section 14(e) of the Voting Rights Attich authorizes private litigants who prevaitases to
enforce the voting guarantees of the Fourteenthteenth Amendments to recover “a reasonableratos fee,
reasonable expert fees, and other reasonabldititigexpenses.SeePub. L. No. 94-73, § 402, 89 Stat. 400, at 403;
Pub. L. No. 109-246, § 6, 120 Stat. 577, at 58D62Qcodified as amended at 52 U.S.C. § 10@&)D
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English, but not Navajo). Finally, while the Coumyovided general information about the races
on the primary ballot, the County failed to provaleomprehensive translation of that ballot.
Gorman Decl. 1 14.

2. Plaintiffs are Likely to Succeed on the Merits dmeir Section 2 (Equal
Opportunities) Claim

In responding to Plaintiffs’ Section 2 claims, Dadants argue Plaintiffs “have alleged
no facts” that the “County’s voting process as @l@lafforded them less opportunity to
participate in the political process,” becausedf#] of the Plaintiffs voted in the 2014 election,”
and because “more Navajo voters participated irR€1iel election.” Opp. Br. at 51. As detailed
in Section I, Defendants ignore key facts showlrgjendants’ practices create unequal voting
opportunities €.g, Defendants fail to address differences in mdivdey in the County or the
fact the average white voter, but not the averageald voter, has access to in-person voting and
assistance at the County Clerk’s office for theddgs of statutory mandated early voting). In
focusing on the fact “each of the Plaintiffs votedhe 2014 election,” Defendants also fail to
appreciate that establishing a violation of Secf#aloes not require a showing that individual
voters are barred from registering to vote or \gntee supra. 3.

Similarly, Defendants’ focus on turnout in the 2@ldction is irrelevant and
misleading? regardless of general trends in turnout durinqnglsielection two years ago,
Plaintiffs and other Navajo voters were denied & eantinue to be denied — the same voting
opportunities as white voters. The Supreme Cowgtreeently instructed that, “courts should not
place much evidentiary weight on any one electidbhC. State Conf. of the NAACP v. McCrory,
et al, 2016 WL 4053033, at *16 (4th Cir. July 29, 2016&)ing Gingles 478 U.S. at 74-77

(noting the results of multiple elections are mprebative than the result of a single election,

? SeeSection I1.(b)(iii).
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particularly one held during pending litigationvidence of decreased turnout “is not required
to prove a Section 2 claim of vote denial or abemgnt”:

[a]n election law may keep some voters from gomthe polls, but

in the same election, turnout by different voterghhincrease for

some other reason. . . More fundamentally, no aityhgupports

requiring a showing of lower turnout, since abrichgat of the right

to vote is prohibited along with denial.
Veasey v. Abbqt2016 WL 3923868, at 24 (5th Cir. July 20, 201#ijirfg U.S. Const. amend.
XV; 52 U.S.C. § 10301(a)). Accordingly, Defendardsjument that a direct negative impact on

turnout is required is unsound.

B. Irreparable Harm
The right to vote is one of the most fundamengtts in our system of government.
Reynolds v. Sim877 U.S. 533, 554 (1964tarman v. Forsseniys880 U.S. 528, 537 (1965);
Elrod v. Burns427 U.S. 347, 373 (1976). The right to vote itk to special constitutional
protection because:
The right to vote freely for the candidate of ongwice is of the essence of a
democratic society, and any restrictions on thgditrstrike at the heart of
representative government. . . . [T]he right toreise the franchise in a free and
unimpaired manner is preservative of other basit ghts.
Reynolds377 U.S. at 555, 562ccord Wesberry v. Sander876 U.S. 1, 17 (1964) (“[o]ther
rights, even the most basic, are illusory if thghtito vote is undermined”). Because of the
preferred place it occupies in our constitutior@esne, “any illegal impediment to the right to
vote, as guaranteed by the U.S. Constitution dutgtawould by its nature be an irreparable
injury.” Harris, 593 F. Supp. at 13accord Dillard v. Crenshaw Cnty 640 F. Supp. 1347,
1363 (M.D. Ala. 1986) (“denial of the right to vdteonstitutes irreparable injuryf;ook v.

Luckett 575 F. Supp. 479, 484 (S.D. Miss. 1983) (“peratetig voter dilution” constitutes

“irreparable injury”);seealsoElrod, 427 U.S. at 373 (the loss of constitutionallytpobed
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freedoms “for even minimal periods of time, cong#st irreparable injury”). The Supreme Court
has consistently held “all qualified voters haveamstitutionally protected right to vote, and to
have their votes counted Fish v. Kobach2016 WL 2866195, at *26 (D. Kan. May 17, 2016)
(quotingReynolds377 U.S. at 554). “When an alleged constitutiorgit is involved, most
courts hold that no further showing of irreparablary is necessary.ld. (quotingKikumura v.
Hurley, 242 F.3d 950, 963 (10th Cir. 2001)).

Defendants argue because “Plaintiffs have not bleered the right to participate in the
voting process” and because the “County has pravider polling places,” therefore “Plaintiffs
have not been and will not be harmed.” Opp. B&&tDefendants mischaracterize the injury at
issue. Plaintiffs’ injury is not related to whethbe individual Plaintiffs were or were not able to
cast a ballot; rather, Plaintiffs’ injury conceithe fact they were denied equal opportunities to
cast that ballot (e.g., they did not have the opputy to vote in person, with the possibility of
assistance, during the 14 days of early votingjtHemmore, Plaintiffs have been and continue to
be denied the language assistance they are enttlatder Section 203 of the Voting Rights
Act, which requires San Juan to “provide| ] re@#ibn or voting notices forms, instructions,
assistance, or other materials or information rgggtio the electoral process, including ballots”
in Navajo, if it provides those forms in English.dther words, under Section 203, any and
every voting material provided in English must ab&oprovided in Navajo. While the County
provided some information in Navajo concerningridees on the primary ballot on the County’s
website, they failed to provide a full translatiminthe ballot on the website or at polling places,
as promised. Gorman Decl. § 14; Defs.” Answer JF2ially, the County failed to translate voter

registration forms, candidate filing informatiote&ion information guides, or other materials
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provided in English in violation of their obligatie under Section 203 — a fact Defendants do not
dispute.

Plaintiffs acknowledge, after the lawsuit was fjl@fendants first announced they had
taken initial steps to bring the County into coraptie with the Voting Rights Act and
Fourteenth Amendment by, for example, opening ltheet additional polling sites for the June
primary. In a similar case language assistancegaights case, the District of Alaska granted a
preliminary injunction (including many of the samypes of relief), despite the fact the
Defendants in that case had taken steps to imgh@relanguage assistance efforts:

After considering this evidence and the partieguanents at the July 8, 2008
hearing, the Court also rejects the State Defestaahtention that injunctive
relief should be denied because the State is imibst of revamping its MLAP
[minority language assistance program]. The ewdeshows that State officials
became aware of potential problems with their lagguassistance program in the
spring of 2006, after the Native American Rightaiérissued a report describing
the State’s alleged failure to comply with the VRAninority language

provisions. Yet the State’s efforts to overhae lBinguage assistance program
did not begin in earnest until after this litigatibegan... Therefore, while the
State contends that an injunction is unnecesdagycaurt disagrees in light of the
fact that: 1) the State has been covered by Sec#i08 and 4(f)4 for many years
now; 2) the State lacks adequate records to docupash efforts to provide
language assistance to Alaska Native voters; atlge3)evisions to the State's
MLAP, which are designed to bring it into compliapare relatively new and
untested. For all these reasons, the Court coesltitht injunctive relief is both
appropriate and necessary. The Court acknowletigeshe State has undertaken
significant efforts to improve its language assist&aprogram. But by the State’s
own admission, the overhaul remains a work in gsgyr.. Until these measures
and others are fully in place, the evidence of phsttcomings justifies the
issuance of injunctive relief to ensure that Yugpeaking voters have the means
to fully participate in the upcoming State-run élecs.

Nick, No. 3:07-CV-0098, ECF No. 327, Order at 8-9. $anhy, San Juan County’s
efforts remain a “work in progresdd. The County’s efforts to notify residents of eleati
changes fell shorgee supréection II(b)(ii) (discussing Defendants’ admissthat, despite

being promised, radio announcements regardingQté primary were never made); the

33



Case 2:16-cv-00154-JNP Document 112 Filed 09/19/16 Page 40 of 48

translation of the June primary ballot on the wibgias incompleteseeGorman Decl. | 14;
they failed to provide audio translations of thédiaat polling places, as promiseske supra
response to Fact 7; the County’s translators wetérained,d.; and, the County failed to offer
fourteen days of in-person early voting anywhereitthe predominantly white town of
Monticello. Like the defendants in the Alaska cd3efendants’ actions here are “new and
untested.”Nick, No. 3:07-CV-0098, ECF No. 327, Order at 8-9. ‘tence of [the County’s past
shortcomings justiffy] the issuance of injunctiwdief to ensure that [Navajo] [ ] voters have the
means to fully participate in the upcoming [ ] ¢lexs.” Id.

Moreover, other than including an unverified staéefrin the declaration of the County
Clerk, the County has yet to provide any proofdkeision to reopen polling places was made
beforethe Complaint was filetf’ The Tenth Circuit has held, in such cases, “aysirould not
be able to evade judicial review, or to defeatdgjuent, by temporarily altering questionable
behavior.”Unified Sch. Dist. No. 259, Sedgwick Cty., Kamisability Rights Ctr. of Kansas
491 F.3d 1143, 1149 (10th Cir. 2007) (quot@ity News & Novelty, Inc. v. City of Waukesha,
531 U.S. 278, 284 n.1 (2001)). Without a prelimyniajunction, the County would be free to
reverse even those initial steps it has taken tet mte&obligations under the Voting Rights Act,
causing plaintiffs irreparable harm.

A denial of Plaintiffs’ Motion for Preliminary Injuction will impact Plaintiffs and other
Navajo residents in an immediate and direct mariii@ere is no process for ordering ‘re-
votes’... “Once an election is over, it is over ang ilittle consolation to say that the problem

will be remedied in the next electiorSpirit Lake Tribe v. Benson Cnty., N.2010 WL

10 All the available evidence — including county ntesiand news articles — indicate that the decisiasmmade
after the Complaint was fileGeePls.’ Reply to Defs.” Opp. to PIs.” Mot. to ExpegliDiscovery Ex. A, ECF 69-1
(news article indicating that no decision had bewle as of the February 16, 2016 county commissieeting,
contrary to Defendant Nielson’s assertion in hisla&tion ( 20)).
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4226614, at *5 (D.N.D. Oct. 21, 2010). The Navajonkhn Rights Commission staff will
continue to have to travel to San Juan and expeswlrces to provide notice of the County’s
changes and clear up confusion. Second Gorman P8cINavajo residents like Plaintiff
Whitehat, who may be traveling on Election Day/, Wwé denied the opportunity to vote early in
person if the County fails to create satellite yadte offices on the Navajo Reservation with the
same 14 days of early voting available in majowtyite Monticello. Second Whitehat Decl. | 5-
6. (explaining he prefers to vote in person, buy matraveling on Election Day). Similarly, if
the Skows, Ms. Farley, Ms. Phillips or other Navajoo do not fully understand English are not
provided with complete, accurate translations @2016 general election, their right to vote will
be harmed. Even if they receive their ballotspieshe poor mail delivery system, and the fact
many Navajo do not pick up their mail on a regllasis, they may not understand what the
ballot is and might accidentally throw it away. Mm@l Expert Report at 189-91 (quoting Navajo
residents of San Juan explaining “people out thexg hardly ever go to the post office” and
some Navajo didn’t vote in 2014 because “they di@nbw what was on the paper [ballot].”).
But there are further barriers: even if these Navegidents get their ballot, and even if Plaigtiff
and other Navajo residents are able to get momeya®and access to a Cap travel for, on
average, an hour to one of the three polling plateLounty claims it will have open on the
Navajo Reservatidh to get translation assistance voting (a trip whiters fluent in English do
not have to make), Plaintiffs and other Navajodests still will not receive a complete and

accurate translation of the ballot, as the Couatyfailed to train its translators, provide

 While only 11.2 percent of whites in the Countyelbelow the poverty level, 42.3% of American Imdidive
below the poverty line2009-2013 American Community Survey 5-Year Estimafl701Nearly a third of
American Indian households in the county live affiacome of less than $10,00@. at B19001C. Less than one
percent of white households in San Juan have nigleglwvhile one in ten American Indian householdsaithout a
vehicle. 2006-201@merican Community Survey Selected Population Tge04.

121n 2012, the County had at least nine polling @faon the Reservation. Gorman Decl. { 15.
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translators with scripts, or provide audio tranesla of election materials at polling sites.
Webster Decl. 1 3, Ex. $pe also supraesponse to Fact 7. Plaintiffs will lose theirlgpito

vote, with clarity and with the “effective” assiatze they are entitled to under federal law, for the
next President of the United States or any othiezeobn the ballot. 28 C.F.R. 8§ 55.2(b). It is
“little consolation” that, at a later date in afdrent election, Defendants may be ordered to fully
comply with their obligations under federal civigjints laws to provide equal opportunities to
vote.Spirit Lake Tribe 2010 WL 4226614, at *5.

Plaintiffs, for the reasons set out above and éir themorandum in support of their
motion for preliminary injunction, will suffer irgarable injury if Defendants fail to provide
effective language assistance in upcoming anddutlections under Sections 203 and 2 of the
Voting Rights Act and the Fourteenth Amendment.

C. Balance of Harm

The threatened injury to Plaintiffs outweighs amyrh an injunction might cause
Defendants. The only burden to Defendants weréjbaction to issue amounts to the
administrative steps they would have to take tadochupcoming and future elections in
compliance with Sections 203 and 2 of the VotingH®s Act and the Fourteenth Amendment.
But as the Supreme Court has held: “administratore/enience” cannot justify a state practice
that impinges upon a fundamental righaylor v. Louisiana419 U.S. 522, 535 (1975¢cord
Dillard, 640 F. Supp. at 1363 (stating “the administrativeden” on county defendants “cannot
begin to compare with the further subjection of ¢banties’ black citizens to denial of their right
to full and equal participation”). Administrativests in similar cases have been found to be
“outweighed by the fundamental right at issug.S. v. Berks Cty., Pa250 F. Supp. 2d 525, 541
(E.D. Pa. 2003) (Section 2 case granting Hispalaimiiffs a preliminary injunction)see also

Johnson v. Halifax Cnty., N.(594 F. Supp. 161, 171 (E.D.N.C. 198%ylor, 419 U.S. at 535.

36



Case 2:16-cv-00154-JNP Document 112 Filed 09/19/16 Page 43 of 48

Furthermore, while Defendants argue they are coeckeabout duplicating work
allegedly “already completed” — such as providipge-election publicity in Navajo” — this
argument holds no weight as these types of a@sviteed to occur in every election cycle, and
Plaintiffs are simply trying to ensure that occwas,Defendants’ promises regarding election
procedures fell short in the primary electidrSimilarly, while Plaintiffs applaud Defendants for
producing the Navajo-English glossary of electiemmts, the glossary was created over 26 years
ago, has not updated to reflect recent changes (e igflect terms related to online voting
resources and the fact Utah voters can now redstaste online), and has not been distributed.
Opp. Br. Ex. 9 at 99:18-100:20.

D. Public Interest

The Voting Rights Act is a Congressional direcfioethe immediate removal of all
barriers to equal political participation by racd language minorities. When it adopted the
remedial provisions of the Act in 1965, Congressccthe “insidious and pervasive evil” of
discrimination in voting and acted “to shift thevadtage of time and inertia from the
perpetrators of the evil to its victimsSouth Carolina v. KatzenbacB83 U.S. 301, 309, 328
(1966). In the legislative history of the 1965 Aas, well as the 1970, 1975, 1982, and 2006
extensions, Congress repeatedly expressed itd itier voting restraints on account of race or
color should be removed as quickly as possibladerto ‘open the door to the exercise of
constitutional rights conferred almost a centurg. &gNAACP v. State of N.,Y413 U.S. 345,

354 (1973) (quoting H.R. Rep. No. 439"800ng., ' Sess. 11 (1965)%ee als@. Rep. No.

417, 97" Cong., 2d Sess. 5 (1982), reprinted in 1982 USCQA&RI (“[o]verall, Congress hoped

13 As mentioned above, despite being promised, thentydailed to make radio announcements regardiec?016
primary; the translation of the June primary batlotthe website was incompletgeGorman Decl. § 14;
Defendants failed to provide audio translationthefballot at polling places, as promised; the @gariranslators
were not trainedsupraFact 7; and, the County failed to offer fourteayslof in-person early voting anywhere but
in the predominantly white town of Monticello.
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by passage of the Voting Rights Act to create atatechanisms for dealing with continuing
voting discrimination, not step by step, but conmaresively and finally”); Fannie Lou Hamer,
Rosa Parks, and Coretta Scott King Voting Rights Reauthorization and Amendments Act of
2006, Public Law 109-246, 120 Stat. 577, Sectidn)(3] (“[t]he continued evidence of racially
polarized voting in each of the jurisdictions caaeby the expiring provisions of the Voting
Rights Act of 1965 demonstrates that racial anduage minorities remain politically
vulnerable, warranting the continued protectiothef Voting Rights Act of 1965”). As the Court
held inBriscoe v. Bell432 U.S. 404, 410 (1977), the Voting Rights Aotgglements Congress’
intention to eradicate the blight of voting discimation with all possible speed.”

Given the clear and unambiguous intent of Congtesisthe door to minority political
participation be opened as quickly as possiblengmction requiring Defendants to comply
with Section 203 and Section 2 of the Voting Rights is in the public interesEeeHarris, 593
F. Supp. at 135 (“...when section 2 is violated thblig as a whole suffers irreparable injury”);
Johnson594 F. Supp. at 171 (the “public interest” isveer by enjoining discriminatory election
procedures).

The public also has a broad interest in the intg@fi elected government which is
compromised by a system that fails to weigh theyaf all citizens equallyseeCook 575 F.
Supp. at 485 (“[t]he public interest must be coneérwith the integrity of our representative
form of government”)Navajo Nation 2016 WL 697120, at *15 (finding San Juan County’s
failure to correct racially discriminatory redisfing lines“offends basic democratic
principles”). Subjecting the Plaintiffs and other Navajo votamnd residents of San Juan County
to officials elected under an “inequitable” systenmuld be adverse to the public interest.

Watson v. Comm’rs of Harrison Cnt$16 F.2d 105, 107 (5th Cir. 1980).
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The Fourth Circuit has held the presence of a tddatute that prohibits the alleged acts
of a defendant and supplies the gravamen of a @niphligns” the moving party provisionally
“on the side of the public interest and constit@dded weight in favor of precautionary relief.”
Blackwelder Furniture Co. v. Seilig Mfg. €650 F.2d 189, 197 (4th Cir. 1977). Plaintiffs here,
through Section 203 and Section 2, are aligned thighpublic interest and an injunction against
behavior that would violate the statutes would psterthat interest.

Defendants argue vote-by-mail procedures “haveddit the voting public, especially
the County’s Navajo voters, more options and opputies to vote” and “[ijn the 2014 election
cycle, the County saw an increase in Navajo andratbter participation.” Opp. Br. at 55.
However, while Defendants’ electoral system mayehereated additional voting opportunities
for San Juan residents in the sense that all atiyistered voters are now supposed to receive a
ballot in the mail, these opportunities are notadlyiavailable to both white and Navajo voters
when considered within the totality of the circuarstes. Navajo voters are more likely to be
poor and illiterate than white voters, making itmndifficult for them to take advantage of the
mail-voting opportunitiesSeePIs.” MPI at 21 (citing 2009-2013 American Commntyrgurvey
5-Year Estimates, B19001C). Furthermore, the awevdyte voter, but not the average Navajo
voter, has access to fourteen days of in-persdy eaiing and assistance in the County Clerk’s
office in Monticello. In addition, as described a&bpthe impact of the mail-only system on voter
turnout is much more complicated than Defendantsenoait. SeesupraSection 1l(b)(iii); see
alsoMcCool Expert Report at 188-90.

V. CONCLUSION

For the reasons set forth in their Motion for Rrétiary Injunction and Memorandum in

Support as well as above, Plaintiffs respectfudlguest the Court order Defendants to (1) reopen
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polling sites equally accessible to Navajo votarsoawhite voters; (2) create at least three
satellite offices on the Navajo Reservation towvaliarly in-person voting; and (3) fully comply
with their obligations under Section 203 of the ¥gtRights Act, 52 U.S.C. § 10503, to provide
full translation, interpretation, and assistana®ises to Navajo speaking voters, to govern the

November 2016 general election and other electimtis further order of this Court.
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