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Pursuant to Fed. R. Civ. P. 65(a) and D.S.D. CR.711, Plaintiffs Navajo Nation
Human Rights Commission (“NNHRC”), Peggy Phillipdark Maryboy, Wilfred Jones, Terry
Whitehat, Betty Billie Farley, Willie Skow and Malgkow (“Plaintiffs”) respectfully move this
Court for a preliminary injunction ordering Defemtig to fully comply with their obligations
under Section 2 and Section 203 of the Voting Rigidt by (1) reopening the polling sites
available prior to the 2014 decision to switch tmal-only voting system; (2) creating at least
three satellite offices on the Navajo Reservatmallow early in-person voting; and (3) fully
complying with their obligations to provide fulltnslation and assistance services to Navajo
speaking voters prior to the 2016 general elediwh for future elections, until further order of
the Court. This motion is supported by the memauamtielow and the declarations filed
separately. Plaintiffs request oral argument.

Specifically, as further detailed in the accompagyProposed Order, Plaintiffs
respectfully request this Court require Defendamts

1. Reopen polling places available in the 2012 elestio

2. Open at least three satellite office on the portib8an Juan County covered by
the Navajo Reservation for early in-person voting;

3. Employ bilingual coordinators;

4, Ensureall election materials provided in English are alsovted in Navajo;
5. Recruit bilingual poll workers or translators;

6. Provide mandatory training for poll workers ancenpireters;

7. Provide sample ballots in audio form in Navajo wetiuipment to play it on;
8. Provide pre-election publicity in Navajo.

9. Ensure the accuracy of translations;

10. Provide a Navajo glossary of election terms;

11.  Submit pre-election and post-election progressrnepand
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12.  Generate and provide Plaintiffs with election data.
l. INTRODUCTION

Plaintiffs seek a preliminary injunction prohibigiidefendants from continuing to violate
Section 2 and Section 203 of the Voting Rights ARtaintiffs seeks this relief because of the
continuous nature of Defendants’ violations andalbise Plaintiffs will suffer immediate and
serious harm if Defendants do no open a suffiaremmber of polling places and Defendants do
not comply with the minority language requiremeuitshe Voting Rights Act. Without relief,
Navajo residents will not receive their statutontandated language assistance or have the same
access to in-person voting as white residentsisnNbvember’s general election.

. STATEMENT OF FACTS
A. Impact of Voting Procedures on Navajo Voters in Saduan County

San Juan County is located in the southeasterrecofrJtah and contains a substantial
portion of the Navajo Reservation. U.S. Census 8ui®an Juan County, Utah - Profile of
General Population and Housing Characterist{g®10). The Navajo Indian population of San
Juan County constitutes 50.4 percent of the taahty populationld. Navajo is historically an
unwritten language, and a large proportion of tlwadjo Indians residing in San Juan County are
unable to speak, write, or read the English languBgclaration of Leonard Gorman (NNHRC
Decl.), 1 6, attached hereto as Exhibit A; Ameri€Cammunity Survey Selected Population
Tables 2006-2010, DP02.

In 2014, San Juan County officials decided to cjoséng places and move to a mail-
only voting system. NNHRC Decl. 1 5. Under thattegs the only possible location to vote in
person was in Monticelldd. 11 4-5. All of the mail-in ballots and accompargwritten

materials were in English only. NNHRC Decl.  7.ring the 2014 election, ballots were mailed
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on October 10, which gave voters only three weeksdeive ballots, complete them, obtain
language assistance if necessary, and return tgsdaNNHRC Decl. 1 8.

Under a mail-only system, Navajo citizens haveaawdl, on average, 103.57 minutes to
vote in Monticello (the only location for in-persenting) as compared with an average travel
time of just 34.66 minutes for white voters. Deataon of Dr. Gerald R. Webster (Webster
Decl.), Ex. 1, attached hereto as Exhibit B. Whacheprecinct had a polling place, as was the
case in 2012, the average travel time for Navagaents to get to a polling place was just 13.94
minutes.Id.

Furthermore, the fact many Navajo live in ruraleasref the County complicates mail
delivery and means they are less likely to rectdiedr mail, including their ballots. In addition,
the experience and expectation of hostility assediavith traveling to Monticello is a significant
deterrent for many Navajo in San Juan County. Aswdised more below, historical
discrimination against Navajo in San Juan is wetiuimented so it is no surprise Plaintiffs and
other Navajo residents would avoid going to theangj white town of Monticello to vote early
in person. Declaration of Plaintiff Terry Whitel{g¥hitehat Decl.) 11 2-3, attached hereto as
Exhibit C.

B. Defendants Have Denied Requests to Completely Reopiolling Sites and
Provide Effective Language Assistance

Prior to 2014 there were nine physical polling lomas with a total of at least 24
translators or trained language assistants in &am Gounty to assist Navajo speaking voters

cast their ballots on Election Day. NNHRC Decl., Bxat § 8. After investigating, the NNHRC

! Utah election code considers a ballot returnechhi} valid only if it is “(i) clearly postmarked bere election day,
or otherwise clearly marked by the post officeexzived by the post office before election day; @indeceived in
the office of the election officer before noon bie tay of the official canvass....” Utah Electiood@20A-3-
306(2)(b).
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passed a resolution to oppose San Juan County'si@®eto switch to a mail-only electoral
system on September 4, 2015. NNHRC Decl. 1 9. NNHRCthe Lawyers’ Committee for
Civil Rights Under Law, in partnership with the Anman Civil Liberties Union, sent letters in
early September opposing closure of polling sitd$HRC Decl. § 10. In his September 17,
2015 response to this letter, the County Clerledttte County would not reconsider opening
any polling places for the upcoming elections, ditinot commit to doing so for any future
electionsld. The NNHRC sent a follow up letter asking the Coumotyeconsider on October 12,
2015.1d. The County did not respond in writing to thatdettd. On February 25, 2016, having
received no written commitment from the Countydopen polling places, Plaintiffs filed their
Complaint. ECF No. 2.

On March 31, 2016, Defendants filed their Answethi® Complaint and a Counterclaim
for Declaratory and Other Relief. ECF Nos. 41240 the Answer and Amended Counterclaim,
Defendants claimed in-person voting polls will kaitable at four locations within San Juan
County for all future elections: Monticello, Montena Creek, Oljato, and Navajo Mountain.
ECF No. 41 § 7; ECF No. 74 1 39. In their filinGgfendants also claimed they would provide
Navajo-language assistance services to votershaydatould publicize the three additional
polling places. ECF No. 41 { 7; ECF No. 74 11 41-43

C. June 2016 Primary Elections

During the June 28, 2016 primary, four polling lbeas were open on Election Day.
Declaration of Maya Kane, Esq. (Kane Decl.), EXParst 1 at 50:23-51:4, attached hereto as
Exhibit D. To date, beyond a press release the ydtilerk says he sent in March 2016 to two

newspapers, Defendants have not issued any wsitéé@ment to the general public to inform

20n May 31, 2016, Defendants filed an Amended Genatdim. ECF No. 74.
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San Juan County citizens about the County’s planthe 2016 general elections in November.
In fact, neither of the San Juan County’s Rule F8(designees knew whether any public
notice was issued about the changes for the Jumanyrelectionld., Ex. 1, Part 2 at 142:7-17,
Part 1 at 51:16-20.

In addition, the County did not provide Navajo-dpeg voters with a translation of the
primary ballot. NNHRC Decl. § 14. Rather, the Cgumbsted audio to its website listing the
offices up for election for each party and the naumiethe candidates running for those offices.
Id. Furthermore, the website failed to provide a Nawanslation of the voter registration form,
the candidate filing information, and other docutsethough these documents were available in
English. NNHRC Decl. § 14, Ex. 8.

The fact many Navajo voters live in remote areahefCounty means mail is often
delayed, resulting in fewer days to vote than whdters who receive mail more expeditiously.
NNHRC Decl. § 17; Whitehat Decl. 1 4 (noting heeiged his ballot for the June 2016 primary
almost two weeks after the County mailed them afitKane Decl., Ex. 4 (County Commission
notes dated October 6, 2014, in which the Cler&rmf commissioners ballots for the 2014
general election would be mailed out on Octobdt d4i6d received four days later on October
14M).

D. 2016 General Election Plans

Defendants have not publicly committed to how tloei@y intends to conduct the 2016
general election in a form readily available andenstandable to all voters of San Juan County.
Instead, Defendants have submitted a declaratitimsraction from Mr. Nielson, the County
Clerk, in which Mr. Nielson states for the 2016atiens, the County has “determined” it will
have four total polling sites and will take certameasures to informing the public of the process

and provide language assistar8eeECF No. 62 11 8, 12, 13. Mr. Nielson also statesdnt a

-5-
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press release, the contents of which he does eoifgpto two newspapers that circulate in San
Juan CountySeed. at 11 20-21. In describing the County’s plans, Nlelson limits his
statements to the 2016 elections and does not&sipriadicate the County’s plans for future
electionsSee id{{ 8, 11, 20.

When asked about the County’s plans to make vetgegticularly Navajo-speaking
voters — aware of the County’s stated plans, inolythe exact polling locations, one of the
County’s Rule 30(b)(6) designees, Edward Tapahazkespr general terms about attending one
chapter meeting per each of five Navajo chapte&aim Juan County to discuss the County’s
plans.SeeKane Decl., Ex. 1, part 2 at 22-24. Mr. Tapahalietphe had visited all of the
chapters before the primaries, but did not indigdtether the County planned to send him again
to speak to the chapters before the 2016 geneetia@h, or if the County planned to rely on his
previous visitsid.

. ARGUMENT

A movant is entitled to a preliminary injunctionarpestablishing the following:

(1) [the movant] will suffer irreparable injury wgds the injunction issues; (2) the
threatened injury ... outweighs whatever damageptioposed injunction may
cause the opposing party; (3) the injunction,stied, would not be adverse to the
public interest; and (4) there is a substantialiifood [of success] on the merits.

Heideman v. S. Salt Lake Gi848 F.3d 1182, 1188 (10th Cir. 2003) (bracketsriginal);
Resolution Trust Corp. v. Crucg72 F.2d 1195, 1198 (10th Cir.1992). It is “thevauat’s
burden to establish that each of these factorsripgs or her favor.’Heideman 348 F.3d at
1188-89. The Tenth Circuit has adopted a “libesdindtion of the ‘probability of success’
requirement.’'Otero Sav. & Loan Ass’n v. Federal Reserve B&6k, F.2d 275, 278 (10th
Cir.1981), and has held if the movant establishies three ‘harm’ factors tigecidedlyin its

favor, the ‘probability of success requirements@newhat relaxedMeideman 348 F.3d at



Case 2:16-cv-00154-JNP Document 94 Filed 08/03/16 Page 13 of 34

1188-89 (citingPrairie Band of Potawatomi Indians v. Pier@53 F.3d 1234, 1246 (10th Cir.
2001);Continental Oil Co. v. Frontier Ref. C838 F.2d 780, 781-82 (10th Cir.1964) (same). In
Heidemanthe Tenth Circuit noted “[a] hearing for prelirany injunction is generally a
restricted proceeding, often conducted under predsdime constraints, on limited evidence and
expedited briefing schedules” and, therefore, g§thederal Rules of Evidence do not apply to
preliminary injunction hearings.” 348 F.3d at 1188.

Plaintiffs are authorized by statute to seek prelary relief for Voting Rights Act
violations.See42 U.S.C. 1973j(d). Moreover, using the same stehdmployed by the Tenth
Circuit, courts have granted preliminary relief ¥wting Rights Act violations very similar to
the relief Plaintiffs seek her8ee, e.g., Harris v. Graddick93 F. Supp. 128 (M.D. Ala. 1984)
(granting preliminary injunction in Section 2 cgddhited States v. Metropolitan Dade County,
Fla., 815 F. Supp. 1475 (S.D. Fla. 1993) (granting prelary injunction in Section 203 case).
All four requirements for the issuance of a prefiary injunction are met in this case both for
Plaintiffs’ Section 203 (language assistance) clamd Section 2 (equal opportunity) claim.

A. Plaintiffs are Likely to Succeed on the Merits of heir Claims under Section
203 and Section 2 of the Voting Rights Act

1. Plaintiffs are Likely to Succeed on the Merits of heir Claim that San
Juan County Failed Its Duty to Provide Language Adstance under
Section 203

Plaintiffs are likely to prevail on the merits biglir Section 203 claim, as Defendants

have failed to provide effective language assistandNavajo voters in San Juan Couhty.

% Section 203 of the Voting Rights Act provides atstor political subdivision has special languasgistance
obligations for elections if;

1. “more than 5 percent” of a jurisdiction’s resideate “are members of a single language minority
and are limited-English proficient,” or
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Section 203 requires all “voting materials” prowide English must also be provided in each
language triggering Section 203 coverage. 42 UASE8.1973aa-1a(b)(3)(A), 1973aa-1a(c).
According to Section 203, covered jurisdictions r@guired to “[provide] any registration or
voting notices, forms, instructions, assistance&tber materials or information relating to the
electoral process” in the applicable minority laage. 52 U.S.C.A. § 10503(c). Translations
must be “clear, complete and accurate.” 28 C.F.55.89(b).

That Navajo is an unwritten language does not @te\San Juan of its 203 obligations.
Rather, Section 203 requires jurisdictions with onity languages that are historically unwritten
to “furnish oral instructions, assistance, or otinéormation relating to registration and voting”
in the relevant language at every stage of thaieteprocessSee52 U.S.C.A. § 10503(c); 28
C.F.R. § 55.20.

Compliance with Section 203’s language requiresienimeasured by an “effectiveness”
standard. 28 CFR § 55.2. The two basic requirenfeniarisdictions covered by Section 203
are “(1) That materials and assistance should ®w&@ged in a way designed to allow members of
...language minority groups to ledéfectivelyinformedof andpatrticipate effectivelyn voting-
connected activities; and (2) That an affectedsgliation should take all reasonable steps to
achieve that goal.” 28 C.F.R. 8§ 55.2(b) (emphadded). Even if a covered jurisdiction is
making a good faith attempt at compliance with miydanguage requirements, violations of

Section 203 are actionable if they are not effec®ee Nick v. City of Bethéllo. 3:07-CV-

2. more than 5 percent of the Native American citizefngoting age within an Indian reservation are
“members of a single language minority and aretédvEnglish proficient” (for jurisdictions with
containing all or part of an Indian reservation) or

3. the “illiteracy rate of the citizens in the langeaminority as a group is higher than the national
illiteracy rate,” 52 U.S.C.A. § 10503.

San Juan is covered by Section 203 for the Naeajguage.
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0098, ECF No. 327, Order at 5-8 (D. Alaska JulyZm8);Chinese for Affirmative Action v.
Leguennec580 F.2d 1006, 1008-09 (9th Cir. 197&yrt. deniegd439 U.S. 1129 (1979).

While Defendants represent they will provide audamslations of election materials,
publicity in Navajo, and effective translationsg tGounty made the same representation prior to
the 2016 primary election, but failed to do so. Megregiously, the County failed to provide an
audio translation of the ballots. NNHRC Decl. 19143 Instead, the translation was simply a
recitation of the offices up for election and whassrunning for them for each partg. § 14
Moreover, Defendants did not provide translatiohstber election-related materiald. A
preliminary injunction requiring effective transtats of all relevant materials, therefore, is
necessary to ensure the County meets its obligation

a. San Juan County’s Decision to Switch to a Mail-Onlyoting
System Violates Section 203 of the Voting Rights Ac

Because Navajo is an unwritten language, Secti@r&fuires San Juan County to
provide oral translations of all election materisée52 U.S.C.A. § 10503(c); 28 C.F.R. § 55.20.
A mail-only electoral systefrwhich requires an ability to read English in ortievote, such as
San Juan’s, is fundamentally incompatible with B&c03’s translation requirements for
unwritten languages like Navajsees2 U.S.C.A. § 10503(c); 28 C.F.R. § 55.20; NNHRCIDe
1 6.

Based on its performance during the 2016 primaegtens, including its failure to
translate the ballots into Navajo, making threeitemtthl polling places during the 2016 general

election will not ensure the County meets its laggiassistance obligations under Section 203.

* Although San Juan County provided an in-persoimgdbcation in Monticello, the inability of Sanau County’s
Navajo population to access the Monticello pollpigce for in-person oral assistance meant votepsiniag
language access were not able to “participate tdftdg” in the electionSee?8 C.F.R. § 55.20(a). Monticello is
89.7% white2010-2014 American Community Survey 5-Year Estimai@able B02001.
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b. San Juan County Failed to Provide the Public with Eection
Information in Navajo

The U.S. Attorney General has issued regulatiogarteng oral assistance and election-
related publicity mandated by Section 203 for uttem languages: “Announcements, publicity,
and assistance should be given in oral form te#tent needed to enable members of the
applicable language minority group to participdteaively in the electoral process.” 28 C.F.R.
8 55.20(a). Specifically, jurisdictions should palde information including “the display of
appropriate notices, in the minority language,@erregistration offices, polling places, etce th
making of announcements over minority languageoraditelevision stations, the publication of
notices in minority language newspapers, and dgectact with language minority group
organizations.” 28 C.F.R. § 55.18(e).

Though Defendants have made promises regardingdiagis to inform Navajo voters of
the election process and polling place changesy,fthled to do so for the 2016 primary election.
For instance, although information regarding tlee®bn was provided in English on the San
Juan website, no translations were provided in awgpart from a short, incomplete
explanation (but not translation) of the primaryldta. The County did not provide translations
of any other election materials, including the votgistration form, election information, and
candidate filing information, in violation of thefection 203 requirements on its website or
anywhere els&SeeNNHRC Decl., Ex. 8; 28 C.F.R. § 55.18(e).

C. San Juan County Failed to Provide Effective Navajhanguage
Translation

On the occasions when San Juan County providedjdl&raaslation, the translations
were inadequate and ineffective. While the welimiterided an explanation of the ballot for the
2016 primary election, the Navajo translation wasaertified or checked in any way, and as a

result is inconsistent and inaccurate. NNCRC Dgd4. Mr. Tapaha, the Navajo liaison for the

-10-
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County, provides translation services for the Cgpubtit his translations are not reviewed by a
trained translator or anyone employed by the Cauféye Decl., Ex. 1, Part 2 at 32:1-13. Mr.
Tapaha testified his wife sometimes reviews hisdiaions, but she has not been trained in
translationld.

Translators are recruited informally by Mr. Tapamal translators are not required to
have any relevant qualifications. Kane Decl. EXPart 2 at 91:10-17. Mr. Tapaha has expressed
concerns that the lack of formal training for triatsrs means there is a risk translators
“misword[ ]” when they try to translate the balltd. at 98:8-18. Without effective translators,
San Juan County cannot fulfill its Section 203 gédiion to provide effective assistance to
Navajo speakers.

B. Plaintiffs’ Are Likely to Succeed on the Merits of Their Equal Opportunity
Claim under Section 2 of the Voting Rights Act

Plaintiffs are likely to succeed on the meritshadit claim under Section 2. Plaintiffs
have “less opportunity” to vote given the signifiitlg greater distance they must travel to take
advantage of in-person voting, compared to whiieemns, combined with the depressed
socioeconomic status of and current and histodisarimination against Navajo people in San
Juan County. Section 2 prohibits a political suksion from imposing or applying any voting
practice or procedure “in a manner which resulta denial or abridgment of the right of any
citizen of the United States to vote on accountoé or color, or [membership in a language
minority group].” 52 U.S.C.A. 8§ 10301(a). A violati of Section 2:

is established if, based on the totality of circtanses, it is shown that the

political processes leading to nomination or etetin the State or political

subdivision are not equally open to participatigmiembers of a class of citizens

protected by subsection (a) [of this section] iatts members havess

opportunity than other members of the electorateaxicipate in the political
processand to elect representatives of their choice

-11-
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Id. 8 10301(b) (emphasis added). A violation of SecBaloes not require discriminatory intent.
Thornburg v. Gingles478 U.S. 30, 35 (1986) (“Congress substantigiysed 8§ 2 [in 1982] to
make clear that a violation could be proved by shgwliscriminatory effect alone and to
establish as the relevant legal standard the tetest[.]”).

The plain language of the statute requires the {Qowassess whether a violation of
Section 2 has occurred based upon the “totalithefcircumstances.” The factors the Court may
consider in assessing the “totality of the circianses” include, but are not limited to:

(1) the extent of any history of official discrinaition in the state or political
subdivision that touched the right of the membefrsshe minority group to
register, to vote, or otherwise to participatehe tlemocratic process;

(2) the extent to which voting in the electionstloé state or political subdivision
is racially polarized;

(3) the extent to which the state or political sulsion has used unusually large
election districts, majority vote requirements,i-@mgle shot provisions, or other
voting practices or procedures that may enhance dpportunity for
discrimination against the minority group;

(4) if there is a candidate slating process, whethe members of the minority
group have been denied access to that process;

(5) the extent to which members of the minoritygran the state or political
subdivision bear the effects of discrimination incls areas as education,
employment and health, which hinder their abilayparticipate effectively in the
political process;

(6) whether political campaigns have been charaetrby overt or subtle racial
appeals;

(7) the extent to which members of the minorityugrdnave been elected to public
office in the jurisdiction.

Sanchez v. State of Col67 F.3d 1303, 1310 n.11 (10th Cir. 198@hese factors are referred
to as the “Senate Factors.”
Section 2 does not require a showing that votaraaaregister or vote under any

circumstanceSee, e.g., Miss. State Chapter of Operation PUB& M. Mabus (“Operation

® Two other factors are also probative in the totadi-the-circumstances test: (8) “a significartkaf response
from elected officials to the needs of the minogtpup,” and (9) whether “the policy underlying fleisdiction’s
[action was] tenuousBone Shirt v. Hazeltinel61 F.3d 1011, 1022 (8th Cir. 2006) (citidgngles 478 U.S. at 44).

-12-
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PUSH "), 932 F.2d 400 (5th Cir. 1991) (restriction on votggistration violated Section 2 even
though the challenged law did not absolutely bgratizen from registering to vote, and
notwithstanding it was possible, with a sufficiexpenditure of effort, for citizens to overcome
the obstacles to registration imposed by the i#&in); Spirit Lake Tribe v. Benson Cnty., N.D
Civil No. 2:10-cv-095, 2010 WL 4226614, at **1-2 (DD. Oct. 21, 2010) (granting a
preliminary injunction based on a Section 2 claimoing the county from closing polling
places on the Reservation even though mail-in bajavas available)Brown v. Dean555 F.
Supp. 502, 504-06 (D.R.I. 1982) (enjoining relogatof a polling place where plaintiffs allege
such change would make it “considerably more diffic— but not impossible — for Black voters
to vote, due in part to the limitations of publiarisportation and lack of access to private
vehicles). Rather, Section 2 involves a comparataadard: whether political processes “are not
equally open to participation” by minority votersdause those voters are given “less
opportunity” than white voters to participate ir@ions and elect their representatives of choice.
Accordingly, in a Section 2 case of this type, @wurt must analyze, based upon the
totality of the circumstances, whether the chaléshpractice imposes unequal burdens on
minority voters and/or unequally benefits whiteergt This showing can be made, for example,
by a statistical analysis showing the limitatiortsemore heavily upon minority citizens. (i.e.,
that minorities have “less opportunity” than whitegarticipate)See Operation PUSH 932
F.2d at 413 (“It . . . was appropriate for the ¢darconsider evidence of statewide [voter
registration] disparity to determine if Mississijgdiregistration] procedures violated § 2.”).
However, the reviewing court must also assessttitality of the circumstances” relevant to the
challenged practic®©peration PUSH,1932 F.2d at 40550nzalez v. Arizon&77 F.3d 383,

405-06 (9th Cir. 2012) (en banc) (considering tbadbe Factors in evaluating a Section 2

-13-
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challenge to Arizona’s voter ID lawaff'd on other grounds, Ariz. v. Inter Tribal Couinaf
Ariz. Inc., 133 S.Ct. 2247, 186 L. Ed. 2d 239 (20B)poks v. GantNo. CIV. 12-5003-KES,
2012 WL 4482984, at *6 (D.S.D. Sept. 27, 2012).

1. The County’s Reduction in Polling Places Disproporbnately Burdens
Navajo Citizens in San Juan County

Navajo residents of San Juan will be disproportielyampacted by the County’s
reduction in polling places in the 2016 generattaba, regardless of whether San Juan (1)
conducts the 2016 general elections using the sameolling sites as used in the primary, or
(2) restricts in-person voting to Monticello, assathe case in the 2014 and 2015 elections.

a. If the County Restricts In-Person Voting to Monticdlo, Navajo
Citizens will be Disproportionately Burdened

Plaintiffs do not know how many polling sites theudty intends to open for the 2016
general electiofi.If the County reverts back to the mail-only sysiemsed prior to Plaintiffs’
Complaint being filed, Navajo citizens will havettavel, on average, 103.57 minutes to vote in-
person, as compared with an average travel timeso34.66 minutes for white voters. Webster
Decl., Ex. 1. In other words, Navajo citizens woh#&l/e to travel more than three times as long
as white residents in order to take advantage-penson voting opportunities. Such unequal
opportunity is exactly the kind of practice Sectirs meant to prevent. S&aornburg 478
U.S. at 43-47Bone Shirt461 F.3d at 1017-18 (“The essence of a § 2 dsitimat a certain

electoral law, practice, or structure interactwegidcial and historical conditions to cause an

® The County has not produced any contemporaneausnkntation of its decision to reopen polling piafe
2016, other than a press release issued weekstadteomplaint was filed. Furthermore, deponentgsie County
have been unable to explain when, precisely, thesia was made. If decisions can be made with faahof
formality, they can be “unmade” with similar nontdrece. Furthermore, though Defendants assert ierifiad
pleadings they will have four polling places operifuture election cycles,” they offer no guarantkat will be the
case. As discussed elsewhere, Defendants have lgtieereason for Plaintiffs to trust their clairgs/en that
Defendants failed to live up to the claims they maeharding the primary election.

-14-
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inequality in the opportunities enjoyed by [mingfiand white voters to elect their preferred
[representatives].”Thornburg 478 U.S. at 43-4Bone Shirt461 F.3d at 1017-18.
b. If the County Conducts the Elections Using Four Pdihg

Locations, Navajo Citizens will be Disproportionatdy
Burdened

Even if the County maintains the four polling Idoas it opened for the June primary,
Navajo voters will still not have an equal oppoitymo cast their ballot. Although the four
polling locations equalize travel distance to viatperson for Navajo and white residents, the
three polling locations in majority Navajo precisgtill be open only on Election Day. ECF No.
41 7 1 (“no voter in the County will be more tharedour’s travel away from an in-person
polling placeon election day) (emphasis added). The polling place in the mgjavhite
precinct, on the other hand, will be open not arsElection Day, but also for fourteen days of
in-person voting prior to Election Day.

Utah Election Code 20A-3-601(1)-(2) provides “[@jdividual who is registered to vote
may vote before the election day” and the “votiegiepd shall [ ] begin on the date that is 14
days before the date of the election.” Voting iedwacted for a “minimum of four days during
each week” for local special elections and primarg general municipal elections; for all other
elections, voters can cast their ballots early\aagkdayld. at 20A-3-601(3). Utah Election
Code 20A-3-603 further requires election officersdesignate oner morepolling places for
early voting.” (emphasis added). In San Juan, heweakie County provides early in-person
voting only in the county clerk’s office in Montibke. NNHRC Decl. T 4, Ex. 1 (Public Notice
indicating “[r]egistered voters of San Juan Coudtgth can cast an Early Vote ballot in the
clerks [sic] office weekdays from 8:00 A.M. to 5:BOM.”); Kane Decl., Ex. 2 at 45:20-24
(deposition transcript of office manager of Cou@tgrk’s office in 2015, indicating voters could

vote “any time” at the Clerk’s office in advancetbé election). As noted in the Complaint, the
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location of in-person voting in Monticello durinlget election process provides white residents,
but not Navajo residents, with a number of bendfittuding the ability to easily troubleshoot a
problem, get a replacement ballot, or provide idieation if a voter has to vote by provisional
ballot. ECF No. 2, 11 38-39. As the Office ManaigerSan Juan County has explained “[t]he
advantage of having a polling location in our c#fis that we were able to resolve any of those
[voting related] issues in our office.” Kane De@x. 2 at 16:22-24.

In addition to not having equal access to pollihgssin terms of hours, Navajo residents
do not have equal access to polling sites unde2@ié primary scenario given socio-economic
barriers. For example, Navajo residents are mkedylito live below the poverty level and lack
access to a car. 2009-2013 American Community §véear Estimates, S1701. Accordingly,
even if opening three additional in-person votingssmeans “no voter in the County is more
than one hour’s drive away from an in-person votaggtion on election day” in San Juan, ECF
No. 62 T 10, the County has not created equal opmty. For the great number of Navajo
citizens in San Juan who are struggling to meet basic needs, the cost of driving an hour to
vote may be prohibitivé.

Furthermore, the fact many Navajo live in ruralesref the County complicates mail
delivery and means they are less likely to rectiedr mail or experience delays in receiving
their mail including their ballots. NNHRC Decl. ¥;1Whitehat Decl. { 4 (noting a delay of
almost two weeks from the date the County senballbts to the date Whitehat received his
ballot); cf. Kane Decl., Ex. 4 (County Commission notes datetkr 6, 2014, in which the
Clerk informs commissioners ballots for the 2014agal election would be mailed out on

October 18 and received four days later on Octobél)1&mails produced during discovery in

"When each precinct had a polling place, the aeetayel time for Navajo residents to get to aipglblace was
just 13.94 minutes. Webster Decl., Ex. 1.
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the current redistricting caagainst San Juan highlight the problem of badesdgis. An
October 7, 2014 email, presumably from an employek, at the mail service company hired
by the County to help send out ballots, reads:
David, | have processed the addresses for SanCluamty ballots. | am
concerned with the number of bad addresses that aetected during
processing. On average when | process a list,éheeptage of bad

addresses is around 1-2%. With the list for San fi@unty, the
percentage is 8% (nearly 500 addresses).

Kane Decl., Ex. 3. The next email in the chain @pp¢o be from a supervisor, David Baker, at
the mail service company. Mr. Baker forwards Mass'sail regarding the percentage of bad
addresses to the former San Juan County Clerk, &lotlohnson, and notes “many if not most of
the bad addresses will be returned” and asks hqwotmeed; Mr. Johnson’s response is to “go
ahead and proceedd. Unsurprisingly, Professor McCool explained henfdunany Navajo
ballots were returned because of inadequate addr@sSan Juan. Declaration of Dr. Dan
McCool (McCool Decl.), Expert Witness Report at 488 attached hereto as Exhibit E. Even
when Navajo residents do receive their mail, aften much later than white residents. Whitehat
Decl. T 4 (noting he received his ballot almost tmeeks after the County had mailed them out);
see also McCool Decl., Expert Witness Report at 18D

Finally, the experience and expectation of hagtdssociated with traveling to
Monticello is a significant deterrent for many Navan San Juan County. As discussed more
below, historical discrimination against NavajdSan Juan is well documented so it is no
surprise Plaintiffs and other Navajo residents wauoid going to the majority white town of

Monticello to vote early in person. NNHRC Decl. & 1

8 The suit,Navajo Nation v. San Juan CntXo. 2:12-CV-00039, 2015 WL 1137587 (D. Utah Mk, 2015)
(Navajo Nation ), was filed in January 2012. The suit challenfgpescurrent district system in which, even though
San Juan is majority Navajo, two of the three cossion seats are traditionally held by white resislen
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Again, as described above, in a Section 2 cat@aofype the Court analyzes, based upon
thetotality of the circumstances/hether the challenged practice imposes unequdeins on
minority voters and/or unequally benefits whiteerst When considered within the totality of
the circumstances, the difference in hours votsngmvailable, socioeconomic status, poor mailing
system and geographic nature of the County, andrigisf discrimination combine to provide
“less opportunity” to Navajo voters in San Juan @guo “participate in the political process.”

2. The Totality of the Circumstances Supports a Violabn of Section 2

The Senate Factors used to analyze the “totalitietircumstances” that are
particularly pertinent to the type of Section 2€guoal opportunities) claim at issue here include
any history of official discrimination touching thigiht of minority citizens to register, to vote,
or otherwise to participate in the democratic pssoghe first Senate Factor), and the extent to
which socioeconomic disparities hinder minorityaghs’ ability to participate effectively in the
political process (the fifth Senate Fact@ge Gonzale677 F.3d at 405-0&ee alsaJanai S.
Nelson,The Causal Context of Disparate Vote Dent&l B.C. L. Rev. 579, 596 (2013)
(“Indeed, inGingles the Supreme Court underscored the importandeediifth [Senate] factor,
stating the ‘essence of a 8 2 claim is that a reeigctoral law, practice, or structurgeracts
with social and historical conditiont® cause an inequality in the opportunities enjdygdlack
and white voters to elect their preferred represerds.”) (emphasis in original).While it is not
necessary to prove every Senate Factor, in comsidre broader implications of providing
unequal access to Indian voters, additional releSanate Factors are also discussed bebes.
Thornburg 478 U.S. at 45 (noting “there is no requireméat &iny particular number of factors

be proved, or that a majority of them point one wayhe other”).
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a. Senate Factor 1: History of Official Discrimination Affecting
the Right of Minorities to Participate in the Democatic
Process

The first Senate Factor, a history of official distnation related to voting, weighs
heavily in favor of Plaintiffs. This Court has regozed San Juan County’s discrimination
against Navajo voters in a number of case¥.dnito v. Barber348 F. Supp. 587 (D. Utah
1972), this Court considered whether the San Jwam@ clerk had intentionally discriminated
against Navajo residents running for office anchibin favor of plaintiffs, noting a history of
discrimination against Native Americans, at theefad] state and county level. Similarly, in
1984 this Court found “the process leading togb&ction of County Commissioners in San
Juan County’ had failed to ‘comply fully’ with Sémh 2 of the Voting Rights Act.Navajo
Nation |, 2015 WL 1137587, *1 (quotingnited States v. San Juan Cntyq. C-83-1286W (D.
Utah, April 4, 1984)). Most recently, this Courufad San Juan County intentionally
discriminated against its Navajo residents infigilio redraw county election districtsNavajo
Nation v. San Juan CtyNo. 2:12-cv-00039-RJS-DPB, 2016 WL 697120 (D.HFab. 19,
2016)(Navajo Nation I)and the County’sschool board districts violated the one-persorg on
vote rule”of the Equal Protection Claus¢avajo Nation v. San Juan Cnt$50 F. Supp. 3d
1253, 1253 (D. Utah 2015).

A more complete history of the official discrimir@at affecting the right of Navajo residents
of San Juan to participate in the electoral prote&sund in Professor McCool’s expert report.
McCool Decl., Expert Witness Report.

b. Senate Factor 2: Racially Polarized Voting

In San Juan County, biracial elections since 2Q8&been racially polarized, with
Native American voters supporting Native Americandidates and non-Native American voters

largely supporting only non-Native American candésdaSeeDeclaration of Richard L.
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Engstrom (Engstrom Decl.), Expert Witness Repoft, dtl, attached hereto as Exhibit F
(“Native American voters were always cohesive eitiBupport for Native American candidates,
and non-Native American voters invariably vetoeat thoice when elections were held in a
context in which a majority of the VAP [voting agepulation] was not Native American.”).

C. Senate Factor Three: Use of Unusually Large ElectioDistricts

or Other Voting Practices Enhancing Opportunity for
Discrimination

As discussed above, this Court has recognized &arislintentional use of voting
districts which discriminate against Navajo residelNavajo Nation 1) 2016 WL 697120, at *9
(“San Juan County expressly admits that Distriate€hwas intentionally created by the
Commission to have a heavy concentration of Amarlodians.”) (internal quotations omitted);
id. at *4 (School Board election districts were mainéa for over 20 years although they never
complied with the constitutional one-person, onévequirement.).

d. Senate Factor Five: Effects of Discrimination on
Socioeconomic Status

Senate Factor Five examines the “extent to whicmbegs of the minority group... bear
the effects of discrimination in such areas as atioic, employment and health, which hinder
their ability to participate effectively in the jidal process.’'Sanchez97 F.3d at 1310 n.11.
Navajo residents of San Juan “bear the effectssafichination” in all these areas. For instance,
there have beenraimber of cases concerning discriminatory educairactices in San Juan.

“In 1974, Native American students residing in San Juan Golirdught an action against

District, county and state officials alleging thia¢y had ‘pursued a longstanding pattern of deep-
rooted racial discrimination’ resulting in ‘unequeducational opportunities for Native American
children attending the San Juan public schoolMeyers By & Through Meyers v. Bd. of Educ.

of San Juan Sch. DisB05 F. Supp. 1544, 1552 (D. Utah 1995). Similarlyl995, this Court
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heard a case in whichaMajo school children successfully challenged thwie Sian school board
to compel them to provide secondary school faegiin remote area of Navajo reservation.
Unfortunately, disparities in education continudayp in San Juan: although 91.3% of white
residents in San Juan have at least a high sclegoéd, only 72% of American Indian residents
do.2006-2010 American Community Survey Selected Pdlounld ables DP-02.

Furthermore, poverty rates are also drasticallfedeht: while only 11.2% of whites in
the County live below the poverty level, 42.3% ahérican Indians live below the poverty line.
2009-2013 American Community Survey 5-Year EstimaBl701Nearly a third of American
Indian households in the county live off an inconfiéess than $10,000. 2009-2013 American
Community Survey 5-Year Estimates B19001C. Givenhigh rates of poverty among Navajo
residents of the County, it is unsurprising lesstbne percent of white households in San Juan
have no vehicle, while one in ten American Indiaaseholds are without a vehicle. 2006-2010
American Community Survey Selected Population TgD@04.

These are precisely the type of factors the DistrfidNorth Dakota considered in granting
a preliminary injunction in favor of American Indiglaintiffs in a case very similar to the one
here. In theSpirit Lakecase Benson County, North Dakota, closed seven outgiftgolling
places — ostensibly for financial reasons — aftl@péing a vote by mail plan it claimed was an
adequate substitute for in-person voting. The si@aining in-person polling place was located
in the county seat. The court found a number dbfaccontributed to the inability of American
Indian voters to get to the sole remaining polimace in the county, including: a “lack of
reliable vehicles,” a “lack of sufficient busesttansport voters,” a “lack of sufficient funds to
pay for transportation” and “the sheer distancevbet the more remote areas of the reservation

and Minnewauken [the remaining polling placeggirit Lake Tribe v. Bensabnty,, N.D., No.
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2:10-CV-095, 2010 WL 4226614, at *3 (D.N.D. Oct, 2010).

e. Senate Factor Six: Use of Racial Appeals in Politt
Campaigns

Multiple political campaigns in San Juan have belegracterized by racial appeals. In a
1990 election, for instance, a flyer was distrilouaglvising residents that “Utah Navajos are 60%
of all the people in San Juan County, so if théyate, they can always control the county.”
McCool Decl., Expert Witness Report at 129. Thest faur years ago, in 2012, supporters of
Bruce Adams, one of the current county commissgnman an ad warning his Navajo candidate
(Willie Grayeyes) was “campaigning on promises thhae is elected he will use San Juan
County money for projects on the reservationld.”

f. Senate Factor Seven: Extent to Which Minorities Hag Been
Elected to Public Office

Navajo candidates have had limited success beaugesl to office. Navajo residents
have never been elected to a majority of seatsdrcounty commission or school boddl.at
82-94; Engstrom Decl., Expert Witness Report 1184Navajo candidates have consistently
lost to white candidates: for instance, in 199(dndcandidates ran for five of six countywide
seats and lost in each race. Engstrom Decl., @180 Navajo has ever won a countywide
election and, before the U.S. Department of Juéite& suit against the County, no Navajo
resident had been elected to County office. Mc@uetl., Expert Witness Report at 82-94;
Engstrom Decl. 1 14-18. After the DOJ lawsuitsl tre creation of single-member districts, a
Navajo has been elected to the third district eedegtion. However, while Navajo candidates
have had limited success in recent years, sucless@oes not weaken Plaintiffs’ argument
under factor seven, when considered within thditptaf the circumstancesSee Gingles478
U.S. at 76 (noting “sporadic” success by minoréyndidates cannot be used to defend a

discriminatory voting system).
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C. Irreparable Injury Will Result Absent Preliminary R elief

Because of both the importance of the constitutiaght to vote and the very nature of
voting itself, abridgment of the equal right to @a@bnstitutes irreparable harm. As the Supreme
Court has recognized, the “right to vote freelytfue candidate of one’s choice is of the essence
of a democratic society, and any restrictions @ tight strike at the heart of representative
government.’Reynolds v. Sim877 U.S. 533, 555 (1964). Denial of the right &otjgzipate in an
election is by its nature an irreparable injuryttt@uld never be remedied by monetary
compensationSee id.377 U.S. at 585 (once it has been establishedoBezhas been violated,
“it would be the unusual case in which a court widog justified in not taking appropriate action
to insure that no further elections are conductegkuthe invalid plan”).

Federal courts have recognized the holding of aoming election in a manner that will
violate the Voting Rights Act constitutes irrepdeabarm to the voter§ee, e.g., Puerto Rican
Organization for Politcal Action v. Kuspes50 F. Supp. 606, 609-11 (N.D. Ill. 1972) (gragtin
preliminary injunction to prevent violation of Sixt 4(e));United States v. Metropolitan Dade
Cnty Fla.,815 F. Supp. 1475, 1478 (S.D. Fla. 1993) (grartingporary restraining order to
prevent violation of Section 203jllard v. Crenshaw Cnty 640 F. Supp. 1347, 1363 (M.D.

Ala. 1986) (granting preliminary injunction to pext violation of Section 2)Jnited States v.
Berks County250 F. Supp. 2d 525, 540 (E.D. Pa 2003) (cohectitations).

Moreover, Congress’ specific provision for injunetirelief in the Voting Rights Act
supports a finding of irreparable harm. The VotRights Act authorizes the Attorney General to
seek “preventative relief, including an applicatfona temporary or permanent injunction”
whenever any person has engaged or there are edds@nounds to believe a person is about to
engage in a violation of the Voting Rights Act.825.C.A. 8 10308(d). It is well established

Congress’s specific provision for injunctive reliefa statute establishes Congress’s
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determination that irreparable harm will resulpibscribed acts are not enjoin&ee, e.g.,
Instant Air Freight Co. v. C.F. Air Freight, Ind882 F.2d 797, 803 (3d Cir. 1989) (citiGgpv't
of Virgin Islands, Dep’t of Conservation and CulilAffairs v. Virgin Islands Paving;14 F.2d
283, 286 (3d Cir. 1983)) (“a statutory provisiorttaarizing preliminary injunctive relief upon a
showing of probable cause to believe that the tasubeing violated may be considered a
substitute for a finding of irreparable harm8ge also United States Postal Serv. v. Bearigh,
F.2d 804, 806 (3d Cir. 1972). Thus, Congress hesm@ed irreparable injury occurs and
preliminary relief should be provided when a prégeaclass will have “less opportunity than
other members of the electorate to participat@énpolitical process and to elect representatives
of their choice.” 52 U.S.C. § 10503.

Here, the irreparable harm is clear. Without aanafion, Plaintiffs will not have the
same access to the ballot as their white countsrpathe upcoming election.

D. The Injury to Plaintiffs Greatly Outweighs Any Purp orted Injury to
Defendants

As has been shown above, Plaintiffs are being degrof their constitutional right to
vote. Therefore, the threatened injury to Plaistdtitweighs any damage an injunction might
cause Defendants. Once the opportunity to parteifdly in the electoral process, with the
same opportunities and conveniences white voters Wah respect to voting, is lost for a
certain election, it cannot be regained. The retgaexlief, however, would represent a minimal
burden on Defendants. Plaintiffs have requeste@mizints take steps necessary to provide
Navajo voters equal access to the electoral protgkkough these reforms may result in some
administrative expenses for Defendants, such exgem® likely to be minimal and far
outweighed by the fundamental right at issuBetks County250 F.Supp. 2d at 544ee also

Johnson v. Halifax County, N,G94 F. Supp. 161, 171 (E.D. N.C. 198Aaylor v. Louisiana
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419 U.S. 522, 535 (1975). Furthermore, the typeléf requested is consistent with the relief
established in similar cases concerning jurisdistioovered by Section 208ee e.g., Nick v.
City of BethelNo. 3:07-CV-0098, ECF No. 327, Order (D. AlaskityB0, 2008)United States
v. Bernalillo Cnty, No. CV-98-156-BB/LCS, Consent Order (D.N.M. ARif, 1998).
Moreover, Plaintiffs have filed their Motion for @minary Injunction nearly three
months before the Novembeél §eneral elections. Courts have ordered the typelief
Plaintiffs request within far shorter time peridds Defendants to complyee Chinese for
Affirmative Action 580 F.2d at1008 (plaintiffs entitled to injunairelief in a Section 203 case,
even though defendant had “only a few days” befloeenext election)see also Berks Cnt250
F.Supp.2d at 541 (citing injunctions granted justsdin advance of elections).

E. The Public Interest Weighs in Favor of Granting Immediate Injunctive
Relief

Finally, public interest favors injunctive reliefidthe immediate reopening of polling
sites equally accessible to Navajo voters, as agthe establishment of full translation,
interpretation and assistance services to Navaalspg voters. The right to vote is a “precious”
and “fundamental” right and other rights risk beaognllusory when the right to vote is
undermined.See Harper v.Va. State Bd. of Electio@83 U.S. 663, 670 (1966)¥esberry v.
Sanders376 U.S. 1, 17 (1964). Policies that extend thrslamental right to “permit[] as many
gualified voters to vote as possible” further thiblxc interestObama for Am v. Hustedb97
F.3d 423, 436-37 (6th Cir. 2012).

There is no question ordering Defendants to conelections in compliance with the
Voting Rights Act so all citizens may participatpueally serves the public interest. As the
Supreme Court noted Reynolds;[u]lndoubtedly, the right of suffrage is a fundamed matter

in a free and democratic society.” 377 U.S. at 68]see also Harris593 F. Supp. at 136
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(“when Section 2 is violated the public as a wisl#ers irreparable injury.”). Further, when the
Voting Rights Act and other federal statutes pritgcconstitutional rights are enforced, the
“core principles of our democracyBerks Cnty,.250 F.Supp. 2d at 541, are strengthened and the
public interest is serve&ee Quick Bear Quiver v. Nels@87 F. Supp. 2d 1027, 1034 (D. S.D.
2005) (“The public has an interest in ensuring clienpe with federal laws, namely the VRA.");
see also United States v. Rain@82 U.S. 17, 27 (1960) (reversing denial of pnetary

injunction in voting rights case and holding “théahe highest public interest in the due
observance of all the constitutional guaranteesiding those that bear the most directly on
private rights...”). Fully reopening physical pallj sites so voters have access to the same
polling locations as in 2012, opening satellitaaef$ on the portion of San Juan County covered
by the Navajo reservation so Navajo voters can &ak@ntage of early in-person voting, and
providing full translation, interpretation and atance services to Navajo speaking voters would
ensure Navajo residents have the same voting appbes as others, thereby advancing the
purpose of the Voting Rights Act and serving thbljauinterest’

IV.  CONCLUSION

For the foregoing reasons, Plaintiffs respectfudiguest the Court order Defendants to
(1) reopen polling sites equally accessible to avaters as to white voters; (2) creating at
least three satellite offices on the Navajo Res@amado allow early in-person voting; and (3)
fully comply with their obligations under Sectio@2of the Voting Rights Act, 52 U.S.C. 8
10503, to provide full translation, interpretatiand assistance services to Navajo speaking

voters, to govern the November 2016 general electind other elections until further order of

° If the Court orders the County to reopen precbaged polling places (i.e., polling places in whickoter can
only vote a regular ballot at the polling place tieeir precinct), Plaintiffs request the Court atsder the County to
engage in a full public education campaign to emswters know where to go to vote on Election Day.
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this Court. Because a detailed structure is nepgssaneasure and monitor compliance with the
language provisions of the Voting Rights Act, Pldis have submitted a Proposed Order drawn
from orders in similar Section 203 cases and tl&3 Kettlement agreement between the U.S.

and San Juan County.
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