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STANDING ROCK SIOUX TRIBE v. UNITED STATES
ARMY CORPS OF ENGINEERS
Assigned to: Judge James E. Boasberg
 Cases: 1:16−cv−01796−JEB

1:17−cv−00267−JEB

Case in other court: USCA, 16−05259
Cause: 05:0706 Judicial Review of Agency Actions

Date Filed: 07/27/2016
Jury Demand: None
Nature of Suit: 893 Environmental Matters
Jurisdiction: U.S. Government Defendant

Plaintiff

STANDING ROCK SIOUX TRIBE represented byJan Hasselman
EARTHJUSTICE LEGAL DEFENSE
FUND
705 Second Avenue
Suite 203
Seattle, WA 98104−1711
(206) 343−7340
Fax: (206) 343−1526
Email: jhasselman@earthjustice.org
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Stephanie Tsosie
EARTHJUSTICE
705 Second Avenue
Suite 203
Seattle, WA 98104
(206) 343−7340
Fax: (206) 343−1526
Email: stsosie@earthjustice.org
PRO HAC VICE

Patti A. Goldman
EARTHJUSTICE
705 Second Avenue
Suite 203
Seattle, WA 98104
(206) 343−7340 Ext. 1032
Fax: (206) 343−1526
Email: pgoldman@earthjustice.org
ATTORNEY TO BE NOTICED

V.
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Intervenor Plaintiff

CHEYENNE RIVER SIOUX TRIBE represented byConly John Schulte
FREDERICKS PEEBLES & MORGAN
LLP
1900 Plaza Drive
Louisville, CO 80027
(303) 673−9600
Fax: (303) 673−9839
Email: cschulte@ndnlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Joseph V. Messineo
FREDERICKS PEEBLES & MORGAN
LLP
3610 North 163rd Plaza
Omaha, NE 68116
(402)−333−4053
Fax: (402)−333−4761
Email: jmessineo@ndnlaw.com
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicole E. Ducheneaux
FREDERICKS PEEBLES & MORGAN
LLP
3610 North 163rd Plaza
Omaha, NE 68116
(402) 333−4053
Fax: (402) 333−4761
Email: nducheneaux@ndnlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

V.

Defendant

UNITED STATES ARMY CORPS OF
ENGINEERS

represented byMatthew M. Marinelli
U.S. DEPARTMENT OF JUSTICE
Environment and Natural Resources
Division
P.O. Box 7611
Ben Franklin Station
Washington, DC 20044
(202) 305−0293
Fax: (202) 353−2021
Email: Matthew.Marinelli@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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Reuben S. Schifman
DEPARTMENT OF JUSTICE
Environment and Natural Resources
Division
Natural Resources Section
P.O. Box 7611
Washington, DC 20044
(202) 305−4224
Email: reuben.schifman@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amarveer Singh Brar
U.S. DEPARTMENT OF JUSTICE
Environment & Natural Resources
Division
P.O. Box 7611
Washington, DC 20044−7611
(202) 305−0479
Email: amarveer.brar@usdoj.gov
ATTORNEY TO BE NOTICED

Erica M. Zilioli
U.S. DEPARTMENT OF JUSTICE
Envionment & Natural Resources Division
P.O. Box 7611
Washington, DC 20044
(202) 514−6390
Fax: (202) 514−8865
Email: erica.zilioli@usdoj.gov
ATTORNEY TO BE NOTICED

V.

Intervenor Defendant

DAKOTA ACCESS LLC represented byKimberly Hope Caine
NORTON ROSE FULBRIGHT US LLP
799 9th Street, NW
Suite 1000
Washington, DC 20001
(202) 662−0394
Fax: (202) 662−4643
Email: kim.caine@nortonrosefulbright.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alan M. Glen
NOSSAMAN LLP
816 Congress Avenue
Suite 970
Austin, TX 78701
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(512) 813−7973
Fax: (512) 651−0770
Email: aglen@nossaman.com
PRO HAC VICE
ATTORNEY TO BE NOTICED

David Debold
GIBSON, DUNN & CRUTCHER, LLP
1050 Connecticut Avenue, NW
Washington, DC 20036
(202) 955−8551
Fax: (202) 530−9682
Email: ddebold@gibsondunn.com
ATTORNEY TO BE NOTICED

Miguel A. Estrada
GIBSON, DUNN & CRUTCHER, LLP
1050 Connecticut Avenue, NW
Suite 300
Washington, DC 20036−5306
(202) 955−8257
Fax: (202) 530−9616
Email: mestrada@gibsondunn.com
ATTORNEY TO BE NOTICED

Robert D. Comer
NORTON ROSE FULBRIGHT US LLP
1200 17th Street
Suite 1000
Denver, CO 80202
(303) 801−2700
Fax: (393) 801−2777
Email: bob.comer@nortonrosefulbright.com
PRO HAC VICE
ATTORNEY TO BE NOTICED

William S. Scherman
GIBSON, DUNN & CRUTCHER, LLP
1050 Connecticut Avenue, NW
Washington, DC 20036
(202) 887−3510
Fax: (202) 530−9557
Email: wscherman@gibsondunn.com
ATTORNEY TO BE NOTICED

Movant

STEVE VANCE represented byJoseph V. Messineo
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Nicole E. Ducheneaux
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(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

SARA JUMPING EAGLE represented byOliver B. Hall
CENTER FOR COMPETITIVE
DEMOCRACY
P.O. Box 21090
Washington, DC 20009
(202) 248−9294
Fax: (202) 248−9345
Email: oliverhall@competitivedemocracy.org
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

LADONNA BRAVE BULL ALLARD represented byOliver B. Hall
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

VIRGIL TAKEN ALIVE represented byOliver B. Hall
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

CHEYENNE GARCIA represented byOliver B. Hall
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

WILLIAM WILD BILL LEFT HAND represented byOliver B. Hall
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

MAXINE BRINGS HIM
BACK−JANIS

represented byOliver B. Hall
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

KATHY WILLCUTS represented byOliver B. Hall
(See above for address)
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LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

CRYSTAL COLE represented byOliver B. Hall
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

RUSSELL VAZQUEZ represented byOliver B. Hall
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

THOMAS E. BARBER, SR. represented byOliver B. Hall
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

TATEOLOWAN GARCIA represented byOliver B. Hall
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

CHANI PHILLIPS represented byOliver B. Hall
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

WASTEWIN YOUNG represented byOliver B. Hall
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

GREAT PLAINS TRIBAL
CHAIRMAN'S ASSOCIATION

represented byRichard A. Guest
NATIVE AMERICAN RIGHTS FUND
1514 P Street, NW (Rear)
Suite D
Washington, DC 20005
(202) 785−4166
Fax: (202) 822−0068
Email: richardg@narf.org
LEAD ATTORNEY
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ATTORNEY TO BE NOTICED

Amicus

OGLALA SIOUX TRIBE represented byMichael L. Roy
HOBBS, STRAUS, DEAN & WALKER,
LLP
2120 L Street, NW
Suite 700
Washington, DC 20037−1527
(202) 822−8282
Fax: (202) 296−8834
Email: mroy@hobbsstraus.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

ASSOCIATION ON AMERICAN
INDIAN AFFAIRS

represented byElizabeth Lohah Homer
HOMER LAW CHARTERED
1730 Rhode Island Avenue, NW
Suite 501
Washington, DC 20036
(202) 955−5601
Fax: (202) 955 5605
Email: ehomer@homerlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

PUEBLO OF POJOAQUE represented byElizabeth Lohah Homer
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

UNIVERSITY OF NEW MEXICO
SCHOOL OF LAW NATURAL
RESOURCES AND
ENVIRONMENTAL LAW CLINIC

represented byElizabeth Lohah Homer
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

NATIONAL INDIGENOUS
WOMENS RESOURCE CENTER
AND ADDITIONAL AMICI

represented byMary Kathryn Nagle
PIPESTEM LAW FIRM, PC
1333 New Hampshire Avenue, NW
Washington, DC 20036
(202) 407−0591
Email: mknagle@pipestemlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus
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NATIONAL CONGRESS OF
AMERICAN INDIANS

represented byRiyaz A. Kanji
KANJI & KATZEN, PLLC
303 Detroit Street
Suite 400
Ann Arbor, MI 48104
(734) 769−5400
Fax: (734) 769−2701
Email: rkanji@kanjikatzen.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

AFFILIATED TRIBES OF
NORTHWEST INDIANS

represented byRiyaz A. Kanji
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

ALASKA INTER−TRIBAL
COUNCIL

represented byRiyaz A. Kanji
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

GREAT PLAINS TRIBAL
CHAIRMAN'S ASSOCIATION

represented byRiyaz A. Kanji
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

INTER TRIBAL ASSOCIATION OF
ARIZONA

represented byRiyaz A. Kanji
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

NATIONAL ASSOCIATION OF
TRIBAL HISTORIC
PRESERVATION OFFICERS

represented byRiyaz A. Kanji
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

NATIONAL INDIAN EDUCATION
ASSOCIATION

represented byRiyaz A. Kanji
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

represented by
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NATIONAL INDIAN GAMING
ASSOCIATION

Riyaz A. Kanji
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

UNITED SOUTH AND EASTERN
TRIBES SOVEREIGNTY
PROTECTION FUND, INC.

represented byRiyaz A. Kanji
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

AMERICAN CIVIL LIBERTIES
UNION

represented byRiyaz A. Kanji
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

FRED T. KOREMATSU CENTER
FOR LAW AND EQUALITY

represented byRiyaz A. Kanji
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

34 FEDERALLY RECOGNIZED
INDIAN TRIBES

represented byRiyaz A. Kanji
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Cross Claimant

DAKOTA ACCESS LLC represented byKimberly Hope Caine
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alan M. Glen
(See above for address)
ATTORNEY TO BE NOTICED

David Debold
(See above for address)
ATTORNEY TO BE NOTICED

Miguel A. Estrada
(See above for address)
ATTORNEY TO BE NOTICED

Robert D. Comer
(See above for address)
PRO HAC VICE
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ATTORNEY TO BE NOTICED

William S. Scherman
(See above for address)
ATTORNEY TO BE NOTICED

V.

Cross Defendant

UNITED STATES ARMY CORPS OF
ENGINEERS

represented byMatthew M. Marinelli
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Erica M. Zilioli
(See above for address)
ATTORNEY TO BE NOTICED

Date Filed # Page Docket Text

07/27/2016 1 COMPLAINT for Declaratory and Injunctive Relief against UNITED
STATES ARMY CORPS OF ENGINEERS ( Filing fee $ 400 receipt number
0090−4619146) filed by STANDING ROCK SIOUX TRIBE. (Attachments: #
1 Civil Cover Sheet, # 2 Summons to US Army Corps of Engineers)(Goldman,
Patti) (Entered: 07/27/2016)

07/27/2016 2 MOTION for Leave to Appear Pro Hac Vice :Attorney Name− Jan Hasselman,
:Firm− Earthjustice, :Address− 705 Second Avenue, Suite 203, Seattle, WA
98104. Phone No. − (206)343−7340. Fax No. − (206)343−1526 Filing fee $
100, receipt number 0090−4619367. Fee Status: Fee Paid. by STANDING
ROCK SIOUX TRIBE (Attachments: # 1 Declaration of Jan Hasselman ISO
Mtn for Admission Pro Hac Vice, # 2 Text of Proposed Order Plaintiff's
Proposed Order Granting Mtn to Appear Pro Hac Vice)(Goldman, Patti)
(Entered: 07/27/2016)

07/27/2016 3 MOTION for Leave to Appear Pro Hac Vice :Attorney Name− Stephanie
Tsosie, :Firm− Earthjustice, :Address− 705 Second Avenue, Suite 203, Seattle,
WA 98104. Phone No. − (206)343−7340. Fax No. − (206)343−1526 Filing fee
$ 100, receipt number 0090−4619381. Fee Status: Fee Paid. by STANDING
ROCK SIOUX TRIBE (Attachments: # 1 Declaration of Stephanie Tsosie ISO
Mtn for Admission Pro Hac Vice, # 2 Text of Proposed Order)(Goldman, Patti)
(Entered: 07/27/2016)

07/27/2016 Case Assigned to Judge James E. Boasberg. (jd) (Entered: 07/28/2016)

07/29/2016 4 SUMMONS (1) Issued Electronically as to UNITED STATES ARMY CORPS
OF ENGINEERS. (Attachment: # 1 Consent Forms)(jd) (Entered: 07/29/2016)

08/01/2016 MINUTE ORDER: The Court ORDERS that: 1) Plaintiff's 2 Motion for
Admission Pro Hac Vice of JAN HASSELMAN is GRANTED; and 2)
Plaintiff's 3 Motion for Admission Pro Hac Vice of STEPHANIE TSOSIE is
GRANTED. Signed by Judge James E. Boasberg on 8/1/16. (lcjeb1) (Entered:
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08/01/2016)

08/04/2016 5 MOTION for Preliminary Injunction and Memo in Support of Motion for
Preliminary Injunction, MOTION for Hearing Expedited Hearing Requested
by STANDING ROCK SIOUX TRIBE (Attachments: # 1 Text of Proposed
Order Granting Motion for Preliminary Injunction, # 2 Text of Proposed Order
Granting Request for Expedited Hearing)(Hasselman, Jan) (Entered:
08/04/2016)

08/04/2016 6 LARGE ADDITIONAL ATTACHMENTS by STANDING ROCK SIOUX
TRIBE (Attachments: # 1 Declaration of Dave Armabault II In Support of Mtn
for PI, # 2 Declaration of Jon Eagle Sr In Support of Mtn for PI, # 3
Declaration of Jan Hasselman In Support of Mtn for PI, # 4 Exhibit 1 to Decl
of J Hasselman, # 5 Exhibit 2 to Decl of J Hasselman, # 6 Exhibit 3 Part 1 to
Decl of J Hasselman, # 7 Exhibit 3 Part 2 to Decl of J Hasselman, # 8 Exhibit 3
Part 3 to Decl of J Hasselman, # 9 Exhibit 3 Part 4 to Decl of J Hasselman, #
10 Exhibit 4 to Decl of J Hasselman, # 11 Exhibit 5 to Decl of J Hasselman, #
12 Exhibit 6 to Decl of J Hasselman, # 13 Exhibit 7 to Decl of J Hasselman, #
14 Exhibit 8 to Decl of J Hasselman, # 15 Exhibit 9 to Decl of J Hasselman, #
16 Exhibit 10 to Decl of J Hasselman, # 17 Exhibit 11 to Decl of J Hasselman,
# 18 Exhibit 12 to Decl of J Hasselman, # 19 Exhibit 13 Part 1 to Decl of J
Hasselman, # 20 Exhibit 13 Part 2 to Decl of J Hasselman, # 21 Exhibit 13 Part
3 to Decl of J Hasselman, # 22 Exhibit 13 Part 4 to Decl of J Hasselman, # 23
Exhibit 13 Part 5 to Decl of J Hasselman, # 24 Exhibit 13 Part 6 to Decl of J
Hasselman, # 25 Exhibit 13 Part 7 to Decl of J Hasselman, # 26 Exhibit 13 Part
8 to Decl of J Hasselman, # 27 Exhibit 13 Part 9 to Decl of J Hasselman, # 28
Exhibit 14 to Decl of J Hasselman, # 29 Exhibit 15 to Decl of J Hasselman, #
30 Exhibit 16 to Decl of J Hasselman, # 31 Exhibit 17 to Decl of J Hasselman,
# 32 Exhibit 18 to Decl of J Hasselman, # 33 Exhibit 19 to Decl of J
Hasselman, # 34 Exhibit 20 to Decl of J Hasselman, # 35 Exhibit 21 to Decl of
J Hasselman, # 36 Exhibit 22 to Decl of J Hasselman, # 37 Exhibit 23 to Decl
of J Hasselman, # 38 Exhibit 24 to Decl of J Hasselman, # 39 Exhibit 25 to
Decl of J Hasselman, # 40 Exhibit 26 to Decl of J Hasselman, # 41 Exhibit 27
to Decl of J Hasselman, # 42 Exhibit 28 to Decl of J Hasselman, # 43 Exhibit
29 to Decl of J Hasselman, # 44 Exhibit 30 to Decl of J Hasselman, # 45
Exhibit 31 to Decl of J Hasselman, # 46 Exhibit 32 to Decl of J Hasselman, #
47 Exhibit 33 to Decl of J Hasselman, # 48 Exhibit 34 to Decl of J Hasselman,
# 49 Exhibit 35 to Decl of J Hasselman, # 50 Exhibit 36 to Decl of J
Hasselman, # 51 Exhibit 37 to Decl of J Hasselman, # 52 Exhibit 38 to Decl of
J Hasselman, # 53 Exhibit 39 to Decl of J Hasselman, # 54 Exhibit 40 to Decl
of J Hasselman, # 55 Exhibit 41 to Decl of J Hasselman, # 56 Exhibit 43 to
Decl of J Hasselman, # 57 Exhibit 44 to Decl of J Hasselman, # 58 Exhibit 45
to Decl of J Hasselman, # 59 Exhibit 46 to Decl of J Hasselman, # 60 Exhibit
47 to Decl of J Hasselman, # 61 Exhibit 48 to Decl of J Hasselman, # 62
Exhibit 49 to Decl of J Hasselman, # 63 Exhibit 50 to Decl of J Hasselman, #
64 Exhibit 51 to Decl of J Hasselman, # 65 Exhibit 52 to Decl of J Hasselman,
# 66 Exhibit 53 to Decl of J Hasselman, # 67 Exhibit 54 to Decl of J
Hasselman, # 68 Text of Proposed Order Granting Motion for Preliminary
Injunction, # 69 Text of Proposed Order Granting Request for Expedited
Hearing)(Hasselman, Jan) Modified on 8/5/2016 (ztd). (Entered: 08/04/2016)

08/05/2016 NOTICE OF ERROR re 6 Motion for Preliminary Injunction; emailed to
jhasselman@earthjustice.org, cc'd 4 associated attorneys −− The PDF file you
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https://ecf.dcd.uscourts.gov/doc1/04515715707?caseid=180660&de_seq_num=26&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515715708?caseid=180660&de_seq_num=26&hdr=1&pdf_header=1&pdf_toggle_possible=1
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docketed contained errors: 1. In the future, please use the event Large
Additional Attachments found under Other Documents. (ztd, ) (Entered:
08/05/2016)

08/05/2016 7 Unopposed MOTION to Intervene in Support of Defendant by DAKOTA
ACCESS LLC (Attachments: # 1 Memorandum in Support, # 2 Declaration, #
3 Proposed Responsive Pleading, # 4 Text of Proposed Order, # 5 Disclosure
Statement)(Caine, Kimberly) (Entered: 08/05/2016)

08/05/2016 8 NOTICE of Appearance by Kimberly Hope Caine on behalf of DAKOTA
ACCESS LLC (Caine, Kimberly) (Entered: 08/05/2016)

08/05/2016 9 MOTION for Leave to Appear Pro Hac Vice :Attorney Name− William J.
Leone, :Firm− Norton Rose Fulbright US LLP, :Address− 666 Fifth Avenue,
New York, NY 10103. Phone No. − 212−318−3000. Fax No. − 212−318−3400
Filing fee $ 100, receipt number 0090−4630102. Fee Status: Fee Paid. by
DAKOTA ACCESS LLC (Attachments: # 1 Declaration)(Caine, Kimberly)
(Entered: 08/05/2016)

08/05/2016 10 MOTION for Leave to Appear Pro Hac Vice :Attorney Name− Robert D.
Comer, :Firm− Norton Rose Fulbright US LLP, :Address− 1200 17th Street,
Suite 1000, Denver, CO 80202. Phone No. − 303−801−2700. Fax No. −
393−801−2777 Filing fee $ 100, receipt number 0090−4630120. Fee Status:
Fee Paid. by DAKOTA ACCESS LLC (Attachments: # 1 Declaration)(Caine,
Kimberly) (Entered: 08/05/2016)

08/08/2016 MINUTE ORDER granting Unopposed 7 Motion to Intervene on behalf of
Dakota Access, LLC. Signed by Judge James E. Boasberg on 8/8/16. (lcjeb2)
(Entered: 08/08/2016)

08/08/2016 MINUTE ORDER granting 9 Motion for Leave to Appear Pro Hac Vice of
WILLIAM J. LEONE. Signed by Judge James E. Boasberg on 8/8/16. (lcjeb2)
(Entered: 08/08/2016)

08/08/2016 MINUTE ORDER granting 10 Motion for Leave to Appear Pro Hac Vice of
Robert D. Comer. Signed by Judge James E. Boasberg on 8/8/16. (lcjeb2)
(Entered: 08/08/2016)

08/08/2016 MINUTE ORDER: The Court ORDERS that a conference call in Chambers is
hereby set for Monday, August 8, 2016, at 3 p.m. EST to discuss scheduling.
The Court ORDERS that parties shall dial into Chambers' toll−free
conference−call number, (877) 402−9753, at this time. Chambers will contact
the parties separately via email with the dial−in code. Signed by Judge James
E. Boasberg on 8/8/16. (lcjeb2) (Entered: 08/08/2016)

08/08/2016 MINUTE ORDER: As discussed in today's conference call, the Court
ORDERS that any opposition to the preliminary−injunction motion shall be
filed by August 18, 2016, with any reply due by August 22, 2016, and a
hearing shall be set for August 24, 2016, at 2:00 p.m. in Courtroom 19. Signed
by Judge James E. Boasberg on 8/8/16. (lcjeb2) (Entered: 08/08/2016)

08/08/2016 Minute Entry for proceedings held before Judge James E. Boasberg: Telephone
Conference held on 8/8/2016. (ad) (Entered: 08/09/2016)

08/09/2016 Set/Reset Deadlines/Hearings: Any opposition to the preliminary−injunction
motion shall be filed by 8/18/2016, with any reply due by 8/22/2016, and a

12

Case 1:16-cv-01534-JEB   Document 167   Filed 03/13/17   Page 12 of 79

https://ecf.dcd.uscourts.gov/doc1/04505716794?caseid=180660&de_seq_num=33&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515716795?caseid=180660&de_seq_num=33&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515716796?caseid=180660&de_seq_num=33&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515716797?caseid=180660&de_seq_num=33&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515716798?caseid=180660&de_seq_num=33&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515716799?caseid=180660&de_seq_num=33&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515717174?caseid=180660&de_seq_num=37&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505717229?caseid=180660&de_seq_num=39&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515717230?caseid=180660&de_seq_num=39&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505717235?caseid=180660&de_seq_num=41&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515717236?caseid=180660&de_seq_num=41&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505716794?caseid=180660&de_seq_num=33&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505717229?caseid=180660&de_seq_num=39&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505717235?caseid=180660&de_seq_num=41&hdr=1&pdf_header=1&pdf_toggle_possible=1


hearing shall be set for 8/24/2016, at 2:00 PM, in Courtroom 19, before Judge
James E. Boasberg. (ad) (Entered: 08/09/2016)

08/10/2016 11 MOTION to Intervene in Support of Plaintiff by CHEYENNE RIVER SIOUX
TRIBE (Attachments: # 1 Declaration Steve Vance, # 2 Exhibit 1 to Vance
Decl, # 3 Exhibit 2 to Vance Decl, # 4 Exhibit 3 to Vance Decl, # 5 Exhibit 4
to Vance Decl, # 6 Exhibit 5 to Vance Decl, # 7 Declaration Chairman Harold
Frazier, # 8 Exhibit 1 to Frazier Decl, # 9 Exhibit 2 to Frazier Decl, # 10
Exhibit 3 to Frazier Decl, # 11 Declaration Joye Braun, # 12 Exhibit Text of
Proposed Complaint, # 13 Text of Proposed Order, # 14 Exhibit Disclosure
Statement)(Schulte, Conly) (Entered: 08/10/2016)

08/10/2016 12 MOTION for Leave to Appear Pro Hac Vice :Attorney Name− Nicole E.
Ducheneaux, :Firm− Fredericks Peebles & Morgan LLP, :Address− 3610
North 163rd Plaza, Omaha, NE 68116. Phone No. − 402−333−4053. Fax No. −
402−333−4761 Filing fee $ 100, receipt number 0090−4634821. Fee Status:
Fee Paid. by CHEYENNE RIVER SIOUX TRIBE (Attachments: # 1
Declaration Nicole Ducheneaux, # 2 Text of Proposed Order)(Schulte, Conly)
(Entered: 08/10/2016)

08/11/2016 MINUTE ORDER granting 12 Motion for Admission Pro Hac Vice of
NICOLE E. DUCHENEAUX. Signed by Judge James E. Boasberg on 8/11/16.
(lcjeb2) (Entered: 08/11/2016)

08/11/2016 MINUTE ORDER: The Court ORDERS that if Dakota Access opposes the 11
Motion to Intervene, it shall file such opposition by August 15, 2016. Signed
by Judge James E. Boasberg on 8/11/16. (lcjeb2) (Entered: 08/11/2016)

08/11/2016 Set/Reset Deadlines: Dakota Access' opposition, if any, to 11 Motion to
Intervene due by 8/15/2016. (tg) (Entered: 08/11/2016)

08/11/2016 13 NOTICE of Appearance by Erica M. Zilioli on behalf of UNITED STATES
ARMY CORPS OF ENGINEERS (Zilioli, Erica) (Entered: 08/11/2016)

08/11/2016 14 MOTION for Leave to File to File Supplemental Declaration in Support of
Motion for Preliminary Injunction by STANDING ROCK SIOUX TRIBE
(Attachments: # 1 Exhibit 1 Declaration of Tim Mentz, Sr., # 2 Text of
Proposed Order)(Hasselman, Jan) (Entered: 08/11/2016)

08/11/2016 15 NOTICE of Appearance by Matthew M. Marinelli on behalf of UNITED
STATES ARMY CORPS OF ENGINEERS (Marinelli, Matthew) (Entered:
08/11/2016)

08/12/2016 MINUTE ORDER granting Plaintiff's 14 Motion for Leave to File
Supplemental Declaration in Support of Motion for Preliminary Injunction.
Signed by Judge James E. Boasberg on 8/12/16. (lcjeb2) (Entered: 08/12/2016)

08/12/2016 16 SUPPLEMENTAL Declaration to re 5 MOTION for Preliminary Injunction
and Memo in Support of Motion for Preliminary Injunction MOTION for
Hearing Expedited Hearing Requested filed by STANDING ROCK SIOUX
TRIBE. (td) (Entered: 08/12/2016)

08/15/2016 17 Memorandum in opposition to re 11 MOTION to Intervene in Support of
Plaintiff filed by DAKOTA ACCESS LLC. (Attachments: # 1 Text of
Proposed Order)(Caine, Kimberly) (Entered: 08/15/2016)
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08/16/2016 18 REPLY to opposition to motion re 11 MOTION to Intervene in Support of
Plaintiff filed by CHEYENNE RIVER SIOUX TRIBE. (Schulte, Conly)
(Entered: 08/16/2016)

08/16/2016 19 MOTION for Joinder by CHEYENNE RIVER SIOUX TRIBE (Attachments: #
1 Declaration Robert Walters, # 2 Declaration Chairman Harold Frazier, # 3
Exhibit 1 to Frazier Declaration, # 4 Exhibit 2 to Frazier Declaration, # 5
Declaration Melvin Garreau, Sr., # 6 Declaration Dave Nelson)(Schulte,
Conly) (Entered: 08/16/2016)

08/17/2016 20 MOTION for Leave to File Excess Pages in Opposition to Plaintiff's Motion
for Preliminary Injunction by DAKOTA ACCESS LLC (Attachments: # 1
Text of Proposed Order)(Caine, Kimberly) (Entered: 08/17/2016)

08/18/2016 MINUTE ORDER: Given the accelerated timetable for the Court to prepare for
this proceeding, the Court ORDERS that the 20 Motion for Excess Pages is
DENIED. Signed by Judge James E. Boasberg on 8/18/2016. (lcjeb1) Modified
on 8/19/2016 to include the word "Minute Order" within the entry (ad).
(Entered: 08/18/2016)

08/18/2016 21 Memorandum in opposition to re 5 MOTION for Preliminary Injunction and
Memo in Support of Motion for Preliminary Injunction MOTION for Hearing
Expedited Hearing Requested filed by UNITED STATES ARMY CORPS OF
ENGINEERS. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4
Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6, # 7 Exhibit 7, # 8 Exhibit 8, # 9 Exhibit
9, # 10 Exhibit 10, # 11 Exhibit 11, # 12 Exhibit 12, # 13 Exhibit 13, # 14
Exhibit 14, # 15 Exhibit 15, # 16 Exhibit 16, # 17 Declaration Declaration of
Joel Ames, # 18 Declaration Declaration of Martha Chieply and accompanying
exhibits 1 through 16, # 19 Declaration Declaration of Richard Harnois and
accompanying exhibits 1 through 5, # 20 Declaration Declaration of Jonathan
Shelman)(Zilioli, Erica) (Entered: 08/18/2016)

08/18/2016 22 Memorandum in opposition to re 5 MOTION for Preliminary Injunction and
Memo in Support of Motion for Preliminary Injunction MOTION for Hearing
Expedited Hearing Requested filed by DAKOTA ACCESS LLC.
(Attachments: # 1 Exhibit A, # 2 Exhibit A1, # 3 Exhibit B, # 4 Exhibit B1, # 5
Exhibit B2, # 6 Exhibit B3, # 7 Exhibit B4, # 8 Exhibit B5, # 9 Exhibit B6, #
10 Exhibit B7, # 11 Exhibit C, # 12 Exhibit C1, # 13 Exhibit C2, # 14 Exhibit
C3, # 15 Exhibit C4, # 16 Exhibit C5, # 17 Exhibit C6, # 18 Exhibit C7, # 19
Exhibit C8, # 20 Exhibit C9, # 21 Exhibit C10, # 22 Exhibit C11, # 23 Exhibit
D, # 24 Exhibit E, # 25 Exhibit F, # 26 Exhibit G, # 27 Exhibit H, # 28 Exhibit
I, # 29 Exhibit J, # 30 Exhibit K, # 31 Exhibit L, # 32 Exhibit M, # 33 Exhibit
N, # 34 Exhibit O, # 35 Exhibit P, # 36 Exhibit Q, # 37 Exhibit R, # 38 Exhibit
S, # 39 Exhibit T, # 40 Exhibit U, # 41 Exhibit V, # 42 Exhibit W, # 43 Exhibit
X, # 44 Text of Proposed Order)(Caine, Kimberly) (Entered: 08/18/2016)

08/19/2016 MINUTE ORDER: The Court ORDERS that: 1) The Cheyenne River Sioux
Tribe's 11 Motion to Intervene is GRANTED, and the CRST may participate as
a party in this litigation; 2) Given the compressed timetable for the Preliminary
Injunction, the fact that Defendants' Opposition briefs have already been filed,
and the comprehensiveness of the briefing by the Standing Rock Sioux Tribe,
however, the CRST may not participate in the preliminary−injunction briefing
or hearing; and 3) The CSRT's 19 Motion for Joinder, accordingly, is
DENIED. Signed by Judge James E. Boasberg on 8/19/2016. (lcjeb1) (Entered:
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08/19/2016)

08/19/2016 23 MOTION for Leave to Appear Pro Hac Vice :Attorney Name− Alan M. Glen,
:Firm− Nossaman LLP, :Address− 816 Congress Ave., Ste. 970, Austin, TX
78701. Phone No. − 512−813−7943. Fax No. − 512−651−0770 Filing fee $
100, receipt number 0090−4644415. Fee Status: Fee Paid. by DAKOTA
ACCESS LLC (Attachments: # 1 Declaration In Support of Motion for
Admission of Attory Pro Hac Vice)(Quarles, Steven) (Entered: 08/19/2016)

08/19/2016 MINUTE ORDER granting 23 Motion for Leave to Appear Pro Hac Vice of
ALAN M. GLEN. Signed by Judge James E. Boasberg on 8/19/2016. (lcjeb1)
(Entered: 08/19/2016)

08/22/2016 24 REPLY to opposition to motion re 5 MOTION for Preliminary Injunction and
Memo in Support of Motion for Preliminary Injunction MOTION for Hearing
Expedited Hearing Requested filed by STANDING ROCK SIOUX TRIBE.
(Attachments: # 1 Declaration of Jan Hasselman ISO Reply re Motion for
Preliminary Injunction, # 2 Exhibit 55, # 3 Exhibit 56, # 4 Exhibit 57, # 5
Exhibit 58, # 6 Exhibit 59, # 7 Exhibit 60, # 8 Exhibit 61, # 9 Exhibit 62, # 10
Exhibit 63, # 11 Exhibit 64)(Hasselman, Jan) (Entered: 08/22/2016)

08/23/2016 MINUTE ORDER: The Court ORDERS that at tomorrow's hearing, Plaintiff
may have 25 minutes for its initial argument, Defendants may jointly have 30
minutes, and Plaintiff may have 5 minutes for rebuttal. No witnesses may be
called. Signed by Judge James E. Boasberg on 8/23/2016. (lcjeb1) (Entered:
08/23/2016)

08/23/2016 25 MOTION for Leave to File Supplemental Declaration of Joey Mahmoud by
DAKOTA ACCESS LLC (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Text
of Proposed Order)(Caine, Kimberly) (Entered: 08/23/2016)

08/24/2016 MINUTE ORDER: The Court ORDERS that Dakota Access' 25 Motion for
Leave to File Supplemental Declaration is DENIED. Signed by Judge James E.
Boasberg on 8/24/2016. (lcjeb1) (Entered: 08/24/2016)

08/24/2016 26 ANSWER to Complaint by DAKOTA ACCESS LLC.(Caine, Kimberly)
(Entered: 08/24/2016)

08/24/2016 MINUTE ORDER: The Court ORDERS that a status conference will be held
on September 14, 2016, at 2 P.M. Plaintiffs may appear by telephone. Signed
by Judge James E. Boasberg on 8/24/2016. (lcjeb1) (Entered: 08/24/2016)

08/24/2016 Minute Entry for proceedings held before Judge James E. Boasberg: Motion
Hearing held on 8/24/2016 re 5 MOTION for Preliminary Injunction and
Memo in Support of Motion for Preliminary Injunction. 5 Motion for
Preliminary Injunction and Memo in Support of Motion for Preliminary
Injunction, HEARD and TAKEN UNDER ADVISEMENT. A Status
Conference is set for 9/14/2016, at 2:00 PM, in Courtroom 19, before Judge
James E. Boasberg. (Court Reporter Lisa Griffith) (ad) (Entered: 08/24/2016)

09/01/2016 27 TRANSCRIPT OF PROCEEDINGS before Judge James E. Boasberg held on
8−24−16; Page Numbers: 1−62. Date of Issuance:9−1−16. Court
Reporter/Transcriber Lisa W GRIFFITH, Telephone number 2023543247,
Tape Number: Lisa_Griffith@dcd.uscourts.gov. Transcripts may be ordered by
submitting the <a href="http://www.dcd.uscourts.gov/node/110">Transcript
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Order Form</a><P></P><P></P>For the first 90 days after this filing date, the
transcript may be viewed at the courthouse at a public terminal or purchased
from the court reporter referenced above. After 90 days, the transcript may be
accessed via PACER. Other transcript formats, (multi−page, condensed, CD or
ASCII) may be purchased from the court reporter.<P>NOTICE RE
REDACTION OF TRANSCRIPTS: The parties have twenty−one days to
file with the court and the court reporter any request to redact personal
identifiers from this transcript. If no such requests are filed, the transcript will
be made available to the public via PACER without redaction after 90 days.
The policy, which includes the five personal identifiers specifically covered, is
located on our website at www.dcd.uscourts.gov.<P></P> Redaction Request
due 9/22/2016. Redacted Transcript Deadline set for 10/2/2016. Release of
Transcript Restriction set for 11/30/2016.(Griffith, Lisa) (Entered: 09/01/2016)

09/01/2016 28 NOTICE of Appearance by Alan M. Glen on behalf of DAKOTA ACCESS
LLC (Glen, Alan) (Entered: 09/01/2016)

09/02/2016 29 MOTION for Leave to File Supplemental Declaration by STANDING ROCK
SIOUX TRIBE (Attachments: # 1 Declaration Supplemental Declaration of
Tim Mentz, Sr., # 2 Exhibit 1 to Supp'l Declaration, # 3 Exhibit 2 to Supp'l
Declaration, # 4 Exhibit 3 to Supp'l Declaration, # 5 Exhibit 4 to Supp'l
Declaration)(Hasselman, Jan) (Entered: 09/02/2016)

09/04/2016 30 Emergency MOTION for Temporary Restraining Order by STANDING
ROCK SIOUX TRIBE (Attachments: # 1 Declaration Declaration of Tim
Mentz In Support of TRO, # 2 Declaration Declaration of Jan Hasselman In
Support of TRO, # 3 Text of Proposed Order)(Hasselman, Jan) (Entered:
09/04/2016)

09/04/2016 31 MOTION for Temporary Restraining Order by CHEYENNE RIVER SIOUX
TRIBE (Attachments: # 1 Declaration Nicole Ducheneaux, # 2 Text of
Proposed Order)(Schulte, Conly) (Entered: 09/04/2016)

09/05/2016 MINUTE ORDER: The Court ORDERS that a hearing on Plaintiff's TRO shall
take place on September 6, 2016, at 3:00 p.m., in Courtroom 19. Signed by
Judge James E. Boasberg on 9/05/2016. (ad) (Entered: 09/05/2016)

09/05/2016 Set/Reset Hearing: A hearing on Plaintiff's TRO is set for 9/6/2016, at 3:00
PM, in Courtroom 19, before Judge James E. Boasberg. (ad) (Entered:
09/05/2016)

09/05/2016 32 RESPONSE re 30 Emergency MOTION for Temporary Restraining Order , 31
MOTION for Temporary Restraining Order filed by UNITED STATES
ARMY CORPS OF ENGINEERS. (Zilioli, Erica) (Entered: 09/05/2016)

09/06/2016 33 MOTION for Leave to Appear to Appear Telephonically by CHEYENNE
RIVER SIOUX TRIBE (Attachments: # 1 Text of Proposed
Order)(Ducheneaux, Nicole) (Entered: 09/06/2016)

09/06/2016 MINUTE ORDER: The Court GRANTS Cheyenne River's 33 Motion for
Leave to Appear Telephonically. Signed by Judge James E. Boasberg on
9/6/2016. (lcjeb1) (Entered: 09/06/2016)

09/06/2016 34 RESPONSE re 30 Emergency MOTION for Temporary Restraining Order , 31
MOTION for Temporary Restraining Order , 29 MOTION for Leave to File
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Supplemental Declaration filed by DAKOTA ACCESS LLC. (Attachments: #
1 Declaration, # 2 Exhibit A, # 3 Exhibit B, # 4 Text of Proposed Order)(Caine,
Kimberly) (Entered: 09/06/2016)

09/06/2016 35 REPLY to opposition to motion re 31 MOTION for Temporary Restraining
Order filed by CHEYENNE RIVER SIOUX TRIBE. (Attachments: # 1
Declaration Ducheneaux, # 2 Exhibit 1 to Ducheneaux Decl, # 3 Declaration
Chairman Harold Frazier)(Ducheneaux, Nicole) (Entered: 09/06/2016)

09/06/2016 Minute Entry for proceedings held before Judge James E. Boasberg: Motion
Hearing held on 9/6/2016 re 30 Emergency MOTION for Temporary
Restraining Order filed by STANDING ROCK SIOUX TRIBE, 31 MOTION
for Temporary Restraining Order filed by CHEYENNE RIVER SIOUX
TRIBE. (Order forthcoming). (Court Reporter Patricia Kaneshiro−Miller.) (tg)
(Entered: 09/06/2016)

09/06/2016 MINUTE ORDER: The Court ORDERS that Plaintiff's 29 Motion for Leave to
File Supplemental Declaration is GRANTED. Signed by Judge James E.
Boasberg on 9/6/2016. (lcjeb1) (Entered: 09/06/2016)

09/06/2016 MINUTE ORDER: As explained at today's hearing, the Court ORDERS that
Plaintiffs' [30, 31] Motions for Temporary Restraining Order are GRANTED
IN PART and DENIED IN PART. As agreed by Defendants, the Court
ORDERS that no construction activity on the DAPL may take place between
Highway 1806 and 20 miles to the east of Lake Oahe. Construction activity to
the west of Highway 1806 may proceed. Signed by Judge James E. Boasberg
on 9/6/2016. (lcjeb1) (Entered: 09/06/2016)

09/06/2016 36 SUPPLEMENTAL Declaration to re 5 MOTION for Preliminary Injunction
and Memo in Support of Motion for Preliminary Injunction MOTION for
Hearing Expedited Hearing Requested filed by STANDING ROCK SIOUX
TRIBE. (Attachments: # 1 Exhibit)(td) (Entered: 09/07/2016)

09/07/2016 MINUTE ORDER: As the Court will now be in trial on another matter on
September 14, 2016, it ORDERS that the status conference set for that date is
VACATED and RESET for September 16, 2016, at 2:00 p.m. The Court
apologizes for any inconvenience. Signed by Judge James E. Boasberg on
9/7/2016. (lcjeb1) (Entered: 09/07/2016)

09/07/2016 Set/Reset Hearings: The Status Conference set for 9/14/2016, at 2:00 PM, is
hereby VACATED and RESCHEDULED for 9/16/2016, at 2:00 PM, in
Courtroom 19, before Judge James E. Boasberg. (ad) (Entered: 09/07/2016)

09/08/2016 37 AMENDED COMPLAINT against CHEYENNE RIVER SIOUX TRIBE filed
by CHEYENNE RIVER SIOUX TRIBE.(Ducheneaux, Nicole) Modified on
9/12/2016 (td). Modified on 10/20/2016 (znmw). (Entered: 09/08/2016)

09/09/2016 38 ORDER DENYING 5 Motion for Preliminary Injunction. Signed by Judge
James E. Boasberg on 9/9/2016. (lcjeb1) (Entered: 09/09/2016)

09/09/2016 39 MEMORANDUM OPINION re 38 Order on Motion for Preliminary
Injunction. Signed by Judge James E. Boasberg on 9/9/2016. (lcjeb1) (Entered:
09/09/2016)

09/09/2016 40 ENTERED IN ERROR. . . . .NOTICE of Appeal to US Court of Appeals DC
Circuit by STANDING ROCK SIOUX TRIBE re 38 Order on Motion for
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Preliminary Injunction, 5 MOTION for Preliminary Injunction and Memo in
Support of Motion for Preliminary Injunction MOTION for Hearing Expedited
Hearing Requested, 39 Memorandum & Opinion (Attachments: # 1 Exhibit
Order)(Hasselman, Jan) Modified on 9/12/2016 (td). (Entered: 09/09/2016)

09/09/2016 41 NOTICE OF APPEAL TO DC CIRCUIT COURT as to 38 Order on Motion
for Preliminary Injunction, 39 Memorandum & Opinion by STANDING
ROCK SIOUX TRIBE. Filing fee $ 505, receipt number 0090−4668363. Fee
Status: Fee Paid. Parties have been notified. (Attachments: # 1 Exhibit
Order)(Hasselman, Jan) (Entered: 09/09/2016)

09/09/2016 42 MOTION Injunction Pending Appeal by CHEYENNE RIVER SIOUX TRIBE,
STANDING ROCK SIOUX TRIBE (Attachments: # 1 Exhibit 1, # 2
Declaration of Thomas F King PhD, # 3 Text of Proposed Order)(Hasselman,
Jan) (Entered: 09/09/2016)

09/09/2016 43 RESPONSE re 42 MOTION Injunction Pending Appeal filed by UNITED
STATES ARMY CORPS OF ENGINEERS. (Zilioli, Erica) (Entered:
09/09/2016)

09/09/2016 USCA Case Number 16−5259 for 41 Notice of Appeal to DC Circuit Court,
filed by STANDING ROCK SIOUX TRIBE. (zrdj) (Entered: 09/12/2016)

09/12/2016 MINUTE ORDER: The Court ORDERS that Plaintiff's 42 Motion for
Injunction Pending Appeal is GRANTED IN PART and DENIED IN PART.
With the consent of both Defendants, the terms of the Temporary Restraining
Order issued September 6, 2016, are REINSTATED until the status conference
on September 16, 2016. The Motion is otherwise DENIED. Signed by Judge
James E. Boasberg on 9/12/2016. (lcjeb1) (Entered: 09/12/2016)

09/12/2016 NOTICE OF CORRECTED DOCKET ENTRY: re 40 Notice (Other), was
entered in error and counsel refiled said pleading as docket entry no. 41 . (td)
(Entered: 09/12/2016)

09/12/2016 44 Transmission of the Notice of Appeal, Order Appealed, and Docket Sheet to
US Court of Appeals. The Court of Appeals fee was paid this date9/9/16 re
USCA Case Number 16−5259, 41 Notice of Appeal to DC Circuit Court,. (td)
(Entered: 09/12/2016)

09/12/2016 MINUTE ORDER: As each Plaintiff in a civil suit is not entitled to its own
separate Complaint, the Court ORDERS that Intervenor Plaintiff's 37 First
Amended Complaint is STRICKEN. Signed by Judge James E. Boasberg on
9/12/2016. (lcjeb1) (Entered: 09/12/2016)

09/16/2016 MINUTE ORDER: As discussed at today's status hearing, the Court ORDERS
that: 1) The Corps' response to Plaintiffs' Complaint is due on October 11,
2016; 2) The Corps shall file the administrative record by November 10, 2016;
and 3) The parties shall appear for a status hearing on November 10, 2016, at
2:00 p.m. Signed by Judge James E. Boasberg on 9/16/2016. (lcjeb1) (Entered:
09/16/2016)

09/16/2016 Minute Entry for proceedings held before Judge James E. Boasberg: Status
Conference held on 9/16/2016. Attorneys Ducheneaux, Pieper, Hasselman,
Schulte, and Goldman appeared via telephone. (The Corps' response to
Plaintiffs' Complaint is due on 10/11/2016; The Corps shall file the
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administrative record by 11/10/2016). A Status Conference is set for
11/10/2016, at 2:00 PM, in Courtroom 19, before Judge James E. Boasberg.
(Court Reporter Patricia Kaneshiro) (ad) (Entered: 09/16/2016)

09/19/2016 45 MOTION for Reconsideration of Minute Order Striking Amended Complaint
by CHEYENNE RIVER SIOUX TRIBE (Attachments: # 1 Text of Proposed
Order)(Ducheneaux, Nicole) (Entered: 09/19/2016)

09/23/2016 MINUTE ORDER: Intervenor−Plaintiff Cheyenne River seeks 45
reconsideration of the Court's Order striking its Amended Complaint. For
purposes of judicial efficiency, the Court continues to believe that proceeding
with one, rather than two, Complaints is preferable. As Cheyenne River points
out that Standing Rock will shortly seek amendment of its Complaint, see Mot.
at 5−6, the Court believes the wiser course is for the two Plaintiffs to file one
Amended Complaint, setting forth the separate (or joint) claims each wishes to
make. If either Plaintiff believes it would somehow be prejudiced by such a
course of action, the Court ORDERS that it may file a pleading by September
30, 2016, articulating such prejudice. Signed by Judge James E. Boasberg on
9/23/2016. (lcjeb1) (Entered: 09/23/2016)

09/23/2016 Set/Reset Deadline: If either Plaintiff believes it would somehow be prejudiced
by such a course of action, the Court ORDERS that it may file a pleading by
9/30/2016, articulating such prejudice. (ad) (Entered: 09/23/2016)

09/30/2016 46 RESPONSE to Minute Order filed 9/23/16,,, Concerning Amended Complaint
by CHEYENNE RIVER SIOUX TRIBE. (Ducheneaux, Nicole) Modified on
10/3/2016 (td). (Entered: 09/30/2016)

10/11/2016 47 ANSWER to Complaint by UNITED STATES ARMY CORPS OF
ENGINEERS.(Zilioli, Erica) (Entered: 10/11/2016)

10/19/2016 48 ORDER: The Court ORDERS that: 1) Intervenor−Plaintiff Cheyenne River
Sioux Tribe's 45 Motion for Reconsideration is GRANTED; 2) Cheyenne
River's Amended Complaint 37 is FILED; and 3) Defendants shall respond to
Cheyenne River's Amended Complaint by December 19, 2016. Signed by
Judge James E. Boasberg on 10/19/2016. (lcjeb1) (Entered: 10/19/2016)

10/19/2016 Set/Reset Deadline: Defendants shall respond to Cheyenne River's Amended
Complaint by 12/19/2016,. (ad) (Entered: 10/19/2016)

10/26/2016 49 TRANSCRIPT OF PROCEEDINGS before Judge James E. Boasberg held on
September 16, 2016; Page Numbers: 1−36. Date of Issuance:October 26, 2016.
Court Reporter/Transcriber Patricia Kaneshiro−Miller, Telephone number
202−354−3243, Transcripts may be ordered by submitting the Transcript Order
Form

For the first 90 days after this filing date, the transcript may be viewed at the
courthouse at a public terminal or purchased from the cou rt reporter referenced
above. After 90 days, the transcript may be accessed via PACER. Other
transcript formats, (multi−page, condensed, CD or ASCII) may be purchased
from the court reporter.

NOTICE RE REDACTION OF TRANSCRIPTS: The parties have
twenty−one days to file with the court and the court reporter any request to
redact personal identifiers from this transcript. If no such requests are filed, the
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transcript will be made available to the public via PACER without redaction
after 90 days. The policy, which includes the five personal identifiers
specifically covered, is located on our website at www.dcd.uscourts.gov.

Redaction Request due 11/16/2016. Redacted Transcript Deadline set for
11/26/2016. Release of Transcript Restriction set for 1/24/2017.(pk) (Entered:
10/26/2016)

10/26/2016 50 TRANSCRIPT OF PROCEEDINGS before Judge James E. Boasberg held on
September 6, 2016; Page Numbers: 1−37. Date of Issuance:October 26, 2016.
Court Reporter/Transcriber Patricia Kaneshiro−Miller, Telephone number
202−354−3243, Transcripts may be ordered by submitting the Transcript Order
Form

For the first 90 days after this filing date, the transcript may be viewed at the
courthouse at a public terminal or purchased from the cour t reporter referenced
above. After 90 days, the transcript may be accessed via PACER. Other
transcript formats, (multi−page, condensed, CD or ASCII) may be purchased
from the court reporter.

NOTICE RE REDACTION OF TRANSCRIPTS: The parties have
twenty−one days to file with the court and the court reporter any request to
redact personal identifiers from this transcript. If no such requests are filed, the
transcript will be made available to the public via PACER without redaction
after 90 days. The policy, which includes the five personal identifiers
specifically covered, is located on our website at www.dcd.uscourts.gov.

Redaction Request due 11/16/2016. Redacted Transcript Deadline set for
11/26/2016. Release of Transcript Restriction set for 1/24/2017.(pk) (Entered:
10/26/2016)

11/08/2016 51 NOTICE of Appearance by Miguel A. Estrada on behalf of DAKOTA
ACCESS LLC (Estrada, Miguel) (Entered: 11/08/2016)

11/08/2016 52 NOTICE of Appearance by William S. Scherman on behalf of DAKOTA
ACCESS LLC (Scherman, William) (Entered: 11/08/2016)

11/08/2016 53 NOTICE of Appearance by David Debold on behalf of DAKOTA ACCESS
LLC (Debold, David) (Entered: 11/08/2016)

11/09/2016 54 MOTION for Extension of Time to Lodge Portion of Administrative Record by
UNITED STATES ARMY CORPS OF ENGINEERS (Attachments: # 1 Text
of Proposed Order)(Marinelli, Matthew) (Entered: 11/09/2016)

11/10/2016 55 NOTICE of Lodging Administrative Record by UNITED STATES ARMY
CORPS OF ENGINEERS (Attachments: # 1 Exhibit 1 − Certifications, # 2
Exhibit 2 − Admin. Record Index)(Zilioli, Erica) (Entered: 11/10/2016)

11/10/2016 MINUTE ORDER: As discussed at today's status hearing, the Court ORDERS
that: 1) The parties shall return for a further status hearing on December 9,
2016, at 10:30 a.m.; 2) In the interim, they shall review the administrative
record and meet and confer in an attempt to resolve any disputes regarding
completeness or confidentiality; and 3) The Government's 54 Motion for
Extension of Time is DENIED as moot. Signed by Judge James E. Boasberg on
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11/10/2016. (lcjeb1, ) (Entered: 11/10/2016)

11/10/2016 Minute Entry for proceedings held before Judge James E. Boasberg: Status
Conference held on 11/10/2016. A further Status Conference is set for
12/9/2016, at 10:30 AM, in Courtroom 19, before Judge James E. Boasberg.
(Court Reporter Elizabeth Saint−Loth) (ad) (Entered: 11/10/2016)

11/14/2016 56 NOTICE Regarding Recently Issued Public Documents by UNITED STATES
ARMY CORPS OF ENGINEERS (Attachments: # 1 Exhibit 1 − Letter, # 2
Exhibit 2 − Statement)(Zilioli, Erica) (Entered: 11/14/2016)

11/15/2016 57 ANSWER to 37 Amended Complaint , CROSSCLAIM against UNITED
STATES ARMY CORPS OF ENGINEERS by DAKOTA ACCESS LLC.
Related document: 37 Amended Complaint filed by CHEYENNE RIVER
SIOUX TRIBE. (Attachments: # 1 Exhibit A)(Scherman, William) (Entered:
11/15/2016)

11/15/2016 58 MOTION to supplement the administrative record on an expedited basis by
DAKOTA ACCESS LLC (Attachments: # 1 Memorandum in Support, # 2
Text of Proposed Order)(Scherman, William) (Entered: 11/15/2016)

11/15/2016 MINUTE ORDER: The Court ORDERS that if the Government opposes
Dakota Access's 58 Motion to Supplement, it shall file such Opposition by
November 18, 2016. Signed by Judge James E. Boasberg on 11/15/2016.
(lcjeb1) (Entered: 11/15/2016)

11/15/2016 Set/Reset Deadline: If the Government opposes Dakota Access's 58 Motion to
Supplement, it shall file such Opposition by 11/18/2016. (ad) (Entered:
11/15/2016)

11/15/2016 59 MOTION to Expedite Consideration of Cross−Claim by DAKOTA ACCESS
LLC (Attachments: # 1 Memorandum in Support, # 2 Text of Proposed
Order)(Scherman, William) (Entered: 11/15/2016)

11/15/2016 MINUTE ORDER: In the event the Government opposes Dakota Access's 59
Motion to Expedite, the Court ORDERS that it shall file such Opposition by
November 21, 2016. Signed by Judge James E. Boasberg on 11/15/2016.
(lcjeb1) (Entered: 11/15/2016)

11/16/2016 Set/Reset Deadline: In the event the Government opposes Dakota Access's 59
Motion to Expedite, the Court ORDERS that it shall file such Opposition by
11/21/2016. (ad) (Entered: 11/16/2016)

11/18/2016 60 TRANSCRIPT OF STATUS CONFERENCE before Judge James E. Boasberg
held on 11−10−2016; Page Numbers: 1 − 29. Date of Issuance:11−18−2016.
Court Reporter/Transcriber Elizabeth SaintLoth, Telephone number
202−354−3242, Transcripts may be ordered by submitting the <a
href="http://www.dcd.uscourts.gov/node/110">Transcript Order
Form</a><P></P><P></P>For the first 90 days after this filing date, the
transcript may be viewed at the courthouse at a public terminal or purchased
from the court reporter referenced above. After 90 days, the transcript may be
accessed via PACER. Other transcript formats, (multi−page, condensed, CD or
ASCII) may be purchased from the court reporter.<P>NOTICE RE
REDACTION OF TRANSCRIPTS: The parties have twenty−one days to
file with the court and the court reporter any request to redact personal
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identifiers from this transcript. If no such requests are filed, the transcript will
be made available to the public via PACER without redaction after 90 days.
The policy, which includes the five personal identifiers specifically covered, is
located on our website at www.dcd.uscourts.gov.<P></P> Redaction Request
due 12/9/2016. Redacted Transcript Deadline set for 12/19/2016. Release of
Transcript Restriction set for 2/16/2017.(Saint−Loth, Elizabeth) (Entered:
11/18/2016)

11/18/2016 61 Memorandum in opposition to re 58 MOTION to supplement the
administrative record on an expedited basis filed by UNITED STATES ARMY
CORPS OF ENGINEERS. (Attachments: # 1 Exhibit October 2014 letter, # 2
Exhibit Standard Form 299 Application, # 3 Exhibit August 11, 2016 B. Comer
letter, # 4 Exhibit August 11, 2016 E. Zilioli email, # 5 Exhibit October 2008
Policy Guidance)(Marinelli, Matthew) (Entered: 11/18/2016)

11/20/2016 62 REPLY to opposition to motion re 58 MOTION to supplement the
administrative record on an expedited basis filed by DAKOTA ACCESS LLC.
(Attachments: # 1 Exhibit List, # 2 Exhibit 1, # 3 Exhibit 2, # 4 Exhibit 3, # 5
Exhibit 4)(Scherman, William) (Entered: 11/20/2016)

11/21/2016 63 Memorandum in opposition to re 59 MOTION to Expedite Consideration of
Cross−Claim filed by UNITED STATES ARMY CORPS OF ENGINEERS.
(Marinelli, Matthew) (Entered: 11/21/2016)

11/22/2016 64 REPLY to opposition to motion re 59 MOTION to Expedite Consideration of
Cross−Claim filed by DAKOTA ACCESS LLC. (Scherman, William)
(Entered: 11/22/2016)

12/02/2016 MINUTE ORDER: The Court ORDERS that the parties may present argument
on Intervenor's [58−59] Motions at the status hearing currently set for
December 9, 2016. Signed by Judge James E. Boasberg on 12/2/2016. (lcjeb1)
(Entered: 12/02/2016)

12/04/2016 65 NOTICE Regarding Recently Issued Public Document by UNITED STATES
ARMY CORPS OF ENGINEERS (Attachments: # 1 Exhibit December 4,
2016 Army Memorandum)(Marinelli, Matthew) (Entered: 12/04/2016)

12/05/2016 66 MOTION for Summary Judgment by DAKOTA ACCESS LLC (Attachments:
# 1 Memorandum in Support, # 2 Statement of Facts, # 3 Declaration, # 4 Text
of Proposed Order)(Scherman, William) (Entered: 12/05/2016)

12/07/2016 67 STATUS REPORT by CHEYENNE RIVER SIOUX TRIBE, STANDING
ROCK SIOUX TRIBE. (Ducheneaux, Nicole) (Entered: 12/07/2016)

12/09/2016 MINUTE ORDER: As discussed at today's status hearing, the Court ORDERS
that: 1) Dakota Access's 58 Motion to Supplement the Administrative Record
is DENIED WITHOUT PREJUDICE to be renewed in the event that it
believes additional records are required to respond to the Government's
forthcoming brief; 2) The Government shall nonetheless make good−faith
efforts to begin compiling the documents sought by Dakota Access, and it shall
also supplement the Administrative Record by January 6, 2017, with all
documents concerning the easement that were created on or before July 25,
2016; 3) Dakota Access's 59 Motion to Expedite is DENIED IN PART, given
the announced briefing schedule; 4) The Government shall file a combined
Opposition to Dakota Access's Motion for Summary Judgment and any Motion
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to Dismiss by January 6, 2017; 5) The Tribes shall file any Opposition(s) by
that same date; 6) Dakota Access shall file its combined Opposition and Reply
by January 31, 2017; 7) The Government and the Tribes shall file any Replies
within 10 days of Dakota Access's filing; 8) The Court shall notify the parties
of a date for oral argument if it requires one; and 9) The Government shall
promptly notify the Court should it change its position regarding the easement.
Signed by Judge James E. Boasberg on 12/09/2016. (lcjeb3) (Entered:
12/09/2016)

12/09/2016 Minute Entry for proceedings held before Judge James E. Boasberg: Status
Conference held on 12/9/2016. (Court Reporter Lisa Griffith) (nbn) (Entered:
12/09/2016)

12/09/2016 68 TRANSCRIPT OF PROCEEDINGS before Judge James E. Boasberg held on
12−9−16; Page Numbers: 1−23. Date of Issuance:12−9−16. Court
Reporter/Transcriber Lisa W GRIFFITH, Telephone number 202−354−3247,
Tape Number: Lisa_Griffith@dcd.uscourts.gov. Transcripts may be ordered by
submitting the <a href="http://www.dcd.uscourts.gov/node/110">Transcript
Order Form</a><P></P><P></P>For the first 90 days after this filing date, the
transcript may be viewed at the courthouse at a public terminal or purchased
from the court reporter referenced above. After 90 days, the transcript may be
accessed via PACER. Other transcript formats, (multi−page, condensed, CD or
ASCII) may be purchased from the court reporter.<P>NOTICE RE
REDACTION OF TRANSCRIPTS: The parties have twenty−one days to
file with the court and the court reporter any request to redact personal
identifiers from this transcript. If no such requests are filed, the transcript will
be made available to the public via PACER without redaction after 90 days.
The policy, which includes the five personal identifiers specifically covered, is
located on our website at www.dcd.uscourts.gov.<P></P> Redaction Request
due 12/30/2016. Redacted Transcript Deadline set for 1/9/2017. Release of
Transcript Restriction set for 3/9/2017.(Griffith, Lisa) (Entered: 12/09/2016)

12/14/2016 69 MOTION for Leave to Appear Pro Hac Vice :Attorney Name− Joseph V.
Messineo, :Firm− Fredericks Peebles & Morgan LLP, :Address− 3610 North
163rd Plaza, Omaha, NE 68116. Phone No. − 402−333−4053. Fax No. −
402−333−4761 Filing fee $ 100, receipt number 0090−4776916. Fee Status:
Fee Paid. by CHEYENNE RIVER SIOUX TRIBE (Attachments: # 1
Declaration of Joseph Messineo, # 2 Text of Proposed Order)(Schulte, Conly)
(Entered: 12/14/2016)

12/15/2016 MINUTE ORDER denying without prejudice 69 Motion for Admission Pro
Hac Vice of JOSEPH V. MESSINEO for failure to comply with LCvR
83(d)(4). The declaration does not state whether the attorney has been
disciplined by any bar, and if the attorney has been disciplined by any bar, the
circumstances and details of the discipline. Signed by Judge James E. Boasberg
on 12/15/2016. (lcjeb1) (Entered: 12/15/2016)

12/15/2016 70 MOTION for Leave to Appear Pro Hac Vice :Attorney Name− Joseph v.
Messineo, :Firm− Fredericks Peebles & Morgan LLP, :Address− 3610 North
163rd Plaza, Omaha, NE 68116. Phone No. − 402−333−4053. Fax No. −
402−333−4761 Fee Status: No Fee Paid. by CHEYENNE RIVER SIOUX
TRIBE (Attachments: # 1 Declaration of Joseph Messineo, # 2 Text of
Proposed Order)(Schulte, Conly) (Entered: 12/15/2016)
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12/15/2016 MINUTE ORDER granting 70 Motion for Admission Pro Hac Vice of
JOSEPH V. MESSINEO. Signed by Judge James E. Boasberg on 12/15/2016.
(lcjeb1) (Entered: 12/15/2016)

12/16/2016 71 Joint MOTION to Hold in Abeyance Claims of Standing Rock Sioux Tribe and
Cheyenne River Sioux Tribe by UNITED STATES ARMY CORPS OF
ENGINEERS (Attachments: # 1 Text of Proposed Order)(Zilioli, Erica)
(Entered: 12/16/2016)

12/16/2016 72 ORDER: (1) The 71 Joint Motion to Hold Claims in Abeyance is GRANTED.
(2) The U.S. Army Corps of Engineers' response to the Cheyenne River Sioux
Tribe's Amended Complaint and all briefing regarding the Standing Rock
Sioux Tribe's and Cheyenne River Sioux Tribe's claims in this case shall be
held in abeyance until the resolution of Dakota Access's pending motion for
summary judgment and any motion to dismiss Dakota Access's cross−claim
filed by the U.S. Army Corps of Engineers on or before January 6, 2017. (3)
The parties shall file a status report and proposal for resolving this matter
within 14 days of the resolution of that motion for summary judgment and
motion to dismiss. Signed by Judge James E. Boasberg on 12/16/2016. (lcjeb3)
(Entered: 12/16/2016)

12/16/2016 Set/Reset Deadlines: Any motion to dismiss Dakota Access's cross−claim filed
by the U.S. Army Corps of Engineers on or before 1/6/2017. (nbn) (Entered:
12/20/2016)

01/06/2017 73 MOTION to Dismiss And Memorandum in Opposition to Dakota Access,
LLC's Motion for Summary Judgment by UNITED STATES ARMY CORPS
OF ENGINEERS (Attachments: # 1 Memorandum in Support of Motion to
Dismiss and in Opposition to Dakota Access, LLC's Motion for Summary
Judgment, # 2 Exhibit 1, # 3 Exhibit 2, # 4 Exhibit 3, # 5 Exhibit 4, # 6 Exhibit
5, # 7 Exhibit 6, # 8 Exhibit 7, # 9 Exhibit 8, # 10 Exhibit 8a, # 11 Exhibit 9, #
12 Exhibit 10, # 13 Exhibit 11, # 14 Exhibit 12, # 15 Exhibit 13, # 16 Exhibit
14, # 17 Text of Proposed Order)(Marinelli, Matthew) (Entered: 01/06/2017)

01/06/2017 74 MOTION to Dismiss and Opposition to Motion for Summary Judgment and
Cross−Motion for Summary Judgment by CHEYENNE RIVER SIOUX
TRIBE (Attachments: # 1 Statement of Facts, # 2 Declaration Nicole
Ducheneaux, # 3 Exhibit A to Ducheneaux Decl, # 4 Exhibit B to Ducheneaux
Decl, # 5 Exhibit C to Ducheneaux Decl, # 6 Exhibit D to Ducheneaux Decl, #
7 Text of Proposed Order)(Ducheneaux, Nicole) (Entered: 01/06/2017)

01/06/2017 75 Memorandum in opposition to re 66 MOTION for Summary Judgment , Cross
Motion for Summary Judgment and Motion to Dismiss filed by CHEYENNE
RIVER SIOUX TRIBE. (Attachments: # 1 Statement of Facts, # 2 Declaration
Nicole Ducheneaux, # 3 Exhibit A to Ducheneaux Decl, # 4 Exhibit B to
Ducheneaux Decl, # 5 Exhibit C to Ducheneaux Decl, # 6 Exhibit D to
Ducheneaux Decl, # 7 Text of Proposed Order)(Ducheneaux, Nicole) (Entered:
01/06/2017)

01/06/2017 76 Cross MOTION for Summary Judgment , Opposition to Motion for Summary
Judgment and Motion to Dismiss by CHEYENNE RIVER SIOUX TRIBE
(Attachments: # 1 Statement of Facts, # 2 Declaration Nicole Ducheneaux, # 3
Exhibit A to Ducheneaux Decl, # 4 Exhibit B to Ducheneaux Decl, # 5 Exhibit
C to Ducheneaux Decl, # 6 Exhibit D to Ducheneaux Decl, # 7 Text of
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https://ecf.dcd.uscourts.gov/doc1/04515895813?caseid=180660&de_seq_num=348&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515895814?caseid=180660&de_seq_num=348&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515895815?caseid=180660&de_seq_num=348&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515895816?caseid=180660&de_seq_num=348&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.dcd.uscourts.gov/doc1/04515896092?caseid=180660&de_seq_num=350&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515896093?caseid=180660&de_seq_num=350&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515896094?caseid=180660&de_seq_num=350&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515896095?caseid=180660&de_seq_num=350&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515896096?caseid=180660&de_seq_num=350&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515896097?caseid=180660&de_seq_num=350&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515896098?caseid=180660&de_seq_num=350&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.dcd.uscourts.gov/doc1/04515896104?caseid=180660&de_seq_num=352&hdr=1&pdf_header=1&pdf_toggle_possible=1
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Proposed Order)(Ducheneaux, Nicole) (Entered: 01/06/2017)

01/06/2017 77 MOTION to Dismiss, CROSS MOTION for Summary Judgment filed by
STANDING ROCK SIOUX TRIBE. (Attachments: # 1 Text of Proposed
Order Proposed Order)(Hasselman, Jan) Modified event title on 1/9/2017
(znmw). (Entered: 01/06/2017)

01/06/2017 78 Memorandum in opposition to re 66 MOTION for Summary Judgment and In
Support of Motion to Dismiss and Cross−Motion for Summary Judgment filed
by STANDING ROCK SIOUX TRIBE. (Attachments: # 1 Declaration of Jan
Hasselman, # 2 Exhibit 1−6 to Decl of J Hasselman, # 3 Exhibit 7−14 to Decl
of J Hasselman, # 4 Exhibit 15−17 to Decl of J Hasselman, # 5 Exhibit 18−21
to Decl of J Hasselman)(Hasselman, Jan) (Entered: 01/06/2017)

01/06/2017 79 Memorandum in opposition to re 66 MOTION for Summary Judgment filed by
UNITED STATES ARMY CORPS OF ENGINEERS. (See Docket Entry 73 to
view document). (znmw) (Entered: 01/09/2017)

01/16/2017 80 MOTION for Preliminary Injunction , Emergency MOTION for Temporary
Restraining Order by DAKOTA ACCESS LLC (Attachments: # 1
Memorandum in Support, # 2 Exhibit, # 3 Text of Proposed Order for
Temporary Restraining Order, # 4 Text of Proposed Order for Preliminary
Injunction)(Scherman, William) (Entered: 01/16/2017)

01/17/2017 81 NOTICE OF SUPPLEMENTAL AUTHORITY by DAKOTA ACCESS LLC
(Scherman, William) (Entered: 01/17/2017)

01/17/2017 MINUTE ORDER: The Court ORDERS that a conference call with Chambers
is hereby set for today, January 17, 2017 at 4:30 p.m. EST to discuss
scheduling for the TRO motion. The Court ORDERS that the parties shall dial
into Chambers' toll−free conference−call number, 877−402−9753, at that time.
Chambers will contact the parties via email with the dial−in code. Signed by
Judge James E. Boasberg on 1/17/2017. (lcjeb2) (Entered: 01/17/2017)

01/17/2017 82 Memorandum in opposition to re 80 MOTION for Preliminary Injunction
Emergency MOTION for Temporary Restraining Order filed by STANDING
ROCK SIOUX TRIBE. (Hasselman, Jan) (Entered: 01/17/2017)

01/17/2017 MINUTE ORDER: As discussed in today's conference call, the Court
ORDERS that the parties shall appear in person or by telephone at a hearing on
Dakota Access's Application for TRO on January 18, 2017, at 3:00 p.m., in
Courtroom 19. Signed by Judge James E. Boasberg on 1/17/17. (lcjeb2)
(Entered: 01/17/2017)

01/17/2017 Set/Reset Hearings: TRO Hearing set for 1/18/2017 at 3:00 PM in Courtroom
19 before Judge James E. Boasberg. (zlsj) (Entered: 01/17/2017)

01/18/2017 83 RESPONSE re 80 MOTION for Preliminary Injunction Emergency MOTION
for Temporary Restraining Order filed by CHEYENNE RIVER SIOUX
TRIBE. (Attachments: # 1 Declaration Nicole Ducheneaux, # 2 Exhibit A to
Ducheneaux Decl, # 3 Text of Proposed Order)(Ducheneaux, Nicole) (Entered:
01/18/2017)

01/18/2017 84 REPLY to opposition to motion re 80 MOTION for Preliminary Injunction
Emergency MOTION for Temporary Restraining Order filed by DAKOTA
ACCESS LLC. (Scherman, William) (Entered: 01/18/2017)
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https://ecf.dcd.uscourts.gov/doc1/04505905906?caseid=180660&de_seq_num=367&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515905907?caseid=180660&de_seq_num=367&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515905908?caseid=180660&de_seq_num=367&hdr=1&pdf_header=1&pdf_toggle_possible=1
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01/18/2017 85 Memorandum in opposition to re 80 MOTION for Preliminary Injunction
Emergency MOTION for Temporary Restraining Order filed by UNITED
STATES ARMY CORPS OF ENGINEERS. (Attachments: # 1 Exhibit, # 2
Exhibit)(Marinelli, Matthew) (Entered: 01/18/2017)

01/18/2017 Minute Entry for proceedings held before Judge James E. Boasberg: Motion
Hearing held on 1/18/2017 re 80 MOTION for Preliminary Injunction
Emergency MOTION for Temporary Restraining Order filed by DAKOTA
ACCESS LLC. (Order forthcoming). (Court Reporter Lisa Griffith) (tg)
(Entered: 01/18/2017)

01/18/2017 MINUTE ORDER: As explained in open court following today's hearing, the
Court ORDERS that Dakota Access's 80 Motion for Temporary Restraining
Order is DENIED and its Motion for Preliminary Injunction is WITHDRAWN
WITHOUT PREJUDICE. Signed by Judge James E. Boasberg on 01/18/2017.
(lcjeb3) (Entered: 01/18/2017)

01/18/2017 88 MANDATE of USCA as to 41 Notice of Appeal to DC Circuit Court, filed by
STANDING ROCK SIOUX TRIBE. USCA Case Number 16−5259.
(Attachments: # 1 order filed January 18, 2017)(zrdj) (Entered: 01/23/2017)

01/20/2017 86 REPLY to opposition to motion re 66 MOTION for Summary Judgment filed
by DAKOTA ACCESS LLC. (Attachments: # 1 Declaration)(Scherman,
William) Modified links on 1/23/2017 (znmw). (Entered: 01/20/2017)

01/20/2017 87 Memorandum in opposition to re 77 MOTION to Dismiss MOTION for
Summary Judgment, 74 MOTION to Dismiss and Opposition to Motion for
Summary Judgment and Cross−Motion for Summary Judgment, 73 MOTION
to Dismiss And Memorandum in Opposition to Dakota Access, LLC's Motion
for Summary Judgment, 76 Cross MOTION for Summary Judgment ,
Opposition to Motion for Summary Judgment and Motion to Dismiss filed by
DAKOTA ACCESS LLC. (See Docket Entry 86 to view document). (znmw)
(Entered: 01/23/2017)

01/24/2017 89 NOTICE by UNITED STATES ARMY CORPS OF ENGINEERS
(Attachments: # 1 Exhibit)(Marinelli, Matthew) (Entered: 01/24/2017)

01/25/2017 MINUTE ORDER: Given the 89 Notice just filed by the Corps, the Court
ORDERS that the parties shall appear for a status hearing on January 30, 2017,
at 11:00 a.m. to discuss its impact on the pending motions. Signed by Judge
James E. Boasberg on 1/25/2017. (lcjeb3) (Entered: 01/25/2017)

01/25/2017 Set/Reset Hearings: Status Conference set for 1/30/2017 at 11:00 AM in
Courtroom 19 before Judge James E. Boasberg. (nbn) (Entered: 01/25/2017)

01/26/2017 90 Unopposed MOTION for Extension of Time to File Response/Reply by
UNITED STATES ARMY CORPS OF ENGINEERS (Attachments: # 1 Text
of Proposed Order)(Marinelli, Matthew) (Entered: 01/26/2017)

01/26/2017 MINUTE ORDER granting 90 Consent Motion for Extension of Time to File.
The Court ORDERS that the United States Army Corps of Engineers, the
Standing Rock Sioux Tribe, and the Cheyenne River Sioux Tribe shall file any
reply briefs in support of their Motions to Dismiss or for Summary Judgment
on Dakota Access's Cross−Claim on or before February 20, 2017. Signed by
Judge James E. Boasberg on 1/26/2017. (lcjeb3) (Entered: 01/26/2017)
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01/26/2017 Set/Reset Deadlines: United States Army Corps of Engineers, the Standing
Rock Sioux Tribe, and the Cheyenne River Sioux Tribe shall file any reply
briefs in support of their Motions to Dismiss or for Summary Judgment on
Dakota Access's Cross−Claim on or before 2/20/2017. (nbn) (Entered:
01/26/2017)

01/30/2017 MINUTE ORDER: As discussed at today's status hearing, the Court ORDERS
that the parties shall appear for a further status hearing on February 6, 2017, at
11:30 a.m., at which time the Government will provide an update on any
decisionmaking regarding the easement, and Dakota Access will provide an
estimated timeline from their potential receipt of an easement through the
commencement of oil flow through the pipeline. Signed by Judge James E.
Boasberg on 1/30/2017. (lcjeb3) (Entered: 01/30/2017)

01/30/2017 Minute Entry for proceedings held before Judge James E. Boasberg: Status
Conference held on 1/30/2017. Status Conference set for 2/6/2017 at 11:30 AM
in Courtroom 19 before Judge James E. Boasberg. (Court Reporter Lisa
Griffith) (nbn) (Entered: 01/30/2017)

02/01/2017 91 NOTICE Regarding Recently Issued Public Document by UNITED STATES
ARMY CORPS OF ENGINEERS (Attachments: # 1 Exhibit 1)(Zilioli, Erica)
(Entered: 02/01/2017)

02/01/2017 92 MOTION for Protective Order by DAKOTA ACCESS LLC (Attachments: # 1
Declaration of William S. Scherman, # 2 Exhibit B, # 3 Exhibit C, # 4 Text of
Proposed Order)(Scherman, William) (Entered: 02/01/2017)

02/01/2017 93 SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by DAKOTA ACCESS LLC (This document is SEALED and only
available to authorized persons.) (Attachments: # 1 Exhibit A)(Scherman,
William) (Entered: 02/01/2017)

02/03/2017 MINUTE ORDER: The Court ORDERS that 93 Dakota Access's sealed
Motion for Leave to File Under Seal an unredacted version of Exhibit A to its
Motion for a Protective Order is GRANTED. Signed by Judge James E.
Boasberg on 2/3/2017. (lcjeb3) (Entered: 02/03/2017)

02/03/2017 94 SEALED DOCUMENT filed by DAKOTA ACCESS LLC. re 92 MOTION for
Protective Order filed by DAKOTA ACCESS LLC, Minute Order on Sealed
Motion for Leave to File Document Under Seal. (This document is SEALED
and only available to authorized persons.)(ztd) (Entered: 02/06/2017)

02/06/2017 MINUTE ORDER: As discussed at today's status hearing, the Court ORDERS
that the parties shall appear for a further status hearing on February 13, 2017, at
2:00 p.m. in Courtroom 19. Signed by Judge James E. Boasberg on 2/6/2017.
(lcjeb3) (Entered: 02/06/2017)

02/06/2017 Minute Entry for proceedings held before Judge James E. Boasberg: Status
Conference held on 2/6/2017. A further Status Conference set for 2/13/2017 at
02:00 PM in Courtroom 19 before Judge James E. Boasberg. (Court Reporter
Lisa Griffith) (nbn) (Entered: 02/06/2017)

02/07/2017 95 NOTICE Regarding Recently Issued Public Documents by UNITED STATES
ARMY CORPS OF ENGINEERS (Attachments: # 1 Exhibit 1, # 2 Exhibit 2, #
3 Exhibit 3)(Marinelli, Matthew) (Entered: 02/07/2017)
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02/08/2017 96 NOTICE of Recently Issued Public Document by UNITED STATES ARMY
CORPS OF ENGINEERS (Attachments: # 1 Exhibit 1)(Zilioli, Erica)
(Entered: 02/08/2017)

02/09/2017 97 MOTION to Amend/Correct 37 Amended Complaint by CHEYENNE RIVER
SIOUX TRIBE (Attachments: # 1 Exhibit, # 2 Text of Proposed
Order)(Ducheneaux, Nicole) (Entered: 02/09/2017)

02/09/2017 98 MOTION for Preliminary Injunction by CHEYENNE RIVER SIOUX TRIBE
(Attachments: # 1 Declaration, # 2 Declaration, # 3 Declaration, # 4
Declaration, # 5 Declaration, # 6 Declaration, # 7 Exhibit, # 8 Exhibit, # 9
Exhibit, # 10 Exhibit, # 11 Exhibit, # 12 Text of Proposed Order)(Ducheneaux,
Nicole) Modified text per counsel on 2/9/2017 (td). (Entered: 02/09/2017)

02/09/2017 99 Ex Parte MOTION for Temporary Restraining Order by CHEYENNE RIVER
SIOUX TRIBE (Attachments: # 1 Declaration, # 2 Declaration, # 3
Declaration, # 4 Declaration, # 5 Declaration, # 6 Declaration, # 7 Exhibit, # 8
Exhibit, # 9 Exhibit, # 10 Exhibit, # 11 Exhibit, # 12 Affidavit, # 13 Text of
Proposed Order)(Ducheneaux, Nicole) (Entered: 02/09/2017)

02/09/2017 100 NOTICE of Appearance by Reuben S. Schifman on behalf of UNITED
STATES ARMY CORPS OF ENGINEERS (Schifman, Reuben) (Entered:
02/09/2017)

02/09/2017 101 TRANSCRIPT OF PROCEEDINGS before Judge James E. Boasberg held on
12−9−16; Page Numbers: 1−23. Date of Issuance:2−9−17. Court
Reporter/Transcriber Lisa W GRIFFITH, Telephone number 2023543247,
Tape Number: Lisa_Griffith@dcd.uscourts.gov. Transcripts may be ordered by
submitting the <a href="http://www.dcd.uscourts.gov/node/110">Transcript
Order Form</a><P></P><P></P>For the first 90 days after this filing date, the
transcript may be viewed at the courthouse at a public terminal or purchased
from the court reporter referenced above. After 90 days, the transcript may be
accessed via PACER. Other transcript formats, (multi−page, condensed, CD or
ASCII) may be purchased from the court reporter.<P>NOTICE RE
REDACTION OF TRANSCRIPTS: The parties have twenty−one days to
file with the court and the court reporter any request to redact personal
identifiers from this transcript. If no such requests are filed, the transcript will
be made available to the public via PACER without redaction after 90 days.
The policy, which includes the five personal identifiers specifically covered, is
located on our website at www.dcd.uscourts.gov.<P></P> Redaction Request
due 3/2/2017. Redacted Transcript Deadline set for 3/12/2017. Release of
Transcript Restriction set for 5/10/2017.(Griffith, Lisa) (Entered: 02/09/2017)

02/09/2017 102 TRANSCRIPT OF PROCEEDINGS before Judge James E. Boasberg held on
1−18−17; Page Numbers: 1−30. Date of Issuance:2−9−17. Court
Reporter/Transcriber Lisa W GRIFFITH, Telephone number 2023543247,
Tape Number: Lisa_Griffith@dcd.uscourts.gov. Transcripts may be ordered by
submitting the <a href="http://www.dcd.uscourts.gov/node/110">Transcript
Order Form</a><P></P><P></P>For the first 90 days after this filing date, the
transcript may be viewed at the courthouse at a public terminal or purchased
from the court reporter referenced above. After 90 days, the transcript may be
accessed via PACER. Other transcript formats, (multi−page, condensed, CD or
ASCII) may be purchased from the court reporter.<P>NOTICE RE
REDACTION OF TRANSCRIPTS: The parties have twenty−one days to
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file with the court and the court reporter any request to redact personal
identifiers from this transcript. If no such requests are filed, the transcript will
be made available to the public via PACER without redaction after 90 days.
The policy, which includes the five personal identifiers specifically covered, is
located on our website at www.dcd.uscourts.gov.<P></P> Redaction Request
due 3/2/2017. Redacted Transcript Deadline set for 3/12/2017. Release of
Transcript Restriction set for 5/10/2017.(Griffith, Lisa) (Entered: 02/09/2017)

02/09/2017 103 TRANSCRIPT OF PROCEEDINGS before Judge James E. Boasberg held on
1−30−17; Page Numbers: 1−20. Date of Issuance:2−9−17. Court
Reporter/Transcriber Lisa W GRIFFITH, Telephone number 2023543247,
Tape Number: Lisa_Griffith@dcd.uscourts.gov. Transcripts may be ordered by
submitting the <a href="http://www.dcd.uscourts.gov/node/110">Transcript
Order Form</a><P></P><P></P>For the first 90 days after this filing date, the
transcript may be viewed at the courthouse at a public terminal or purchased
from the court reporter referenced above. After 90 days, the transcript may be
accessed via PACER. Other transcript formats, (multi−page, condensed, CD or
ASCII) may be purchased from the court reporter.<P>NOTICE RE
REDACTION OF TRANSCRIPTS: The parties have twenty−one days to
file with the court and the court reporter any request to redact personal
identifiers from this transcript. If no such requests are filed, the transcript will
be made available to the public via PACER without redaction after 90 days.
The policy, which includes the five personal identifiers specifically covered, is
located on our website at www.dcd.uscourts.gov.<P></P> Redaction Request
due 3/2/2017. Redacted Transcript Deadline set for 3/12/2017. Release of
Transcript Restriction set for 5/10/2017.(Griffith, Lisa) (Entered: 02/09/2017)

02/09/2017 104 TRANSCRIPT OF PROCEEDINGS before Judge James E. Boasberg held on
2−6−17; Page Numbers: 1−22. Date of Issuance:2−9−17. Court
Reporter/Transcriber Lisa W GRIFFITH, Telephone number 2023543247,
Tape Number: Lisa_Griffith@dcd.uscourts.gov. Transcripts may be ordered by
submitting the <a href="http://www.dcd.uscourts.gov/node/110">Transcript
Order Form</a><P></P><P></P>For the first 90 days after this filing date, the
transcript may be viewed at the courthouse at a public terminal or purchased
from the court reporter referenced above. After 90 days, the transcript may be
accessed via PACER. Other transcript formats, (multi−page, condensed, CD or
ASCII) may be purchased from the court reporter.<P>NOTICE RE
REDACTION OF TRANSCRIPTS: The parties have twenty−one days to
file with the court and the court reporter any request to redact personal
identifiers from this transcript. If no such requests are filed, the transcript will
be made available to the public via PACER without redaction after 90 days.
The policy, which includes the five personal identifiers specifically covered, is
located on our website at www.dcd.uscourts.gov.<P></P> Redaction Request
due 3/2/2017. Redacted Transcript Deadline set for 3/12/2017. Release of
Transcript Restriction set for 5/10/2017.(Griffith, Lisa) (Entered: 02/09/2017)

02/09/2017 105 TRANSCRIPT OF PROCEEDINGS before Judge James E. Boasberg held on
8−24−16; Page Numbers: 1−62. Date of Issuance:2−9−17. Court
Reporter/Transcriber Lisa W GRIFFITH, Telephone number 2023543247,
Tape Number: Lisa_Griffith@dcd.uscourts.gov. Transcripts may be ordered by
submitting the <a href="http://www.dcd.uscourts.gov/node/110">Transcript
Order Form</a><P></P><P></P>For the first 90 days after this filing date, the
transcript may be viewed at the courthouse at a public terminal or purchased
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from the court reporter referenced above. After 90 days, the transcript may be
accessed via PACER. Other transcript formats, (multi−page, condensed, CD or
ASCII) may be purchased from the court reporter.<P>NOTICE RE
REDACTION OF TRANSCRIPTS: The parties have twenty−one days to
file with the court and the court reporter any request to redact personal
identifiers from this transcript. If no such requests are filed, the transcript will
be made available to the public via PACER without redaction after 90 days.
The policy, which includes the five personal identifiers specifically covered, is
located on our website at www.dcd.uscourts.gov.<P></P> Redaction Request
due 3/2/2017. Redacted Transcript Deadline set for 3/12/2017. Release of
Transcript Restriction set for 5/10/2017.(Griffith, Lisa) (Entered: 02/09/2017)

02/09/2017 MINUTE ORDER: The Court ORDERS that it will hear argument on
Intervenor Plaintiff Cheyenne River Sioux Tribe's 99 Motion for Temporary
Restraining Order at the status hearing on February 13, 2017, at 2:00 p.m.
Signed by Judge James E. Boasberg on 2/9/17. (lcjeb3) (Entered: 02/09/2017)

02/10/2017 106 MOTION for Leave to File Amended Complaint by STANDING ROCK
SIOUX TRIBE (Attachments: # 1 Exhibit First Amended Complaint, # 2 Text
of Proposed Order Proposed Order)(Hasselman, Jan) (Entered: 02/10/2017)

02/10/2017 107 Joinder 99 in Motion for Temporary Restraining Order by STANDING ROCK
SIOUX TRIBE (Attachments: # 1 Declaration Second Declaration of Dave
Archambault, II)(Hasselman, Jan) Modified per Chambers on 2/16/2017 (td).
(Entered: 02/10/2017)

02/10/2017 108 NOTICE of Appearance by GREAT PLAINS TRIBAL CHAIRMAN'S
ASSOCIATION (Guest, Richard) Modified event title on 2/13/2017 (znmw).
(Entered: 02/10/2017)

02/10/2017 109 MOTION for Leave to File Amicus Curiae Brief by GREAT PLAINS TRIBAL
CHAIRMAN'S ASSOCIATION (Attachments: # 1 Amicus Curiae
Brief)(Guest, Richard) (Entered: 02/10/2017)

02/11/2017 110 NOTICE of Appearance by Joseph V. Messineo on behalf of STEVE VANCE
(Messineo, Joseph) (Entered: 02/11/2017)

02/11/2017 111 MOTION to Intervene by STEVE VANCE (Attachments: # 1 Exhibit
Complaint, # 2 Text of Proposed Order, # 3 Declaration Joseph
Messineo)(Messineo, Joseph) (Entered: 02/11/2017)

02/11/2017 112 NOTICE of Appearance by Nicole E. Ducheneaux on behalf of STEVE
VANCE (Ducheneaux, Nicole) (Main Document 112 replaced on 2/13/2017)
(znmw). (Entered: 02/11/2017)

02/13/2017 113 Memorandum in opposition to re 99 Ex Parte MOTION for Temporary
Restraining Order filed by DAKOTA ACCESS LLC. (Attachments: # 1
Declaration of William S. Scherman)(Scherman, William) (Entered:
02/13/2017)

02/13/2017 114 RESPONSE re 99 Ex Parte MOTION for Temporary Restraining Order filed
by UNITED STATES ARMY CORPS OF ENGINEERS. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit I, # 10 Exhibit J, # 11
Exhibit K)(Schifman, Reuben) (Entered: 02/13/2017)
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02/13/2017 115 AFFIDAVIT re 99 Ex Parte MOTION for Temporary Restraining Order by
CHEYENNE RIVER SIOUX TRIBE. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8
Exhibit H, # 9 Exhibit I)(Ducheneaux, Nicole) (Entered: 02/13/2017)

02/13/2017 MINUTE ORDER: As discussed at today's status hearing, the Court ORDERS
that: 1) CRST's 99 TRO Application is DENIED; 2) Dakota Access shall
provide an update on February 21, 2017, and every Monday thereafter as to the
likely date that oil will begin to flow beneath Lake Oahe; 3) The Court will
hold a hearing on CRST's Motion for Preliminary Injunction on February 27,
2017, at 2:00 p.m.; 3) Oppositions to such Motion shall be due by February 21,
2017, with any Reply due by February 24, 2017; 4) SRST's Motion for Partial
Summary Judgment shall be filed by February 14, 2017, with Oppositions due
by March 7, 2017, and any Reply due by March 21, 2017; 5) The Government
may have a two−week extension to oppose Dakota Access's Motion for
Protective Order; and 6) Defendants may have a 30−day extension to respond
to the Tribes' Motions to Amend Complaint. Signed by Judge James E.
Boasberg on 2/13/2017. (lcjeb3) (Entered: 02/13/2017)

02/13/2017 Minute Entry for proceedings held before Judge James E. Boasberg: Status
Conference/Motion Hearing held on 2/13/2017. Oral arguments heard, and
Motion for TRO Application 99 , is DENIED in open Court. Motion for Leave
to File Brief 109 , GRANTED in open court. Motion for Partial Summary
Judgment due by 2/14/2017. Response to Motion for Partial Summary
Judgment due by 3/7/2017. Reply to Motion for Partial Summary Judgment
due by 3/21/2017. Oppositions to CRST's Motion for Preliminary Injunction
due by 2/21/2017. Replies due by 2/24/2017. Motion Hearing set for 2/27/2017
at 02:00 PM in Courtroom 19 before Judge James E. Boasberg. (Court
Reporter Lisa Moreira) (nbn) Modified on 2/14/2017 to take off party named
for opposition. (nbn). (Entered: 02/14/2017)

02/14/2017 MINUTE ORDER: The Court ORDERS that the 109 Motion of the Great
Plains Tribal Chairmans' Association for Leave to File Brief as Amicus Curiae
is GRANTED. Signed by Judge James E. Boasberg on 2/14/2017. (lcjeb3)
(Entered: 02/14/2017)

02/14/2017 116 AMICUS BRIEF by GREAT PLAINS TRIBAL CHAIRMAN'S
ASSOCIATION. (td) (Entered: 02/14/2017)

02/14/2017 117 MOTION for Partial Summary Judgment by STANDING ROCK SIOUX
TRIBE (Attachments: # 1 Memorandum in Support of SRST's Motion for
Partial Summary Judgment, # 2 Declaration of Jan Haselman ISO SRST's
Motion for Partial Summary Judgment, # 3 Exhibit 1 to J Hasselman Decl, # 4
Exhibit 2 to J Hasselman Decl, # 5 Exhibit 3 to J Hasselman Decl, # 6 Exhibit
4 to J Hasselman Decl, # 7 Exhibit 5 to J Hasselman Decl, # 8 Exhibit 6 to J
Hasselman Decl, # 9 Exhibit 7 to J Hasselman Decl, # 10 Exhibit 8 to J
Hasselman Decl, # 11 Exhibit 9 to J Hasselman Decl, # 12 Exhibit 10 to J
Hasselman Decl, # 13 Exhibit 11 to J Hasselman Decl, # 14 Exhibit 12 to J
Hasselman Decl, # 15 Exhibit 13 to J Hasselman Decl, # 16 Exhibit 14 to J
Hasselman Decl, # 17 Exhibit 15 to J Hasselman Decl, # 18 Exhibit 16 to J
Hasselman Decl, # 19 Exhibit 17 to J Hasselman Decl, # 20 Exhibit 18 to J
Hasselman Decl, # 21 Exhibit 19 to J Hasselman Decl, # 22 Exhibit 20 to J
Hasselman Decl, # 23 Exhibit 21 to J Hasselman Decl, # 24 Exhibit 22 to J
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https://ecf.dcd.uscourts.gov/doc1/04515940235?caseid=180660&de_seq_num=504&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515940236?caseid=180660&de_seq_num=504&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515940237?caseid=180660&de_seq_num=504&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.dcd.uscourts.gov/doc1/04515943106?caseid=180660&de_seq_num=516&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.dcd.uscourts.gov/doc1/04515943111?caseid=180660&de_seq_num=516&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515943112?caseid=180660&de_seq_num=516&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515943113?caseid=180660&de_seq_num=516&hdr=1&pdf_header=1&pdf_toggle_possible=1
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Hasselman Decl, # 25 Exhibit 23 to J Hasselman Decl, # 26 Text of Proposed
Order)(Hasselman, Jan) (Entered: 02/14/2017)

02/14/2017 118 SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by STANDING ROCK SIOUX TRIBE (This document is SEALED and
only available to authorized persons.) (Attachments: # 1 Declaration of Richard
B. Kuprewicz)(Hasselman, Jan) (Entered: 02/14/2017)

02/15/2017 MINUTE ORDER: The Court ORDERS that Plaintiff Standing Rock Sioux
Tribe's 118 Sealed Motion for Leave to File Document Under Seal is
GRANTED. Signed by Judge James E. Boasberg on 2/15/2017. (lcjeb3)
(Entered: 02/15/2017)

02/15/2017 119 TRANSCRIPT OF STATUS CONFERENCE/MOTION HEARING before
Judge James E. Boasberg held on February 13, 2017; Page Numbers: 1−45.
Date of Issuance:February 15, 2017. Court Reporter/Transcriber Lisa A.
Moreira, RDR, CRR, Telephone number 202−354−3187, Transcripts may be
ordered by submitting the Transcript Order Form

For the first 90 days after this filing date, the transcript may be viewed at the
courthouse at a public terminal or p urchased from the court reporter referenced
above. After 90 days, the transcript may be accessed via PACER. Other
transcript formats, (multi−page, condensed, CD or ASCII) may be purchased
from the court reporter.

NOTICE RE REDACTION OF TRANSCRIPTS: The parties have
twenty−one days to file with the court and the court reporter any request to
redact personal identifiers from this transcript. If no such requests are filed, the
transcript will be made available to the public via PACER without redaction
after 90 days. The policy, which includes the five personal identifiers
specifically covered, is located on our website at www.dcd.uscourts.gov.

Redaction Request due 3/8/2017. Redacted Transcript Deadline set for
3/18/2017. Release of Transcript Restriction set for 5/16/2017.(Moreira, Lisa)
(Entered: 02/15/2017)

02/15/2017 120 SEALED DOCUMENT (Declaration of Richard B. Kuprewicz) filed by
STANDING ROCK SIOUX TRIBE. re Order on Sealed Motion for Leave to
File Document Under Seal. (This document is SEALED and only available to
authorized persons.)(ztd) (Entered: 02/15/2017)

02/15/2017 121 MOTION for Extension of Time to File Response/Reply Opposition to Dakota
Access Motion for Protective Order by STANDING ROCK SIOUX TRIBE
(Attachments: # 1 Text of Proposed Order)(Hasselman, Jan) (Entered:
02/15/2017)

02/15/2017 MINUTE ORDER: The Court ORDERS that, given Dakota Access's
agreement that its Cross−Claim should be held in abeyance, no further briefing
on such Cross−Claim need be filed until further Order of the Court. Signed by
Judge James E. Boasberg on 2/15/2017. (lcjeb3) (Entered: 02/15/2017)

02/15/2017 MINUTE ORDER granting 121 Motion for Extension of Time to File. The
Court ORDERS that any opposition to Dakota Access's Motion for a Protective
Order shall be due on or before March 1, 2017. Signed by Judge James E.
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Boasberg on 2/15/2017. (lcjeb3) (Entered: 02/15/2017)

02/15/2017 Set/Reset Deadlines: Any opposition to Dakota Access's Motion for a
Protective Order shall due by 3/1/2017. (nbn) (Entered: 02/16/2017)

02/16/2017 MINUTE ORDER: At the request of counsel, the Court ORDERS that the
hearing on CRST's Motion for Preliminary Injunction set for February 27,
2017, at 2:00 p.m. is VACATED AND RESET for February 28, 2017, at 11:00
a.m. Signed by Judge James E. Boasberg on 2/16/17. (lcjeb2) (Entered:
02/16/2017)

02/16/2017 Set/Reset Hearings: Motion Hearing set for 2/28/2017 at 11:00 AM in
Courtroom 19 before Judge James E. Boasberg. (nbn) (Entered: 02/17/2017)

02/21/2017 122 NOTICE of Appearance by Michael L. Roy on behalf of OGLALA SIOUX
TRIBE (Roy, Michael) (Entered: 02/21/2017)

02/21/2017 123 STATUS REPORT by DAKOTA ACCESS LLC. (Scherman, William)
(Entered: 02/21/2017)

02/21/2017 124 RESPONSE re 98 Ex Parte MOTION for Preliminary Injunction filed by
DAKOTA ACCESS LLC. (Attachments: # 1 Declaration of William S.
Scherman)(Scherman, William) (Entered: 02/21/2017)

02/21/2017 125 MOTION for Leave to File Brief as Amici Curiae in Support of Plaintiff
Standing Rock Sioux Tribe's Motion for Partial Summary Judgment by
ASSOCIATION ON AMERICAN INDIAN AFFAIRS, PUEBLO OF
POJOAQUE, UNIVERSITY OF NEW MEXICO SCHOOL OF LAW
NATURAL RESOURCES AND ENVIRONMENTAL LAW CLINIC
(Attachments: # 1 Exhibit Brief of Amici Curiae)(Homer, Elizabeth) (Entered:
02/21/2017)

02/21/2017 126 MOTION for Leave to File Amicus Brief in Support of Plaintiff Standing Rock
Sioux Tribe's Motion for Partial Summary Judgment by OGLALA SIOUX
TRIBE (Attachments: # 1 Text of Proposed Order granting leave to file amicus
brief, # 2 Amicus Brief in Support of Plaintiff Standing Rock Sioux Tribe's
Motion for Partial Summary Judgment, # 3 Declaration of Michael L. Roy, # 4
Exhibit 1, # 5 Exhibit 2, # 6 Exhibit 3, # 7 Exhibit 4)(Roy, Michael) (Entered:
02/21/2017)

02/21/2017 127 Memorandum in opposition to re 98 Ex Parte MOTION for Preliminary
Injunction filed by UNITED STATES ARMY CORPS OF ENGINEERS.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit I, # 10
Exhibit J, # 11 Exhibit K, # 12 Exhibit L, # 13 Exhibit M, # 14 Exhibit N, # 15
Exhibit O)(Zilioli, Erica) (Entered: 02/21/2017)

02/21/2017 128 MOTION for Leave to File Amici Curiae in Support of Plaintiff Standing Rock
Sioux Tribe's Motion for Partial Summary Judgement by NATIONAL
INDIGENOUS WOMENS RESOURCE CENTER AND ADDITIONAL
AMICI (Attachments: # 1 Exhibit Amicus Curiae Brief, # 2 Exhibit Exhibit
A)(Nagle, Mary) (Entered: 02/21/2017)

02/21/2017 129 NOTICE of Appearance by Mary Kathryn Nagle on behalf of NATIONAL
INDIGENOUS WOMENS RESOURCE CENTER AND ADDITIONAL
AMICI (Nagle, Mary) (Entered: 02/21/2017)
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02/22/2017 MINUTE ORDER: The Court ORDERS that the 128 Motion of the National
Indigenous Women's Resource Center and Additional Amici for Leave to File
Brief as Amicus Curiae is GRANTED. Signed by Judge James E. Boasberg on
2/22/2017. (lcjeb3) (Entered: 02/22/2017)

02/22/2017 130 MOTION for Leave to File Brief Amici Curiae by National Congress of
American Indians, et al. (Attachments: # 1 Text of Proposed Order Proposed
Order, # 2 Memorandum in Support Proposed Brief Amici Curiae, # 3
Declaration Declaration of Riyaz Kanji)(Kanji, Riyaz) (Entered: 02/22/2017)

02/22/2017 MINUTE ORDER: The Court ORDERS that the 126 Motion of the Oglala
Sioux Tribe for Leave to File Brief as Amicus Curiae is GRANTED. Signed by
Judge James E. Boasberg on 2/22/2017. (lcjeb3) (Entered: 02/22/2017)

02/22/2017 MINUTE ORDER: The Court ORDERS that the 125 Motion of the
Association on American Indian Affairs, Pueblo of Pojoaque, and University of
New Mexico School of Law Natural Resources and Environmental Law Clinic
for Leave to File Brief as Amicus Curiae is GRANTED. Signed by Judge
James E. Boasberg on 2/22/2017. (lcjeb3) (Entered: 02/22/2017)

02/22/2017 MINUTE ORDER: The Court ORDERS that the 130 Motion of the National
Congress of American Indians, et al., for Leave to File Brief as Amicus Curiae
is GRANTED. Signed by Judge James E. Boasberg on 2/22/2017. (lcjeb3)
(Entered: 02/22/2017)

02/22/2017 131 MOTION for Partial Summary Judgment by CHEYENNE RIVER SIOUX
TRIBE (Attachments: # 1 Statement of Facts, # 2 Exhibit, # 3 Exhibit, # 4
Exhibit, # 5 Exhibit, # 6 Text of Proposed Order)(Ducheneaux, Nicole)
(Entered: 02/22/2017)

02/22/2017 132 SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by CHEYENNE RIVER SIOUX TRIBE (This document is SEALED and
only available to authorized persons.) (Attachments: # 1 Exhibit, # 2
Exhibit)(Ducheneaux, Nicole) (Entered: 02/22/2017)

02/22/2017 133 MOTION to Expedite by CHEYENNE RIVER SIOUX TRIBE (Attachments:
# 1 Text of Proposed Order)(Ducheneaux, Nicole) (Entered: 02/22/2017)

02/22/2017 136 AMICUS BRIEF by NATIONAL INDIGENOUS WOMENS RESOURCE
CENTER AND ADDITIONAL AMICI. (Attachments: # 1 Exhibit A)(znmw)
(Entered: 02/24/2017)

02/22/2017 137 AMICUS BRIEF by ASSOCIATION ON AMERICAN INDIAN AFFAIRS,
PUEBLO OF POJOAQUE, UNIVERSITY OF NEW MEXICO SCHOOL OF
LAW NATURAL RESOURCES AND ENVIRONMENTAL LAW CLINIC.
(znmw) (Entered: 02/24/2017)

02/22/2017 138 AMICUS BRIEF by OGLALA SIOUX TRIBE. (Attachments: # 1 Declaration,
# 2 Exhibit 1, # 3 Exhibit 2, # 4 Exhibit 3, # 5 Exhibit 4)(znmw) (Entered:
02/24/2017)

02/23/2017 MINUTE ORDER: The Court ORDERS that Plaintiff−Intervenor Cheyenne
River Sioux Tribe's 132 Sealed Motion for Leave to File Document Under Seal
is GRANTED. Signed by Judge James E. Boasberg on 2/23/2017. (lcjeb3)
(Entered: 02/23/2017)
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https://ecf.dcd.uscourts.gov/doc1/04515952634?caseid=180660&de_seq_num=585&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515952635?caseid=180660&de_seq_num=585&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505952641?caseid=180660&de_seq_num=587&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515952642?caseid=180660&de_seq_num=587&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515952643?caseid=180660&de_seq_num=587&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505952646?caseid=180660&de_seq_num=589&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515952647?caseid=180660&de_seq_num=589&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505954442?caseid=180660&de_seq_num=624&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515954443?caseid=180660&de_seq_num=624&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515954446?caseid=180660&de_seq_num=626&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505954449?caseid=180660&de_seq_num=628&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515954450?caseid=180660&de_seq_num=628&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515954451?caseid=180660&de_seq_num=628&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515954452?caseid=180660&de_seq_num=628&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515954453?caseid=180660&de_seq_num=628&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515954454?caseid=180660&de_seq_num=628&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505952641?caseid=180660&de_seq_num=587&hdr=1&pdf_header=1&pdf_toggle_possible=1


02/23/2017 MINUTE ORDER granting 133 Intervenor−Plaintiff Cheyenne River Sioux
Tribe's Unopposed Motion for Expedited Briefing Schedule on the Tribe's 131
Motion for Partial Summary Judgment. The Court ORDERS that any
opposition shall be due on or before March 23, 2017, and that Cheyenne River
Sioux Tribe's reply shall be due on or before April 6, 2017. Signed by Judge
James E. Boasberg on 2/23/2017. (lcjeb3) (Entered: 02/23/2017)

02/23/2017 134 AMICUS BRIEF by NATIONAL CONGRESS OF AMERICA INDIANS,
UNITED SOUTH AND EASTER TRIBES SOVEREIGNTY PROTECTION
FUND, INC., NATIONAL INDIAN GAMING ASSOCIATION, NATIONAL
INDIAN EDUCATION, ASSOCIATION, NATIONAL ASSOCIATION OF
TRIBAL HISTORIC PRESERVATION OFFICERS, INTER TRIBAL
ASSOCIATION OF ARIZONA, GREAT PLAINS TRIBAL CHAIRMAN'S
ASSOCIATION, FRED T. KOREMATZU CENTER FOR LAW AND
EQUALITY, AMERICAN CIVIL LIBERTIES UNION, 34 FEDERALLY
RECOGNIZED INDIAN TRIBES (Attachments: # 1 Declaration Declaration
of Riyaz A. Kanji, # 2 Exhibit 1, # 3 Exhibit 2, # 4 Exhibit 3, # 5 Exhibit 4, # 6
Exhibit 5, # 7 Exhibit 6, # 8 Exhibit 7, # 9 Exhibit 8, # 10 Exhibit 9, # 11
Exhibit 10)(Kanji, Riyaz) Modified event title and filers on 2/24/2017 (znmw).
(Entered: 02/23/2017)

02/23/2017 Set/Reset Deadlines: Opposition due by 3/23/2017. Replies due by 4/6/2017.
(nbn) (Entered: 02/23/2017)

02/23/2017 135 SEALED DOCUMENT filed by CHEYENNE RIVER SIOUX TRIBE. re
Order on Sealed Motion for Leave to File Document Under Seal. (This
document is SEALED and only available to authorized persons.)(ztd) (Entered:
02/23/2017)

02/24/2017 139 Memorandum in opposition to re 111 MOTION to Intervene by Steve Vance
filed by UNITED STATES ARMY CORPS OF ENGINEERS. (Brar,
Amarveer) (Entered: 02/24/2017)

02/24/2017 140 REPLY to opposition to motion re 98 Ex Parte MOTION for Preliminary
Injunction − SRST's Reply In Support of CRST's Motion for PI − filed by
STANDING ROCK SIOUX TRIBE. (Hasselman, Jan) (Entered: 02/24/2017)

02/24/2017 141 REPLY to opposition to motion re 98 Ex Parte MOTION for Preliminary
Injunction filed by CHEYENNE RIVER SIOUX TRIBE. (Attachments: # 1
Declaration Nicole Ducheneaux)(Ducheneaux, Nicole) (Entered: 02/24/2017)

02/25/2017 142 Memorandum in opposition to re 111 MOTION to Intervene filed by
DAKOTA ACCESS LLC. (Attachments: # 1 Text of Proposed
Order)(Scherman, William) (Entered: 02/25/2017)

02/27/2017 143 AFFIDAVIT of Steve Vance in Support of Preliminary Injunction by
CHEYENNE RIVER SIOUX TRIBE. (Attachments: # 1 Exhibit)(Ducheneaux,
Nicole) (Entered: 02/27/2017)

02/27/2017 144 STATUS REPORT by DAKOTA ACCESS LLC. (Scherman, William)
(Entered: 02/27/2017)

02/27/2017 145 MOTION to Intervene by Sara Jumping Eagle, LaDonna Brave Bull Allard,
Virgil Taken Alive, Cheyenne Garcia, William Lefthand, Maxine Brings Him
Back−Janis, Kathy Willcuts, Crystal Cole, Russell Vazquez, Thomas E.
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Barber, Sr, Tatolowan Garcia, Chani Phillips, Wastewin Young (Attachments:
# 1 Exhibit Proposed Intervenors' ComplaintComplaint, # 2 Exhibit
Declarations, # 3 Exhibit Janis Exhibit)(Hall, Oliver) (Entered: 02/27/2017)

02/28/2017 Minute Entry for proceedings held before Judge James E. Boasberg: Motion
Hearing held on 2/28/2017 re 98 Ex Parte MOTION for Preliminary Injunction
filed by CHEYENNE RIVER SIOUX TRIBE. Oral arguments heard and
motion taken under advisement. Written ruling forthcoming. (Court Reporter
Lisa Griffith) (nbn) (Entered: 02/28/2017)

02/28/2017 MINUTE ORDER: As agreed by the parties at today's hearing, the Court
ORDERS that the following motions are DENIED WITHOUT PREJUDICE,
given that Dakota Access's Cross−Claim is currently moot: 1) Dakota Access's
66 Motion for Summary Judgment, 2) The Corps' 73 Motion to Dismiss, 3)
Cheyenne River's 74 Motion to Dismiss, 4) Cheyenne River's 76 Cross Motion
for Summary Judgment, and 5) Standing Rock's 77 Motion to Dismiss and
Cross Motion for Summary Judgment. Signed by Judge James E. Boasberg on
2/28/2017. (lcjeb3) (Entered: 02/28/2017)

03/01/2017 146 RESPONSE re 92 MOTION for Protective Order filed by UNITED STATES
ARMY CORPS OF ENGINEERS. (Attachments: # 1 Exhibit 1, # 2 Exhibit
2)(Zilioli, Erica) (Entered: 03/01/2017)

03/01/2017 147 MOTION for Extension of Time to File Response/Reply as to 111 MOTION to
Intervene by CHEYENNE RIVER SIOUX TRIBE (Attachments: # 1 Text of
Proposed Order)(Messineo, Joseph) (Entered: 03/01/2017)

03/01/2017 148 SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by UNITED STATES ARMY CORPS OF ENGINEERS (This document
is SEALED and only available to authorized persons.) (Attachments: # 1
Exhibit A, # 2 Text of Proposed Order)(Zilioli, Erica) (Entered: 03/01/2017)

03/01/2017 149 Memorandum in opposition to re 92 MOTION for Protective Order filed by
CHEYENNE RIVER SIOUX TRIBE, STANDING ROCK SIOUX TRIBE.
(Hasselman, Jan) (Entered: 03/01/2017)

03/01/2017 150 SEALED MOTION FOR LEAVE TO FILE DOCUMENT UNDER SEAL
filed by CHEYENNE RIVER SIOUX TRIBE, STANDING ROCK SIOUX
TRIBE (This document is SEALED and only available to authorized persons.)
(Attachments: # 1 Exhibit Confidential − SRST's and CRST's Opposition to
Mtn for Protective Order)(Hasselman, Jan) (Entered: 03/01/2017)

03/02/2017 MINUTE ORDER granting 147 Motion for Extension of Time to File. The
Court ORDERS that the Cheyenne River Sioux Tribe's Reply to Defendants'
Opposition to Steve Vance's Motion to Intervene shall be due by March 6,
2017. Signed by Judge James E. Boasberg on 3/2/2017. (lcjeb3) (Entered:
03/02/2017)

03/02/2017 MINUTE ORDER: The Court ORDERS that the Corps' 148 Sealed Motion for
Leave to File Document Under Seal is GRANTED. Signed by Judge James E.
Boasberg on 3/2/2017. (lcjeb3) (Entered: 03/02/2017)

03/02/2017 MINUTE ORDER: The Court ORDERS that the Cheyenne River Sioux Tribe's
150 Sealed Motion for Leave to File Document Under Seal is GRANTED.
Signed by Judge James E. Boasberg on 3/2/2017. (lcjeb3) (Entered:
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03/02/2017)

03/02/2017 Set/Reset Deadlines: Answer due by 3/6/2017. (nbn) (Entered: 03/02/2017)

03/02/2017 151 SEALED DOCUMENT (Exhibit A) filed by UNITED STATES ARMY
CORPS OF ENGINEERS. re Minute Order on Sealed Motion for Leave to File
Document Under Seal, 146 Response to motion filed by UNITED STATES
ARMY CORPS OF ENGINEERS. (This document is SEALED and only
available to authorized persons.)(ztd) (Entered: 03/02/2017)

03/02/2017 152 SEALED OPPOSITION filed by CHEYENNE RIVER SIOUX TRIBE,
STANDING ROCK SIOUX TRIBE re 92 MOTION for Protective Order (ztd)
(Entered: 03/02/2017)

03/03/2017 153 MOTION for Extension of Time to File Response/Reply as to 117 MOTION
for Partial Summary Judgment by UNITED STATES ARMY CORPS OF
ENGINEERS (Schifman, Reuben) (Entered: 03/03/2017)

03/03/2017 154 RESPONSE re 153 MOTION for Extension of Time to File Response/Reply as
to 117 MOTION for Partial Summary Judgment filed by STANDING ROCK
SIOUX TRIBE. (Hasselman, Jan) (Entered: 03/03/2017)

03/03/2017 MINUTE ORDER granting 153 Motion for Extension of Time to File. The
Court ORDERS that the Corps shall file its Opposition and Cross−Motion to
Plaintiff Standing Rock Sioux Tribes Motion for Partial Summary Judgment on
or before March 14, 2017. Signed by Judge James E. Boasberg on 3/3/2017.
(lcjeb3) (Entered: 03/03/2017)

03/03/2017 Set/Reset Deadlines: The Corps shall file its Opposition and Cross−Motion to
Plaintiff Standing Rock Sioux Tribes Motion for Partial Summary Judgment by
3/14/2017. (nbn) (Entered: 03/06/2017)

03/06/2017 155 REPLY to opposition to motion re 111 MOTION to Intervene filed by
CHEYENNE RIVER SIOUX TRIBE. (Attachments: # 1 Exhibit)(Ducheneaux,
Nicole) (Entered: 03/06/2017)

03/06/2017 156 STATUS REPORT by DAKOTA ACCESS LLC. (Scherman, William)
(Entered: 03/06/2017)

03/07/2017 157 41 ORDER DENYING 98 Motion for Preliminary Injunction. Signed by Judge
James E. Boasberg on 3/7/2017. (lcjeb3) (Entered: 03/07/2017)

03/07/2017 158 42 MEMORANDUM OPINION re 157 Order on Motion for Preliminary
Injunction. Signed by Judge James E. Boasberg on 3/7/2017. (lcjeb3) (Entered:
03/07/2017)

03/07/2017 159 RESPONSE re 117 MOTION for Partial Summary Judgment filed by
DAKOTA ACCESS LLC. (Attachments: # 1 Declaration of William S.
Scherman, # 2 Text of Proposed Order)(Scherman, William) (Entered:
03/07/2017)

03/08/2017 160 Unopposed MOTION for Extension of Time to File Response/Reply as to 145
MOTION to Intervene by UNITED STATES ARMY CORPS OF
ENGINEERS (Attachments: # 1 Text of Proposed Order)(Zilioli, Erica)
(Entered: 03/08/2017)

03/08/2017 161 
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REPLY to opposition to motion re 92 MOTION for Protective Order filed by
DAKOTA ACCESS LLC. (Scherman, William) (Entered: 03/08/2017)

03/09/2017 MINUTE ORDER granting 160 Motion for Extension of Time to File. The
Court ORDERS that all responses to the 145 Motion to Intervene filed by Sara
Jumping Eagle, et al., shall be due on or before March 27, 2017. Signed by
Judge James E. Boasberg on 3/9/2017. (lcjeb3) (Entered: 03/09/2017)

03/09/2017 Set/Reset Deadlines: All responses to the 145 Motion to Intervene filed by Sara
Jumping Eagle, et al., due by 3/27/2017. (nbn) (Entered: 03/09/2017)

03/10/2017 162 MOTION for Leave to File Declaration of William R. Perry by STANDING
ROCK SIOUX TRIBE (Attachments: # 1 Exhibit Declaration of William R.
Perry)(Hasselman, Jan) (Entered: 03/10/2017)

03/10/2017 MINUTE ORDER: The Court ORDERS that Standing Rock's 162 Motion for
Leave to File Declaration of William R. Perry is GRANTED. Signed by Judge
James E. Boasberg on 3/10/2017. (lcjeb3) (Entered: 03/10/2017)

03/10/2017 163 RESPONSE re 162 MOTION for Leave to File Declaration of William R.
Perry filed by DAKOTA ACCESS LLC. (Scherman, William) (Entered:
03/10/2017)

03/10/2017 164 39 NOTICE OF APPEAL TO DC CIRCUIT COURT as to 158 Memorandum &
Opinion, 157 Order on Motion for Preliminary Injunction by CHEYENNE
RIVER SIOUX TRIBE. Filing fee $ 505, receipt number 0090−4873021. Fee
Status: Fee Paid. Parties have been notified. (Ducheneaux, Nicole) (Entered:
03/10/2017)

03/10/2017 165 MOTION Injunction Pending Appeal by CHEYENNE RIVER SIOUX TRIBE
(Attachments: # 1 Text of Proposed Order)(Ducheneaux, Nicole) (Entered:
03/10/2017)

03/10/2017 166 DECLARATION of William R. Perry re 149 Memorandum in Opposition by
STANDING ROCK SIOUX TRIBE. (znmw) (Entered: 03/13/2017)

03/13/2017 MINUTE ORDER: If Defendants oppose Plaintiff CRST's 165 Motion for
Injunction Pending Appeal, the Court ORDERS that they shall file such
opposition by March 14, 2017. Signed by Judge James E. Boasberg on
3/13/2017. (lcjeb3) (Entered: 03/13/2017)

03/13/2017 MINUTE ORDER: Given that the Court denied the CRST's Motion for
Preliminary Injunction on grounds unrelated to standing, the Court ORDERS
that those individuals who have sought to intervene as Plaintiffs, see ECF Nos.
111, 145, shall file a Notice by March 20, 2017, indicating whether they still
wish to intervene and, if so, why their claims are not sufficiently represented by
the existing Plaintiffs. Defendants may respond to such Notice by March 27,
2017, indicating their position on intervention. Signed by Judge James E.
Boasberg on 3/13/2017. (lcjeb3) (Entered: 03/13/2017)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STANDING ROCK SIOUX TRIBE,

Plaintiff,

and

CHEYENNE RIVER SIOUX TRIBE,

Intervenor-Plaintiff,

v.

U.S. ARMY CORPS OF ENGINEERS,

Defendant – Cross-
Defendant.

and

DAKOTA ACCESS, LLP,

Intervenor-Defendant
Cross-Claimant.

Case No. 1:16-cv-1534-JEB

NOTICE OF APPEAL

NOTICE OF APPEAL TO THE UNITED STATES COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA CIRCUIT

Intervenor-Plaintiff, Cheyenne River Sioux Tribe hereby appeals to the United States Court

of Appeals for the District of Columbia Circuit from the order of the District Court for the District

of Columbia entered in Standing Rock Sioux Tribe, et al. v. U.S. Army Corps of Engineers, et al.,

Case No. 1:16-cv-1534-JEB on March 7, 2017, Order Denying the Cheyenne River Sioux Tribe’s

Motion for Preliminary Injunction (ECF 157).
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Dated: March 10, 2017

CHEYENNE RIVER SIOUX TRIBE,
Intervenor-Plaintiff,

 By:   /s/ Nicole E. Ducheneaux
Nicole E. Ducheneaux
Fredericks Peebles & Morgan LLP
3610 North 163rd Plaza
Omaha, NE  68116
Telephone:  (402) 333-4053
Facsimile:  (402) 333-4761
Email: nducheneaux@ndnlaw.com

Conly J. Schulte
FREDERICKS PEEBLES & MORGAN LLP
1900 Plaza Drive
Louisville, CO  80027
Telephone:  (303) 673-9600
Facsimile:  (303) 673-9839
Email: cschulte@ndnlaw.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 10th day of March 2017, a copy of the foregoing was

filed electronically with the Clerk of the Court.  The electronic filing prompted automatic service

of the filing to all counsel of record in this case who have obtained CM/ECF passwords.

/s/ Nicole E. Ducheneaux
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

STANDING ROCK SIOUX TRIBE, 

Plaintiff, 

            and 

CHEYENNE RIVER SIOUX TRIBE, 

Plaintiff-Intervenor, 

v. Civil Action No. 16-1534 (JEB) 

U.S. ARMY CORPS OF ENGINEERS 

Defendant, 

            and 

DAKOTA ACCESS, LLC, 

Defendant-Intervenor and Cross-    
            Claimant. 

ORDER 

For the reasons set forth in the accompanying Memorandum Opinion, the Court 

ORDERS that Plaintiff Cheyenne River Sioux Tribe’s Motion for Preliminary Injunction is 

DENIED. 

SO ORDERED. 

/s/ James E. Boasberg 
JAMES E. BOASBERG 
United States District Judge 

Date:  March 7, 2017  
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

STANDING ROCK SIOUX TRIBE, 

Plaintiff, 

            and 

CHEYENNE RIVER SIOUX TRIBE, 

Plaintiff-Intervenor, 

v. Civil Action No. 16-1534 (JEB) 

U.S. ARMY CORPS OF ENGINEERS 

Defendant, 

            and 

DAKOTA ACCESS, LLC, 

Defendant-Intervenor and Cross-    
            Claimant. 

MEMORANDUM OPINION 

Since last summer, the question of whether Dakota Access should route its oil pipeline 

near the reservations of American Indian tribes has engendered substantial debate both on the 

ground in North and South Dakota and here in Washington.  This Court, meanwhile, has focused 

on the specific legal challenges raised by the Standing Rock and Cheyenne River Sioux Tribes in 

their efforts to block government permitting of the pipeline.  See Standing Rock Sioux Tribe v. 

U.S. Army Corps of Engineers (Standing Rock I), 2016 WL 4734356 (D.D.C. Sept. 9, 2016).   

At the start of 2017, that pipeline was nearly complete, save a stretch — awaiting an 

easement — that was designed to run under the bed of Lake Oahe, a federally regulated 
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waterway that forms part of the Missouri River and straddles North and South Dakota.  Upon 

assuming office, President Trump directed an expedited approval process, and on February 8, the 

Army Corps of Engineers issued the easement that permitted Dakota Access to drill under the 

lake.   

Fearing that the presence of oil in the pipeline under Lake Oahe will cause irreparable 

harm to its members’ religious exercise, Cheyenne River responded with a Motion for 

Preliminary Injunction, in which it argues that the easement’s grant violates the Religious 

Freedom Restoration Act, 42 U.S.C. § 2000bb et seq., and requests that the Court enjoin the 

effect of the easement and thus the flow of oil, which is expected to commence in the next week 

or two.  See ECF No. 156 (Status Report of Dakota Access, Mar. 6, 2017).  As the Court 

concludes that the extraordinary relief requested is not appropriate in light of both the equitable 

doctrine of laches and the Tribe’s unlikelihood of success on the merits, it will deny the Motion.  

I. Background 

The Dakota Access Pipeline (DAPL) is a domestic-oil pipeline designed to move more 

than half a million gallons of crude oil across four states every day.  Standing Rock I, 2016 WL 

4734356, at *1.  Its construction has sparked legal challenges from several American Indian 

tribes: the Standing Rock and Cheyenne River Sioux Tribes here, as well as others.  See Yankton 

Sioux Tribe v. U.S. Army Corps of Engineers, No. 16-1796 (D.D.C., filed Sept. 8, 2016); Oglala 

Sioux Tribe v. U.S. Army Corps of Engineers, No. 17-267 (D.D.C., filed Feb. 11, 2017).  The 

present action originally sought, in principal part, to block permitting by the Corps of the 

construction and operation of DAPL underneath Lake Oahe, a federally regulated waterway 

created by the Corps in 1958 via a dam constructed on the Missouri River.  Standing Rock I, 

2016 WL 4734356, at *6.  The Lake Oahe crossing sits about half a mile north of the Standing 
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Rock Reservation and 73 miles north of the Cheyenne River Reservation.  Id.; ECF No. 127-3, 

Exh. 1.  The crossing, which will run under the lakebed but not through the water itself, is the 

only portion of DAPL that is not yet finished. See ECF No. 89-1 (Presidential Memorandum of 

Jan. 24, 2017), § 1; Preliminary Injunction Oral Argument Transcript (Feb. 28, 2017) at 9:22-

10:2. 

The Court has previously discussed the permitting schemes for construction activities in 

federally regulated waters and documented the Corps’ application of those schemes to DAPL.  

See Standing Rock I, 2016 WL 4734356, at *1-17.  It thus will recap only the developments 

relevant to the present Motion. 

Dakota Access formally requested a permanent easement at Lake Oahe in October 2014, 

see ECF No. 73-4 at 2, and submitted an application for such an easement to the Corps in June 

2015.  See ECF No. 73-5.  On July 25, 2016, the Corps granted permission under the Rivers and 

Harbors Act, 33 U.S.C. § 408, for DAPL’s placement at Lake Oahe.  See ECF No. 73-7.  The 

parties disagree as to whether the Corps also at that time granted an easement pursuant to the 

Mineral Leasing Act, 30 U.S.C. § 185.  See ECF No. 57 (Dakota Access Cross-Claim); ECF No. 

66 (Dakota Access Mot. for Summary Judgment); ECF No. 73 (Corps Mot. for Summary 

Judgment).  Two days later, the Standing Rock Sioux Tribe filed this suit against the Corps for 

declaratory and injunctive relief pursuant to the National Historic Preservation Act, National 

Environmental Policy Act, Clean Water Act, and the Rivers and Harbors Act.  See ECF No. 1 

(Complaint), ¶¶ 128-212.  Dakota Access successfully moved to intervene in support of the 

Corps on August 5, see ECF No. 7, and Cheyenne River joined as a Plaintiff on August 10.  See 

ECF No. 11.  Cheyenne River then filed its own Complaint, see ECF No. 11-12, which it later 

amended on September 8.  See ECF No. 37.  Like Standing Rock’s Complaint, Cheyenne 
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River’s pleadings stated claims under the NHPA, NEPA, CWA, and RHA, as well as for breach 

of trust responsibility, and violations of the Flood Control Act and the Administrative Procedure 

Act.  Id. at 38-55.  Significantly, neither Plaintiff asserted a count under the Religious Freedom 

Restoration Act.  

The Tribes initially sought a preliminary injunction — based solely on the NHPA — 

contending principally that the clearing and grading of land along the pipeline route desecrated 

sites sacred to them.  On September 9, 2016, immediately after this Court issued its Opinion 

denying that motion, see Standing Rock I, 2016 WL 4734356, the Departments of Justice, the 

Interior, and the Army issued a joint statement explaining that because “important issues raised 

by the Standing Rock Sioux Tribe and other tribal nations and their members regarding the 

Dakota Access pipeline” remained, “construction of the pipeline on Army Corps land bordering 

or under Lake Oahe [would] not go forward” until the Army could determine whether 

reconsideration of any of its previous decisions regarding the Lake Oahe crossing under NEPA 

or other federal laws was necessary.  See ECF No. 42-1 at 1.   

Two months later, on November 14, 2016, Assistant Secretary of the Army for Civil 

Works Jo-Ellen Darcy wrote to Dakota Access and Standing Rock to explain that the Army had 

completed the review called for on September 9 and had “determined that additional discussion 

with the Standing Rock Sioux Tribe and analysis [were] warranted.”  ECF No. 56-1 at 2.  The 

Army invited Standing Rock to engage in discussions concerning “[p]otential conditions in an 

easement for the pipeline crossing” and “[i]n light of such conditions, whether to grant an 

easement for the pipeline to cross Lake Oahe at the location currently proposed.”  Id. 

Then, on December 4, Assistant Secretary Darcy issued a memorandum to the Corps’ 

Commander stating that the Army would “not grant an easement to cross Lake Oahe at the 
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proposed location based on the current record.”  ECF No. 65-1, ¶ 12 (emphasis added).  She 

directed a “robust consideration of reasonable alternatives,” which she thought would be “best 

accomplished . . . by preparing an Environmental Impact Statement.”  Id.  On January 18, 2017, 

Darcy published in the Federal Register a notice of intent to prepare an EIS.  See 82 Fed. Reg. 

5,543 (Jan. 18, 2017).  

The government’s position on the easement shifted significantly, however, once President 

Trump assumed office.  A Presidential Memorandum issued on January 24, 2017, directed the 

Secretary of the Army to instruct the Assistant Secretary of the Army for Civil Works and the 

Corps “to take all actions necessary and appropriate to . . . review and approve in an expedited 

manner, to the extent permitted by law and as warranted, and with such conditions as are 

necessary or appropriate, requests for approvals to construct and operate the DAPL, including 

easements or rights-of-way” and to “consider, to the extent permitted by law and as warranted, 

whether to rescind or modify” the December 4 memorandum.  See ECF No. 89-1, § 2.  The 

Army completed a review, see ECF No. 114-1 (Memorandum re: Dakota Access Pipeline; 

USACE Technical & Legal Review for the Dep’t of the Army, Feb. 3, 2017), provided notice to 

Congress of its intent to issue the easement, see ECF No. 95, and did so on February 8.  See ECF 

No. 96-1.  

The next day, Cheyenne River filed the present Motion for Preliminary Injunction along 

with an Application for a Temporary Restraining Order.  See ECF No. 99.  The Tribe does not 

consistently describe the nature of the requested injunctive relief.  At points, it asks that the 

Court direct the Corps “to withdraw the easement.”  Notice of Mot. at 1; ECF No. 98-12 (Text of 

Proposed PI Order) at 1.  It elsewhere asks the Court to enjoin “the effect of the easement” and to 

enjoin further construction by Dakota Access “in the area described in the easement.”  Mot. at 1; 
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see also id. at 2, 3-4.  Because the impact of withdrawing the easement or suspending its effect 

would presumably be the same — halting any additional construction under and on either side of 

Lake Oahe and preventing the flow of oil — the Court need not parse the different terminology.   

The sole cause of action raised in the TRO and this Motion is the Religious Freedom 

Restoration Act.  Id.; ECF No. 98 (Mot.).  Specifically, Cheyenne River contends:  

The Lakota people believe that the mere existence of a crude oil 
pipeline under the waters of Lake Oahe will desecrate those waters 
and render them unsuitable for use in their religious sacraments. . . . 
The Lakota people believe that the pipeline correlates with a terrible 
Black Snake prophesied to come into the Lakota homeland and 
cause destruction. . . .  The Lakota believe that the very existence of 
the Black Snake under their sacred waters in Lake Oahe will 
unbalance and desecrate the water and render it impossible for the 
Lakota to use that water in their Inipi ceremony. 

Mot. at 2-3.  Because Cheyenne River had not previously pled a RFRA claim, it has also sought 

leave to file a Second Amended Complaint.  See ECF No. 97.  For purposes of resolving the 

present Motion, the Court assumes it will grant the Tribe’s motion for leave to amend, such that 

the RFRA claim is properly before it.         

The Court held a hearing on the TRO on February 13.  Finding that no harm to religious 

exercise was imminent, as oil was not yet set to flow through DAPL, the Court denied the 

application.  See Minute Order of Feb. 13, 2017; ECF No. 119 (TRO Oral Argument Transcript, 

Feb. 13, 2017) at 29:20-30:19.  It then set a compressed briefing schedule on the instant Motion 

for Preliminary Injunction and heard argument on February 28.  It issues this Opinion on an 

expedited basis.   

II. Legal Standard

“[I]njunctive relief” is “an extraordinary remedy that may only be awarded upon a clear

showing that the plaintiff is entitled to such relief.”  Winter v. Nat. Res. Def. Council, Inc., 555 
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U.S. 7, 22 (2008).  “A plaintiff seeking a preliminary injunction must establish [1] that he is 

likely to succeed on the merits, [2] that he is likely to suffer irreparable harm in the absence of 

preliminary relief, [3] that the balance of equities tips in his favor, and [4] that an injunction is in 

the public interest.”  Id. at 20.   

Before the Supreme Court’s decision in Winter, courts weighed the preliminary-

injunction factors on a sliding scale, allowing a weak showing on one factor to be overcome by a 

strong showing on another.  See, e.g., Davenport v. Int’l Bhd. of Teamsters, 166 F.3d 356, 360-

61 (D.C. Cir. 1999).  This Circuit, however, has suggested that Winter should be read to abandon 

the sliding-scale analysis in favor of a “more demanding burden” requiring plaintiffs to 

independently demonstrate both a likelihood of success on the merits and irreparable harm.  See 

Sherley v. Sebelius, 644 F.3d 388, 392-93 (D.C. Cir. 2011); Davis v. Pension Benefit Guar. 

Corp., 571 F.3d 1288, 1292 (D.C. Cir. 2009).  Whether a sliding-scale analysis still exists or not, 

courts in our Circuit have held that a failure to show a likelihood of success on the merits alone 

is sufficient to defeat the motion.  Ark. Dairy Co-op Ass’n, Inc. v. USDA, 573 F.3d 815, 832 

(D.C. Cir. 2009) (citing Apotex, Inc. v. FDA, 449 F.3d 1249, 1253 (D.C. Cir. 2006)).   

III. Analysis

Cheyenne River seeks preliminary-injunctive relief to protect its members’ free exercise

of religion, which it argues will be compromised by the presence of crude oil in the Dakota 

Access pipeline under Lake Oahe.  See TRO Tr. at 9:10-12, 11:3-4.  Because construction on 

that portion of the pipeline is now underway and oil is likely to start flowing through the 

completed pipeline in the next week or two, see DA Mar. 6 Status Report, the Tribe asserts that 

its members’ rights are in imminent danger.  It thus insists that the Court must enjoin the effect 
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of the easement — namely, Dakota Access’s ability to operate the pipeline under Lake Oahe — 

while it weighs the merits of the Tribe’s RFRA claim.   

In response, the Corps and Dakota Access raise myriad arguments, among them that the 

Tribe has not demonstrated a likelihood of success on the merits both because its RFRA claim is 

barred by laches and because it failed to show a substantial burden on its members’ religious 

exercise.  The Court largely agrees, concluding that laches bars the preliminary-injunctive relief 

requested (but not the RFRA claim itself) and that the Tribe’s substantial-burden position is 

unlikely to achieve success on the merits.  Having so decided, the Court need not consider the 

remaining three factors of the preliminary-injunction analysis — irreparable harm, balance of 

equities, and public interest — or Defendants’ other contentions.  

A. Laches 

Laches is an equitable defense “‘designed to promote diligence and prevent enforcement 

of stale claims’ by those who have ‘slumber[ed] on their rights.’”  Menominee Indian Tribe of 

Wisc. v. United States, 614 F.3d 519, 531 (D.C. Cir. 2010) (quoting Gull Airborne Instructions, 

Inc. v. Weinberger, 694 F.2d 838, 843 (D.C. Cir. 1982)).  As a general matter, it applies “where 

there is (1) lack of diligence by the party against whom the defense is asserted, and (2) prejudice 

to the party asserting the defense.”  Id. (quotation marks and citation omitted).  How a court 

applies laches, however, turns on whether the relief requested is legal or equitable, whether the 

legislature has supplied a statute of limitations, and, if so, whether that limitations period has run.  

See Petrella v. Metro-Goldwin-Mayer, Inc., 134 S. Ct. 1962, 1973-74 (2014).   

Where Congress has provided a statute of limitations and a plaintiff brings a claim for 

legal relief within the time period, laches cannot be invoked to preclude adjudication of the claim 

or to bar that type of relief.  Id. at 1967, 1974.  Where a plaintiff brings a claim for equitable 
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relief within the time period, conversely, “laches may bar at the very threshold the particular 

relief requested” only if “extraordinary circumstances” are present.  Id. at 1967; 1977-78 (citing 

Chirco v. Crosswinds Communities, Inc., 474 F.3d 227 (6th Cir. 2007); New Era Publications 

Int’l v. Henry Holt & Co., 873 F.2d 576, 584-85 (2d Cir. 1989)).  Absent such circumstances, a 

court may take account of the plaintiff’s delay at the remedial stage when determining the 

appropriate injunctive relief.  Id. at 1967; 1978-79.   

RFRA is subject to a four-year statute of limitations.  See 28 U.S.C. § 1658; see also 

Garraway v. Lappin, 2012 WL 959422, at *3 (M.D. Penn. Mar. 21, 2012); Al-Sadun v. DCFS, 

2011 WL 1378638, at *3 (N.D. Ill. Apr. 11, 2011); Pineda-Morales v. De Rosa, 2005 WL 

1607276, at *8 (D.N.J. July 6, 2005); Jama v. U.S. INS, 343 F. Supp. 2d 338, 365 (D.N.J. 2004).  

Defendants do not mention this statute or assert that extraordinary circumstances are present 

here.  The Court, consequently, does not acquiesce in their position that laches bars the RFRA 

claim in its entirety.  See DA Opp. at 1, 10; Corps Opp. at 10-15.   

That conclusion, however, does not mean that laches is an irrelevant consideration here.  

On the contrary, a court assessing whether to award the “extraordinary remedy” of preliminary-

injunctive relief, Winter, 555 U.S. at 22, may determine whether laches renders that relief 

inappropriate.  See, e.g., Perry v. Judd, 840 F. Supp. 2d 945, 953-55 (E.D. Va. 2012) (discussing 

whether laches precluded preliminary-injunctive relief prior to undertaking four-factor analysis).  

The Court will thus proceed to analyze Defendants’ contention that the Tribe delayed in filing 

suit on its RFRA claim and thereby caused them prejudice.    

1. Lack of Diligence

Run-of-the-mill delay is not sufficient to warrant the application of laches.  Menominee 

Indian Tribe, 614 F.3d at 531.  The “party seeking relief” must have delayed “inexcusably or 
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unreasonably.”  Id. (quotation marks and citation omitted) (emphasis added).  As explained 

below, although the Tribe learned of DAPL’s proposed route in October 2014, when the Corps 

solicited its input on the project, and the Corps issued some of the authorizations necessary for 

Dakota Access to drill at Lake Oahe in July 2016, Cheyenne River waited until February 2017 to 

voice its concern that, given the Black Snake prophecy, the mere presence of oil in the pipeline 

would impose a substantial burden on its members’ religious exercise and to seek to raise a 

RFRA claim.   

In accordance with the consultation process required by Section 106 of the NHPA, the 

Corps sent a letter to tribes, including Cheyenne River, on October 24, 2014, with information 

about the proposed DAPL project and maps illustrating its location and nearby cultural sites.  See 

ECF No. 127-5 (Declaration of Richard Harnois), ¶ 7.  The letter requested comments from the 

Tribe within 30 days of its receipt.  Id.  Cheyenne River did not respond until March 23, 2015.  

Id., ¶¶ 8-9, 12.   

Over the next several months, the Corps invited the Tribe to weigh in on DAPL, 

including via site visits and meetings.  Id., ¶¶ 12-30.  Cheyenne River submitted comments in 

person and via email, phone, and letter, id., ¶ 30, some of which alerted the Corps in general 

terms that DAPL might affect sacred sites, including water.  But the Tribe never asserted that the 

pipeline’s operation itself under Lake Oahe — absent any spill or rupture — would somehow 

compromise the purity of the water and pose a religious-exercise problem.  See, e.g., ECF No. 

115-2, Exh. B (Letter from Steve Vance to Richard Harnois, Corps Sr. Field Archaeologist, Aug. 

17, 2015) at 2 (“DAPL cannot address the [e]ffects to cultural and historical resources, Sacred 

sites (water included), Traditional Cultural Properties, Properties of Cultural or Religious 

Significan[ce] to Tribe, etc., of the proposed pipeline when they have not been properly 
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identified.”); ECF No. 115-2, Exh. C (Federal Consultation with Tribes Regarding Infrastructure 

Decision-Making, Oct. 27, 2016) at 145:15-17 (“Water is sacred to us.”); Hanois Decl., ¶¶ 31-

33; ECF No. 143-1 (Transcript of NHPA Consultation Meeting, Feb. 18-19, 2016) at 3 (Steve 

Vance, Cheyenne River’s Tribal Historic Preservation Officer: “The water is the big thing.  You 

know, we as tribes and Cheyenne River went on record and saying that water is a sacred object.  

If you look at the sacred site policy and that it says ‘other things’, it [doesn’t] say the water. . . .  

And here we are[,] this is it.  I mean, when that’s gone we’re all hurting.”).   

In August and September 2016, a few weeks after the Corps granted some of the 

authorizations necessary for Dakota Access to drill under Lake Oahe, the Tribe filed its 

Complaint and Amended Complaint.  In those pleadings, Cheyenne River continued to refer only 

generally to water as religiously significant and to focus on the risk posed by spills or leaks and 

the possible harm to sacred sites from clearing, grading, and construction activities.  See, e.g., 

ECF No. 11-12, ¶ 1 (“The construction and operation of the pipeline . . . will damage and destroy 

sites of great historic, religious, and cultural significance to the Tribe.”); id., ¶ 42 (“The Tribe is 

greatly concerned with the possibility of oil spills and leaks from the pipeline should it be 

constructed and operated, particularly into waters that are of considerable economic, religious, 

and cultural importance to the Tribe.”); id., ¶ 74 (“[T]he cultural and religious significance of 

these waters cannot be overstated.  An oil spill from the pipeline into Lake Oahe would cause an 

economic, public health and welfare, and cultural crisis of the greatest magnitude.”); id., ¶ 76 

(“[T]he Lake Oahe crossing will take place in an area of great cultural, religious and spiritual 

significance to the Tribe.  Construction of the pipeline . . . would destroy burial grounds, sacred 

sites, and historically significant areas on either side of Lake Oahe.”); ECF No. 37, ¶ 2 (“The 

waters of the Missouri River . . . are sacred to the Lakota people of the Cheyenne River Sioux 
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Tribe and constitute the lifeblood of our religion and traditions.”); ¶ 61 (“The waters of the 

Missouri River moreover are sacred to the Tribe and essential to the Tribe’s practice of our 

religion.”).  

A declaration from the Tribe’s Environmental Director/Research Specialist, filed in 

August 2016 with its motion to join Standing Rock’s NHPA preliminary-injunction motion, 

likewise did not state that the mere presence of oil in a pipeline under the lake’s floor would 

render the Tribe’s members unable to perform religious ceremonies, nor did it mention the Black 

Snake.  See ECF No. 19-6 (Declaration of Dave Nelson).  Instead, it explained that “numerous . . 

. spiritual sites [exist] beneath the waters of the proposed DAPL pipeline crossing,” that “[t]he 

water of the Missouri river and its tributaries is an essential component of many traditional 

Lakota cultural and spiritual practices” and is “used in numerous traditional ceremonies,” and 

that construction of DAPL could harm the Tribe and its members because “the proposed use of 

explosives on the river bed . . . has a high likelihood of destroying or irreversibly damaging . . . 

spiritual sites,” construction operations could destroy plants, and “due to the presence of historic 

pollutants . . . [,] construction and pipeline operation activities [could] contaminate the region’s 

water in such a way that would negatively impact the Tribe’s and its members’ ability to conduct 

traditional medicinal and spiritual ceremonies and practices.”  Id., ¶¶ 5, 6, 9.   

After the government announced in September 2016 that it intended to pause construction 

at the Lake Oahe crossing pending further review, Standing Rock explained in a letter to 

Assistant Secretary Darcy that “water itself plays a central role in the religious and cultural 

beliefs of the Tribe.”  ECF No. 115-4, Exh. D (Letter from Standing Rock Sioux Tribe to Jo-

Ellen Darcy, Sept. 22, 2016) at 5.  To support that contention, it quoted part of a declaration from 

Standing Rock’s Chairman in which he discussed the risks to the Tribe’s religious practice from 
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an oil spill: “Our Sundance, a spiritual ceremony sacred to us, is performed on the banks of the 

river.  [When a pipeline leaks into Lake Oahe], [t]he source of life, as well as spiritual continuity, 

would be damaged.”  Id. at 6 (emphasis added) (alterations in original) (quoting ECF No. 6-1 

(Declaration of Dave Archambault II, Aug. 4, 2016), ¶ 12).  (The unaltered declaration reads: 

“When the pipeline leaks, the Missouri river — the source of our drinking water, where we fish, 

swim, and conduct ceremonies — will be contaminated.  Our Sundance, a spiritual ceremony 

sacred to us, is performed on the banks of the river.  The source of life, as well as spiritual 

continuity, would be damaged.”).  The letter then stated that “[t]he close connection between the 

waters of Lake Oahe and the religious practices of the Tribe implicate federal laws protecting 

Indian religious freedom,” quoted language from the American Indian Religious Freedom Act 

and RFRA, and noted, “The Final EA does not mention these laws.”  Id.  

For more than two years after becoming aware of DAPL’s proposed route, construction, 

and operation, then, Cheyenne River remained silent as to the Black Snake prophecy and its 

concerns about the presence of oil in the pipeline under Lake Oahe absent any issue of rupture, 

as well as about the possible applicability of RFRA.  In an effort to explain its delay, the Tribe 

argues that the Corps never engaged in proper consultations and that it was told by the Corps that 

the review process announced by Assistant Secretary Darcy on December 4, 2016, “would be the 

vehicle by which they could express their concerns and press their rights with the government.”  

ECF No. 97 (Mot. to Amend Complaint) at 3; ECF No. 141 (Reply) at 3-4; TRO Tr. at 7:17-23.   

This explanation is unsatisfactory.  In spite of an allegedly inadequate consultation 

process, the Tribe was still able to raise specific concerns about, for example, harm to water 

safety and burial sites, and to plead claims under the NHPA, NEPA, and other environmental 

statutes in its August and September filings.  It is not clear what prevented Cheyenne River from 
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also raising its specific religious-exercise concerns with the Corps or in its Complaints here.  The 

Court, accordingly, concludes that Defendants have shown that the Tribe inexcusably delayed in 

voicing its RFRA objection.  

2. Prejudice

Defendants argue, moreover, that they have suffered prejudice from Cheyenne River’s 

unjustified delay because had they been made aware of the Tribe’s specific religious objection to 

the Lake Oahe crossing earlier, they could have considered whether and how to accommodate 

this concern.  See ECF No. 127 (Corps Opp.) at 11; ECF No. 124 (DA Opp.) at 10-11.  The 

Corps represented at oral argument on the instant Motion that had it known of the Tribe’s beliefs 

during the permitting process, rerouting the pipeline north of Lake Oahe could have been “one 

possibility.”  PI Tr. at 28:12-22.  Indeed, Defendants previously modified the pipeline workspace 

and route more than a hundred times in response to cultural surveys and Tribes’ concerns 

regarding historic and cultural resources.  See Standing Rock I, 2016 WL 4734356, at *7, 13.  

The Corps also imposed additional construction conditions on DAPL in response to tribal 

positions regarding environmental safety.  Id. at *14.  Notably, such changes were made prior to 

any litigation.   

At this point, however, the Corps has granted the permits and easement, and DAPL’s 

construction under Lake Oahe is days from completion.  See DA Mar. 6 Status Report.  

Suspending the effect of the easement now would undercut the purpose behind the consultation 

obligations built into the Corps’ permitting processes, which aim to surface tribal concerns in a 

timely manner.  Such injunctive relief would also, by delaying the flow of oil, impose significant 

costs on a private third party, Dakota Access.  And if the Tribe were ultimately to prevail on the 

merits of its RFRA claim, rerouting the pipeline around Lake Oahe would be more costly and 
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complicated than it would have been months or years ago, as doing so now requires not simply 

changing plans but abandoning part of a near-complete project and redoing the construction 

elsewhere.  See, e.g., Daingerfield Island Protective Soc’y v. Lujan, 920 F.2d 32, 39 (D.C. Cir. 

1990) (explaining whether relief sought “is still practicable” is a “crucial” consideration that “has 

turned on the degree to which construction is complete”) (listing cases).  

In asking the Court to grant a preliminary injunction suspending the effect of the 

easement and halting the construction and operation of the pipeline below Lake Oahe, Cheyenne 

River requests “an extraordinary and drastic remedy.”  Munaf v. Green, 553 U.S. 674, 689 

(2008) (citation omitted).  Although it does so within RFRA’s four-year statute of limitations, the 

request comes long after Cheyenne River learned of the pipeline’s proposed route, was invited to 

offer feedback, articulated other specific environmental and cultural issues, and filed suit on 

other claims.  Only once Dakota Access had built up to the water’s edge and the Corps had 

granted the easement to proceed did Cheyenne River inform Defendants that the pipeline was the 

realization of a long-held prophecy about a Black Snake and that the mere presence of oil in the 

pipeline under the lakebed would interfere with the Tribe’s members’ ability to engage in 

important religious practices.  Because of the Plaintiff’s delay in raising this religious-exercise 

objection and the negative impact of that delay on the Corps and Dakota Access, the Court 

concludes that the requested preliminary-injunctive relief is barred by laches.     

B. Likelihood of Success on the Merits 

The Court also believes the Tribe has failed to demonstrate a likelihood of success on the 

merits of its RFRA claim.  Enacted in 1993, the Religious Freedom Restoration Act provides that 

the “Government shall not substantially burden a person’s exercise of religion” unless “it 

demonstrates that application of the burden . . . (1) is in furtherance of a compelling 
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governmental interest; and (2) is the least restrictive means of furthering that compelling 

governmental interest.”  42 U.S.C. § 2000bb-1.  A person who brings a challenge under RFRA 

bears the initial burden of proving that (1) the Government’s policy or action implicates her 

religious exercise, (2) the relevant religious exercise is grounded in a sincerely held religious 

belief, and (3) the policy or action substantially burdens that exercise.  See Holt v. Hobbs, 135 S. 

Ct. 853, 862 (2015) (discussing burdens in Religious Land Use and Institutionalized Persons Act 

action); id. at 860 (explaining RLUIPA is governed by same standard as set forth in RFRA) 

(citing Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418 (2006)).  The 

Court discusses whether the Tribe is likely to satisfy each of these initial three prongs in turn.  As 

it answers this question in the negative, the Court need not look into whether the government 

interest is compelling or if its action is the least restrictive means.  

1. Implicates Religious Exercise

Here, the religious exercise at issue is the performance of water-based ceremonies.  

Cheyenne River is composed of four bands of the Lakota people, see Mot. at 4, who “believe 

generally that water is sacred and that clean, pure water is an essential part of the Lakota way of 

life.”  Id. at 7.  Water plays a “specific, critical role in the practice of the Lakota sacred rites,” 

including the Hanbleceya (vision-questing), Wiwanyan Wacipi (birth and renewal), Isnati 

Awiciliwanpi (coming of age for young women), Wiping of the Tears (conclusion of mourning), 

and Inipi (prayer and purification) ceremonies.  Id. at 7-8 (citing Declaration of Steve Vance 

(Jan. 30, 2017), ¶ 11a).  According to Steve Vance, Cheyenne River’s Tribal Historic 

Preservation Officer, these ceremonies are an essential aspect of the Lakota religion; its 

adherents “cannot practice [their] religion without [their] ceremonies.”  Vance Decl., ¶ 11a.   
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Defendants do not dispute that these sacred rites constitute religious exercise.  Instead, 

they argue that it is Dakota Access, not the government, whose actions implicate such exercise, 

thereby removing this case from the protections of RFRA.  See DA Opp. at 14-16; Corps Opp. at 

24-27.  They rely for that argument on Village of Bensenville v. Federal Aviation 

Administration, 457 F.3d 52 (D.C. Cir. 2006), which considered whether RFRA required strict 

scrutiny of the FAA’s approval of Chicago’s plan to update and reconfigure O’Hare International 

Airport.  Id. at 57.  The plan involved relocating a church cemetery, and several individuals and 

entities sued the FAA, arguing that its approval violated RFRA.  Id.  The D.C. Circuit held that 

the Act did not apply because any burden caused by the City’s plan was “not fairly attributable to 

the FAA.”  Id.  “[C]onstitutional standards do not attach to conduct by third parties in which the 

federal government merely acquiesces,” it explained.  Id.  There must be a “sufficiently close 

nexus between the [federal government] and the challenged action” of the third party “so that the 

action of the latter may be fairly treated as that of the [federal government] itself.”  Id. at 62 

(quoting Blum v. Yaretsky, 457 U.S. 991, 1004 (1982)) (alterations in original).   

Defendants contend that, as in Bensenville, Dakota Access’s operating of the pipeline is 

the third-party conduct that burdens Cheyenne River’s members’ free exercise of religion, and 

the Corps’ permitting is mere acquiescence.  Whereas Bensenville involved “the government’s 

regulation of a third party’s use of the third party’s land,” however, this case involves “the 

government’s use of its own land.”  Id. at 67.  The Corps and Dakota Access argue that the 

opinion’s logic regarding responsibility for the burden on religious exercise nonetheless applies 

here, see PI Tr. at 32:12-19, 49:19-50:4, but because the Court ultimately concludes that 

Cheyenne River is unlikely to succeed on the merits for other reasons, it need not resolve this 
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dispute.  It therefore assumes without deciding that the Corps’ action implicates the Tribe’s 

religious exercise.   

2. Sincerely Held Religious Belief

Cheyenne River’s members believe that the water used in Lakota ceremonies, particularly 

the Inipi ceremony, must be “ritually pure.”  Mot. at 9; see Vance Decl., ¶ 16 (water must be 

“pure, natural,” not “bottled” or “contaminated”); ECF No. 98-3 (Declaration of Marcella 

Gilbert), ¶ 6 (“Clean, undisturbed water is necessary in every ceremony.”); ECF No. 98-4 

(Declaration of Russ Cournoyer), ¶ 7 (“We cannot use . . . water that has been affected by 

artificial chemicals.”); ECF No. 98-5 (Declaration of Ron Black Bird), ¶ 9 (same).  Tribe 

members further believe that the mere presence of oil in the Dakota Access Pipeline will 

contaminate the lake’s waters and render them unsuitable for use in their religious practices.  See 

Vance Decl., ¶¶ 18-19; see also TRO Tr. at 9:9-12.  According to Plaintiff, such desecration 

occurs whether or not the pipeline ruptures and the oil actually touches the water, and even 

though the pipeline itself never enters the lake’s waters but instead runs under the lakebed.  The 

existence of the oil within the pipeline under the lake is enough.  See PI Tr. at 9:22-10:2.  

In addition to the religious significance attaching to water generally, the Tribe ascribes 

particular meaning to the Missouri River, of which Lake Oahe is part.  The Lakota chose to live 

near the Missouri “because of its importance to [their] existence.”  Vance Decl., ¶ 11; Mot. at 9-

10. As “other bodies of water important in [their] culture were removed from [their access]” by

the United States, “such as waters in the Black Hills,” the Missouri took on even greater 

importance to the Tribe.  See Vance Decl., ¶ 11.  Vance states, “[The Missouri River] is 

important to our spirituality.  It is an important source of our foods, medicines, water for 
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drinking, and for living.  It is the bloodline and the lifeline of the people at this time, and we 

cannot live without it.”  Id.   

The Tribe contends in its Motion, moreover, that its members “must rely on Lake Oahe 

exclusively . . . for the water they use in their religious ceremonies because Lake Oahe is the 

only source of natural, pure, uncontaminated water available to the people of the Cheyenne River 

Sioux Reservation.”  Mot. at 13; see also Vance Decl., ¶¶ 15-16.  The Lakota also contend that 

they “own . . . these waters that comprise Lake Oahe,” and so “believe that the existence of this 

crude oil pipeline under the Lake Oahe Reservoir poses a special threat to the way [they] practice 

[their] religion.”  Vance Decl., ¶ 18. 

As the Corps and Dakota Access note, Lake Oahe is not untouched by manmade projects.  

See DA Opp. at 28; Corps Opp. at 4.  DAPL’s crossing, for instance, runs parallel, at a distance 

of 22 to 300 feet, to a natural-gas pipeline that was built under the lake in 1982.  Standing Rock 

I, 2016 WL 4734356, at *7, 26.  It also tracks an already existing overhead utility line.  Id. at *7.  

Several other oil pipelines cross the Missouri River upstream of Lake Oahe, including one 

located just 7.5 miles north of the lake (44 miles north of the DAPL crossing).  See Corps Opp. 

at 5; ECF No. 127-3, Exh. 1.  In addition, three vehicle bridges and one railroad bridge cross 

over Lake Oahe at locations closer to the Cheyenne River Reservation than the DAPL crossing, 

which is 73 miles away.  See ECF No. 127-3, Exh. 1.  And a wastewater-treatment plant is 

authorized to discharge into a tributary to a river that flows through the Reservation into Lake 

Oahe.  See Corps Opp. at 5 (citing City of Eagle Butte NPDES Permit (Sept. 30, 2011), 

https://www.epa.gov/region8/city-eagle-butte-npdes-permit).        

The Tribe acknowledges the presence of the natural-gas pipeline under Lake Oahe but 

explains that it does not believe that that pipeline burdens its religious practice.  See Mot. at 43.  
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The difference between the natural-gas pipeline and DAPL is that the Tribe believes that the 

crude oil that is proposed to flow through the latter is the fulfillment of a Lakota prophecy of “a 

Black Snake that would be coiled in the Tribe’s homeland and which would harm . . . [and] 

devour the people.”  Mot. at 19; see also Vance Decl., ¶ 18.  According to Vance, the oil in 

DAPL, like the Black Snake, “is black, it is slippery, and it moves.”  Id.  As to the other oil 

pipelines upstream of Lake Oahe, Cheyenne River asserts that only Lake Oahe constitutes its 

“area of concern.”  TRO Tr. at 14:24; see also id. at 15:3-5 (“[W]e’re not concerned about oil 

pipelines that may be somewhere above outside of waters that we own in Lake Oahe.”).  

The record is not clear whether the Black Snake prophecy was made before or after Lake 

Oahe was created nearly 60 years ago.  The Tribe’s brief contends that “Lakota religious 

adherents now in their 50s and 60s were warned of the Black Snake by their elders as children,” 

Mot. at 19; see also id. at 28, and Vance states that the prophecy was made “[l]ong ago.”  Vance 

Decl., ¶ 18.  Presumably, the prophecy was issued after Lake Oahe was created; otherwise, the 

presence of pipelines upstream of the lake, including one that crosses 7.5 miles to its north, 

would be hard to reconcile with the Tribe’s belief that DAPL alone is the Black Snake.  See TRO 

Tr. 15:3-5. 

“To qualify for RFRA’s protection, an asserted belief must be ‘sincere,’” not pretextual.  

Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2774 n.28 (2014).  Courts generally 

handle “the sincerity inquiry . . . with a light touch, or ‘judicial shyness.’”  Moussazadeh v. Tex. 

Dep’t of Criminal Justice, 703 F.3d 781, 792 (5th Cir. 2012); see also Hernandez v. 

Commissioner of Internal Revenue, 490 U.S. 680, 699 (1989) (“It is not within the judicial ken 

to question the centrality of particular beliefs or practices to a faith, or the validity of particular 

litigants’ interpretations of those creeds.”); Kay v. Bemis, 500 F.3d 1214, 1219 (10th Cir. 2007) 
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(“The inquiry into the sincerity of a free-exercise plaintiff’s religious beliefs is almost 

exclusively a credibility assessment.”) (citation omitted).  In light of instructions to tread gently 

with its sincerity inquiry, therefore, the Court finds that the Tribe is likely to successfully 

establish a sincerely held belief that the presence of oil in the Dakota Access pipeline running 

under Lake Oahe interferes with its members’ religious ceremonies.   

Having so concluded, the Court now proceeds to consider whether the Tribe is likely to 

satisfy the third of its prima facie RFRA obligations: a substantial burden on its religious 

exercise. 

3. Substantial Burden

RFRA does not define “substantial burden,” and the Supreme Court has not articulated a 

precise definition.  This Circuit, however, has stated that “[a] substantial burden exists when 

government action puts ‘substantial pressure on an adherent to modify his behavior and to violate 

his beliefs.’”  Kaemmerling v. Lappin, 553 F.3d 669, 678 (D.C. Cir. 2008) (quoting Thomas v. 

Review Bd., 450 U.S. 707, 718 (1981)).  It offered Sherbert v. Verner, 374 U.S. 398 (1963), as 

an example of such substantial pressure.  That case involved “the denial of unemployment 

benefits to a Sabbatarian who could not find suitable non-Saturday employment,” which “forced 

her ‘to choose between following the precepts of her religion and forfeiting benefits, on the one 

hand, and abandoning one of the precepts of her religion in order to accept work, on the other 

hand.’”  Kaemmerling, 553 F.3d at 678 (quoting Sherbert, 374 U.S. at 404).   

Using that test, the Circuit rejected Kaemmerling’s RFRA claim.  The plaintiff, a federal 

prisoner, objected on religious grounds to the government’s extracting DNA information from a 

fluid or tissue sample taken from him by the Bureau of Prisons.  Id. at 673, 678-79.  The Circuit 

concluded that he had failed to allege facts sufficient to state a substantial burden cognizable 
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under RFRA because the government’s actions did not “‘pressure [him] to modify his behavior 

and to violate his beliefs’” or require him to choose “between criminal sanction and personally 

violating his own religious beliefs.”  Id. at 679-80 (quoting Thomas v. Review Bd., 450 U.S. 

707, 718 (1981)).   

The government action here — i.e., granting the easement to Dakota Access and thereby 

enabling the flow of oil beneath Lake Oahe — does not impose a sanction on the Tribe’s 

members for exercising their religious beliefs, nor does it pressure them to choose between 

religious exercise and the receipt of government benefits.  Cheyenne River argues that whether it 

has been subjected to such sanction or pressure is irrelevant, see Reply at 14-16, and contends 

instead that it is sufficient for purposes of showing substantial burden that the effect of the 

government’s action is to prevent the Tribe’s members from performing required religious 

sacraments at Lake Oahe.  See Mot. at 30-31; Reply at 14.  That argument, however, is directly 

at odds with Supreme Court precedent.   

Lyng v. Northwest Indian Cemetery Protective Association, 485 U.S. 439 (1988), was a 

case concerning an American Indian tribe’s Free Exercise challenge to federal government 

actions involving sacred sites on federal land.  The Supreme Court held that the incidental effect 

on religious exercise of a government action undertaken in furtherance of the management and 

use of government land, even if extreme, is not alone enough to give rise to a Free Exercise 

claim.  That decision leads this Court to conclude that Cheyenne River is unlikely to establish 

that the Corps’ grant of the easement imposes a substantial burden on its religious exercise such 

that it will succeed on the merits of its RFRA claim.    
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a. The Force of Lyng

In Lyng, “an Indian organization, individual Indians, nature organizations and individual 

members of those organizations, and the State of California” challenged under the Free Exercise 

Clause the United States Forest Service’s decision to build a six-mile segment of paved road and 

permit significant timber harvesting in a government-owned area considered sacred by several 

tribes.  Id. at 442-43.  The plaintiffs contended that the “disruption of the natural environment 

caused by the . . . road will diminish the sacredness of the area in question” and interfere with 

tribal members’ use of sites there for religious practice.  Id. at 448.   

The Supreme Court acknowledged that the Forest Service’s decisions “would interfere 

significantly with private persons’ ability to pursue spiritual fulfillment according to their own 

religious beliefs.”  Id. at 449.  Indeed, it explained that it had “no reason to doubt[] that the 

logging and road-building projects at issue . . . could have devastating effects on traditional 

Indian religious practices,” including their inability “to conduct a wide variety of specific rituals 

that aim to accomplish their religious goals.”  Id. at 451.  But the Court nonetheless concluded 

that the government’s actions did not cause the kind of harm cognizable under the Free Exercise 

Clause because they did not “coerce[]” the affected individuals “into violating their religious 

beliefs” or “penalize religious activity by denying any person an equal share of the rights, 

benefits, and privileges enjoyed by other citizens.”  Id. at 449.  Ultimately, the Court explained, 

these harms were “incidental effects of government programs, which may make it more difficult 

to practice certain religions but which have no tendency to coerce individuals into acting 

contrary to their religious beliefs.”  Id. at 450.  “Whatever may be the exact line between 

unconstitutional prohibitions on the free exercise of religion and the legitimate conduct by 

government of its own affairs, the location of the line cannot depend on measuring the effects of 
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a governmental action on a religious objector’s spiritual development,” even where the effect on 

religious practice is “extremely grave.”  Id. at 451.  

As should be evident from the language it used to discuss the impact on the tribe’s 

religious exercise — e.g., “devastating” and “extremely grave,” id. at 451 — the Supreme Court 

was not unsympathetic to the plight of the affected individuals.  Id. at 456.  And it cautioned that 

“[n]othing in [its] opinion should be read to encourage governmental insensitivity to the religious 

needs of any citizen” or to dissuade the government from accommodating religious practices.  Id. 

at 453.  But the effects of the Forest Service’s actions simply did not raise a constitutional 

concern: “However much we might wish that it were otherwise, government simply could not 

operate if it were required to satisfy every citizen’s religious needs and desires.”  Id. at 452.  

“[T]he Free Exercise Clause is written in terms of what the government cannot do to the 

individual, not in terms of what the individual can exact from the government.”  Id. at 451 

(quoting Sherbert, 374 U.S. at 412 (Douglas, J., concurring)). 

Cheyenne River’s religious-exercise claim is much like the one at issue in Lyng.  It 

involves a government action — granting an easement to Dakota Access to build and operate a 

pipeline — regarding the use of federal land —the land under Lake Oahe, as discussed infra — 

that has an incidental, if serious, impact on a tribe’s ability to practice its religion because of 

spiritual desecration of a sacred site.  Just as the government’s tree cutting and road building in 

Lyng did not give rise to an actionable Free Exercise claim, neither does its easement granting 

here likely violate RFRA.      

That Lyng was a Free Exercise, rather than a RFRA, case does not change its 

applicability here.  RFRA was enacted in response to the Court’s decision in Employment 

Division v. Smith, 494 U.S. 872 (1990), which rejected, in certain circumstances, the Free 
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Exercise test employed in cases like Sherbert and Wisconsin v. Yoder, 406 U.S. 205 (1972).  

Those cases “used a balancing test that took into account whether the challenged action imposed 

a substantial burden on the practice of religion, and if it did, whether it was needed to serve a 

compelling government interest.”  Hobby Lobby, 134 S. Ct. at 2760.  Smith held instead that 

“neutral, generally applicable laws may be applied to religious practices even when not 

supported by a compelling governmental interest.”  Id. at 2761 (quoting City of Boerne v. Flores, 

521 U.S. 507, 514 (1997)).  In enacting RFRA, Congress restored the compelling-interest test set 

forth in pre-Smith cases.  See 42 U.S.C. § 2000bb.  

Lyng is a pre-Smith case.  When drafting and debating RFRA, Congress expressly noted 

that RFRA did not undermine Lyng.  The Senate Committee Report on RFRA explained:  

The committee expects that courts will look to free exercise cases 
decided prior to Smith for guidance in determining whether the 
exercise of religion has been substantially burdened . . . .  And, while 
the committee expresses neither approval nor disapproval of that 
case law, pre-Smith case law makes it clear that strict scrutiny does 
not apply to government actions involving only management of 
internal Government affairs or the use of the Government’s own 
property or resources.   

S. Rep. No. 103-111 at 8-9 (1993) (emphasis added).   

As an example of a case falling into the latter category, the Report cited Lyng and recited 

its holding “that the construction of mining or timber roads over public lands which were sacred 

to the Native American religion did not constitute a burden on the Native Americans’ free 

exercise rights triggering the compelling interest test.”  Id. at 9 n.19.  Although RFRA “is not a 

codification of the result reached in any prior free exercise decision,” the Committee continued, 

it is “the restoration of the legal standard that was applied in those decisions.”  Id. at 9; see also 

139 Cong. Rec. S14461, at S14470 (Statement of Sen. Orrin Hatch, Oct. 27, 1993) (RFRA “does 

not effect [sic] Lyng . . . , a case concerning the use and management of government resources, 
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because . . . the incidental impact on a religious practice does not ‘burden’ anyone’s free exercise 

of religion.  In Lyng, the court ruled that the way in which government manages its affairs and 

uses its own property does not impose a burden on religious exercise.”).   

Several circuit courts, including the D.C. Circuit, have cited Lyng approvingly when 

resolving a RFRA or RLUIPA claim.  See, e.g., Priests for Life v. U.S. Dep’t of Health & Hum. 

Servs., 772 F.3d 229, 246, 248 (D.C. Cir. 2014), vacated and remanded by Zubik v. Buwell, 136 

S. Ct. 1557 (2016); Eternal World Television Network, Inc. v. Sec’y of U.S. Dep’t of Health & 

Hum. Servs., 818 F.3d 1122, 1146 (11th Cir. 2016); Yellowbear v. Lampert, 741 F.3d 48, 55 

(10th Cir. 2014); Westchester Day Sch. v. Village of Mamaroneck, 504 F.3d 338, 349-50 (2d 

Cir. 2007).  One such decision is particularly applicable to this case.   

In Navajo Nation v. U.S. Forest Service, 535 F.3d 1058 (9th Cir. 2008) (en banc), a tribe 

challenged the federal government’s approval of the use of artificial snow on a mountain the 

tribe considered sacred.  It asserted that the use of ersatz precipitation would “spiritually 

contaminate the entire mountain and devalue their religious exercises.”  Id. at 1063.  Relying 

heavily on Lyng, the Ninth Circuit held that the government’s decision to permit artificial snow 

did not impose a substantial burden under RFRA because it did not force the tribe to choose 

between exercising their religion and receiving a government benefit, nor did it coerce them to 

act contrary to their religion under threat of civil or criminal sanction.  Id. at 1071-73.  The “sole 

effect” was on their “subjective spiritual experience” — i.e., “the presence of the artificial snow 

on the Peaks is offensive to the Plaintiffs’ feelings about their religion and will decrease the 

spiritual fulfillment Plaintiffs get from practicing their religion on the mountain.”  Id. at 1063.  

“[U]nder Supreme Court precedent,” the court explained, “the diminishment of spiritual 

fulfillment — serious though it may be — is not a ‘substantial burden’ on the free exercise of 
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religion.”  Id. at 1070.  In so concluding, the Ninth Circuit echoed the prudential concerns 

discussed in Lyng:  

Were it otherwise, any action the federal government were to take, 
including action on its own land, would be subject to the 
personalized oversight of millions of citizens.  Each citizen would 
hold an individual veto to prohibit the government action solely 
because it offends his religious beliefs, sensibilities, or tastes, or 
fails to satisfy his religious desires. . . .  No matter how much we 
might wish the government to conform its conduct to our religious 
preferences, act in ways that do not offend our religious sensibilities, 
and take no action that decreases our spiritual fulfillment, no 
government — let alone a government that presides over a nation 
with as many religions as the United States of America — could 
function were it required to do so.   

Id. at 1063-64 (citing Lyng, 485 U.S. at 452); see also Snoqualmie Indian Tribe v. Fed. Energy 

Regulatory Comm’n, 545 F.3d 1207, 1214-15 (9th Cir. 2008) (rejecting tribe’s argument that 

FERC’s decision to relicense hydroelectric dam at sacred site imposed substantial burden on 

religious exercise). 

Just as the Ninth Circuit and other courts must follow Lyng until the Supreme Court 

instructs otherwise, this Court must do the same. 

b. Cheyenne River’s Rebuttal

Cheyenne River offers several arguments as to why Lyng and Navajo Nation do not 

apply to the present case or are no longer good law.  First, the Tribe attempts to distinguish those 

cases by arguing that the facts here are distinct and that its members are more analogous to 

prisoners than the plaintiffs in Lyng and its Ninth Circuit progeny are.  Second, Plaintiff 

contends that recent Supreme Court decisions — Hobby Lobby and Holt — lessen Lyng’s force.  

Third, the Tribe asserts that its property interest in Lake Oahe dictates a different outcome from 

Lyng.  None of these arguments is persuasive. 

68

Case 1:16-cv-01534-JEB   Document 167   Filed 03/13/17   Page 68 of 79



28 

i. Factual Differences

The Tribe first posits that this case is factually distinct from Navajo Nation and its 

progeny because “although a kind of spiritual contamination was alleged, the [federal] 

regulations at issue did not foreclose religious adherents’ ability to practice any part of their 

religion.”  Mot. at 33.  Instead, “plaintiffs were left other options to practice the rites at issue.”  

Id.  The daylight between those cases and this one, in fact, is more limited than Cheyenne River 

suggests.  In Navajo Nation, the Ninth Circuit concluded that Lyng would have compelled it to 

reach the same result even if it had assumed that the use of artificial snow would “virtually 

destroy the . . . Indians’ ability to practice their religion.”  535 F.3d at 1072 (quoting Lyng, 485 

U.S. at 451).   

Relatedly, the Tribe also asserts that “unlike the plaintiffs in Navajo Nation, Snoqualmie, 

and Lyng, the resource that the Corps’ action is proposed to burden is the only one available to 

the Cheyenne River Sioux Tribe to practice its religion as the United States has systematically 

deprived the Tribe of access to other water sources as a function of its more than 200-yearlong 

campaign to dispossess the Lakota people of their aboriginal lands and resources.”  Mot. at 34.  

Consequently, Cheyenne River argues, “the Tribe and its members here are more closely 

analogous to the prisoners whose only options in the exercise of their religion are closely 

controlled by the government.”  Id.   

The Court readily recognizes the sordid chronicle of the United States’ dispossessing the 

Lakota people of swaths of land, see, e.g., United States v. Sioux Nation, 448 U.S. 371 (1980); 

Cobell v. Norton, 240 F.3d 1081, 1086 (D.C. Cir. 2001), and takes seriously that the Tribe feels 

such deep oppression as to warrant analogy to the prisoner cases.  Yet Lyng expressly cautions 

that “measuring the effects of a governmental action on a religious objector’s spiritual 
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development” is not the proper inquiry when the challenged action is the federal government’s 

management of its own land.  See 485 U.S. at 451.   

The RLUIPA cases on which the Tribe relies, furthermore, offer little succor.  Not only 

have inmates suffered a total loss of liberty, whereas the Tribe’s members have not, but the cases 

cited involved either a specific prohibition on a particular form of religious exercise or the 

imposition of a sanction or other collateral, non-religious harm in response to religious exercise.  

See, e.g., Native Am. Council of Tribes v. Weber, 750 F.3d 742 (8th Cir. 2014) (total ban on 

tobacco use in prisons, including during Native American religious ceremonies, violated 

RLUIPA); Yellowbear, 741 F.3d at 55-56 (prison’s refusal to permit inmate housed in special 

protective unit access to sweat lodge in general prison yard imposed substantial burden); Haight 

v. Thompson, 763 F.3d 554, 564-65 (6th Cir. 2014) (prison’s decision to totally bar certain

traditional foods at powwow imposed substantial burden); Holt, 135 S. Ct. at 862 (grooming 

policy prohibiting beards imposed substantial burden on Muslim inmate because he “face[d] 

serious disciplinary action” for contravening policy); Williams v. Wilkinson, 645 Fed. Appx. 

692, 702 (10th Cir. 2016) (“[T]he failure to provide Mr. Williams with a kosher diet will either 

prevent him from exercising his sincerely held religious belief or force him to make the 

Hobson’s choice of eating a diet contrary to his beliefs or not eating at all.”); Love v. Reed, 216 

F.3d 682, 689-90 (8th Cir. 2000) (A choice “between fasting and compromising his religious 

convictions[] is really no choice at all.”).   

Here, although the Tribe’s members may feel unable to use the water from Lake Oahe in 

their religious ceremonies once the pipeline is operational, there is no specific ban on their 

religious exercise, nor does performance of their sacraments trigger a sanction, loss of a 

government benefit, or other collateral harm.  If a Jewish prisoner is denied kosher meals and 
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adheres to his belief that he cannot consume non-kosher food, he will starve.  If a Muslim 

prisoner forbidden from growing a beard nonetheless grows one, he will be punished.  But if the 

Tribe persists in its belief that DAPL will render the waters of Lake Oahe spiritually impure, it 

suffers no collateral consequence.  In so stating, the Court does not diminish the significance of 

such a loss; indeed, inability to engage in religious conduct may cause deep personal and 

communal harm.  The point is simply that the prisoner cases to which Cheyenne River draws a 

comparison involve an additional harm beyond the spiritual that is not present here. 

ii. Recent Supreme Court Decisions

The Tribe next contends that Lyng and its Ninth Circuit progeny “are no longer good 

law” because of Hobby Lobby and Holt.  See Mot. at 34; TRO Tr. 18:10-22.  It offers two 

related arguments on this point.  First, on the Tribe’s reading of the cases, Navajo Nation held 

that the government’s approval of the artificial snow could not constitute a substantial burden 

because its only effect was “on the Plaintiffs’ subjective, emotional religious experience,” Mot. 

at 35 (quoting Navajo Nation, 535 F.3d at 1070), but Hobby Lobby “rejected the premise that 

courts can determine the existence of a substantial burden under RFRA based upon whether it is 

reasonable in light of the government regulation.”  Id.  Those holdings, however, are not in 

tension.  The Ninth Circuit’s conclusion that there was no substantial burden was not based on 

the notion that the plaintiffs’ view that the artificial snow would desecrate the affected peaks was 

unreasonable; it was based on the lack of coercion in the face of a threatened sanction or a 

government benefit conditioned on religious adherence or forbearance.  See 535 F.3d at 1063.  

The harm asserted by the affected tribes there lacked an essential element the appellate court 

deemed necessary to conclude that a substantial burden was present.  Lyng, likewise, never 

concluded that the affected tribe’s belief that constructing a road and harvesting timber in a 
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particular area would desecrate the site was unreasonable.  It held that the government’s actions 

did not constitute a substantial burden on the free exercise of such belief.  

Hobby Lobby is not to the contrary.  There, the Supreme Court concluded that the 

government mandate imposed a substantial burden because the owners of closely held 

corporations had to choose between providing insurance coverage to their employees for 

contraceptive methods that they believed to be abortifacients and incurring significant economic 

sanctions.  See 134 S. Ct. at 2775-76.  True, the Court accepted the owners’ assertions that the 

covered contraceptive methods were “connected to the destruction of an embryo in a way that is 

sufficient to make it immoral for them to provide the coverage,” id. at 2778, but the ultimate 

conclusion that the mandate imposed a substantial burden rested on the fact that the owners had 

to choose between violating their beliefs and paying financial penalties.  The same was so in 

Holt.  See 135 S. Ct. at 862 (“Because the grooming policy puts petitioner to this choice” 

between growing a beard and “serious disciplinary action,” the policy “substantially burdens his 

religious exercise.”).  Again, the Tribe here faces no such coercion or sanction.  

Second, Cheyenne River argues that this Court is not bound by Lyng because, as 

explained by the Supreme Court in Hobby Lobby and Holt, Congress did not intend to limit the 

analysis in RFRA cases to that undertaken in pre-Smith Free Exercise cases, of which Lyng was 

one.  See Reply at 11-13.  Hobby Lobby and Holt do provide that RFRA’s religious-exercise 

protections are separate from and broader than the protections provided under First Amendment 

case law, but only in certain respects, none of which is helpful to the Tribe. 

In Hobby Lobby, the Court discussed Congress’s intent to “effect a complete separation 

from First Amendment case law” with regard to the definition of “exercise of religion.”  134 S. 

Ct. at 2762; see also id. at 2772-73.  After the Supreme Court held in City of Boerne v. Flores, 
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521 U.S. 507 (1997), that Congress lacked the power to apply RFRA to the States and its 

subdivisions, the legislature passed RLUIPA, which “imposes the same general test as RFRA but 

on a more limited category of governmental actions.”  Hobby Lobby, 134 S. Ct. at 2761.  Prior to 

RLUIPA’s enactment, RFRA defined “exercise of religion” as “the exercise of religion under the 

First Amendment.”  Id. (citing 42 U.S.C. § 2000bb-2(4) (1994 ed.)).  In RLUIPA, “Congress 

deleted the reference to the First Amendment and defined the ‘exercise of religion’ to include 

‘any exercise of religion, whether or not compelled by, or central to, a system of religious 

belief.’”  Id. at 2762 (quoting 42 U.S.C. § 2000cc-5(7)(A)).  It then amended RFRA to include 

the same definition.  Id. at 2761 (citing 42 U.S.C. § 2000bb-2(4)).   

The problem for Cheyenne River is that Hobby Lobby’s rejection of the premise that 

“RFRA did no more than codify th[e Supreme] Court’s pre-Smith Free Exercise Clause 

precedents” as they related to the concept of the “exercise of religion” makes no difference in 

this case.  Id. at 2772.  No one disputes that the Corps’ grant of the easement to Dakota Access 

implicates the Tribe’s religious exercise.  The debate is instead about whether the action imposes 

a substantial burden on that exercise.  Hobby Lobby nowhere suggested that the Supreme 

Court’s reasoning or conclusion in Lyng that the parties there did not prove substantial burden is 

no longer good law.    

In Holt, the Supreme Court rejected the district court’s conclusion that the Department of 

Corrections’ ban on beards did not substantially burden a Muslim inmate’s religious exercise 

because “he had been provided a prayer rug and a list of distributors of Islamic material, . . . was 

allowed to correspond with a religious advisor, and was allowed to maintain the required diet and 

observe religious holidays.”  135 S. Ct. at 862.  It explained that the district court had 

“improperly imported a strand of reasoning from cases involving prisoners’ First Amendment 
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rights,” under which “the availability of alternative means of practice religion is a relevant 

consideration.”  Id. (citing O’Lone v. Estate of Shabazz, 482 U.S. 342, 351-52 (1987); Turner v. 

Safley, 482 U.S. 78, 90 (1987)).  RLUIPA, Holt said, “provides greater protection.”  Id.  Its 

“‘substantial burden’ inquiry asks whether the government has substantially burdened religious 

exercise . . . , not whether the RLUIPA claimant is able to engage in other forms of religious 

exercise.”  Id. 

Again, this break with certain pre-Smith cases simply does not matter here.  Lyng’s 

substantial-burden inquiry did not turn on whether the affected tribal members were able to 

engage in other forms of religious exercise.  As previously noted, the Supreme Court would have 

reached the same result in Lyng — no substantial burden — had the construction of the road 

totally destroyed the affected tribe’s ability to practice its religion.  See Lyng, 485 U.S. at 451.  

Likewise, this Court’s decision that Cheyenne River is unlikely to satisfy the substantial-burden 

inquiry is wholly unrelated to whether the Tribe’s members are able to exercise their religion in 

other ways besides using water from Lake Oahe in Lakota ceremonies.  Holt’s caution that 

RLUIPA’s substantial-burden inquiry is broader in one specific way than the inquiry undertaken 

in certain pre-Smith cases does not impliedly overrule Lyng or otherwise undermine its 

relevance here.  

iii. Tribe’s Property Interest

Cheyenne River last argues that this case diverges from Lyng and its Ninth Circuit 

progeny because whereas those cases “concerned sacred sites located on lands owned solely by 

the federal government and in which . . . none of the plaintiffs could claim any cognizable 

property interest,” here, “the Tribe and its members enjoy an actual legal ownership interest in 

the waters of Lake Oahe.”  Mot. at 33-34; see also TRO Tr. at 15:4-5, 16:24-25.  The Court 
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cannot agree.  As the pipeline runs through the land under the lake, rather than the lake’s waters, 

the Court first discusses ownership of the land and then turns to the Tribe’s interest in the water.  

In 1944, Congress passed the Flood Control Act, which “authorized the establishment of 

a comprehensive flood control plan along the Missouri River.”  South Dakota v. Bourland, 508 

U.S. 679, 683 (1993).  “Seven subsequent Acts of Congress authorized limited takings of Indian 

lands for hydroelectric and flood control dams on the Missouri River in both North and South 

Dakota.”  Id.  One of these takings “involved the Oahe Dam and Reservoir Project, for which 

Congress required the Cheyenne River Sioux Tribe to relinquish 104,420 acres of its trust lands, 

including roughly 2,000 acres of land underlying the Missouri River.”  Id.  In exchange, the 

Tribe received more than $10 million.  Id. at 683 n.2.  An additional $290 million in 

compensation was appropriated in 2000.  See Cheyenne River Sioux Tribe Equitable 

Compensation Act, P.L. No. 106-511, § 104(b)(1), 114 Stat. 2365 (2000).   

The agreement between the Tribe and the United States to convey the land needed for the 

Oahe Dam, which created Lake Oahe, was memorialized in the Cheyenne River Oahe Act, Pub. 

L. No. 81-776, 68 Stat. 1191 (1954).  That Act states that payment for the lands at issue was “in 

settlement of all claims, rights, and demands of said Tribe or allottees or heirs thereof arising out 

of the construction of the Oahe project.”  Id.  Section 10 addresses the Tribe’s continued use of 

the land and provides that it “shall have the right, without cost, to graze stock on the land 

between the water level of the reservoir and the exterior boundary of the taking area” and that the 

Tribe and its members “shall have, without cost, the right of free access to the shoreline of the 

reservoir including the right to hunt and fish in and on the aforesaid shoreline and reservoir, 

subject, however, to regulations governing the corresponding use by other citizens of the United 

States.”  68 Stat. at 1193.   
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The Supreme Court has since explained that, through the Flood Control and Cheyenne 

River Acts, Congress “clearly abrogated the Tribe’s ‘absolute and undisturbed use and 

occupation’ of these tribal lands.”  Bourland, 508 U.S. at 697 (quoting 15 Stat. 636).  “Thus, 

when the United States acquired reservation land to construct the [dam], the [Tribe] necessarily 

lost their treaty rights to exclusively own, occupy and utilize that land.”  Lower Brule Sioux 

Tribe v. State of South Dakota, 711 F.2d 809, 823 (8th Cir. 1983) (discussing whether the Fort 

Randall and Big Bend Acts — statutes similar to the Cheyenne River Act that authorized takings 

of Indian land for dams on the Missouri River — disestablished reservation boundaries or 

abrogated treaty rights to hunt and fish).  Consequently, Cheyenne River cannot distinguish Lyng 

on the ground that, here, the Tribe has an ownership interest in the land under Lake Oahe.  To the 

extent that Plaintiff has rights of access and use to the land, Lyng directly spoke to such a 

situation: “Whatever rights the Indians may have to the use of the area,” the Court stated, “those 

rights do not divest the Government of its right to use what is, after all, its land.”  485 U.S. at 

453.  

The water rights reserved to Indians pursuant to Winters v. United States, 207 U.S. 564 

(1908), do not change the Court’s conclusion.  In Winters, water shortages near the Fort Belknap 

Reservation prompted a lawsuit to enforce tribal water rights against non-Indians who had been 

diverting water from the region.  Id. at 565-67.  The Supreme Court held that the United States 

had the power to reserve water and prevent its diversion from the reservation by private parties.  

Id. at 577.  In so doing, it made clear that “when the Federal Government withdraws its land 

from the public domain and reserves it for a federal purpose,” such as the creation of a 

reservation for an Indian tribe, “the Government, by implication, reserves appurtenant water then 
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unappropriated to the extent needed to accomplish the purpose of the reservation.”  Cappaert v. 

United States, 426 U.S. 128, 138 (1976).   

Cheyenne River asserts that the purpose of its Reservation, as set out in the 1851 and 

1868 Fort Laramie Treaties and the Act of March 2, 1889, is “to provide for self-sufficiency.”  

Mot. at 14.  The Tribe, however, does not persuasively support the proposition that this purpose 

requires the federal government to refrain from permitting infrastructure projects on its own land 

when doing otherwise would render water reserved for the reservation’s use spiritually impure.  

In an effort to so argue, the Tribe quotes the Supreme Court’s observation in Arizona v. 

California, 373 U.S. 546 (1963), that it was “impossible to believe” that when the federal 

government created reservations, it was “unaware . . . that water from the river would be 

essential to the life of the Indian people.”  Reply at 8-9 (quoting Arizona, 373 U.S. at 599).  The 

Tribe then contends that, “[i]n America, . . . there is no question that our laws . . . enshrine 

religion and religious exercise as essential to the life of the people.”  Reply at 9 (citing Cantwell 

v. Connecticut, 310 U.S. 296, 303-04 (1940)).

The Court declines to embrace so broad a statement about the scope of Winters.  When 

the Supreme Court spoke in Arizona of water sustaining life, it meant physical survival, not 

spiritual satisfaction.  The Tribe’s Reply quoted selectively from the case, but the full sentence 

reads: 

It is impossible to believe that when Congress created the great 
Colorado River Indian Reservation and when the Executive 
Department of this Nation created the other reservations they were 
unaware that most of the lands were of the desert kind — hot, 
scorching sands — and that water from the river would be essential 
to the life of the Indian people and to the animals they hunted and 
the crops they raised.   
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373 U.S. at 598-99.  The opinion then goes on to discuss the importance of an adequate water 

supply for irrigation and agricultural production.  Id. at 599-600.  It does not mention religion, 

spirituality, ceremonies, or the like.     

The other cases cited by the Tribe likewise hold only that the reserved water rights 

recognized in Winters extend to “the right to clean, safe water” and the “right to hunt, fish, and 

gather.”  Mot. at 15 (citing Bourland, 508 U.S. at 697; United States v. Dion, 476 U.S. 734, 738 

(1986); United States v. Winans, 198 U.S. 371, 381 (1905); United States v. Adair, 723 F.2d 

1394, 1409, 1411 (9th Cir. 1983); United States v. Gila River Irrigation Dist., 920 F. Supp. 1444, 

1448 (D. Ariz. 1996)).  Absent any colorable argument that the reserved water rights here extend 

to the right to access religiously pure water, the Court cannot conclude that Winters somehow 

permits the Tribe to circumvent Lyng. 

In explaining its view on this issue, the Court notes that it is not deciding the Corps’ 

obligations under the Fort Laramie Treaties regarding oil-spill prevention or the Tribes’ rights to 

hunt, fish, or gather on Reservation lands.  Indeed, Cheyenne River has clearly stated that its 

“RFRA claim does not rely on the Corps’ trust duties to the tribe.”  Reply at 9.  Those trust 

issues are among the subjects raised in Standing Rock’s and Cheyenne River’s summary-

judgment motions, see ECF Nos. 117, 131, and the Court anticipates addressing them in that 

context. 

* * * 

For these reasons, the Court holds that Lyng likely prevents the Tribe from showing that 

the Corps’ decision to grant an easement to Dakota Access to operate an oil pipeline under Lake 

Oahe constitutes a substantial burden on its members’ free exercise of religion.  The Tribe, 

accordingly, is unlikely to succeed on the merits of its RFRA claim.    
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IV. Conclusion

For the foregoing reasons, the Court will deny the Motion for Preliminary Injunction.  A

contemporaneous Order so stating will issue this day.  

/s/ James E. Boasberg 
JAMES E. BOASBERG 
United States District Judge 

Date:  March 7, 2017  
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