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!
DINE DEVELOPMENT CORPORATION O A YA
and NOVA CORPORATION CLERK-ALBUQUERQUE
Case No. 1:17-CV-00015 .5 & K BN
VY.
ERIN FLETCHER

DEFENDANT'S RESPONSE TO MOTION TO GRANT PRELIMINARY
INJUNCTION

Defendant Erin Fletcher (“I, me, myself”) answers Plaintiffs', Dine Development Corporation “DDC”)
and NOVA (“NOVA”) Corporation, collectively referred to as the “Corporation” or “Plaintiff”” Motion

to Grant Preliminary Injunction as follows:

I. BACKGROUND

1. T acknowledge that due to my own ignorance in legal matters I missed the deadline for
answering the Plaintiff’s Motion to Grant Preliminary Injunction. Due to extenuating circumstances
with my previous legal counsel, I am having to represent myself Pro Se in this matter. As such, I plead
for the mercy of the court to consider my response prior to making a decision.

2. Plaintiff’s counsel has claimed that I refused to agree to a temporary stay in pursing my
complaint filed with the American Arbitration Association (“AAA”) on December 5, 2016. Their
assertion is false. I did agree to a 60 day stay (See Exhibit A) as stipulated in Rule 1 of the Employment

Arbitration Rules and Mediation Procedures (See Exhibit B, page 15, Section 1., paragraph 2).
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II. ARGUMENT

3. As detailed in my previous Defendant’s Answer to Complaint for Declaratory and
Injunctive Relief filed with the court on February 1, 2017, the Plaintiff required me to agree to
their terms of settling a dispute via arbitration through the American Arbitration Association as
a condition of my employment. Without my consent to their terms and conditions I would not
have been permitted to work for them. The Plaintiff is now asking the court to aid them in
avoiding the consequences of their own rules by seeking this preliminary injunction which
would bypass Rule 1 and allow the stay to extend beyond the 60 days stipulated, which I
already agreed to.

2. I'am following the rules the Plaintiff required of me and as such I should be permitted
to proceed at the end of the 60 day stay as permitted under Rule 1 referenced above and have

my case heard by the AAA.

CONCLUSION
For the foregoing reasons and in the interests of justice I again plead for the mercy of

the court and request that the Motion to Grant Preliminary Injunction be denied.

Respectfully submitted,

Erin I Fletcher

Erin Fletcher

1933 Lindsay Drive
Taylorsville, UT 84129
Telephone: 801-558-8533
Email: efletcher193 @ gmail.com
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CERTIFICATE OF SERVICE

L, Erin Fletcher, do hereby certify that a true and correct copy of my DEFENDANT'S
ANSWER TO MOTION TO GRANT PRELIMINARY INJUNCTION has been furnished
via First Class Mail on February 16, 2017 to Plaintiff’s counsel as follows:

Jeremy K. Harrison

Modrall Sperling

500 4™ Street N.W., Suite 1000
Albuquerque, NM 87102

2Jie/o0r 7 %/Q

Date Erin Fletcher
1933 Lindsay Drive
Taylorsville, UT 84129
Telephone: 801-558-8533
Email: efletcher193 @ gmail.com
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“ﬂ MODRALL SPERLING

Jeremy K. Harrison
Attorney
Modrall Sperling | www.modrall.com

P.0. Box 2168 | Albuquerque, NM 87103-2168

500 4™ St. NW, Ste. 1000 | Albuquerque, NM 87102

D: 505.848.1883 | 0: 505.848.1800 | F: 505.848.1889

From: Erin Fletcher [mailto:efletcher193@gmail.com]
Sent: Tuesday, January 10, 2017 12:34 PM

[Quoted text hidden]

[Quioted text hidden]
[Quoted text hidden]

Erin Fletcher <efletcher193@gmail.com> Tue, Jan 10, 2017 at 3:04 PM
To: "Jeremy K . Harrison" <jkh@modrall.com>, AAA Daphne Crayne <daphnecrayne@adr.org>

I'm not comfortable agreeing to your request with the way you have this worded. My understanding is that
Rule 1 allows for a 60 day maximum stay unless you receive a favorable ruling on your injunction in federal
court. | am agreeable to the stay with the understanding that the stay has 60 days maximum and will
proceed at that time unless you receiving a ruling in your favor from the federal court.

Best regards,

Erin Fletcher

[Quoted text hidden]

Jeremy K . Harrison <jkh@modrall.com> Tue, Jan 10, 2017 at 3:08 PM
To: Erin Fletcher <efletcher193@gmail.com>

Erin,

LEXW‘%"T ﬁr]

https://mail.google.com/mail/u/0/?ui=2 &ik=e04137ee7d& view=pt&search=inbox&th=159... 2/16/2017
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The additional stay is to avoid the need for a preliminary injunction. The AAA has stayed the case for 60
days. Our Complaint is for a permanent injunction- for us to obtain one, you need to file an Answer, we
need to have a trial or motion on the permanent injunction, and the Court needs to enter a final order. A
preliminary injunction is a temporary measure to stop the AAA proceedings between the end of the 60
day automatic stay and the federal Court’s final resolution of the sovereign immunity issue. If you agree
to a voluntary additional stay of the AAA proceeding, it simplifies the lawsuit in that we will not need to
litigate the preliminary injunction and then the permanent injunction.

| ask that you reconsider your position given the above explanation.

Sincerely,

Jeremy

From: Erin Fletcher [mailto:efletcher193@gmail.com]
Sent: Tuesday, January 10, 2017 3:05 PM
To: Jeremy K . Harrison; AAA Daphne Crayne

{Guoted text hidden)

[Quoted text hidden]
{Quoted text hidden]

Erin Fletcher <efletcher193@gmail.com> Tue, Jan 10, 2017 at 5:21 PM
To: "Jeremy K . Harrison" <jkh@modrall.com>, AAA Daphne Crayne <daphnecrayne@adr.org>

Thank you for your additional email. | reiterate what | stated in my earlier email: “/ am agreeable to the
* stay with the understanding that the stay has 60 days maximum and will proceed at that time unless you
' receiving a ruling in your favor from the federal court." If you are asking for my agreement on a stay that

may extend beyond 60 days, the no, | do not agree to a voluntary stay of my complaint with the AAA.

Best regards,

Erin Fletcher
[Quoted text hidden]

https://mail.google.com/mail/u/0/?ui=2&ik=e04137ee7d&view=pt&search=inbox&th=159... 2/16/2017
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Gmail Erin Fletcher <efletcher193@gmail.com>

Fletcher v. Dine Development Corp. and NOVA

8 messages

Jeremy K . Harrison <jkh@modrall.com> Fri, Jan 6, 2017 at 4:32 PM
To: "efletcher193@gmail.com” <efletcher193@gmail.com>

Cc: "Jennifer A. Noya" <jnoya@modrall.com>, "Michael Upshaw (mupshaw@mclawfirm.com)"
<mupshaw@mclawfirm.com>, "Stella Scott (SMScott30@outlook.com)" <SMScott30@outlook.com>

Ms. Fletcher,

I represent Dine Development Corporation and NOVA Corporation in relation to claims you have asserted
arising from your employment. It appears to me from your email to Ms. Scott and Mr. Upshaw earlier today
that you do not intend to have Brian Lewis represent you in this matter going forward. Please confirm
whether you do or do not have counsel representing you in this matter. | have a number of substantive
issues that | need to discuss with you if you are not represented by counsel or with your counsel if you are
represented. If you are not represented by counsel, please direct all communications regarding this case
to me, not to Ms. Scott or Mr. Upshaw. If you are represented by counsel, please have your attorney
contact me as soon as possible.

I am copying Brian Lewis on this email as he is counsel of record on the Arbitration Complaint that was
filed with the AAA on November 30, 2016.

Sincerely,

Jeremy Harrison

MODRALL SPERLING

Jeremy K. Harrison

Attorney

Modrall Sperling | www.modrall.com

P.O. Box 2168 | Albuquerque, NM 87103-2168

500 4™ St. NW, Ste. 1000 | Albuquerque, NM 87102
D: 505.848.1883 | O: 505.848.1800 | F: 505.848.1889

https://mail.google.com/mail/u/0/?ui=2&ik=e04137ee7d&view=pt&search=inbox&th=159... 2/16/2017
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Any U.S. federal tax advice contained herein (including any attachments), unless specifically stated
otherwise, is not intended or written to be used, and cannot be used, for the purposes of (i) avoiding
penalties under the Internal Revenue Code or (i) promoting, marketing or recommending to another party
any transaction or matter herein.

Modrall, Sperling, Roehl, Harris & Sisk, P.A. THIS MESSAGE IS INTENDED ONLY FOR THE USE OF
THE INDIVIDUAL OR ENTITY TO WHICH IT IS ADDRESSED AND MAY CONTAIN INFORMATION
THAT IS CONFIDENTIAL, EXEMPT FROM DISCLOSURE UNDER APPLICABLE LAW, AND
PROTECTED BY THE ATTORNEY-CLIENT PRIVILEGE. If the reader of this message is not the intended
recipient or agent responsible for delivering the message to the intended recipient, you are hereby notified
that any review,dissemination or copying of this communication is strictly prohibited. If you have received
this electronic transmission in error, please do not read it, delete it from your system without copying it, and
notify the sender by reply e-mail or by calling 505.848.1800 ,so that our address record can be corrected.
Thank you.

This email was Anti Virus checked by Astaro Security Gateway. http://www.astaro.com

Erin Fletcher <efletcher193@gmail.com> Mon, Jan 9, 2017 at 7:51 AM
To: "Jeremy K . Harrison" <jkn@modrall.com>

Thank you for your response, Jeremy.

All communication regarding my claim with the AAA should be directed to me. | am not represented by
legal counsel in this matter. Also, for clarification purposes, the claim you mention that is dated November
30, 2016, | believe, was sent to Ms. Scott and Mr. Upshaw directly by Mr. Lewis and was not sent to them
by the AAA, which is not the proper process and is not recognized by the AAA. | have confirmed with the
AAA that my claim with them was sent by the AAA to Ms. Scott and Mr. Upshaw. That is the only version
recognized by the AAA as it references their assigned case number and has been logged in their system.

I'am happy to discuss with you directly the issues you reference in your email and can make myself
available this week by appointment. Before 9:00 a.m. or after 3:00 p.m. in the afternoon works best for me.

Best regards,
Erin Fletcher

(801) 558-8533
{Quoted text hidden]

Jeremy K . Harrison <jkh@maodrall.com> Mon, Jan 9, 2017 at 1:59 PM
To: Erin Fletcher <efletcher193@gmail.com>

Ms. Fletcher,
Thank you for the email. The Nov. 30 Arbitration Complaint is the only document setting out claims that |

have seen. Please let me know if you believe that there is another document that sets out your claims
against DDC and NOVA. :

https://mail.google.com/mail/u/0/?ui=2 &ik=e04137ee7d&view=pt&search=inbox&th=159... 2/16/2017
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As you know, both DDC and NOVA are economic development arms of the Navajo Nation. They are thus
entitled to the Nation’s sovereign immunity. We filed this morning a complaint for declaratory relief in
the United States District Court for the District of New Mexico seeking an injunction to prevent you from
proceeding with your claims before the AAA. The AAA rules provide for an automatic 60 day stay as a
result of this lawsuit. Please let me know if you will agree to a stay of the AAA proceedings pending
resolution of the sovereign immunity issue in federal court. A stay will avoid the need for us to seek a
temporary restraining order and will simplify these issues.

I am attaching to this email a copy of the complaint that we filed. We will be serving process in the next
several days. If you could please fet me know your current address, that would help facilitate service.

Feel free to raise any questions.
Sincerely,

Jeremy

M MODRALL SPERLING

leremy K. Harrison
Attorney
Modrall Sperling | www.modrall.com

P.O. Box 2168 | Albuguerque, NM 87103-2168

500 4" st. NW, Ste. 1000 | Albuguerque, NM 87102

D: 505.848.1883 | 0: 505.848.1800 | F: 505.848.1889

From: Erin Fletcher [mailto:efletcher193@gmail.com]
Sent: Monday, January 9, 2017 7:52 AM

To: Jeremy K . Harrison

Subject: Re: Fletcher v. Dine Development Corp. and NOVA

https://mail.google.com/mail/u/0/?ui=2&ik=e04137ec7d&view=pt&search=inbox&th=159... 2/16/2017
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[Quoted text hidden]
[Quoted text hidden)

b [1] COMPLAINT FOR DECLARATORY ACTION (W28551 75x7A92D).pdf
68K

Erin Fletcher <efletcher193@gmail.com> Tue, Jan 10, 2017 at 12:34 PM
To: "Jeremy K . Harrison" <jkh@modrall.com>

My current address is listed on the Demand for Arbitration filed with the AAA and | will provide it again
here:

1933 Lindsay Dr.
Taylorsville, UT 84129

Ms. Crayne has confirmed with me that your request to exercise rule 1 under arbitration has been received
by their office.

| also acknowledge receipt of the copy of your Complaint for Declaratory Action attached to your email. |
have no issues with your filing for such relief as it actually strengthens my case and supports my
assumption that you are being provided with only a cross section of the facts surrounding this case by Ms.
Scott and Mr. Upshaw, which casts a favorable light on DDC/NOVA in this matter and have not been
apprised of all the facts.

Feel free to contact me by email or phone if the need arises.

Best regards,

Erin Fletcher
801-558-8533
[Quoted text hidden]

Jeremy K. Harrison <jkh@modrall.com> Tue, Jan 10, 2017 at 1:04 PM
To: Erin Fletcher <efletcher193@gmail.com>

Ms. Fletcher,

Thank you for the response. Can you please let me know if you will agree to a stay in the AAA pending
resolution of our declaratory judgment action? As | mentioned before, this will avoid the need for us to
file (and for you to respond to) an application for a preliminary injunction. If you are unwilling to agree to
a stay, then the AAA proceedings will resume in 60 days unless we obtain an injunction from the federal
court. If you agree to a stay pending resolution of the sovereign immunity issue in federal court, will you
please let me know and also copy Daphne Crayne (the AAA case administrator) to let her know that the
AAA proceedings should be stayed until the federal court makes a final determination regarding DDC and
NOVA’s sovereign immunity.

Sincerely,

Jeremy

https://mail.google.com/mail/u/0/?ui=2&ik=e04137ee7d& view=pt&search=inbox&th=159... 2/16/2017
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Employment

Arbitration Rules and Mediation Procedures

AMERICAN ARBITRATION ASSOCIATION"

Available online at adr.org/employment

Rules Amended and Effective November 1, 2009
Fee Schedule Amended and Effective July 1, 2016

expiplT B
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Regional Vice Presidents and Assistant Vice Presidents

States: Delaware, District of Columbia, Maryland,
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Kenneth Egger

Vice President

Phone: 215.731.2281

Email: EggerK@adr.org

States: Alaska, Arizona, California, Colorado,
Hawaii, Idaho, Montana, Nevada, Oregon, Utah,
Washington, Wyoming

John English

Vice President

Phone: 619.239.3051

Email: EnglishJ@adr.org

States: lllinois, Indiana, lowa, Kansas, Kentucky,
Michigan, Minnesota, Missouri, Nebraska,
North Dakota, Ohio, South Dakota, Tennessee,
Wisconsin

Jan Holdinski

Vice President

Phone: 248.352.5509

Email: HoldinskiJ@adr.org

States: Connecticut, Maine, Massachusetts,
New Hampshire, New York, Vermont

Ann Lesser, Esq.

Vice President

Phone: 212.484.4084

Email: LesserA@adr.org

1

States: Alabama, Arkansas, Florida, Georgia,
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Assistant Vice President

Phone: 866.686.6024

Email: DorseyC@adr.org
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Assistant Vice President
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Email: DorseyC@adr.org
Administers cases in FL, GA

Heather Santo

Assistant Vice President
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2 RULES AND MEDIATION PROCEDURES

Patrick Tatum

Vice President

Phone: 559.490.1905

Email: TatumP@adr.org

Administers cases in AK, AZ, AR, CA, CO, HI, ID,
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American Arbitration Assaciation
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_ Employment Arbitration Rules

- and Mediation Procedures

Introduction

Federal and state laws reflecting societal intolerance for certain workplace
conduct, as well as court decisions interpreting and applying those statutes, have
redefined responsible corporate practice and employee relations. Increasingly,
employers and employees face workplace disputes involving alleged wrongful
termination, sexual harassment, or discrimination based on race, color, religion,
sex, national origin, age and disability.

As courts and administrative agencies become less accessible to civil litigants,
employers and their employees now see alternative dispute resolution ("ADR")
as a way to promptly and effectively resolve workplace disputes. ADR procedures
are becoming more common in contracts of employment, personnel manuals,
and employee handbooks.

Increasingly, corporations and their employees look to the American Arbitration
Association® as a resource in developing prompt and effective employment
procedures for employment-related disputes.

These Rules have been developed for employers and employees who wish to use
a private alternative to resolve their disputes, enabling them to have complaints
heard by an impartial person with expertise in the employment field. These
procedures benefit both the employer and the individual employee by making it
possible to resolve disputes without extensive litigation.

Role of the American Arbitration Association
The American Arbitration Association, founded in 1925, is a not-for-profit, public
service organization dedicated to the resolution of disputes through mediation,

arbitration, elections and other voluntary dispute resolution procedures. Millions
of workers are now covered by employment ADR plans administered by the AAA®.

Rutes Amended and Effective November 1, 2009. Fee Schedule Amended and Effective July 1, 2016. EMPLOYMENT
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In addition, the AAA provides education and training, specialized publications,
and research on all forms of dispute settlement. With 30 offices worldwide

and cooperative agreements with arbitral institutions in 63 other nations, the
American Arbitration Association is the nation’s largest private provider of
ADR services.

For over 80 years, the American Arbitration Association has set the standards for
the development of fair and equitable dispute resolution procedures. The
development of the Employment Arbitration Rules and Mediation Procedures
and the reconstitution of a select and diverse roster of expert neutrals to hear
and resolve disputes, are the most recent initiatives of the Association to provide
private, efficient and cost-effective procedures for out-of-court settlement of
workplace disputes.

Legal Basis of Employment ADR

Since 1990, Congress has twice re-affirmed the important role of ADR in the area
of employment discrimination—in the Americans with Disabilities Act in 1990,
and a year later in Section 118 of the Civil Rights Act of 1991.

The United States Supreme Court has also spoken on the importance of ADR in
the employment context. In Gilmer v. Interstate/Johnson Lane, 500 U.S. 20, 111
S.Ct. 1647 (1991), the Supreme Court refused to invalidate Gilmer's agreement
with the New York Stock Exchange that he would arbitrate disputes with his
employer (Interstate/Johnson Lane) simply because he was obliged to sign it in
order to work as a securities dealer whose trades were executed on the
Exchange. Although the Gilmer Court found that the Age Discrimination in
Employment Act did not preclude arbitration of age discrimination claims, it
specifically declined to decide whether employment arbitration agreements were
"contracts of employment” excluded under the Federal Arbitration Act.

The specific issue left open by Gilmer was decided 10 years later by the United
States Supreme Court in Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 121 S.
Ct. 1302, 149 L. Ed. 2d 234 (2001). In Circuit City, the Supreme Court concluded
that except for transportation workers such as seamen or railroad workers, the
FAA covers all contracts of employment and that the Act may be used to compel
arbitration of employment-related claims. While Circuit City involved only state
law claims, the Supreme Court had determined previously in Gilmer that federal
age discrimination claims (and presumably other federal civil rights claims) were
arbitrable under the FAA.

8 RULES AND MEDIATION PROCEDURES American Arbitration Association
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The Fairness Issue: The Due Process Protocol

The Due Process Protocol for Mediation and Arbitration of Statutory Disputes
Arising Out of the Employment Relationship was developed in 1995 by a special
task force composed of individuals representing management, labor, employment,
civil rights organizations, private administrative agencies, government, and the
American Arbitration Association. The Due Process Protocol, which was endorsed
by the Association in 1995, seeks to ensure faimess and equity in resolving
workplace disputes. The Due Process Protocol encourages mediation and
arbitration of statutory disputes, provided there are due process safeguards. It
conveys the hope that ADR will reduce delays caused by the huge backlog of
cases pending before administrative agencies and the courts. The Due Process
Protocol “recognizes the dilemma inherent in the timing of an agreement to
mediate and/or arbitrate statutory disputes” but does not take a position on
whether an employer can require a pre-dispute, binding arbitration program as a
condition of employment.

The Due Process Protocol has been endorsed by organizations representing a
broad range of constituencies. They include the American Arbitration Association,
the American Bar Association Labor and Employment Section, the American Civil
Liberties Union, the Federal Mediation and Conciliation Service, the National
Academy of Arbitrators, and the National Society of Professionals in Dispute
Resolution. The National Employment Lawyers Association has endorsed the
substantive provisions of the Due Process Protocol.

It has been incorporated into the Report of the United States Secretary of Labor’s
Task Force in Excellence in State and Local Government and cited with approval
in numerous court opinions.

AAA's Employment ADR Rules

On June 1, 1996, the Association issued National Rules for the Resolution of
Employment Disputes (now known as the Employment Arbitration Rules and
Mediation Procedures). The rules reflected the guidelines outlined in the Due
Process Protocol and were based upon the AAA's California Employment
Dispute Resolution Rules, which were developed by a committee of employment
management and plaintiff attorneys, retired judges and arbitrators, in addition to
Association executives. The revised rules were developed for employers and
employees who wish to use a private alternative to resolve their disputes. The
rules enabled parties to have complaints heard by an impartial person of their
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joint selection, with expertise in the employment field. Both employers and
individual employees benefit by having experts resolve their disputes without
the costs and delay of litigation. The rules included procedures which ensure due
process in both the mediation and arbitration of employment disputes. After a
year of use, the rules were amended to address technical issues.

AAA's Policy on Employment ADR

The AAA's policy on employment ADR is guided by the state of existing law, as
well as its obligation to act in an impartial manner. In following the law, and in the
interest of providing an appropriate forum for the resolution of employment
disputes, the Association administers dispute resolution programs which meet
the due process standards as outlined in its Employment Arbitration Rules and
Mediation Procedures and the Due Process Protocol. If the Association
determines that a dispute resolution program on its face substantially and
materially deviates from the minimum due process standards of the Employment
Arbitration Rules and Mediation Procedures and the Due Process Protocol, the
Association may decline to administer cases under that program. Other issues
will be presented to the arbitrator for determination.

Notification

If an employer intends to utilize the dispute resolution services of the Association
in an employment ADR plan, it shall, at least 30 days prior to the planned
effective date of the program: (1) notify the Association of its intention to do so;
and (2) provide the Association with a copy of the employment dispute resolution
plan. If an employer does not comply with this requirement, the Association
reserves the right to decline its administrative services. Copies of all plans should
be sent to the American Arbitration Association, 725 South Figueroa Street, Suite
2400, Los Angeles, CA 90017; FAX: 213.622.6199.

Costs of Employment Arbitration

These Rules contain two separate and distinct arbitration costs sections; one

for disputes arising out of employer plans and the other for disputes arising out
of individually-negotiated employment agreements and contracts. When the
arbitration is filed, the AAA makes an initial administrative determination as to
whether the dispute arises from an employer plan or an individually-negotiated
employment agreement or contract. This determination is made by reviewing the
documentation provided to the AAA by the parties, including, but not limited to,
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the demand for arbitration, the parties’ arbitration program or agreement, and
any employment agreements or contracts between the parties.

When making its determination on the applicable costs of arbitration section in
a given arbitration, the AAA's review is focused on two primary issues. The first
component of the review focuses on whether the arbitration program and/or
agreement between the individual employee and the employer is one in which it
appears that the employer has drafted a standardized arbitration clause with its
employees. The second aspect of the review focuses on the ability of the parties
to negotiate the terms and conditions of the parties’ agreement.

If a party disagrees with the AAA's initial determination, the parties may bring the
issue to the attention of the arbitrator for a final determination.

Designing an ADR Program

The guiding principle in designing a successful employment ADR system is that
it must be fair in fact and perception. The American Arbitration Association has
considerable experience in administering and assisting in the design of
employment ADR plans, which gives it an informed perspective on how to
effectively design ADR systems, as well as the problems to avoid. Its guidance to
those designing employment ADR systems is summarized as follows:

»

»

»

The American Arbitration Association encourages employers to consider the
wide range of legally-available options to resolve workplace disputes outside the
courtroom.

A special emphasis is placed by the Association on encouraging the development
of in-house dispute resolution procedures, such as open door policies, ombuds,
peer review and internal mediation.

The Association recommends an external mediation component to resolve
disputes not settled by the internal dispute resolution process.

Programs which use arbitration as a final step may employ:
¢ pre-dispute, voluntary final and binding arbitration;

e pre-dispute, mandatory nonbinding arbitration;

e pre-dispute, mandatory final and binding arbitration; or
e post-dispute, voluntary final and binding arbitration.

Although the AAA administers binding arbitration systems that have been
required as a condition of initial or continued employment, such programs must
be consistent with the Association’s Employment Arbitration Rules and Mediation
Procedures.
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Specific guidance on the responsible development and design of employment
ADR systems is contained in the Association’s publication, Resolving
Employment Disputes: A Practical Guide, which is available from the AAA's
website, www.adr.org.
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Alternative Dispute Resolution Options

Open Door Policy

Employees are encouraged to meet with their immediate manager or supervisor
to discuss problems arising out of the workplace environment. In some systems,
the employee is free to approach anyone in the chain of command.

A neutral third party (either from within or outside the company) is designated
to confidentially investigate and propose settlement of employment complaints
brought by employees.

o
Peer Review

A panel of employees (or employees and managers) works together to resolve
employment complaints. Peer review panel members are trained in the handling
of sensitive issues.

internal Mediation

A process for resolving disputes in which a neutral third person from within the
company, trained in mediation techniques, helps the disputing parties negotiate
a mutually acceptable settlement. Mediation is a nonbinding process in which
the parties discuss their disputes with an impartial person who assists them in
reaching a settlement. The mediator may suggest ways of resolving the dispute
but may not impose a settlement on the parties.

Fact-Finding

The investigation of a complaint by an impartial third person (or team) who
examines the complaint and the facts and issues a nonbinding report.
Fact-finding is particularly helpful for allegations of sexual harassment, where a
fact-finding team, composed of one male and one female neutral, investigates
the allegations and presents its findings to the employer and the employee.

Arbitration

Arbitration is generally defined as the submission of disputes to one or more
impartial persons for final and binding determination. It can be the final step in
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a workplace program that includes other dispute resolution methods. There are
many possibilities for designing this final step.

They include:

»

Pre-Dispute, Voluntary Final and Binding Arbitration
The parties agree in advance, on a voluntary basis, to use arbitration to resolve
disputes and they are bound by the outcome.

Pre-Dispute, Mandatory Nonbinding Arbitration
The parties must use the arbitration process to resolve disputes, but they are not
bound by the outcome.

Pre-Dispute, Mandatory Final and Binding Arbitration
The parties must arbitrate unresolved disputes and they are bound by the
outcome.

Post-Dispute, Voluntary Final and Binding Arbitration
The parties have the option of deciding whether to use final and binding
arbitration after a dispute arises.

Types of Disputes Covered

The dispute resolution procedures contained in this booklet were developed

for arbitration agreements contained in employee personnel manuals, an
employment application of an individual employment agreement, other types

of employment agreements, or can be used for a specific dispute. They do not
apply to disputes arising out of collective bargaining agreements or independent
contractor agreements.

14 RULES AND MEDIATION PROCEDURES American Arbitration Association



Case 1:17-cv-00015-JB-KBM Document 12 Filed 02/17/17 Page 24 of 62

Employment Arbitration Rules and Mediation Procedures
1. Applicable Rules of Arbitration

The parties shall be deemed to have made these rules a part of their arbitration
agreement whenever they have provided for arbitration by the American
Arbitration Association (hereinafter “AAA") or under its Employment Arbitration
Rules and Mediation Procedures or for arbitration by the AAA of an employment
dispute without specifying particular rules*. If a party establishes that an adverse
material inconsistency exists between the arbitration agreement and these rules,
the arbitrator shall apply these rules.

. If, within 30 days after the AAAs commencement of administration, a party seeks

* judicial intervention with respect to a pending arbitration and provides the AAA
with documentation that judicial intervention has been sought, the AAA will
suspend administration for 60 days to permit the party to obtain a stay of
arbitration from the court. These rules, and any amendment of them, shall apply
in the form in effect at the time the demand for arbitration or submission is
received by the AAA.

* The National Rules for the Resolution of Employment Disputes have been re-named the Employment Arbitration
Rules and Mediation Procedures. Any arbitration agreements providing for arbitration under its National Rules for
the Resolution of Employment Disputes shall be administered pursuant to these Employment Arbitration Rules
and Mediation Procedures.

2. Notification

An employer intending to incorporate these rules or to refer to the dispute
resolution services of the AAA in an employment ADR plan, shall, at least 30 days
prior to the planned effective date of the program:

i. notify the Association of its intention to do so and,

ii. provide the Association with a copy of the employment dispute resolution plan.

Compliance with this requirement shall not preclude an arbitrator from
entertaining challenges as provided in Section 1. If an employer does not
comply with this requirement, the Association reserves the right to decline its
administrative services.
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3. AAA 38

Administrator of the Arbitration

When parties agree to arbitrate under these rules, or when they provide for
arbitration by the AAA and an arbitration is initiated under these rules, they
thereby authorize the AAA to administer the arbitration. The authority and duties
of the AAA are prescribed in these rules, and may be carried out through such of
the AAAS representatives as it may direct. The AAA may, in its discretion, assign
the administration of an arbitration to any of its offices.

4 nitiation of Arbitration

Arbitration shall be initiated in the following manner.

a. The parties may submit a joint request for arbitration.

b. Inthe absence of a joint request for arbitration:

(i) The initiating party (hereinafter “Claimant[s]”) shall:

(i)

M

)

3

File a written notice (hereinafter “Demand”) of its intention to arbitrate
at any office of the AAA, within the time limit established by the
applicable statute of limitations. Any dispute over the timeliness of the
demand shall be referred to the arbitrator. The filing shall be made in
duplicate, and each copy shall include the applicable arbitration
agreement. The Demand shall set forth the names, addresses, and
telephone numbers of the parties; a brief statement of the nature of
the dispute; the amount in controversy, if any; the remedy sought; and
requested hearing location.

Simultaneously provide a copy of the Demand to the other party
(hereinafter “Respondent(s]”).

Include with its Demand the applicable filing fee, unless the parties agree
to some other method of fee advancement.

The Respondent(s) may file an Answer with the AAA within 15 days after the
date of the letter from the AAA acknowledging receipt of the Demand. The
Answer shall provide the Respondent'’s brief response to the claim and the
issues presented. The Respondent(s) shall make its filing in duplicate with the
AAA, and simultaneously shall send a copy of the Answer to the Claimant.

If no answering statement is filed within the stated time, Respondent will be
deemed to deny the claim. Failure to file an answering statement shall not
operate to delay the arbitration.

(iii) The Respondent(s):

M

May file a counterclaim with the AAA within 15 days after the date of the
letter from the AAA acknowledging receipt of the Demand. The filing
shall be made in duplicate. The counterclaim shall set forth the nature of
the claim, the amount in controversy, if any, and the remedy sought.

16 RULES AND MEDIATION PROCEDURES American Arbitration Association



Case 1:17-cv-00015-JB-KBM Document 12 Filed 02/17/17 Page 26 of 62

(2) Simultaneously shall send a copy of any counterclaim to the Claimant.

(3) Shallinclude with its filing the applicable filing fee provided for by these
rules.

(iv) The Claimant may file an Answer to the counterclaim with the AAA within
15 days after the date of the letter from the AAA acknowledging receipt of
the counterclaim. The Answer shall provide Claimant’s brief response to the
counterclaim and the issues presented. The Claimant shall make its filing in
duplicate with the AAA, and simultaneously shall send a copy of the Answer
to the Respondent(s). If no answering statement is filed within the stated time
Claimant will be deemed to deny the counterclaim. Failure to file an
answering statement shall not operate to delay the arbitration.

'

c. The form of any filing in these rules shall not be subject to technical pleading
requirements.

5. Changes of Claim

Before the appointment of the arbitrator, if either party desires to offer a new or
different claim or counterclaim, such party must do so in writing by filing a written
statement with the AAA and simultaneously provide a copy to the other party(s),
who shall have 15 days from the date of such transmittal within which to file an
answer with the AAA. After the appointment of the arbitrator, a party may offer a
new or different claim or counterclaim only at the discretion of the arbitrator.

N

A Jurisdiction

a. The arbitrator shall have the power to rule on his or her own jurisdiction, including
any objections with respect to the existence, scope or validity of the arbitration
agreement.

b. The arbitrator shall have the power to determine the existence or validity of a
contract of which an arbitration clause forms a part. Such an arbitration clause
shall be treated as an agreement independent of the other terms of the contract.
A decision by the arbitrator that the contract is null and void shall not for that
reason alone render invalid the arbitration clause.

¢. A party must object to the jurisdiction of the arbitrator or to the arbitrability of a
claim or counterclaim no later than the filing of the answering statement to the
claim or counterclaim that gives rise to the objection. The arbitrator may rule on
such objections as a preliminary matter or as part of the final award.

/. Administrative and Mediation Conterences

Before the appointment of the arbitrator, any party may request, or the AAA, in
its discretion, may schedule an administrative conference with a representative
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of the AAA and the parties and/or their representatives. The purpose of the
administrative conference is to organize and expedite the arbitration, explore its
administrative aspects, establish the most efficient means of selecting an
arbitrator, and to consider mediation as a dispute resolution option. There is no
administrative fee for this service.

At any time after the filing of the Demand, with the consent of the parties, the
AAA will arrange a mediation conference under its Mediation Procedures to
facilitate settlement. The mediator shall not be any arbitrator appointed to the
case, except by mutual written agreement of the parties. There is no additional
filing fee for initiating a mediation under the AAA Mediation Procedures for
parties to a pending arbitration.

8. Arbitration Management Conference

As promptly as practicable after the selection of the arbitrator(s), but not later
than 60 days thereafter, an arbitration management conference shall be held
among the parties and/or their attorneys or other representatives and the
arbitrator(s). Unless the parties agree otherwise, the Arbitration Management
Conference will be conducted by telephone conference call rather than in
person. At the Arbitration Management Conference the matters to be
considered shall include, without limitation:

i. theissuesto be arbitrated;
ii. the date, time, place, and estimated duration of the hearing;

ii. the resolution of outstanding discovery issues and establishment of discovery
parameters;

iv. the law, standards, rules of evidence and burdens of proof that are to apply to
the proceeding;

v. the exchange of stipulations and declarations regarding facts, exhibits,
witnesses, and other issues;

vi. the names of witnesses (including expert witnesses), the scope of witness
testimony, and witness exclusion;

vii. the value of bifurcating the arbitration into a liability phase and damages
phase;

viii. the need for a stenographic record;
ix. whether the parties will summarize their arguments orally or in writing;
x. the form of the award;

xi. any other issues relating to the subject or conduct of the arbitration;
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xii. the allocation of attorney’s fees and costs;
xiii. the specification of undisclosed claims;
xiv. the extent to which documentary evidence may be submitted at the hearing;

xv. the extent to which testimony may be admitted at the hearing telephonically,
over the internet, by written or video-taped deposition, by affidavit, or by any
other means;

xvi. any disputes over the AAA's determination regarding whether the dispute
arose from an individually-negotiated employment agreement or contract, or
from an employer plan {(see Costs of Arbitration section).

The arbitrator shall issue oral or written orders reflecting his or her decisions
on the above matters and may conduct additional conferences when the
need arises.

There is no AAA administrative fee for an Arbitration Management Conference.
9. Discovery

The arbitrator shall have the authority to order such discovery, by way of
deposition, interrogatory, document production, or otherwise, as the arbitrator
considers necessary to a full and fair exploration of the issues in dispute,
consistent with the expedited nature of arbitration.

The AAA does not require notice of discovery related matters and communications
unless a dispute arises. At that time, the parties should notify the AAA of the
dispute so that it may be presented to the arbitrator for determination.

10, Fixing of Locale (the city, county, state, territory, and/or country of the

Arbitration)

If the parties disagree as to the locale, the AAA may initially determine the place
of arbitration, subject to the power of the arbitrator(s), after their appointment to
make a final determination on the locale. All such determinations shall be made
having regard for the contentions of the parties and the circumstances of the
arbitration.

e and Place (the physical site of the hearing within the designated

1
3) of Hearing

The arbitrator shall set the date, time, and place for each hearing. The parties
shall respond to requests for hearing dates in a timely manner, be cooperative in
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scheduling the earliest practicable date, and adhere to the established hearing
schedule. The AAA shall send a notice of hearing to the parties at least 10 days in
advance of the hearing date, unless otherwise agreed by the parties.

12 Nurmber, Qualifications and Appointment of Neutial Arbitrators

a. [fthe arbitration agreement does not specify the number of arbitrators or the
parties do not agree otherwise, the dispute shall be heard and determined by one
arbitrator.

b. Qualifications

i.  Neutral arbitrators serving under these rules shall be experienced in the field
of employment law.

ii. Neutral arbitrators serving under these rules shall have no personal or
financial interest in the results of the proceeding in which they are appointed
and shall have no relation to the underlying dispute or to the parties or their
counsel that may create an appearance of bias.

iii. The roster of available arbitrators will be established on a non-discriminatory
basis, diverse by gender, ethnicity, background, and qualifications.

iv. The AAA may, upon request of a party within the time set to return their list or
upon its own initiative, supplement the list of proposed arbitrators in disputes
arising out of individually-negotiated employment contracts with persons
from the Commercial Roster, to allow the AAA to respond to the particular
need of the dispute. In multi-arbitrator disputes, at least one of the arbitrators
shall be experienced in the field of employment law.

c. Ifthe parties have not appointed an arbitrator and have not provided any method
of appointment, the arbitrator shall be appointed in the following manner:

i.  Shortly after it receives the Demand, the AAA shall send simultaneously to
each party a letter containing an identical list of names of persons chosen
from the Employment Dispute Resolution Roster. The parties are encouraged
to agree to an arbitrator from the submitted list and to advise the AAA of
their agreement.

ii. If the parties are unable to agree upon an arbitrator, each party to the dispute
shall have 15 days from the transmittal date in which to strike names objected
to, number the remaining names in order of preference, and return the list
to the AAA. If a party does not return the list within the time specified, all
persons named therein shall be deemed acceptable.

iii. From among the persons who have been approved on both lists, and in
accordance with the designated order of mutual preference, the AAA shall
invite the acceptance of an arbitrator to serve. If the parties fail to agree on
any of the persons named, or if acceptable arbitrators are unable to act, or if
for any other reason the appointment cannot be made from the submitted
list, the AAA shall have the power to make the appointment from among
other members of the panel without the submission of additional lists.
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13

Rutes Amended and Effective November 1, 2009. Fee Schedule Amended and Effective July 1, 2016.

Party Appointed Arbitrators

If the agreement of the parties names an arbitrator or specifies a method of
appointing an arbitrator, that designation or method shall be followed.

Where the parties have agreed that each party is to name one arbitrator, the
arbitrators so named must meet the standards of Section R-16 with respect to
impartiality and independence unless the parties have specifically agreed
pursuant to Section R-16(a) that the party-appointed arbitrators are to be
non-neutral and need not meet those standards. The notice of appointment, with
the name, address, and contact information of the arbitrator, shall be filed with the
AAA by the appointing party. Upon the request of any appointing party, the AAA
shall submit a list of members of the National Roster from which the party may, if it
so desires, make the appointment.

If the agreement specifies a period of time within which an arbitrator shall be
appointed and any party fails to make the appointment within that period, the
AAA shall make the appointment.

If no period of time is specified in the agreement, the AAA shall notify the party to
make the appointment. If within 15 days after such notice has been sent, an
arbitrator has not been appointed by a party, the AAA shall make the appointment.

-Appointment of Chairperson by Party-Appointed Arbitrators or Parties

If, pursuant to Section R-13, either the parties have directly appointed arbitrators,
or the arbitrators have been appointed by the AAA, and the parties have
authorized them to appoint a chairperson within a specified time and no
appointment is made within that time or any agreed extension, the AAA may
appoint the chairperson.

If no period of time is specified for appointment of the chairperson and the
party-appointed arbitrators or the parties do not make the appointment within
15 days from the date of the appointment of the last party-appointed arbitrator,
the AAA may appoint the chairperson.

If the parties have agreed that their party-appointed arbitrators shall appoint the
chairperson from the National Roster, the AAA shall furnish to the party-appointed
arbitrators, in the manner provided in Section R-12, a list selected from the
National Roster, and the appointment of the chairperson shall be made as
provided in that Section.

Any person appointed or to be appointed as an arbitrator shall disclose to the
AAA any circumstance likely to give rise to justifiable doubt as to the arbitrator’s
impartiality or independence, including any bias or any financial or personal
interest in the result of the arbitration or any past or present relationship with the
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parties or their representatives. Such obligation shall remain in effect throughout
the arbitration.

b. Upon receipt of such information from the arbitrator or another source, the AAA
shall communicate the information to the parties and, if it deems it appropriate to
do so, to the arbitrator and others.

c. In order to encourage disclosure by arbitrators, disclosure of information
pursuant to this Section R-15 is not to be construed as an indication that the
arbitrator considers that the disclosed circumstance is likely to affect impartiality
or independence.

16, Disgualification of Arbitrator

a. Any arbitrator shall be impartial and independent and shall perform his or her
duties with diligence and in good faith, and shall be subject to disqualification for:

i. partiality or lack of independence,

ii. inability or refusal to perform his or her duties with diligence and in good
faith, and

iii. any grounds for disqualification provided by applicable law. The parties may
agree in writing, however, that arbitrators directly appointed by a party
pursuant to Section R-13 shall be nonneutral, in which case such arbitrators
need not be impartial or independent and shall not be subject to
disqualification for partiality or lack of independence.

b. Upon objection of a party to the continued service of an arbitrator, or on its own
initiative, the AAA shall determine whether the arbitrator should be disqualified
under the grounds set out above, and shall inform the parties of its decision,
which decision shall be conclusive.

7. Communication with Arbitrator

a. No party and no one acting on behalf of any party shall communicate ex parte
with an arbitrator or a candidate for arbitrator concerning the arbitration, except
that a party, or someone acting on behalf of a party, may communicate ex parte
with a candidate for direct appointment pursuant to Section R-13 in order to
advise the candidate of the general nature of the controversy and of the
anticipated proceedings and to discuss the candidate’s qualifications, availability,
or independence in relation to the parties or to discuss the suitability of
candidates for selection as a third arbitrator where the parties or party-designated
arbitrators are to participate in that selection.

b. Section R-17(a) does not apply to arbitrators directly appointed by the parties
who, pursuant to Section R-16(a), the parties have agreed in writing are
non-neutral. Where the parties have so agreed under Section R-16(a), the AAA
shall as an administrative practice suggest to the parties that they agree further
that Section R-17(a) should nonetheless apply prospectively.
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18. Vacancies

a. Iffor any reason an arbitrator is unable to perform the duties of the office, the
AAA may, on proof satisfactory to it, declare the office vacant. Vacancies shall be
filled in accordance with applicable provisions of these Rules.

b. Inthe event of a vacancy in a panel of neutral arbitrators after the hearings have
commenced, the remaining arbitrator or arbitrators may continue with the hearing
and determination of the controversy, unless the parties agree otherwise.

c. Inthe event of the appointment of a substitute arbitrator, the panel of arbitrators
shall determine in its sole discretion whether it is necessary to repeat all or part of
any prior hearings.

1% Represerntation

Any party may be represented by counsel or other authorized representatives.
For parties without representation, the AAA will, upon request, provide reference
to institutions which might offer assistance. A party who intends to be
represented shall notify the other party and the AAA of the name and address

of the representative at least 10 days prior to the date set for the hearing or
conference at which that person is first to appear. If a representative files a
Demand or an Answer, the obligation to give notice of representative status is
deemed satisfied.

20. Stenographic Record

Any party desiring a stenographic record shall make arrangements directly with
a stenographer and shall notify the other parties of these arrangements at least
three days in advance of the hearing. The requesting party or parties shall pay
the cost of the record. If the transcripts agreed by the parties, or determined by
the arbitrator to be the official record of the proceeding, it must be provided to
the arbitrator and made available to the other parties for inspection, at a date,
time, and place determined by the arbitrator.

21, Interpreters

Any party wishing an interpreter shall make all arrangements directly with the
interpreter and shall assume the costs of the service.
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22, At

dance at Hearings

The arbitrator shall have the authority to exclude witnesses, other than a party,
from the hearing during the testimony of any other witness. The arbitrator also
shall have the authority to decide whether any person who is not a witness may
attend the hearing.

Is

22, Contidentiality

The arbitrator shall maintain the confidentiality of the arbitration and shall have
the authority to make appropriate rulings to safeguard that confidentiality, unless
the parties agree otherwise or the law provides to the contrary.

g ;
24 Po stconemeants

The arbitrator: (1) may postpone any hearing upon the request of a party for
good cause shown; (2) must postpone any hearing upon the mutual agreement
of the parties; and (3) may postpone any hearing on his or her own initiative.

25 Oaths

Before proceeding with the first hearing, each arbitrator shall take an oath of office.
The oath shall be provided to the parties prior to the first hearing. The arbitrator
may require witnesses to testify under oath administered by any duly qualified
person and, if it is required by law or requested by any party, shall do so.

26 Majority Decision

All decisions and awards of the arbitrators must be by a majority, unless the
unanimous decision of all arbitrators is expressly required by the arbitration
agreement or by law.

27. Dispositive Motions

The arbitrator may allow the filing of a dispositive motion if the arbitrator
determines that the moving party has shown substantial cause that the motion is
likely to succeed and dispose of or narrow the issues in the case.
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A hearing may be opened by: (1) recording the date, time, and place of the
hearing; (2) recording the presence of the arbitrator, the parties, and their
representatives, if any; and (3) receiving into the record the Demand and the
Answer, if any. The arbitrator may, at the beginning of the hearing, ask for
statements clarifying the issues involved.

The parties shall bear the same burdens of proof and burdens of producing
evidence as would apply if their claims and counterclaims had been brought
in court.

Witnesses for each party shall submit to direct and cross examination.

With the exception of the rules regarding the allocation of the burdens of proof
and going forward with the evidence, the arbitrator has the authority to set the
rules for the conduct of the proceedings and shall exercise that authority to
afford a full and equal opportunity to all parties to present any evidence that the
arbitrator deems material and relevant to the resolution of the dispute. When
deemed appropriate, the arbitrator may also allow for the presentation of
evidence by alternative means including web conferencing, internet
communication, telephonic conferences and means other than an in-person
presentation of evidence. Such alternative means must still afford a full and equal
opportunity to all parties to present any evidence that the arbitrator deems
material and relevant to the resolution of the dispute and when involving
witnesses, provide that such witness submit to direct and cross-examination.

The arbitrator, in exercising his or her discretion, shall conduct the proceedings
with a view toward expediting the resolution of the dispute, may direct the order
of proof, bifurcate proceedings, and direct the parties to focus their
presentations on issues the decision of which could dispose of all or part of

the case.

Documentary and other forms of physical evidence, when offered by either party,
may be received in evidence by the arbitrator.

The names and addresses of all witnesses and a description of the exhibits in the
order received shall be made a part of the record.
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29. Arbitration in the Absence of a Party or Representative

Unless the law provides to the contrary, the arbitration may proceed in the
absence of any party or representative who, after due notice, fails to be present
or fails to obtain a postponement. An award shall not be based solely on the
default of a party. The arbitrator shall require the party who is in attendance to
present such evidence as the arbitrator may require for the making of the award.

30. BEvidence

The parties may offer such evidence as is relevant and material to the dispute
and shall produce such evidence as the arbitrator deems necessary to an
understanding and determination of the dispute. All evidence shall be taken in
the presence of all of the arbitrators and all of the parties, except where any party
or arbitrator is absent, in default, or has waived the right to be present, however
“presence” should not be construed to mandate that the parties and arbitrators
must be physically present in the same location.

An arbitrator or other person authorized by law to subpoena witnesses or
documents may do so upon the request of any party or independently.

The arbitrator shall be the judge of the relevance and materiality of the evidence
offered, and conformity to legal rules of evidence shall not be necessary. The
arbitrator may in his or her discretion direct the order of proof, bifurcate
proceedings, exclude cumulative or irrelevant testimony or other evidence, and
direct the parties to focus their presentations on issues the decision of which
could dispose of all or part of the case. All evidence shall be taken in the
presence of all of the arbitrators and all of the parties, except where any party is
absent, in default, or has waived the right to be present.

If the parties agree or the arbitrator directs that documents or other evidence
may be submitted to the arbitrator after the hearing, the documents or other
evidence shall be filed with the AAA for transmission to the arbitrator, unless the
parties agree to a different method of distribution. All parties shall be afforded
an opportunity to examine such documents or other evidence and to lodge
appropriate objections, if any.

31 inspection

Upon the request of a party, the arbitrator may make an inspection in connection
with the arbitration. The arbitrator shall set the date and time, and the AAA shall
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notify the parties. In the event that one or all parties are not present during the
inspection, the arbitrator shall make an oral or written report to the parties and
afford them an opportunity to comment.

32, interim Measures

At the request of any party, the arbitrator may grant any remedy or relief that
would have been available to the parties had the matter been heard in court, as
stated in Rule 39(d), Award.

A request for interim measures addressed by a party to a judicial authority shall
not be deemed incompatible with the agreement to arbitrate or a waiver of the
right to arbitrate.

33. Closing of Hearing

The arbitrator shall specifically inquire of all parties whether they have any further
proofs to offer or witnesses to be heard. Upon receiving negative replies or if
satisfied that the record is complete, the arbitrator shall declare the hearing closed.

If briefs are to be filed, the hearing shall be declared closed as of the final date set
by the arbitrator for the receipt of briefs. If documents are to be filed as provided
in Rule 30 and the date set for their receipt is later than that set for the receipt of
briefs, the later date shall be the date of closing the hearing. The time limit within
which the arbitrator is required to make the award shall commence to run, in the
absence of other agreements by the parties, upon closing of the hearing.

pening of Hearing

The hearing may be reopened by the arbitrator upon the arbitrator’s initiative, or
upon application of a party for good cause shown, at any time before the award
is made. If reopening the hearing would prevent the making of the award within
the specific time agreed on by the parties in the contract(s) out of which the
controversy has arisen, the matter may not be reopened unless the parties
agree on an extension of time. When no specific date is fixed in the contract, the
arbitrator may reopen the hearing and shall have 30 days from the closing of the
reopened hearing within which to make an award.
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35, Waiver of Oral Hearing

The parties may provide, by written agreement, for the waiver of oral hearings.
If the parties are unable to agree as to the procedure, upon the appointment of
the arbitrator, the arbitrator shall specify a fair and equitable procedure.

36 Waiver of Objection/Lack of Compliance with These Rules

Any party who proceeds with the arbitration after knowledge that any provision
or requirement of these rules has not been complied with, and who fails to state
objections thereto in writing or in a transcribed record, shall be deemed to have
waived the right to object.

37, Extensions of Time

The parties may modify any period of time by mutual agreement. The AAA or the
arbitrator may for good cause extend any period of time established by these
Rules, except the time for making the award. The AAA shall notify the parties of
any extension.

-y ~ . ¢ N
38. Serving ol Notice

a. Any papers, notices, or process necessary or proper for the initiation or
continuation of an arbitration under these rules, for any court action in
connection therewith, or for the entry of judgment on any award made under
these rules may be served on a party by mail addressed to the party, or its
representative at the last known address or by personal service, in or outside the
state where the arbitration is to be held, provided that reasonable opportunity to
be heard with regard to the dispute is or has been granted to the party.

b. The AAA, the arbitrator, and the parties may also use overnight delivery or
electronic facsimile transmission (fax), to give the notices required by these rules.
Where all parties and the arbitrator agree, notices may be transmitted by
electronic mail (e-mail), or other methods of communication.

c. Unless otherwise instructed by the AAA or by the arbitrator, any documents
submitted by any party to the AAA or to the arbitrator shall simultaneously be
provided to the other party or parties to the arbitration.

39 The Award

a. The award shall be made promptly by the arbitrator and, unless otherwise agreed
by the parties or specified by law, no later than 30 days from the date of closing of
the hearing or, if oral hearings have been waived, from the date of the AAAs
transmittal of the final statements and proofs to the arbitrator. Three additional
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days are provided if briefs are to be filed or other documents are to be
transmitted pursuant to Rule 30.

b. An award issued under these rules shall be publicly available, on a cost basis. The
names of the parties and witnesses will not be publicly available, unless a party
expressly agrees to have its name made public in the award.

¢. The award shall be in writing and shall be signed by a majority of the arbitrators
and shall provide the written reasons for the award unless the parties agree
otherwise. It shall be executed in the manner required by law.

d. The arbitrator may grant any remedy or relief that would have been available to
the parties had the matter been heard in court including awards of attorney's fees
and costs, in accordance with applicable law. The arbitrator shall, in the award,
assess arbitration fees, expenses, and compensation as provided in Rules 43, 44,
and 45 in favor of any party and, in the event any administrative fees or expenses
are due the AAA, in favor of the AAA, subject to the provisions contained in the
Costs of Arbitration section.

e. If the parties settle their dispute during the course of the arbitration and
mutually request, the arbitrator may set forth the terms of the settlement in a
consent award.

f.  The parties shall accept as legal delivery of the award the placing of the award or
a true copy thereof in the mail, addressed to a party or its representative at the
last known address, personal service of the award, or the filing of the award in any
manner that may be required by law.

g. The arbitrator’s award shall be final and binding.
40. Modification of Award

Within 20 days after the transmittal of an award, any party, upon notice to the
other parties, may request the arbitrator to correct any clerical, typographical,
technical, or computational errors in the award. The arbitrator is not empowered
to redetermine the merits of any claim already decided. The other parties shall
be given 10 days to respond to the request. The arbitrator shall dispose of the
request within 20 days after transmittal by the AAA to the arbitrator of the
request and any response thereto. If applicable law requires a different
procedural time frame, that procedure shall be followed.

41 e of Documents for Judicial Proceedings

The AAA shall, upon the written request of a party, furnish to the party, at that
party's expense, certified copies of any papers in the AAAs case file that may be
required in judicial proceedings relating to the arbitration.

Rules Amended and Effective November 1, 2009. Fee Schedule Amended and Effective July 1, 2016, EMPLOYMENT
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427, Applications to Court

a. No judicial proceeding by a party relating to the subject matter of the arbitration
shall be deemed a waiver of the party’s right to arbitrate.

b. Neither the AAA nor any arbitrator in a proceeding under these rules is or shall
be considered a necessary or proper party in judicial proceedings relating to the
arbitration.

¢. Parties to these procedures shall be deemed to have consented that judgment
upon the arbitration award may be entered in any federal or state court having
jurisdiction.

d. Parties to an arbitration under these rules shall be deemed to have consented
that neither the AAA nor any arbitrator shall be liable to any party in any action for
damages or injunctive relief for any act or omission in connection with any
arbitration under these rules.

A4 O A SN
43 Administrative Fees

As a not-for-profit organization, the AAA shall prescribe filing and other
administrative fees to compensate it for the cost of providing administrative
services. The AAA administrative fee schedule in effect at the time the demand
for arbitration or submission agreement is received shall be applicable.

AAA fees shall be paid in accordance with the Costs of Arbitration section.

The AAA may, in the event of extreme hardship on any party, defer or reduce the
administrative fees. (To ensure that you have the most current information, see
our website at www.adr.org).

44 Neutral Arbitrator’s Compensation

Arbitrators shall charge a rate consistent with the arbitrator’s stated rate of
compensation. If there is disagreement concerning the terms of compensation,
an appropriate rate shall be established with the arbitrator by the AAA and
confirmed to the parties.

Any arrangement for the compensation of a neutral arbitrator shall be made
through the AAA and not directly between the parties and the arbitrator.
Payment of the arbitrator’s fees and expenses shall be made by the AAA from the
fees and moneys collected by the AAA for this purpose.

Arbitrator compensation shall be borne in accordance with the Costs of
Arbitration section.

30 RULES AND MEDIATION PROCEDURES American Arbitration Association




Case 1:17-cv-00015-JB-KBM Document 12 Filed 02/17/17 Page 40

45, Expenses

Unless otherwise agreed by the parties or as provided under applicable law, the
expenses of witnesses for either side shall be borne by the party producing such
witnesses.

All expenses of the arbitrator, including required travel and other expenses, and
any AAA expenses, as well as the costs relating to proof and witnesses produced
at the direction of the arbitrator shall be borne in accordance with the Costs of
Arbitration section.

46. Deposits

The AAA may require deposits in advance of any hearings such sums of money
as it deems necessary to cover the expenses of the arbitration, including the
arbitrator's fee, if any, and shall render an accounting and return any unexpended
balance at the conclusion of the case.

47 Suspension for Non-Payment

If arbitrator compensation or administrative charges have not been paid in full,
the AAA may so inform the parties in order that one of them may advance the
required payment. If such payments are not made, the arbitrator may order the
suspension or termination of the proceedings. if no arbitrator has yet been
appointed, the AAA may suspend or terminate the proceedings.

48, Interpretation and Application of Rules

The arbitrator shall interpret and apply these rules as they relate to the
arbitrator's powers and duties. When there is more than one arbitrator and a
difference arises among them concerning the meaning or application of these
Rules, it shall be resolved by a majority vote. If that is not possible, either an
arbitrator or a party may refer the question to the AAA for final decision. All other
procedures shall be interpreted and applied by the AAA.

asts of Arbitration (including AAA Administrative Fees)

-
This Costs of Arbitration section contains two separate and distinct sub-sections.
Initially, the AAA shall make an administrative determination as to whether the
dispute arises from an employer plan or an individually-negotiated employment
agreement or contract.
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If a party disagrees with the AAAs determination, the parties may bring the issue
to the attention of the arbitrator for a final determination. The arbitrator’s
determination will be made on documents only, unless the arbitrator deems a
hearing is necessary.
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For Disputes Arising Out of Employer Plans*:

Arbitrator compensation is not included as part of the administrative fees
charged by the AAA. Arbitrator compensation is based on the most recent
biography sent to the parties prior to appointment. The employer shall pay the
arbitrator's compensation unless the employee, post dispute, voluntarily efects to
pay a portion of the arbitrator’s compensation. Arbitrator compensation,
expenses as defined in section (iv) below, and administrative fees are not subject
to reallocation by the arbitrator(s) except upon the arbitrator's determination
that a claim or counterclaim was filed for purposes of harassment or is patently
frivolous.

* Pursuant to Section 1284.3 of the California Code of Civil Procedure, consumers with a gross monthly income
of less than 300% of the federal poverty guidelines are entitled to a waiver of arbitration fees and costs, exclusive
of arbitrator fees. This law applies to all consumer agreements subject to the California Arbitration Act, and to all
consumer arbitrations conducted in California. If you believe that you meet these requirements, you must submit
to the AAA a declaration under oath regarding your monthly income and the number of persons in your house
hold. Please contact Case Filing Services at 877-495-4185 if you have any questions regarding the waiver of
administrative fees. (Effective January 1, 2003.)

A party making a demand for treatment of a claim, counterclaim, or additional
claim as a collective action arbitration will be subject to the administrative fees as
outlined in the standard and flexible fee schedules below. Arbitrator compensation
is not included as a part of the administrative fees charged by the AAA.
Arbitrator compensation in cases involving a collective action claim will be charged
in accordance with the determination as to whether the dispute arises from an
employer plan or an individually negotiated employment agreement or contract.

ing Fees
Cases Filed by Employee Against Employer

In cases before a single arbitrator, a non-refundable filing fee capped in the
amount of $200 is payable in full by the employee when a claim is filed,

unless the plan provides that the employee pay less. A non-refundable fee in the
amount of $1,500 is payable in full by the employer, unless the plan provides that
the employer pay more.

In cases before three or more arbitrators, a non-refundable filing fee capped

in the amount of $200 is payable in full by the employee when a claim is filed,
unless the plan provides that the employee pay less. A non-refundable fee in the
amount of $1,950 is payable in full by the employer, unless the plan provides that
the employer pay more.
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The employer’s share is due as soon as the employee meets his or her filing
requirements, even if the matter settles.

There shall be no filing fee charged for a counterclaim. If a determination is made
that the dispute arises out of an individually-negotiated employment agreement,
the filing fee for a counterclaim will be charged in accordance with the fee
schedules below for disputes arising out of individually negotiated employment
agreements.

The above fee schedule will also apply where the employer files on behalf of the
employee pursuant to the terms of the employer plan.

Cases Filed by Employer Against Employee

In cases before a single arbitrator, a non-refundable fee in the amount of $1,700
is payable in full by the employer.

In cases before three or more arbitrators, a non-refundable fee in the amount of
$2,150 is payable in full by the employer.

There shall be no filing fee charged for a counterclaim. If a determination is
made that the dispute arises out of an individually-negotiated employment
agreement, the filing fee for a counterclaim will be charged in accordance with
the fee schedules below for disputes arising out of individually-negotiated
employment agreements.

(i) Hearing Fees

For each day of hearing held before a single arbitrator, an administrative fee of
$350 is payable by the employer.

For each day of hearing held before a multi-arbitrator panel, an administrative
fee of $500 is payable by the employer.

There is no AAA hearing fee for the initial Arbitration Management Conference.
(i) Postponement/Cancellation Feas
A fee of $150 is payable by a party causing a postponement of any hearing

scheduled before a single arbitrator.
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A fee of $250 is payable by a party causing a postponement of any hearing
scheduled before a multi-arbitrator panel.

{iv} Hearing Room Rental

The hearing fees described above do not cover the rental of hearing rooms. The
AAA maintains hearing rooms in most offices for the convenience of the parties.
Check with the administrator for availability and rates. Hearing room rental fees
will be borne by the employer.

{v) Abeyance Fee

Parties on cases held in abeyance for one year will be assessed an annual
abeyance fee of $300. A case may only be held in abeyance after the initial filing
fees have been paid. If a party refuses to pay the assessed fee, the other party or
parties may pay the entire fee on behalf of all parties, otherwise the matter will
be administratively closed.

(Vi) Expenses

All expenses of the arbitrator, including required travel and other expenses, and
any AAA expenses, as well as the costs relating to proof and witnesses produced
at the direction of the arbitrator, shall be borne by the employer.

For Disputes Arising Out of Individually-Negotiated Employment
Agreements and Contracts:

The AAA's Fee Schedule, as modified below, will apply to disputes arising out

of individually-negotiated employment agreements and contracts, even if such
agreements and contracts reference or incorporate an employer plan. Arbitrator
compensation is not included as part of the administrative fees charged by the
AAA. Arbitrator compensation is based on the most recent biography sent to the
parties prior to appointment.

Rules Amended and Effective November 1, 2009. Fee Schedule Amended and Effective July 1, 2016.
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Administrative Fee Schedules

For all cases determined to be international by the AAA-ICDR, the International
Fee Schedule shall apply. An international case is generally defined as having
either the place of arbitration or performance of the agreement outside the
United States, or having an arbitration agreement between parties from different
countries. To view the International Fee Schedule, visit
info.adr.org/internationalfeeschedule.

The AAA offers parties two options for the payment of administrative fees.

For both schedules, administrative fees are based on the amount of the claim or
counterclaim and are to be paid by the party bringing the claim or counterclaim
at the time the demand or claim is filed with the AAA. Arbitrator compensation is
not included in either schedule. Unless the parties’ agreement provides
otherwise, arbitrator compensation and administrative fees are subject to
allocation by an arbitrator in an award.

Standard Fee Schedule: A two-payment schedule that provides for somewhat
higher initial filing fees, but lower overall administrative fees for cases that
proceed to a hearing.

Flexible Fee Schedule: A three-payment schedule that provides for lower initial
filing fee, and then spreads subsequent payments out over the course of the
arbitration. Total administrative fees will be somewhat higher for cases that

proceed to a hearing.

The Standard Fee Schedule begins on the next page.
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Standard Fee Schedule

-Amount of Claim

Up to $75,000

Initial Filing Fee

Final Fee

Filed 02/17/17 Page 46 of 62

$750 $800
> $75,000 to $150,000 $1,750 $1,250
> $150,000 to $300,000 $2,650 $2,000
> $300,000 to $500,000 $4,000 $3.500
> $500,000 to $1,000,000 $5,000 $6,200
> $1,000,000 to $10,000,000 $7,000 $7.700
$10,000 plus .01% of
>$10,000,000 the claim amount above $12,500
$10,000,000 up to $65,000

Undetermined Monetary Claims $7,000 $7.700
Nonmonetary Claims $3.250 $2,500
Collective Action Claims $3,250 $2,500
Deficient Claim Filing Fee $500

Additional Party Fees

If there are more than two separately represented parties in
the arbitration, an additional 10% of each fee contained in these
fee schedules will be charged for each additional separately

represented party. However, Additional Party Fees will not

exceed 50% of the base fees contained in these fee schedules
unless there are more than 10 separately represented parties.

See below for additional details.

¢ The Initial Filing Fee is payable in full by a filing party when a claim,
counterclaim, or additional claim is filed.

* The Final Fee will-be incurred for all cases that proceed to their first hearing
and is payable in advance at the time the first hearing is scheduled.

¢ Fee Modifications: Fees are subject to increase if the claim or counterclaim is
increased after the initial filing date. Fees are subject to decrease if the claim
or counterclaim decreases prior to the first hearing.

* Cases with Three or More Arbitrators are subject to a minimum Initial Filing
Fee of $4,000 and a Final Fee of $3,500.

Rules Amended and Effective November 1, 2009. Fee Schedule Amended and Effective July 1, 2016.
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Refunds—Standard Fee Schedule:

Initial Filing Fees: Subject to a $500 minimum non-refundable Initial Filing
Fee for all cases, refunds of Initial Filing Fees for settled or withdrawn cases
will be calculated from the date the AAA receives the demand for arbitration
as follows:

& within 5 calendar days of filing—100%
¢ between 6 and 30 calendar days of filing—50%
*  between 31 and 60 calendar days of filing—25%

However, no refunds will be made once:

* any arbitrator has been appointed (including one arbitrator on a three-arbitra-
tor panel).

¢ an award has been rendered.

Final Fees: If a case is settled or withdrawn prior to the first hearing taking
place, all Final Fees paid will be refunded. However, if the AAA is not notified
of a cancellation at least 24 hours before a scheduled hearing date, the Final
fee will remain due and will not be refunded.
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Flexible Fee Schedule

Ampount of Claim

Initial
Filing Fee

Proceed Fee Final Fee

Up to $75,000

>$75,000 to $150,000

Only available for claims above $150,000

>$150,000 to $300,000 $1,650 $1.700 $2,000
>$300,000 to $500,000 $2,000 $3,000 $3,500
>$500,000 to $1,000,000 $2,500 $4,300 $6,200
>$1,000,000 to $10,000,000 $3,500 $5,700 $7.700
$9,000 plus.01% of
»$10,000,000 $5,000 ;2?):;2%%?00885 $12,500
up to $65,000
Undetermined Monetary Claims $3,500 5,700 $7,700
Nonmonetary Claims $2,000 $2,250 $2,500
Collective Action Claims $2,000 $2,250 $2,500
Deficient Filing Fee $500

If there are more than two separately represented parties in
the arbitration, an additional 10% of each fee contained in these
fee schedules wilt be charged for each additional separately

Additional Party Fees represented party. However, Additional Party Fees will not

exceed 50% of the base fees contained in these fee schedules
unless there are more than 10 separately represented parties.
See below for additional details.

¢ The Initial Filing Fee is payable in full by a filing party when a claim,
counterclaim, or-additional claim is filed.

* The Proceed Fee must be paid within 90 days of the filing of the demand for
arbitration or a counterclaim before the AAA will proceed with the further
administration of the arbitration, including the arbitrator-appointment process.

If a Proceed Fee is not submitted within 90 days of the filing of the
Claimant’s Demand for Arbitration, the AAA will administratively close the
file and notify all parties.

If the Flexible Fee Schedule is being used for the filing of a counterclaim,
the counterclaim will not be presented to the arbitrator until the Proceed
Fee is paid.

Rules Amended and Effective November 1, 2009. Fee Schedule Amended and Effective July 1, 2016.
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* The Final Fee will be incurred for all cases that proceed to their first hearing
and is payable in advance at the time the first hearing is scheduled.

* Fee Modifications: Fees are subject to increase if the claim or counterclaim is
increased after the initial filing date. Fees are subject to decrease if the claim
or counterclaim decreases prior to the first hearing.

* Cases with Three or More Arbitrators are subject to a minimum Initial Filing
Fee of $2,000, a $3,000 Proceed Fee and a Final Fee of $3,500.

Refunds—Flexible Fee Schedule:

Under the Flexible Fee Schedule, Filing Fees and Proceed Fees are
non-refundable once incurred.

Final Fees: If a case is settled or withdrawn prior to the first hearing taking
place, all Final Fees paid will be refunded. However, if the AAA is not notified
of a cancellation at least 24 hours before a scheduled hearing date, the Final
fee will remain due and will not be refunded. '

Additional Fees Applicable to the Standard Fee and Flexible Fee Schedules

Additional Party Fees: Additional Party Fees will be charged as described
above, and in addition:

¢ Additional Party Fees are payable by the party, whether a claimant or respondent,
that names the additional parties to the arbitration.

®  Such fees shall not exceed 50% of the base fees in the fee schedule, except that
the AAA reserves the right to assess additional fees where there are more than 10
separately represented parties.

* An example of the Additional Party Fee is as follows: A single claimant represented
by one attorney brings an arbitration against three separate respondents,
however both respondents are represented by the same attorney. No Additional
Party Fees are due. However, if the respondents are represented by different
attorneys, or if one of the respondents is self-represented and the other is
represented by an attorney, an additional 10% of the Initial Filing fee is charged to
the claimant. If the case moves to the Proceed Fee stage or the Final Fee stage,
an additional 10% of those fees will also be charged to the claimant.
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Incomplete or Deficient Filings: Where the applicable arbitration agreement
does not reference the AAA, the AAA will attempt to obtain the agreement of
the all parties to have the arbitration administered by the AAA.

*  Where the AAA is unable to obtain the parties’ agreement to have the AAA
administer the arbitration, the AAA will not proceed further and will
administratively close the case. The AAA will also return the filing fees to the filing
party, less the amount specified in the fee schedule above for deficient filings.

¢ Parties that file Demands for Arbitration that are incomplete or otherwise do
not meet the filing requirements contained in the rules shall also be charged the
amount specified above for deficient filings if they fail or are unable to respond to
the AAASs request to correct the deficiency.

Arbitrations in Abeyance: Cases held in abeyance by mutual agreement for one
year will be assessed an annual abeyance fee of $500, to be split equally among
the parties. If a party refuses to pay the assessed fee, the other party or parties
may pay the entire fee on behalf of all parties, otherwise the arbitration will be
administratively closed. All filing requirements, including the payment of filing
fees, must be met before a matter will be placed in abeyance.

Fees for Additional Services: The AAA reserves the right to assess additional
administrative fees for services performed by the AAA that go beyond those
provided for in the AAA's rules, but which are required as a result of the parties’
agreement or stipulation.

Hearing Room Rentals: The fees described above do not cover the cost of
hearing rooms, which are available on a rental basis. Check with the AAA for
availability and rates.

All expenses of the arbitrator, including required travel and other expenses, and
any AAA expenses, as well as the costs relating to proof and witnesses produced
at the direction of the arbitrator, shall be borne equally by the parties.

For Disputes Proceeding Under the Supplementary Rules for
Class Action Arbitration ["Supplementary Rules™}:

The AAA's Administered Fee Schedule, as listed in Section 11 of the
Supplementary Rules for Class Action Arbitration, shall apply to disputes

proceeding under the Supplementary Rules.
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Optional Rules for Emergency Measures of Protection

O-1. Applicability

Where parties by special agreement or in their arbitration clause have adopted
these rules for emergency measures of protection, a party in need of emergency
relief prior to the constitution of the panel shall notify the AAA and all other
parties in writing of the nature of the relief sought and the reasons why such
relief is required on an emergency basis. The application shall also set forth the
reasons why the party is entitled to such relief. Such notice may be given by
facsimile transmission, or other reliable means, but must include a statement
certifying that all other parties have been notified or an explanation of the steps
taken in good faith to notify other parties.

O-2. Appointment of Emergency Arbitrator

Within one business day of receipt of notice as provided in Section O-1, the

AAA shall appoint a single emergency arbitrator from a special AAA panel

of emergency arbitrators designated to rule on emergency applications. The
emergency arbitrator shall immediately disclose any circumstance likely, on the
basis of the facts disclosed in the application, to affect such arbitrator’s impartiality
or independence. Any challenge to the appointment of the emergency arbitrator
must be made within one business day of the communication by the AAA to the
parties of the appointment of the emergency arbitrator and the circumstances
disclosed.

VAR TR0 T QS RN B
(-3 denedciuie

The emergency arbitrator shall as soon as possible, but in any event within two
business days of appointment, establish a schedule for consideration of the
application for emergency relief. Such schedule shall provide a reasonable
opportunity to all parties to be heard, but may provide for proceeding by
telephone conference or on written submissions as alternatives to a formal hearing.

O-4 Interim Award

If after consideration the emergency arbitrator is satisfied that the party seeking
the emergency relief has shown that immediate and irreparable loss or damage
will result in the absence of emergency relief, and that such party is entitled to
such relief, the emergency arbitrator may enter an interim award granting the
relief and stating the reasons therefore.
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(-5, Constitution of the Panel

Any application to modify an interim award of emergency relief must be based
on changed circumstances and may be made to the emergency arbitrator until
the panel is constituted; thereafter such a request shall be addressed to the
panel. The emergency arbitrator shall have no further power to act after the
panel is constituted unless the parties agree that the emergency arbitrator is
named as a member of the panel.

O-6. Security

Any interim award of emergency relief may be conditioned on provision by the
party seeking such relief of appropriate security.

O-7. Special Master

A request for interim measures addressed by a party to a judicial authority shall
not be deemed incompatible with the agreement to arbitrate or a waiver of the
right to arbitrate. If the AAA is directed by a judicial authority to nominate a
special master to consider and report on an application for emergency relief, the
AAA shall proceed as provided in Section O-1 of this article and the references
to the emergency arbitrator shall be read to mean the special master, except that
the special master shall issue a report rather than an interim award.

TR ¢ I .
O-8. Costs

The costs associated with applications for emergency relief shall be apportioned
in the same manner as set forth in the Costs of Arbitration section.
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Employment Mediation Procedures

M-1. Agreerment of Parties

Whenever, by stipulation or in their contract, the parties have provided for
mediation or conciliation of existing or future disputes under the auspices of the
American Arbitration Association (AAA) or under these procedures, the parties
and their representatives, unless agreed otherwise in writing, shall be deemed to
have made these procedures, as amended and in effect as of the date of filing of
a request for mediation, a part of their agreement and designate the AAA as the
administrator of their mediation.

The parties by mutual agreement may vary any part of these procedures including,
but not limited to, agreeing to conduct the mediation via telephone or other
electronic or technical means.

M-2. Initiation of Mediation

Any party or parties to a dispute may initiate mediation under the AAA’s auspices
by making a Request for Mediation to any of the AAA's regional offices or case
management centers via telephone, email, regular mail or fax. Requests for
Mediation may also be filed online via AAA WebFile® at www.adr.org.

The party initiating the mediation shall simultaneously notify the other party or
parties of the request. The initiating party shall provide the following information
to the AAA and the other party or parties as applicable:

i. A copy of the mediation provision of the parties’ contract or the parties’
stipulation to mediate.

ii. The names, regular mail addresses, email addresses (if available), and
telephone numbers of all parties to the dispute and representatives, if any, in
the mediation.

iii. A brief statement of the nature of the dispute and the relief requested.

iv. Any specific qualifications the mediator should possess.

Where there is no preexisting stipulation or contract by which the parties have
provided for mediation of existing or future disputes under the auspices of the
AAA, a party may request the AAA to invite another party to participate in
“mediation by voluntary submission”. Upon receipt of such a request, the AAA
will contact the other party or parties involved in the dispute and attempt to
obtain a submission to mediation.
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M-3. Fixing of Locale (the city, county, state, territory and, if applicable, country of
the mediation)

i. When the parties’ agreement to mediate is silent with respect to locale and
the parties are unable to agree upon a locale, the AAA shall have the
authority to consider the parties’ arguments and determine the locale.

ii. When the parties’ agreement to mediate requires a specific locale, absent
the parties’ agreement to change it, the locale shall be that specified in the
agreement to mediate.

iii. If the reference to a locale in the agreement to mediate is ambiguous, the
AAA shall have the authority to consider the parties’ arguments and
determine the locale.

M-4. Representation

Any party may participate without representation (oro se), or by any representative
of that party’s choosing, or by counsel, unless such choice is prohibited by
applicable law. A party intending to have representation shall notify the other
party and the AAA of the name, telephone number and address, and email
address if available of the representative.

M-5. Appointment of the Mediator

Parties may search the online profiles of the AAAs Panel of Mediators at
www.mediation.org in an effort to agree on a mediator. If the parties have not
agreed to the appointment of a mediator and have not provided any other
method of appointment, the mediator shall be appointed in the following manner:

i.  Upon receipt of a request for mediation, the AAA will send to each party a list
of mediators from the AAA’s Panel of Mediators. The parties are encouraged
to agree to a mediator from the submitted list and to advise the AAA of their
agreement.

ii. If the parties are unable to agree upon a mediator, each party shall strike
unacceptable names from the list, number the remaining names in order of
preference, and return the list to the AAA. If a party does not return the list
within the time specified, all mediators on the list shall be deemed acceptable
to that party. From among the mediators who have been mutually approved
by the parties, and in accordance with the designated order of mutual
preference, the AAA shall invite a mediator to serve.

iii. !f the parties fail to agree on any of the mediators listed, or if acceptable
mediators are unable to serve, or if for any other reason the appointment
cannot be made from the submitted list, the AAA shall have the authority to
make the appointment from among other members of the Panel of Mediators
without the submission of additional lists.
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M-6. Mediator's Impartiality and Duty to Disclose

AAA mediators are required to abide by the Model Standards of Conduct for
Mediators in effect at the time a mediator is appointed to a case. Where there

is a conflict between the Model Standards and any provision of these Mediation
Procedures, these Mediation Procedures shall govern. The Standards require
mediators to (i) decline a mediation if the mediator cannot conduct it in an
impartial manner, and (i) disclose, as soon as practicable, all actual and potential
conflicts of interest that are reasonably known to the mediator and could
reasonably be seen as raising a question about the mediator's impartiality.

Prior to accepting an appointment, AAA mediators are required to make a
reasonable inquiry to determine whether there are any facts that a reasonable
individual would consider likely to create a potential or actual conflict of interest
for the mediator. AAA mediators are required to disclose any circumstance likely
to create a presumption of bias or prevent a resolution of the parties’ dispute
within the time-frame desired by the parties. Upon receipt of such disclosures,
the AAA shall immediately communicate the disclosures to the parties for their
comments.

The parties may, upon receiving disclosure of actual or potential conflicts of
interest of the mediator, waive such conflicts and proceed with the mediation.
In the event that a party disagrees as to whether the mediator shall serve, or in
the event that the mediator’s conflict of interest might reasonably be viewed as
undermining the integrity of the mediation, the mediator shall be replaced.

M- Vacancies

If any mediator shall become unwilling or unable to serve, the AAA will appoint
another mediator, unless the parties agree otherwise, in accordance with section
M-5.

M-8. Duties and Responsibilities of the Mediator

i. The mediator shall conduct the mediation based on the principle of party
self-determination. Self-determination is the act of coming to a voluntary,
uncoerced decision in which each party makes free and informed choices as
to process and outcome.

ii. The mediator is authorized to conduct separate or ex parte meetings and
other communications with the parties and/or their representatives, before,
during, and after any scheduled mediation conference. Such communications
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may be conducted via telephone, in writing, via email, online, in person or
otherwise.

iii. The parties are encouraged to exchange all documents pertinent to the relief
requested. The mediator may request the exchange of memoranda on issues,
including the underlying interests and the history of the parties’ negotiations.
Information that a party wishes to keep confidential may be sent to the
mediator, as necessary, in a separate communication with the mediator.

iv. The mediator does not have the authority to impose a settlement on the
parties but will attempt to help them reach a satisfactory resolution of their
dispute. Subject to the discretion of the mediator, the mediator may make
oral or written recommendations for settlement to a party privately or, if the
parties agree, to all parties jointly.

v. Inthe event a complete settlement of all or some issues in dispute is not
achieved within the scheduled mediation session(s), the mediator may
continue to communicate with the parties, for a period of time, in an ongoing
effort to facilitate a complete settlement.

vi. The mediator is not a legal representative of any party and has no fiduciary
duty to any party.

vii. The mediator shall set the date, time, and place for each session of the
mediation conference. The parties shall respond to requests for conference
dates in a timely manner, be cooperative in scheduling the earliest
practicable date, and adhere to the established conference schedule. The
AAA shall provide notice of the conference to the parties in advance of the
conference date, when timing permits.

M-9. Responsibilities of the Parties

The parties shall ensure that appropriate representatives of each party, having
authority to consummate a settlement, attend the mediation conference.
Prior to and during the scheduled mediation conference session(s) the parties
and their representatives shall, as appropriate to each party’s circumstances,
exercise their best efforts to prepare for and engage in a meaningful and
productive mediation.

M-10. Privacy

Mediation sessions and related mediation communications are private
proceedings. The parties and their representatives may attend mediation
sessions. Other persons may attend only with the permission of the parties and
with the consent of the mediator,
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M-11. Contidentiality

Subject to applicable law or the parties’ agreement, confidential information
disclosed to a mediator by the parties or by other participants (witnesses) in the
course of the mediation shall not be divulged by the mediator. The mediator
shall maintain the confidentiality of all information obtained in the mediation,
and all records, reports, or other documents received by a mediator while serving
in that capacity shall be confidential.

The mediator shall not be compelled to divulge such records or to testify in
regard to the mediation in any adversary proceeding or judicial forum.

The parties shall maintain the confidentiality of the mediation and shall not rely
on, or introduce as evidence in any arbitral, judicial, or other proceeding the
following, unless agreed to by the parties or required by applicable law:

i. Views expressed or suggestions made by a party or other participant with
respect to a possible settlement of the dispute;

ii. Admissions made by a party or other participant in the course of the
mediation proceedings;

iii. Proposals made or views expressed by the mediator; or

iv. The fact that a party had or had not indicated willingness to accept a proposal
for settlement made by the mediator.

e
>

M-12. No Stenographic Record

There shall be no stenographic record of the mediation process.
M-13. Termination of Mediation

The mediation shall be terminated:

i. By the execution of a settlement agreement by the parties; or

ii. By a written or verbal declaration of the mediator to the effect that further
efforts at mediation would not contribute to a resolution of the parties’
dispute; or

iii. By a written or verbal declaration of all parties to the effect that the mediation
proceedings are terminated; or

iv. When there has been no communication between the mediator and any party
or party's representative for 21 days following the conclusion of the mediation
conference.
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M-14. Exclusion of Liability

Neither the AAA nor any mediator is a necessary party in judicial proceedings
relating to the mediation. Neither the AAA nor any mediator shall be liable to any
party for any error, act or omission in connection with any mediation conducted
under these procedures. Parties to a mediation under these procedures may not
call the mediator, the AAA or AAA employees as a witness in litigation or any
other proceeding relating to the mediation. The mediator, the AAA and AAA
employees are not competent to testify as witnesses in any such proceeding.

M-15. Interpretation and Application of Procedures

The mediator shall interpret and apply these procedures insofar as they relate to
the mediator’s duties and responsibilities. All other procedures shall be
interpreted and applied by the AAA.

M-16. Deposits

Unless otherwise directed by the mediator, the AAA will require the parties to
deposit in advance of the mediation conference such sums of money as it, in
consultation with the mediator, deems necessary to cover the costs and expenses
of the mediation and shall render an accounting to the parties and return any
unexpended balance at the conclusion of the mediation.

M-17. Expenses

All expenses of the mediation, including required traveling and other expenses
or charges of the mediator, shall be borne equally by the parties unless they
agree otherwise. The expenses of participants for either side shall be paid by the
party requesting the attendance of such participants.

M-18. Cost of the Mediation

A $250 non-refundable deposit, which will be applied toward the cost of
mediation, is required to initiate the AAA's administration of the mediation and
appointment of the mediator.

The cost of mediation is based on the hourly or daily mediation rate published
on the mediator's AAA profile. In addition, the parties will be assessed an
administrative fee for the AAAs services of $75 for each hour charged by the
mediator. There is a four-hour or one-half day minimum charge for a mediation
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conference. Expenses referenced in Section M-17 of the Mediation Procedures
may also apply.

If a matter submitted for mediation is withdrawn or cancelled or results in a
settlement after the request to initiate mediation is filed but prior to the
mediation conference, the cost is $250 (to which the deposit will be applied),
plus any mediator time and charges incurred. These costs shall be borne by the
initiating party unless the parties agree otherwise.

If you have questions about mediation costs or services visit www.adr.org or
contact your local AAA office.
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Vice President

Phone: 215.731.2281
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