
IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

THE CHIPPEWA CREE TRIBE OF THE 
ROCKY BOY RESERVATION, 
MONTANA, 

 
                Petitioner, 

 
v. 
 

THE UNITED STATES DEPARTMENT OF 
THE INTERIOR, and SALLY JEWELL, in 
her official capacity as Secretary of the 
Interior, 
 

                   Respondents. 
 

 
 
CASE NO. 
 
 
 
PETITION FOR REVIEW 
AND STATEMENT OF 
REPRESENTATION  

 

PETITION FOR REVIEW 

Pursuant to Federal Rule of Appellate Procedure 15 and Section 

1553(c)(5) of the American Recovery and Reinvestment Act of 2009 (“ARRA”), 

and the Administrative Procedures Act, 5 U.S.C. §§ 701-706, the Chippewa Cree 

Tribe of the Rocky Boy Reservation, Montana (the “Tribe”), a duly incorporated 

and federally recognized Indian tribe with its Reservation located in Montana, 

hereby petitions the Court for review of the Order of Respondents, the United 

States Department of the Interior and Sally Jewell in her official capacity as 

Secretary of the Interior, entered on April 24, 2015, and titled “Final Disposition in 

the Matter of U.S. Department of the Interior, Office of the Inspector General 
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Report of Investigation U.S. Bureau of Reclamation ARRA Funds—Case No. 0I-

CO-13-0243-I (St. Marks).”  See Attachment A. 

The Tribe is affected adversely and aggrieved by the entirety of the 

above-referenced Order for several reasons, including that the Order amounts to an 

unconstitutional deprivation of a protected property interest and it constitutes an 

unlawful infringement on tribal sovereignty.   

This Court has exclusive jurisdiction over this appeal under Section 

1553(c)(5) of the ARRA.  This Petition is timely filed within 60 days of 

Respondents’ Order of April 24, 2015. 

       Respectfully Submitted, 

 
 
 
 
 
 
 
 
 
 
 
Dated:  June 11, 2015 
 

s/ Richard J. Zack  
Richard J. Zack (PA No. 77142)  
Jay A. Dubow (PA No. 41741)  
Derek E. Hines (PA No. 311538) 
Krysten L. Connon (PA No. 314190)  
PEPPER HAMILTON LLP 
3000 Two Logan Square 
Eighteenth & Arch Streets 
Philadelphia, PA  19103-2799 
215.981.4000 
 
Attorneys for Petitioner. 
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ATTACHMENT A 
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STATEMENT OF REPRESENTATION 

Pursuant to Fed. R. App. P. 12(b) and Circuit Rule 3-2, please note the 

following representations: 

The Petitioner, the Chippewa Cree Tribe of the Rocky Boy 

Reservation, Montana, is represented by:  

Jay A. Dubow  
Richard J. Zack  
Derek E. Hines  
Krysten L. Connon  
PEPPER HAMILTON LLP 
3000 Two Logan Square 
Eighteenth & Arch Streets 
Philadelphia, PA  19103 
(215) 981-4000 
 

The Respondents, the Department of the Interior and Sally Jewell, are 

represented by: 

Hilary Tomkins, Solicitor 
Jody Cummings, Senior Counselor to the Solicitor 
U.S. Department of the Interior 
1849 C Street, NW 
Washington, D.C. 20240 
(202) 208-4423 
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CERTIFICATE OF SERVICE 

I, Krysten L. Connon, hereby certify that a true and correct copy of 

the foregoing were served via first-class mail to the following: 

Hilary C. Tomkins, Solicitor 
United States Department of Interior 
Office of the Solicitor 
1849 C. Street, N.W. Room 6455 
Washington, D.C. 20240 

Sally Jewell 
Secretary of the Interior 
United States Department of the Interior 
Office of the Secretary 
1849 C. Street, N.W. 
Washington, D.C. 20240 

Loretta E. Lynch 
Attorney General 
United States Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, D.C. 20530-0001 

Martha L. King 
Fredericks Peebles & Morgan LLP 
1900 Plaza Drive 
Louisville, CO 80027 

  Case: 15-71772, 06/11/2015, ID: 9571176, DktEntry: 1-1, Page 28 of 29



 
 
 
 
 
 
 
 
 
 
 
Dated:  June 11, 2015 

/s/ Krysten L. Connon    
Richard J. Zack (PA No. 77142) 
Jay A. Dubow (PA No. 41741)  
Derek E. Hines (PA No. 311538) 
Krysten L. Connon (PA No. 314190) 
PEPPER HAMILTON LLP 
3000 Two Logan Square 
Eighteenth & Arch Streets 
Philadelphia, PA  19103-2799 
215.981.4000 
 
Attorneys for Petitioner. 
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UNITED STATES COURT OF APPEALS for the NINTH CIRCUIT

Office of the Clerk

After Opening a Case – Counseled Non-Immigration Agency Cases
(revised January 2015)

Court Address – San Francisco Headquarters

Mailing Address for 
U.S. Postal Service

Mailing Address for
Overnight Delivery
(FedEx, UPS, etc.)

Street Address

Office of the Clerk
James R. Browning
Courthouse
U.S. Court of Appeals
P.O.  Box 193939
San Francisco, CA
94119-3939

Office of the Clerk
James R. Browning
Courthouse
U.S. Court of Appeals
95 Seventh Street
San Francisco, CA
94103-1526

95 Seventh Street
San Francisco, CA 
94103

Court Addresses – Divisional Courthouses

Pasadena Portland Seattle

Richard H. Chambers
Courthouse
125 South Grand Avenue
Pasadena, CA 91105

The Pioneer Courthouse
700 SW 6th Ave, Ste 110
Portland, OR 97204

William K. Nakamura
Courthouse
1010 Fifth Avenue
Seattle, WA 98104

Court Website – www.ca9.uscourts.gov

The Court’s website contains the Court’s Rules and General Orders, information
about electronic filing of documents, answers to frequently asked questions,
directions to the courthouses, forms necessary to gain admission to the bar of the
Court, opinions and memoranda, recordings of oral arguments, links to practice
manuals, and an invitation to join our Pro Bono Program.  
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Court Phone List

Main Phone Number. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-8000 

Attorney Admissions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-7800

Calendar Unit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-8190

Docketing.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-7840

Death Penalty. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-8197

Electronic Filing – CM/ECF. . . . . . . . . . . . . . . . . . . . . . . . . . . . Submit form at
http://www.ca9.uscourts.gov/cmecf/feedback

Library. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-8650

Mediation Unit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-7900

Motions Attorney Unit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-8020

Procedural Motions Unit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-7860

Records Unit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (415) 355-7820

Divisional Court Offices:
Pasadena.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (626) 229-7250
Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (503) 833-5300
Seattle.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (206) 224-2200

Electronic Filing - CM/ECF

The Ninth Circuit’s CM/ECF (Case Management/Electronic Case Files) system is
mandatory for all attorneys filing in this Court, unless they are granted an
exemption.  All non-exempted attorneys who appear in an ongoing case are
required to register for and to use CM/ECF.  Registration and information about
CM/ECF is available on the Court’s website at www.ca9.uscourts.gov under
Electronic Filing–CM/ECF.  Read the Circuit Rules, especially Ninth Circuit Rule
25-5, for guidance on CM/ECF, including which documents can and cannot be
filed electronically.
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Rules of Practice

The Federal Rules of Appellate Procedure (Fed. R. App. P.), the Ninth Circuit
Rules (9th Cir. R.) and the General Orders govern practice before this Court.  The
rules are available on the Court’s website at www.ca9.uscourts.gov under Rules.

Practice Resources

The Appellate Lawyer Representatives’ Guide to Practice in the United States
Court of Appeals for the Ninth Circuit is available on the Court’s website
www.ca9.uscourts.gov at Guides and Legal Outlines > Appellate Practice Guide. 
The Court provides other resources in Guides and Legal Outlines. 

Admission to the Bar of the Ninth Circuit 

All attorneys practicing before the Court must be admitted to the Bar of the Ninth
Circuit.  Fed. R. App. P. 46(a); 9th Cir. R. 46-1.1 & 46-1.2.

For instructions on how to apply for bar admission, go to www.ca9.uscourts.gov
and click on the Attorneys tab > Attorney Admissions > Instructions.

Notice of Change of Address

Counsel who are registered for CM/ECF must update their personal information,
including street addresses and email addresses, online at:
https://pacer.psc.uscourts.gov/pscof/login.jsf  9th Cir. R. 46-3.

Counsel who have been granted an exemption from using CM/ECF must file a
written change of address with the Court.  9th Cir. R. 46-3.

Payment of Fees

The $500.00 filing fee or a motion to proceed in forma pauperis shall accompany
the petition.  9th Cir. R. 3-1.  

A motion to proceed in forma pauperis must be supported by the affidavit of
indigency found at Form 4 of the Federal Rules of Appellate Procedure, available
at the Court’s website, www.ca9.uscourts.gov, under Forms.
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Failure to satisfy the fee requirement or to apply to proceed without payment of
fees will result in the petition’s dismissal.  9th Cir. R. 42-1.  

Motions Practice

Following are some of the basic points of motion practice, governed by Fed. R.
App. P. 27 and 9th Cir. R. 27-1 through 27-14.

• Neither a notice of motion nor a proposed order is required.  Fed. R. App. P.
27(a)(2)(C)(ii), (iii).  

• Motions may be supported by an affidavit or declaration.  28 U.S.C. § 1746.
• Each motion should provide the position of the opposing party.  Circuit

Advisory Committee Note to Rule 27-1(5); 9th Cir. R. 31-2.2(b)(6).  
• A response to a motion is due 10 days from the service of the motion.  Fed.

R. App. P. 27(a)(3)(A).  The reply is due 7 days from service of the
response.  Fed. R. App. P. 27(a)(4); Fed. R. App. P. 26(c).  

• A response requesting affirmative relief must include that request in the
caption.  Fed. R. App. P. 27(a)(3)(B).

• A motion filed after a case has been scheduled for oral argument, has been
argued, is under submission or has been decided by a panel, must include on
the initial page and/or cover the date of argument, submission or decision
and, if known, the names of the judges on the panel.  9th Cir. R. 25-4.

Emergency or Urgent Motions

All emergency and urgent motions must conform with the provisions of 9th Cir. R.
27-3.  Note that a motion requesting procedural relief (e.g., an extension of time to
file a brief) is not the type of matter contemplated by 9th Cir. R. 27-3.  Circuit
Advisory Committee Note to 27-3(3).

Prior to filing an emergency motion, the moving party must contact an attorney in
the Motions Unit in San Francisco at (415) 355-8020.  

When it is absolutely necessary to notify the Court of an emergency outside of
standard office hours, the moving party shall call (415) 355-8000.  Keep in mind
that this line is for true emergencies that cannot wait until the next business day
(e.g., an imminent execution or removal from the United States).  

After Opening a Case – Counseled Non-Immigration Agency Cases Page 4
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Briefing Schedule

The Court sets the briefing schedule at the time the petition is docketed.

Certain motions (e.g., a motion for dismissal) automatically stay the briefing
schedule.  9th Cir. R. 27-11.

The opening and answering brief due dates are not subject to the additional time
described in Fed. R. App. P. 26(c).  9th Cir. R. 31-2.1. The early filing of
petitioner’s opening brief does not advance the due date for respondent’s
answering brief.  Id. 

Extensions of Time to file a Brief

Streamlined Request
Subject to the conditions described at 9th Cir. R. 31-2.2(a), you may request one
streamlined extension of up to 30 days from the brief’s existing due date.  Submit
your request via CM/ECF using the “File Streamlined Request to Extend Time to
File Brief” event on or before your brief’s existing due date.  No form or written
motion is required.

Written Extension 
Requests for extensions of more than 30 days will be granted only upon a written
motion supported by a showing of diligence and substantial need.  This motion
shall be filed at least 7 days before the due date for the brief.  The motion shall be
accompanied by an affidavit or declaration that includes all of the information
listed at 9th Cir. R. 31-2.2(b).  

The Court will ordinarily adjust the schedule in response to an initial motion. 
Circuit Advisory Committee Note to Rule 31-2.2.  The Court expects that the brief
will be filed within the requested period of time.  Id.  

Contents of Briefs and Record

The required components of a brief are set out at Fed. R. App. P. 28 and 32, and
9th Cir. R. 28-2, 32-1 and 32-2.

After Opening a Case – Counseled Non-Immigration Agency Cases Page 5
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The content and filing of the record are governed by Fed. R. App. P. 16(a) and 17. 
If respondent does not file the record or certified list by the specified date,
petitioner may move to amend the briefing schedule.  

Excerpts of Record

The Court requires Excerpts of Record rather than an Appendix.  9th Cir. R. 30-
1.1.  Please review 9th Cir. R. 17-1.3 through 17-1.6 to see a list of the specific
contents and format.  For Excerpts that exceed 75 pages, the first volume must
comply with 9th Cir. R. 17-1.6 and 30-1.6(a).  Excerpts exceeding 300 pages must
be filed in multiple volumes.  9th Cir. R. 30-1.6(a).

Respondent may file supplemental Excerpts, and petitioner may file further
Excerpts. 9th Cir. R. 17-1.7; 17-1.8; 30-1.7 and 30-1.8.  If you are a respondent
responding to a pro se brief that did not come with Excerpts, then your Excerpts
need only include the contents set out at 9th Cir. R. 30-1.7.
 
Excerpts must be submitted in PDF format on CM/ECF on the same day the filer
submits the brief, unless the Excerpts contain sealed materials.  If the Excerpts
contain sealed materials, please electronically submit only the unsealed volumes.
The filer shall serve a paper copy of the Excerpts on any party not registered for
CM/ECF.

After electronic submission, the Court will direct the filer to file 4
separately-bound excerpts of record with white covers in paper copy.

Mediation Program 

Mediation Questionnaires are required in all counseled, agency cases except those
cases seeking review of a Board of Immigration Appeals decision.  9th Cir. R.
15-2.

The Mediation Questionnaire is available on the Court’s website at
www.ca9.uscourts.gov under Forms.  The Mediation Questionnaire should be filed
within 7 days of the docketing of the petition.  The Mediation Questionnaire is
used only to assess settlement potential.
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If you are interested in requesting a conference with a mediator, you may call the
Mediation Unit at (415) 355-7900, email ca09_mediation@ca9.uscourts.gov or
make a written request to the Chief Circuit Mediator.  You may request
conferences confidentially.  More information about the Court’s mediation
program is available at http://www.ca9.uscourts.gov/mediation.

Oral Hearings

Notices of the oral hearing calendars are distributed approximately 10 weeks
before the hearing date. 

The Court will change the date or location of an oral hearing only for good cause,
and requests to continue a hearing filed within 14 days of the hearing will be
granted only upon a showing of exceptional circumstances.  9th Cir. R. 34-2.

Oral hearing will be conducted in all cases unless all members of the panel agree
that the decisional process would not be significantly aided by oral argument.  Fed.
R. App. P. 34(a)(2).
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Ninth Circuit Appellate Lawyer Representatives
APPELLATE MENTORING PROGRAM

1. Purpose

The Appellate Mentoring Program is intended to provide mentoring on a
voluntary basis to attorneys who are new to federal appellate practice or would
benefit from guidance at the appellate level.  In addition to general assistance
regarding federal appellate practice, the project will provide special focus on two
substantive areas of practice - immigration law and habeas corpus petitions. 
Mentors will be volunteers who have experience in immigration, habeas corpus,
and/or appellate practice in general.  The project is limited to counseled cases. 

2. Coordination, recruitment of volunteer attorneys, disseminating information
about the program, and requests for mentoring 

Current or former Appellate Lawyer Representatives (ALRs) will serve as
coordinators for the Appellate Mentoring Program.  The coordinators will recruit
volunteer attorneys with appellate expertise, particularly in the project's areas of
focus, and will maintain a list of those volunteers.  The coordinators will ask the
volunteer attorneys to describe their particular strengths in terms of mentoring
experience, substantive expertise, and appellate experience, and will maintain a
record of this information as well. 

The Court will include information about the Appellate Mentoring Program
in the case opening materials sent to counsel and will post information about it on
the Court's website.  Where appropriate in specific cases, the Court may also
suggest that counsel seek mentoring on a voluntary basis.

Counsel who desire mentoring should contact the court at
mentoring@ca9.uscourts.gov, and staff will notify the program coordinators. The
coordinators will match the counsel seeking mentoring with a mentor, taking into
account the mentor's particular strengths. 

3. The mentoring process 

The extent of the mentor's guidance may vary depending on the nature of the case,
the mentee's needs, and the mentor's availability.  In general, the mentee should
initiate contact with the mentor, and the mentee and mentor should determine
together how best to proceed.  For example, the areas of guidance may range from
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basic questions about the mechanics of perfecting an appeal to more sophisticated
matters such as effective research, how to access available resources, identification
of issues, strategy, appellate motion practice, and feedback on writing.     

4. Responsibility/liability statement

The mentee is solely responsible for handling the appeal and any other
aspects of the client's case, including all decisions on whether to present an issue,
how to present it in briefing and at oral argument, and how to counsel the client. 
By participating in the program, the mentee agrees that the mentor shall not be
liable for any suggestions made. In all events, the mentee is deemed to waive and
is estopped from asserting any claim for legal malpractice against the mentor.  

The mentor's role is to provide guidance and feedback to the mentee.  The
mentor will not enter an appearance in the case and is not responsible for handling
the case, including determining which issues to raise and how to present them and
ensuring that the client is notified of proceedings in the case and receives
appropriate counsel.  The mentor accepts no professional liability for any advice
given. 

5. Confidentiality statement

The mentee alone will have contact with the client, and the mentee must
maintain client confidences, as appropriate, with respect to non-public information. 
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UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 

Circuit Mediation Office 
Phone (415) 355-7900 Fax (415) 355-8566 

http://www.ca9.uscourts.gov/mediation

MEDIATION QUESTIONNAIRE

The purpose of this questionnaire is to help the court’s mediators provide the best possible mediation 
service in this case; it serves no other function.  Responses to this questionnaire are not confidential.  
Appellants/Petitioners must electronically file this document within 7 days of the docketing of the case.   
9th Cir. R. 3-4 and 15-2. Appellees/Respondents may file the questionnaire, but are not required to do so. 

9th Circuit Case Number(s):

District Court/Agency Case Number(s):

District Court/Agency Location:

Case Name: v.

If District Court, docket entry number(s) 
of order(s) appealed from:

Name of party/parties submitting this form:

Briefly describe the dispute that gave rise to this lawsuit.

Briefly describe the result below and the main issues on appeal.

(Continue to next page)

  
This form is available in a fillable version at http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Mediation_Questionnaire.pdf 
 

.
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Describe any proceedings remaining below or any related proceedings in other tribunals.

Provide any other thoughts you would like to bring to the attention of the mediator.

Any party may provide additional information in confidence directly to the Circuit Mediation Office at 
ca09_mediation@ca9.uscourts.gov.  Provide the case name and Ninth Circuit case number in your 
message.  Additional information might include level of interest in including this case in the mediation 
program, the case’s settlement history, issues beyond the litigation that the parties might address in a 
settlement context, or future events that might affect the parties’ willingness or ability to mediate the case.  

CERTIFICATION OF COUNSEL

I certify that:

a current service list with telephone and fax numbers and email addresses is attached 
(see 9th Circuit Rule 3-2).

I understand that failure to provide the Court with a completed form and service list 
may result in sanctions, including dismissal of the appeal.

Signature

("s/" plus attorney name may be used in lieu of a manual signature on electronically-filed documents.)

Counsel for

How to File: Complete the form and then convert the filled-in form to a static PDF (File > Print > PDF 
Printer or any PDF Creator). To file, log into Appellate ECF and select File Mediation Questionnaire. (Use 
of the Appellate ECF system is mandatory for all attorneys filing in this Court, unless they are granted an 
exemption from using the system.) 
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Molly C. Dwyer 

Clerk of Court  

Office of the Clerk 

United States Court of Appeals for the Ninth Circuit  
Post Office Box 193939 

San Francisco, California 94119-3939 

415-355-8000 

 

June 11, 2015 

   

 
 

No.: 15-71772 

Short Title: The Chippewa Cree Tribe of the v. USDOI, et al 

 

Dear Petitioner/Counsel 

Your Petition for Review has been received in the Clerk's office of the United 

States Court of Appeals for the Ninth Circuit. The U.S. Court of Appeals docket 

number shown above has been assigned to this case. You must indicate this Court 

of Appeals docket number whenever you communicate with this court regarding 

this case.  

The due dates for filing the parties' briefs and otherwise perfecting the 

petition have been set by the enclosed "Time Schedule Order," pursuant to 

applicable FRAP rules. These dates can be extended only by court order. 

Failure of the petitioner to comply with the time schedule order will result in 

automatic dismissal of the petition. 9th Cir. R. 42-1. 
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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT  

FILED 

 

JUN 11 2015 

 
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS  

 

THE CHIPPEWA CREE TRIBE OF 

THE ROCKY BOY RESERVATION, 

MONTANA,  

 

                     Petitioner, 

 

   v. 

 

U.S. DEPARTMENT OF THE 

INTERIOR; SALLY JEWELL, in her 

official capacity as Secretary of the 

Interior,  

 

                     Respondents.  

No. 15-71772 

    

DOI No.   

Department of Interior 

 

TIME SCHEDULE ORDER 
 

 

The parties shall meet the following time schedule. 

Thu., June 18, 2015 Mediation Questionnaire due. If your registration for 

Appellate ECF is confirmed after this date, the 

Mediation Questionnaire is due within one day of 

receiving the email from PACER confirming your 

registration. 

Mon., August 31, 2015 Petitioner's opening brief and excerpts of record shall 

be served and filed pursuant to FRAP 32 and 9th Cir. 

R. 32-1. 

Tue., September 29, 2015 Respondents' answering brief and excerpts of record 

shall be served and filed pursuant to FRAP 32 and 

9th Cir. R. 32-1. 
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The optional petitioner's reply brief shall be filed and served within fourteen 

days of service of the respondents' brief, pursuant to FRAP 32 and 9th Cir. R. 

32-1. 

Failure of the petitioner to comply with the Time Schedule Order will result in 

automatic dismissal of the appeal. See 9th Cir. R. 42-1.  

 

FOR THE COURT: 

Molly C. Dwyer 

Clerk of Court 

 

Bradley Ybarreta 

Deputy Clerk 
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