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QUESTION PRESENTED

The Indian Civil Rights Act of 1968 (“ICRA”), 25
U.5.C. §1303, provides: “The privilege of the writ of
habeas corpus shall be available to any person, in a
court of the United States, to test the legality of his
detention by order of an Indian tribe.”

For more than 20 years, federal courts have
construed the “detention” requirement for habeas
jurisdiction under the ICRA as synonymous with the
“custody” requirement for jurisdiction under other
federal habeas statutes. In a divided panel decision,
the Ninth Circuit below held, contrary to “every other
federal appellate court to have addressed the
question,” Pet. App. 38a, that “detention” under the
ICRA presents a far stricter standard than “custody”
under other federal habeas statutes. Applying this
heightened standard, the panel majority held that
federal courts lacked subject matter jurisdiction to
consider a tribe member’s challenge to an order
banishing her from all tribal land for 10 years without
any process.

This case presents a question that divides the
cireuits: Should the “detention” requirement for habeas
review under the ICRA be construed “more narrowly
than” the “custody” showing required under other
federal habeas statutes?
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PARTIES TO THE PROCEEDINGS BELOW

In addition to the parties listed in the caption, also
party to the proceedings below were Donna Caesar,
Dolly Suehead, and Barbara Suehead, each of whom
were dismissed by the Court of Appeals for the Ninth
Circuit, and none of whom is filing a petition for
cerfiorari.



1l

TABLE OF CONTENTS
Question Presented .......ccccomiivinniinecenineieeeens i
Parties to The Proceedings Below ...cc.cvvvmnveenniiiicinns i
Opinions Below.... .o 1
JUTISALICEION c1vvvvvvvrreeeeeeenrnnenirerrrrrreseresssssssssasesseanammmrnnnees 1
Statutes Involved .......cove e 1
Statement Of The Case ....ccovvrerieeeiieeeciiiiirrr s e eescceenae 2
A. The Indian Civil Rights Act 0f 1968 ...ovveeriirnnns 4
B. Factual Background ....cccceeeeeeemriiicicivivnnnnnnnnnnn 5
C. Proceedings Below ......ccieereivreirnnoniiiaceeeveeens 6
Reasons for Granting the Petition.......eveeeeeeecaeeeaaee 11
I. The Decision Below Creates A Split In The
CLECUITS. wurniieeereeererrrasserrerresesesrrrerrrreennaeeessossssnns 11
IT. The Issue Is Important And Recurring.............. 21
11I. The Ninth Circuit’s Decision Is Erroneous........ 26
COTCLUSION ...ieeieeeeeiiiiieeee s reererr e s aeessssssassssnsanns 27
Appendix A — Opinion of the court of appeals
Max, 14, 2017 cueeeeeiiimiieeeee s la
Appendix B — Opinion of the district court
(Mazr. 21, 2014) ....ooccerieevreeennensciesnnanesenssans 53a

Appendix C — Order denying rehearing en banc
(APT. 24, 2017) et et aeenes 78a



v
TABLE OF AUTHORITIES
Page(s)
Cases

Barry v. Bergen Cty. Prob. Dep't,
128 F.3d 152 (3d Cir. 1997) ....ccueen. rrreeiean——aas 16

Boozer v. Wilder,
381 F.3d 931 (9th Cir. 2004)......coeeevvverreeeeeeerann. 17

Colebut v. Mashantucket Pequot Tribal
Nation Tribal Elders Council,
No. 05-CV-00247, 2007 WL 174384
(D. Conn. Jan. 19, 2007) ....ccceoierrreeeeeeecmeeereae 20

Colliflower v. Garland,
342 F.2d 369 (9th Cit. 1965)..memvvveevmoreeooooosoro, 14

Dryv. CFR Court of Indian Offenses for
Choctaw Nation,
168 F.3d 1207 (10th Cir. 1999)...ceveeeeeeeereenneen.. 15

Hensley v. Mun. Court, San Jose
Milpitas Judicial Dist.t, Santa Clara
Cty., Cal,
411 U.S. 345 (1973) cccvrrererracrrreennnveeeeeeeaaeersnann 8,12

Jeffredo v. Macarro,
599 F.3d 913 (9th Cir. 2010)....ccccreevennn...... 9,17, 26

Jones v. Cunningham,
371 U.S. 236 (1963)uuueeeeeeeeeeeceveireeeeeee s passim

Kanivets v. Riley,
286 F. Supp. 2d 460 (E.D. Pa. 2008) ......cccce........ 17



Kelsey v. Pope,
809 F.3d 849 (6th Cir. 2016)....... e e —————— 16

Lewis v. White Mountain Apache Tribe,
584 F. App’x 804 (9th Cir. 2014).....uvveecreccarenees 17

Muay v. Guckenberger,
No. C-1-00-794, 2001 WL 1842462
(5.D. Ohio Apr. 26, 2001).......ccccoeiiiviiiinrrieainns 17

Moore v. Nelson,
270 F.3d 789 (9th Cir. 2001)..cccceeeireiiiiiiicanaanrnnnnne 17

Napoles v. Rogers,
No. 16-CV-01933, 2017 WL 2930852
(E.D. Cal. July 10, 2017)..vvvvrrrernrrreeeenaeeeaeee 3, 20, 22

Nowakowski v. New York,
835 F.3d 210 (24 Cir. 2016) ............ e 20

Payer v. Turtle Mountain Tribal
Council,
No. A4-03-1058, 2003 WL 22339181
(D.N.D. Oct. 1, 2008)..cccminniiiniirecccceecsseccananaeees 17

Poodry v. Tonawanda Band of Seneca
Indians,
85 F.3d. 874 (2d Cir. 1996) ...ccovverrvrurainrrenns passim

Quitiquit v. Robinson Rancheria
Citizens Bus. Counctl,
No. 11-CV-0983, 2011 WL 2607172
(N.D. Cal. July 1, 2011) ceeveereerreervcreracnrrnnrnennas 17

Santa Clara Pueblo v. Martinez,
436 U.8. 49 (1978) coerreeeeeee e passim



vi

Shenandoah v. U.S. Dep’t. of the

Interior,

159 F.3d 708 (2d Cir. 1998) ccoovuvvvieeeeeeeeeeeevrenen. 19
Stymiest v. Rosebud Sioux Tribe,

No. CIV. 14-3001, 2014 WL 1165925

(D.S.D. Mar. 21, 2014) ....oorrerreeeeeeeeceereeceeeeeseaes 16
Talton v. Mayes,

163 U.S. 376 (1896} ......eeeeeeeeeeeericiiitieeeeeeereneenennes 4
Tavares v. Whitehouse,

No. 13-CV-2101 (E.D, Cal. Oct. 10,

2013), ECF NO. Lovereeeeeeeecveeeeeeeeeeneane 6, 20, 22
Trop v. Dulles,

356 U.S. 86 (1958)..cviiiieieeieeeceee vt crevene s 24
Valenzuela v. Silversmith,

699 F.3d 1199 (10th Cir. 2012)...cccecevuveeevcneennn.. 15
Vega v. Schneiderman,

861 F.3d 72 (2d Cir. 2017) eeeeeeeeeeerirrrens erren———— 19
Walton v. Tesuque Pueblo,

443 F.3d 1274 (10th Cir. 2006)...ue.ceceeeceeeeaennnn.. 15
Statutes and Regulations
25 U.S.C.

81302 e ae e 1,6, 21

§L302(2) cevvererrrrneeerreenmerremresseesnsesseeeeeeaease et eesnean 1

81302} (1) ceverierereeeeerteeteecere st 5

§1302(8)(8) .eveeerrriiieeeee et eree s 5, 22

81308 e vere s passim



vii

28 U.S.C.
GL254(L) coeceereeeeeeirreesirrnre e e e smn e e e e e neeeseesnaaees 1
G224 ... e passim
B2242.....oeeeceerrrreaaeeaee e e et 13, 26
§2243....eeeeeriirrreeen e et a s s s 26
§2244..oeeiiiiitrreee e e e e aeea e e e e e nnas s e sbaaa e 26
B2244(A) ..ccovrrenreenrererescrteeaeeaaeieceaeeeusssssraasssssianns 13
§2245...uvreeerrureniieiniee e reee et sessssssranesasas 13, 26
§224.1ueieeeeeeeecieeeee e ettt e e e e e e e raaeaneaeaenan 13, 26
B 22081 eeireeeeereeeeeeree e e ettt et e e e e s e e e e e e e e e s aanas 26
B2254, 111 rireeeeeeeeceeeerrereesesiesrenarantsaeesssnnnrrreeeeaesan 2,19
B2254(8) ..ecvvvirrrereaeeneerenrrrroerssre s s s r e ssssrnessaas 16
B 2255, eeieiirreeeiiireeessrsnnsaaaaannaaaaaaereee e e nees 2, 13, 26
Miscellaenous
1-9 Cohen’s Handbook of Federal Indion
Laww §9.09 (2017) ..ovvveeeeerrriremreeeere e eeeeeeeas 12
Cohen’s Handbook of Federal Indian
Law §9.09 (Nell Jessup Newton ed.,
2002) et srrre s et ee e e e neeens e aereeessbaaassenan 10
Donna Ennis, The High Cost of Tribal
Banishment, INDIAN COUNTRY TODAY
(Oct. 7, 2014),
hitps:/findiancountrymedianetwork.
com/news/opinions/the-high-cost-of-
tribal-banishment/ .........cccooiiiiiiiiieneremeeccccannns 23, 24
Fond du Lac Band of Lake Superior
Chippewa, www.fdlrez.com ........ooooeiririviniiiinnnnn.n. 24



viil

Frequently Asked Questions, Bureau of
Indian Affairs, U.S. DEPT OF THE
INTERIOR,
https://www bia.gov/frequently-

asked-QUESHIONS....cccveeeecveeeee e

Geographic Identifiers, 2010 Census
Summary File 1, American
Factfinder, available at
https:/Hactfinder.census.gov/faces/

navfjsf/pagesfindex.xhtml.........eueeeeee......

INDIAN COUNTRY TODAY (Aug. 30, 2006),
hitp:/
indiancountrytodaymedianetwork.co
m/ictarchives/2006 /08/30/self-
determination-or-self-decimation-
banishment-and-disenrollment-in-

indian-country-127778.uueuieeeeeeeeeeevvvanenn.

Patrice H. Kunesh, Banishment As

Cultural Justice in Contemporary
Tribal Legal Sys., 37 N.M. L. REv. 85

@007 F

Reservations by State,
AAANATIVEARTS.COM,
https:/f'www.aaanativearts.com/

reservations-by-state .........cceeccviviieeennnns

Wm. Garth Snider, Banishment: The
History of Its Use and a Proposal for
Its Abolition Under the First
Amendment, 24 NEW ENG. J. ON
CRrIM. & C1v. CONFINEMENT 455



ix

Tribal Banishment, INDIAN COUNTRY
TODAY (Oct. 7, 2014),
https:/findiancountrymedianetwork.
com/news/opinions/the-high-cost-of-
tribal-banishment/ .......cccoeiviiiiniiereeeinmensecccreccneeee 24

David E. Wilkins, A Most Grievous
Display of Behavior: Self-Decimation
in Indian Country, 2013 MICH. ST. L.
REV. 325 (2013) .ooovvereeeacmieeaeaamiareseeeeeeernescceeaas 23

David Wilkins, Self-Determination or
Self-Decimation? “Banishment and
Disenrollment in Indian Country”................. 24, 25



PETITION FOR A WRIT OF CERTIORARI

Petitioner Jessica Tavares respectfully petitions for
a writ of certiorari to review the judgment of the U.S.
Court of Appeals for the Ninth Circuit.

OPINIONS BELOW

The divided panel decision of the United States
Court of Appeals for the Ninth Circuit is published at
851 F.3d 863 and reproduced at Petition Appendix
(Pet. App.) 1a-52a. The Ninth Circuit’s order denying
rehearing and rehearing en banc is reprinted at Pet.
App. 78a. The decision of the district court is available
at 2014 WL 1155798 (Maxr. 21, 2014) and is reprinted
at Pet. App. b3a-77a.

JURISDICTION

The judgment of the court of appeals was entered
on March 14, 2016, The court of appeals’ order denying
the petition for rehearing and rehearing en banc was
entered on April 24, 2017. Justice Kennedy extended
the time to file a petition for certiorari to September
21, 2017. No. 17A60 (July 14, 2017). Jurisdiction in
this Court rests on 28 U.S.C. §1254(1).

STATUTES INVOLVED

Section 1303 of the Indian Civil Rights Act of 1968
(“ICRA™), 25 U.S.C. §1303, provides:

The privilege of the writ of habeas corpus shall
be available to any person, in a court of the
United States, to test the legality of his
detention by order of an Indian tribe.

Section 1302 of the ICRA extends many of the civil
rights protections contained in the Bill of Rights to
members of Indian tribes. As relevant to petitioner’s
claims here, 25 U.S.C. §1302(a) provides:



No Indian tribe in exercising powers of self-
government shall—

(1) make or enforce any law prohibiting the
free exercise of religion, or abridging the
freedom of speech, or of the press, or the right
of the people peaceably to assemble and to
petition for a redress of grievances:

* * W

(8) deny to any person within its jurisdiction
the equal protection of its laws or deprive any
person of liberty or property without due
process of law; * ¥ *

STATEMENT OF THE CASE

The decision below breaks from more than 20 years
of precedent—including decisions from several federal
Courts of Appeals—on the scope of the habeas corpus
remedy available under the Indian Civil Rights Act of
1968 (“ICRA”), 25 U.S.C. §1303. Since the Second
Circuit’s decision in Poodry v. Tonawanda Bond of
Seneca Indians, 85 F.8d 874 (2d Cir. 1996), federal
courts have consistently treated “detention”—a
requirement for habeas jurisdiction under §1303—as
synonymous with “custody,” the term used in other
federal habeas statutes. See 28 U.S.C. §§2241, 2254,
22565, Indeed, as the dissent recognized, courts have
become so used to treating the two standards as
identical that “the bodies of law construing the
‘defention’ and ‘custody’ requirements” have become
“interdependent”—“[jJust as habeas courts applying
the ICRA rely on authorities construing ‘custody’ in
general habeas contexts, courts in general habeas
contexts rely on authorities construing ‘detention’
under the ICRA.” Pet. App. 32a-33a.



The panel majority below put an end to that
equivalence by holding that courts must construe
“detention” under §1303 far “more narrowly” than
“custody” in all other federal habeas provisions. Id. at
26a. Accordingly, in the Ninth Circuit alone, a
petitioner secking federal habeas review of a tribal
sanction under the ICRA must show a greater liberty
deprivation (the Ninth Circuit strongly implies that
only physical incarceration will suffice) than
petitioners seeking review under any other habeas
statute, who may challenge any “severe restrainffj on
individual liberty,” including parole and other
limitations short of physical custody. Id. at 32a. The
dissent below correctly observed that the majority’s
new rule “splits from every other federal appellate
court to have addressed this question,” id. at 38a, and
at least one district court has already remarked on the
Ninth Circuit’s about-face. See Napoles v. Rogers, No.
16-CV-01933, 2017 WL 2930852, at *3 (E.D. Cal. July
10, 2017) (after acknowledging traditional Poodry rule,
noting that “[t]he Ninth Circuit, however, has recently
interpreted the ‘detention’ requirement under §1303 in
a more restrictive manner than the ‘in custody’
requirement found in other federal habeas statutes”).

Moreover, because habeas review under §1303 1s
the only federal remedy available for civil rights
violations under the ICRA, Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 57-58 (1978), the scope of that
remedy is of extraordinary practical importance.
Petitioner is a tribal elder banished from all tribal land
for 10 years—without process or right to appeal—for
exercising her free speech rights under the ICRA.
Outside the Ninth Circuit, she would be entitled to
federal habeas review of the tribe’s banishment order,
relief that the Ninth Circuit’s new rule forecloses. More



broadly, the Ninth Circuit’s decision presents a
recurring issue of national importance as banishment
from tribal lands, already a centuries-old tribal
sanction, is swiftly “becom[ing] the prevalent means of
social control and punishment within tribal
jurisdictions.” Patrice H. Kunesh, Banishment As
Cultural Justice in Contemporary Tribal Legal Sys., 37
N.M. L. REV. 85, 145 (2007). This is distinct from tribal
disenrollment, which implicates the tribe’s right to
define its membership, and is not at issue in this case.
As a result of the new standard articulated by the
court of appeals, tribal members such as petitioner
may now be severely punished, even banished from
their tribe for years, for exercising the very civil rights
that the ICRA exists to protect.

A. The Indian Civil Rights Act of 1968

Congress enacted the ICRA in response to a series
of cases, beginning in the late Nineteenth Century,
foreclosing constitutional challenges in federal court to
actions by Indian tribal authorities. See, e.g., Toalton v.
Mayes, 163 U.S. 376, 384 (1896) (holding that habeas
petitioner could not maintain federal court, Fifth
Amendment challenge to tribal conviction, because
tribal authority was “not operated upon by the fifth
amendment”). In 1968, Congress exercised its “plenary
authority” over Indian affairs “to modify the effect of
Talion and its progeny by imposing certain restrictions
upon tribal governments similar, but not identical, to
those contained in the Bill of Rights and the
Fourteenth Amendment.” Santa Clara Pueblo, 436
U.S. at 56, 57. The ICRA prohibits any tribe
“exercising powers of self-government” from “mak|[ing]
or enfor[ing] any law * * * abridging the freedom of
speech * * * or [the right] to petition for a redress of
grievances” and “depriv[ing] any person of liberty or



property without due process of law.” 25 U.S.C.
§1302(a)(1), (8).

In Santa Clara Pueblo, this Court held that the
ICRA did not create a civil cause of action in federal
courts against tribal officials. 436 U.S. at 52. Instead,
the ICRA’s habeas corpus provision, “the only remedial
provision expressly supplied by Congress,” constitutes
the sole means of enforcing the rights guaranteed by
the ICRA in federal court. Id. at 58. This provision
ensures that “[tThe privilege of the writ of habeas
corpus shall be available to any person, in a court of
the United States, to test the legality of his detention
by order of an Indian tribe.” 25 U.S.C. §1303.

B. Factual Background

Petitioner Jessica Tavares is a member of the
United Auburn Indian Community (“UAIC” or “Tribe”),
a federally recognized Indian tribe in California.
Petitioner was a longtime leader of the UAIC, chairing
the Tribal Council (the UAIC’s primary governing
body) from 1998 to 2010. Together with others in the
Tribe, Tavares circulated a petition in 2011 to recall
several Tribal Council members. Pet. App. ba. The
recall petition made serious allegations, including
financial mismanagement, electoral misconduct,
suppression of free expression, and denial of due
process. Ibid. The Tribe’s Election Committee rejected
the petition based on procedural technicalities,
including a newly drafted ordinance (that had not been
provided to Tavares) requiring signatures on the
petition to be notarized. Id. at Ha-6a.

Four days after the recall petition was rejected, the
Tribal Council sent petitioner a notice of “discipline”
that, among other sanctions, “banned [her] from tribal
lands and facilities, for a period of ten (10) years,”



effective immediately.! Pet. App. 6a, 29a. She received
no right to a hearing or an appeal to challenge her
banishment. Id. at 7a. Under the Tribal Council’s
sentence, Tavares, who is a tribal elder, will not be
allowed to return to tribal land until November 15,
2021. Ibid.

C. Proceedings Below

District Court. After exhausting her tribal
administrative remedies for those elements of her
sentence subject to appeal—including the withholding
of economic benefits but not the 10-year banishment,
for which no review process was available—petitioner
sought federal habeas corpus relief from the
banishment order under 25 U.S.C. §1303. She
challenged the order as a violation of her rights
guaranteed under §1302 of the ICRA, including her
entitlement to due process, free speech, and to petition
the tribal government for redress. Petition for Writ of
Habeas Corpus Under Indian Civil Rights Act, Tavares
v. Whitehouse, No. 13-CV-2101 (E.D. Cal. Oct. 10,
2013), ECF No. 1. With regard to jurisdiction,
petitioner argued that “banishment is a sufficient
restraint on liberty to constitute ‘detention’ within the
meaning of §1303.” Pet. App. 66a.

The district court acknowledged that the habeas
petition “raise[d] troubling questions about the

1 The other sponsors of the recall petition and petitioners below,
Donna Caesar, Dolly Suehead, and Barbara Suechead, were
banished for only two years. Their terms of banishment expired
before the Ninth Circuit issued its decision below, and so they
were dismissed from this litigation on mootness grounds. Pet.
App. 13a n.8.



fundamental fairness of [petitioner’s] continuing
expulsion from her tribal homelands.” Pet. App. b4a.
And the court further recognized that, under then-
existing Ninth Circuit law, which followed the Second
Circuit’s decision in Poodry, 85 F.3d 874 (2d Cir. 1996),
“Itjhe term ‘detention’ in the [ICRA] must be
interpreted similarly to the ‘in custody’ requirement in
other habeas contexts,” meaning “actual physical
custody is not a jurisdictional prerequisite for federal
habeas review.” Pet. App. 66a (alteration in original;
internal quotation marks omitted). In the end,
however, the district court dismissed the habeas
petition for lack of subject matter jurisdiction,
reasoning that petitioner’s banishment did not rise to
that level. Pet. App. 72a.

Ninth Circuit. A divided Ninth Circuit panel
affirmed in a lengthy, published decision that revisited
the established legal standard that petitioners must
satisfy to qualify for habeas review under the ICRA.
Unlike the district court, the panel majority rejected
the rule that “detention” in the ICRA is synonymous
with the “in custody” requirement in other federal
habeas laws. Pet. App. 13a. Recognizing that “some
provisions of the federal habeas statutes appear to use
the terms [‘detention’ and ‘custody’] synonymously,” id.
at 17a n.11, the court nevertheless concluded that
“Congress’s choice of ‘detention’ rather than ‘custody’ in
§1303” signals “a meaningful restriction on the scope of
habeas jurisdiction under the ICRA.” Id. at 25a.

The court reasoned that, “[a]t the time Congress
enacted the ICRA, ‘detention’ was generally understood
to have a meaning distinct from and, indeed, narrower
than ‘custody.” Id. at 14a. “[D]etention’ was commonly
defined to require physical confinement.” Ibid. In
contrast, in the years leading up to the ICRA’s passage



in 1968, “the Supreme Court had begun to expand the
scope of ‘custody’ in the federal habeas statutes”
beyond the traditional requirement of “physical
custody, confinement, or detention.” Id. at 15a.
Specifically, in Jones v. Cunningham, 371 U.S. 236
(1963), the Court “expansively interpreted ‘custody’ to
include continued oversight by criminal justice
authorities with the prospect of revocation of parole
and return to incarceration,” and Hensley v. Municipal
Court, San Jose Milpitas Judicial District, Santa Clara
County, California, 411 U.8. 345, 351 (1973), then
defined “custody” for habeas purposes as any “severe
restraint[] on individual liberty.” Pet. App. 15a-16a
(internal quotations omitted). The Ninth Circuit
concluded that Congress, by using the word “detention”
rather than “custody” in §13083, intended to reject this
expansion on the traditional, physical custody
prerequisite to habeas review in the ICRA. Pet. App.
16a. The panel majority found further support for this
idea in a House committee memo that, in the court’s
view, “equated detention in the ICRA context with
imprisonment.” Id. at 17a.

The majority acknowledged that the Second Circuit
took a contrary view in Poodry, which-—far from
limiting §13083 to cases involving physical custody—
expressly adopted Hensley's far broader, “severe
restraints on [individual] liberty” test in allowing a
tribal member to challenge her permanent banishment
in federal habeas proceedings. Pet. App. 19a (internal
quotations omitted). Whereas Poodry thus treated
“detention” under the ICRA as synonymous with
“custody” under other federal habeas laws, the Ninth
Circuit rejected that approach, refusing to import
“‘analysis from the ordinary habeas context” and
“reading detention more narrowly than custody.” Pet.



App. 24a, 26a. The court suggested grounds to
distinguish Poodry but ultimately concluded that
Poodry’s analysis failed on multiple levels, and the
majority therefore “rejected” and took “issue with
Poodry’s assertion[s]” and its “flawed analysis.” Id. at
23a, 25a n.16.

Having interpreted §1303 not to reach beyond the
“histor[ic]” restriction of habeas corpus to “physical
custody, confinement, or detention,” Pet. App. 15a, the
panel majority turned to the facts of the case before it.
While recognizing the “significance” of petitioner’s 10-
year banishment and the great “personal impact” it
would have on her, the court concluded that
“temporary exclusion is not tantamount to a
detention.” Id. at 256a, 274a. Therefore, petitione} could
not challenge her banishment in federal court.

In dissent, Judge Wardlaw observed that the
majority’s “novel holding that an American Indian may
be in ‘custody’ for purposes of the general habeas
statues, but not in ‘detention’ for purposes of the
ICRA’s habeas statute,” “splits from every other federal
appellate court to have addressed this question.” Id. at
37a-38a (citing decisions from Second, Sixth, and
Tenth Circuits). Indeed, “[jlust as habeas couris
applying the ICRA rely on authorities construing
‘custody’ in general habeas contexts, courts in general
habeas contexts rely on authorities construing

‘detention’ under the ICRA.” Id. at 32a-33a.

And this until-now universally accepted position is
correct, the dissent reasoned. As the Ninth Circuit
itself previously held, “[t]he term ‘detention’ in the
[ICRA] statute must be interpreted similarly to the ‘in
custody’ requirement in other habeas contexts.” Pet.
App. 32a (quoting Jeffredo v. Macarro, 599 F.3d 913,
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918 (9th Cir. 2009)). Indeed, the dissent continued, in
addition to the word “custody,” “the word ‘detention’
also appears frequently throughout other sections of
the federal habeas statutes,” and “[tlhere is no
indication in any part of any section that the terms
might have distinct meanings.” Pet. App. 33a. “[I]f
anything, the statutes suggest, as a whole, that
‘detention’ and ‘custody’ are interchangeable,” which is
“why the Poodry court declined to differentiate
between” them. Ibid.

Under the rule applied outside the Ninth Circuit,
the dissent concluded, petitioner’s 10-year banishment
would qualify easily for habeas review under the ICRA.
In Jones, “the Supreme Court made clear that a habeas
petitioner is in ‘detention’ or ‘custody’ when she is
subjected to severe restraints on liberty that need not
rise to the level of physical confinement.” Pet. App.
38a-39a. Rather, “[a]s with ‘custody,” the restraint on
physical liberty is the essence of ‘detention’ under the
ICRA,” id. at 41a, and the dissent concluded that
petitioner easily satisfies that standard. “Banishment
15 a uniquely severe punishment,” and, accordingly, it
“has generally been held to satisfy the ‘in custody’
requirement of the general habeas laws.” Id. at 42a
(quoting Cohen’s Handbook of Federal Indian Law
§9.09, 780-81 (Nell Jessup Newton ed., 2012)).

The dissent followed the Second Circuit’s decision
in Poodry, specifically, for its holding—contrary to the
majority decision here—“that the scope of §1303 is
equivalent to that of the general federal habeas
statutes, and that therefore the petitioners
banishment orders” in that case “satisfied the
‘detention’ requirement of §1303.” Pet. App. 45a. The
dissent recognized the majority’s emphasis on the fact
that petitioner’s banishment is not permanent. Id. at
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45a-47a. “But the majority’s opinion does not explain
why the duration of [her] banishment is legally
relevant,” for “[t]he writ of habeas corpus addresses the
fact of detention, not its duration,” and “habeas reliefis
available to a prisoner no matter the length of his
sentence.” Id. at 48a (emphasis omitted). Indeed, the
dissent continued, citing specific federal habeas
decisions, “[i]f fourteen hours of mandatory attendance
at an alcohol rehabilitation program, or five hundred
hours of mandatory community service, is long enough
to severely restrain an individual’s liberty” for habeas
purposes, “then surely ten years—more than eighty
thousand hours—ofbanishment is, too.” Ibid. (citations
omitted). In short, “[wlhether under the law of our
circuit or that of any other to consider the issue,
Tavares’'s banishment places her in ‘custody,” and,
under the until-now universal rule treating the two as
synonymous, she is therefore “in ‘detention.” Id. at
42a.

The Ninth Circuit denied rehearing and rehearing
en banc.

REASONS FOR GRANTING THE PETITION

I. The Decision Below Creates A Split In The
Circuits.

By holding that courts must read “detention” in
§1303 of the ICRA “more narrowly than custody” in
other habeas laws, the decision below breaks sharply
from 20 years of federal precedent, including settled
law in the Second, Third, Sixth, and Tenth Circuits.
The difference in legal standards is significant,
moreover. In Jones, 371 U.S. at 243, this Court held
that individuals need not be physically incarcerated to
be in “custody * * * within the meaning of the federal
habeas corpus statute,” 28 U.S.C. §2241, but that it is
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“enough to invoke the help of the Great Writ” that the
sentence or other conditions imposed “significantly
restrain petitioner’s liberty to do those things which in
this country free men are entitled to do.” The cases
that followed Jones have reinforced its holding that the
writ of habeas corpus provides “a remedy for” all
“severe restraints on individual Iiberty” and that
physical custody therefore is not a prerequisite for
relief. Hensley v. Mun. Court, San Jose Milpitas
Judicial Dist., Santa Clara Cty., California, 411 U.S.
345, 351 (1973).

1. Prior to the Ninth Circuit’s decision here, federal
courts across the country interpreted the “detention”
requirement of the ICRA’s habeas corpus provision like
other federal habeas provisions, applying the rule from
Jones and its progeny. Indeed, the leading treatise on
federal Indian law states unequivocally that courts
addressing the scope of §1803 have unanimously “held
that the ‘detention’ language should be interpreted the
same as the ‘in custody’ requirement in other habeas
contexts.” 1-9 Cohen’s Handbook of Federal Indian Law
§9.09 (2017).

The first federal court of appeals to address this
issue was the Second Circuit in Poodry, which
considered “whether the habeas corpus provision of the
Indian Civil Rights Act of 1968, 25 U.S.C. §1303,
allows a federal court to review punitive measures
imposed by a tribe upon its members, when those
measures 1nvolve ‘banishment’ rather than
imprigonment.” 85 F.3d at 879. The petitioners were
members of a tribe of Seneca Indians who, like
petitioner did here, raised serious allegations of
misconduct among tribal leaders. Id. at 877. Tribal
officials retaliated by declaring the petitioners guilty of
“treason” and (among other sanctions) permanently



13

banishing them from the reservation. Id. at 876. The
petitioners in Poodry challenged their banishment by
filing a habeas petition under §1303 of the ICRA. Ibid.

The district court dismissed the petition for lack of
subject matter jurisdiction, holding that “the
banishment orders failed to give rise to a sufficient
restraint on liberty to satisfy the traditional test for
the availability of habeas relief.” Id. at 890. Petitioners
appealed, arguing that the ICRA’s habeas provision is
“more expansive” than other federal habeas provisions
and, in the alternative, that their banishment
“satisflied] the jurisdictional prerequisites of analogous
habeas statutes.” Ibid.

The Second Circuit declined to recognize any
difference in scope between the ICRA and other federal
habeas provisions, holding that it “must conduct the
same inquiry under §1303 as required by other habeas
statutes.” Poodry, 85 F.3d at 890. In sharp contrast to
the Ninth Circuit majority here, see Pet. App. 14a-17a,
the Second Circuit attached no significance to the
ICRA’s use of the word “detention” instead of “custody,”
observing that other federal habeas laws used the two
terms interchangeably:

We find the choice of language unremarkable
in light of references to “detention” in the
federal statute authorizing a motion attacking
a federal sentence, see §2255, as well as in the
procedural provisions accompanying §2241, see
§8§2242, 2244(a), 2245, 2249. Congress appears
to use the terms “detention” and “custody”
interchangeably in the habeas context.

Id. at 890-91.

The Second Circuit also reviewed the ICRA’s
legislative history and drew the opposite conclusion
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from the majority below. Poodry observed that the
“language of §1303—permitting any person ‘to test the
legality of his detention by order of an Indian tribe™—
was first introduced by the Department of the Interior
at the 1965 Senate subcommittee hearings, and closely
tracks the language of Colliflowerv. Garland, 342 F.2d
369 (9th Cir. 1965), a case frequently invoked with
approval during the 1965 hearings.” Ibid. (citation
omitted). And Colliflower, in turn, used the word
“detention” in interpreting §2241, without any
suggestion that the decision to use this term in lieu of
“‘custody” had any significance. Ibid.; see also
Colliflower, 342 F.2d at 379. Indeed, the Colliflower
court itself used the two words interchangeably, thus
confirming the lack of differentiation between them.
See id. at 378.

Accordingly, the Second Circuit concluded that the
ICRA’s habeas corpus provision was “no broader than
analogous statutory provisions for collateral relief,”
and thus, “[a]s with other statutory provisions
governing habeas relief, one seeking to invoke
jurisdiction of a federal court under §1303 must
demonstrate, under Jones * * * and its progeny, a
severe actual or potential restraint on liberty.” Poodry,
85 F.3d at 880, 893. Applying that principle, the court
held that “petitioners have surely identified severe
restraints on their liberty.” Id. at 895. “Indeed,” the
court held, petitioners’ “permanent banishment alone
*** would be sufficient to satisfy the jurisdictional
prerequisites for habeas corpus.” Ibid. “[B]anishment is
a fate “aniversally decried,” the court continued, and
the “severity of banishment as a restraint on liberty is
well demonstrated by” this Court’s precedent. Id. at
895-96.
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9. Other federal courts have consistently agreed
with Poodry that §1308’s “detention” requirement is
coextensive with “custody” in other federal habeas
statutes.

a. The Tenth Circuit, in Dry v. CFR Court of
Indian Offenses for Chociaw Nation, 168 F.3d 1207
(10th Cir. 1999), applied Poodry to habeas petitions
under the ICRA. The court “read the ‘detention’
language [of §1303] as being analogous to the ‘in
custody’ requirement contained in 28 U.S.C. §2241”
and held that the petitioners “must meet the custody
requirement * * * whether the district court bases its
jurisdiction on 25 U.8.C. §1303 or 28 U.S.C. §2241.” Id.
at 1208 n.1 (citing Poodry). Invoking the rule from
Jones and its progeny that a habeas “petitioner need
not show actual, physical custody to obtain relief’ but
need only demonstrate “severe restraints on [his or
her] individual liberty,” the court held that the release
of the petitioners on their own recognizance was
“gufficient to meet the ‘In custody’ requirement”
because, though “ostensibly free to come and go as they
please, [petitioners] remainfed] obligated to appear for
trial at the court’s discretion.” Id. at 1208.

The Tenth Circuit has since reaffirmed the point,
holding squarely that the “detention’ language
in §1303 is analogous to the ‘in custody’ requirement
contained in the federal habeas statute.” Walion v.
Tesuque Pueblo, 443 F.3d 1274, 1279 nn.1-2 (10th Cir.
2006) (dismissing a §1303 habeas petition in part
because the petitioner could not demonstrate actual
banishment from tribal lands, and citing Peodry for the
proposition that a “tribe member’s banishment from
tribal lands [was] sufficient to confer jurisdiction
under §1303”); see also Valenzuela v. Silversmith, 699
F.3d 1199, 1203 (10th Cir. 2012) (“We have recognized
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that the ‘detention’ language in §1303 is analogous to
the ‘in custody’ requirement contained in the other
federal habeas statutes.”) (brackets and internal
quotation marks omitted).

b. Law in the Sixth Circuit is the same. In Kelsey v.
Pope, 809 F.3d 849, 854 (6th Cir. 2016), the court
applied the standard of review for §2241 petitions to
§1303, citing Poodry for its rule that “habeas claims
brought under the Indian Civil Rights Act, 25 U.S.C.
§1303, are most similar to habeas actions arising under
28 U.B.C. §2241.”

c. The Third Circuit likewise treats “detention” in
§1303 as synonymous with “custody” in other habeas
statutes. Indeed, that circuit offers an example of the
“interdependenfce]” that the dissent below described,
wherein, “[jlust as habeas courts applying the ICRA
rely on authorities construing ‘custody’ in general
habeas contexts”—as the Second, Sixth, and Tenth
Circuits have done—“courts in general habeas contexts
rely on authorities construing ‘detention’ under the
ICRA.” Pet. App. 32a-33a. In Barry v. Bergen Cty.
Prob. Dep’t, 128 F.3d 152, 160-61 (3d Cir. 1997), the
Third Circuit held that a sentence to 500 hours of
community service met the “in custody” requirement of
§2254(a), relying on the Second Circuit’s analysis of
“detention” under the ICRA in Poodry.2

2 In addition to decades of clear law from the courts of appeals,
district courts across the country have followed Poodry and
consistently applied the habeas standard from .fones to §1308
petitions. See, e.g., Stymiest v. Rosebud Sioux Tribe, No. CIV. 14~
3001, 2014 WL 1165925, at *2-3 (D.3.D. Mar. 21, 2014) (drawing
from precedent applying other federal habeas corpus statutes and
applying Jones and its progeny to hold that petitioner could
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3. The ruling below conflicts squarely with these
authorities.3 The Ninth Circuit rejected the principle in
other circuits that courts “must conduct the same
inquiry under §1303 as required by other habeas
statutes.” Poodry, 85 F.3d at 890. Instead, the Ninth

challenge tribal conviction under §1303 despite completing his
gentence because the fact of his tribal conviction had been used to
enhance other sentences); Quitiquii v. Robinson Rancheria
Citizens Bus. Council, No. 11-CV-0983, 2011 WL 2607172, at *6
(N.D. Cal. July 1, 2011) (“The term ‘detentiony in §1303 is
interpreted similarly to the ‘in custody’ requirement in other
habeas contexts. For purposes of habeas corpus, a person is ‘in
detention’ or ‘in custody’ when severe restraints are imposed upon
the person’s liberty.”) (citations omitted); Payer v. Turtle
Mountain Tribal Council, No. A4-03-105, 2003 W1, 22339181, at
*4.5 (D.N.D. Oct. 1, 2003) (adopting Poodry's analysis and
“construefing] the terms ‘custody’ and ‘detention’ coextensively,”
then applying Jones to hold that “steps resembling an adverse
employment action” did not qualify as a “sufficiently severe
restraint on [] liberty” to be cognizable under §1303); see also
Kanivets v. Riley, 286 F. Supp. 2d 460, 463-64 (E.D. Pa. 2003)
(relying in part on Poodry to inmterpret §2241's “in custody”
requirement); May v. Guckenberger, No. C-1-00-794, 2001 WL
1842462, at *2 (8.D. Ohio Apr. 26, 2001) (same).

3 The decision below even rejects the Ninth Circuit’'s own prior
rule that “[dJetention [under §13083] is interpreted with reference
to custody under other federal habeas provisions.” Boozer v.
Wilder, 381 F.3d 931, 934 n.2 (9th Cir. 2004) (citing Poodry and
Moore v. Nelson, 270 F.8d 789, 791-92 (9th Cir. 2001), which
“rel[ied] on habeas cases interpreting custody to analyze detention
under ICRA®); see also Lewis v. White Mountain Apache Tribe,
584 F. App’x S04, 804 (9th Cir. 2014) (“court could not grant
[petitioner] habeas relief unless he was in ‘detention,’ §1303, or its
functional equivalent, ‘custody™). Indeed, in Jeffredo v. Macarro,
599 F.34 918 (9th Cir. 2010), the Ninth Circuit expressly adopted
Poodrys holding that Jones applies to §1303. Id. at 919.
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Circuit rule is now that “Congress’s use of’ the word
“detention’ * * * narrow[ed] the scope of federal habeas
jurisdiction over ICRA claims” and that courts
therefore must “read[] detention more narrowly than
custody,” as the latter term is used in other habeas
statutes. Pet. App. at 17a, 26a. More specifically,
unlike other circuits to address the issue, the Ninth
Circuit now affirmatively rejects the application of
Jones and its progeny to §1303, holding that the
“ICRA’s habeas provision” should not be “read in light
of that jurisprudence.” Id. at 16a. As a result, the
decision below did not address the merits of Tavares’s
argument that her banishment was a significant
restraint on her liberty and affirmed the district court’s
dismissal of her petition, despite acknowledging the
“significance” of the banishment order and the great
“personal impact” it would have on her. Id. at 27a. The
majority opinion below thus openly rejects Poodry’s
legal standard—although the opinion fails to
acknowledge its break from law in the three other
circuits as well—“reject[ing]” and taking “issue with
Poodry’s assertion[s]” and its “flawed analysis.” Id. at
23a, 24a-25a n.16.

At times, the opinion below also makes an effort to
describe Poodry’s holding as more limited (although,
even if successful, this effort overlooks the Ninth
Circuit’s break with law in other circuits). To be sure,
at times Poodry says “that ‘detention’ should not be
construed more broadly than ‘custody,” but this does
not suggest that the Second Circuit leaves open the
possibility of reading §1303 more narrowly, as the
majority below suggests. Pet. App. 16a.

The petitioners in Poodry argued that “detention”
should be read “more expansive[ly]” than “custody,”
Poodry, 85 F.3d at 889-91; accordingly, it is no surprise
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that the Second Circuit phrased its rejection of that
argument by noting that “detention” is “no broader”
than “custody.” Pet. App. 19a. Moreover, the Ninth
Circuit’s crabbed reading is not how other courts read
Poodry, and it is not the holding these courts have
reached. As the dissent observed, see Pet. App. 32a-
36a, and as set forth immediately above, the Third,
Sixth, and Tenth Circuits follow Poodry in holding that
“detention” and “custody” are synonymous. Cf. Vega v.
Schneiderman, 861 F.8d 72, 74 (2d Cir. 2017)
(interpreting the “in custody” requirement of §2254
and citing Poodry for the principle that “[t]he focus is
not so much on actual physical custody, but ‘the
severity of an actual or potential restraint on liberty™).

Nor is there anything to the notion, also raised by
the majority below, that the Second Circuit modified
its holding in Poodry with its later decision in
Shenandoah v. U.S. Depariment of the Interior, 159
F.3d 708 (2d Cir. 1998). In fact, Shenandoah expressly
applied Poodry’s holding that the scope of §1303 is
synonymous with that of other federal habeas corpus
statutes and that individuals therefore may bring
habeas petitions under the ICRA if they can show “a
‘severe actual or potential resiraint on their liberty.”
Id. at 714 (quoting Poodry, 85 ¥.3d at 880) (brackets
omitted). It is thus no surprise that the many courts
that have adopted Poodry’s rule recognize no limitation
on. its holding.

Finally, the Ninth Circuit attempted to distinguish
Poodry factually, suggesting that the Second Circuit
had confined its decision to cases of “permanent
banishment.” Pet. App. at 43a. Of course, whether the
cases are distinguishable factually does nothing to
change the Ninth Circuit’s decision to split with four
other circuits in rejecting their legal rule. In fact,
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however, Poodry nowhere suggests that its holding
rests on the duration of the banishment in that case,
and Second Circuit cases applying Poodry are clear
that the inquiry focuses on “the nature, rather than the
duration, of the restraint.” Nowakowski v. New York,
835 F.3d 210, 216 (2d Cir. 2016) (“courts have
considered even restraints on liberty that might appear
short in duration or less burdensome than probation or
supervised release severe enough because they
required petitioners to appear in certain places at
certain times * * * or exposed them to future adverse
consequences on discretion of the supervising court™)
(collecting cases). Likewise, other federal courts have
applied Poodry to hold that “temporary banishment”
from tribal Jands is subject to federal habeas challenge
under §1303. See, e.g., Colebut v. Mashantucket Pequot
Tribal Nation Tribal Elders Council, No. 05-CV-00247,
2007 WL 174384, at *2-3 (D. Conn. Jan. 19, 2007)
(inding subject matter jurisdiction over petitioner’s
§1303 petition challenging “temporary banishment”
before ultimately dismissing petition as moot once
banishment was lifted).

In sum, if petitioner had challenged her
banishment in the Second, Third, Sixth, or Tenth
Circuit, the district court would have exercised
jurisdiction over her habeas petition. And the
significance of the decision below is already being felt,
as district courts in the Ninth Circuit are recognizing
that, unlike under the Poodry rule that prevailed for 20
years, “the decision in 7Tavares now makes it
abundantly clear that any extension of ‘detention’
under §1303 beyond actual physical custody must be
narrowly construed by courts of this circuit.” Napoles,
2017 WL 2930852, at *5. This Court should grant
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certiorari review to restore uniformity among the
federal courts on this issue,

II. The Issue Is Important And Recurring.

The circuits are divided over a recurring and
important question of federal law. Interpreting §1303
more narrowly than all other federal habeas statutes
frustrates a key purpose of the ICRA and creates an
unjust disparity. Moreover, as banishment becomes an
increasingly prevalent form of tribal punishment, the
Ninth Circuit rule will have a particularly severe
impact on those seeking to challenge this extraordinary
sanction. '

1. With the ICRA, Congress sought to combat “the
most serious abuses of tribal power,” Santa Clara
Pueblo, 436 U.S. at 71, by granting many of the
substantive protections from the Bill of Rights and the
Fourteenth Amendment to members of Indian tribes.
See 25 U.S.C. §1302. The only means for enforcing
those rights in federal court, however, is the habeas
provision in §1303. Santa Clara Pueblo, 436 U.S. at 57-
58. The Ninth Circuit’s decision drastically
circumscribes that sole federal remedy, effectively
limiting the rights Congress enumerated in the ICRA
to petitioners in actual, “physical custody.” Pet. App.
15a.

The circumstances of petitioner’s banishment
illustrate the importance of protecting the vitality of
§1303 as the only available remedy for an Indian
tribe’s violations of its members’ civil rights. Tavares
circulated a petition to recall members of elected tribal
government as an exercise of her right to free speech.
Pet. App. Ha. The tribal government responded by
quashing the petition and banishing her for 10 years—
all without holding a hearing or providing any forum
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for appealing or otherwise challenging her
punishment. Ibid, In short, Tavares has had no means
to vindicate the free speech and due process rights that
the ICRA guarantees. See 25 U.S.C. §1302(a)(1), (8).
The Ninth Circuit’s rule would deprive her of the only
federal outlet for review as well. Santa Clara Pueblo,
436 U.S. at 57.

The impact of the court of appeals’ decision below
is already being felt. In Napoles v. Rogers, decided
after the Ninth Circuit’s opinion issued in this case, the
district court dismissed a §1303 petition stemming
from a tribe’s attempts to expel some of its members
from their family land “for the purpose of expanding a
casino, adding parking, and constructing a hotel.” 2017
WL 2930852, at *1. As the court recognized, “Tavares
now makes it abundantly clear that any extension of
‘detention’ under §1303 beyond actual physical custody
must be narrowly construed by courts of this circuit.”
Id. at *5. Applying that principle, the district court
dismissed the habeas petition because the petitioners
were “not currently detained, have never been in
physical custody, and cannot face such confinement as
a result of the” tribal sanctions. Id. at *6. “Even to the
extent petitioners fear the issuance of additional
trespass citations or exclusion from the disputed land,”
the court continued, under Tavares “their allegations
are nonetheless simply insufficient to support a finding
that a ‘detention’ has occurred within the meaning of
§1303.” Ibid. (emphasis added).

Limiting habeas corpus under §1303 to cases
involving “physical custody” will strip tribal members
of their ability to challenge sentences of probation,
suspended sentences, community service, and other
non-custodial sanctions that put severe restraints on
their liberty—sentences long recognized as sufficient to
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trigger habeas jurisdiction for anyone sentenced in a
non-tribal court. See Poodry, 85 F.3d at 894 (collecting
authority).

9, Critically, the Ninth Circuit's new rule also
forecloses habeas review for those, like petitioner here,
who are banished from tribal land. Indeed,
commentators have observed that banishment is
“becom[ing] the prevalent means of social control and
punishment within tribal jurisdictions.” Patrice H.
Kunesh, Banishment As Culiural Justice in
Contemporary Tribal Legal Systems, 37 N.M. L. REV.
85, 145 (2007):

[Slince the [Santa Clara v. Martinez, 436 U.S.
49, 71 (1978)] opinion in 1978, (but coinciding
most directly with the emergence of high
stakes gambling operations authorized under
the Indian Gaming Regulatory Act of 1988 and
with the dramatically increasing levels of
criminal activity in Indian country) a number
of indigenous governments in over a dozen
states have been ** * initiating either
banishment proceedings or disenrollment
procedures * * ¥,

David E. Wilkins, A Most Grievous Display of Behavior:
Self-Decimation in Indian Country, 2013 MICH. ST. L.
REV. 325, 330 (2013) (hereinafter, “Wilkins, Grievous
Display”).A Id. at 331.

4 Tpdian communities across the country are employing
banishment with increasing frequency. In the Fond du Lac
Reservation in Minnesota alone, for instance, at least 77 people
were banished between 2001 and 2014 in a community of only
about 4,200. Donna Ennis, The High Cost of Tribal Banishment,
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And it is difficult to overstate the personal impact
of banishment. One observer from the Fond du Lac
Reservation described “[b]Janishment [a]s another form
of cultural genocide and an example of internalized
oppression.” Donna Ennis, The High Cost of Tribal
Banishment, INDIAN COUNTRY TODAY (Oct. 7, 2014),
https://indiancountrymedianetwork.com/mews/opinions/
the-high-cost-of-tribal-banishment/. “[Blanishment has
been called cruel and unusual punishment, a violation
of one’s right to travel, and a violation of substantive
due process.” Wm. Garth Snider, Banishment: The -
History of Its Use and a Proposal for Iis Abolition
Under the First Amendment, 24 NEW ENG. J. ON CRIM.
& Crv. CONFINEMENT 455, 457 (1998). As the Second
Circuit observed in Poodry, the “severity of banishment
as a restraint on liberty is well demonstrated by”
Supreme Court precedent. 85 F.3d at 895 (citing Trop
v. Dulles, 356 U.S. 86, 102 (1958)).

INDIAN COUNTRY ToDAY (Oct. 7, 2014),
ht.tps:h’indiancountrymedianetwork-comfnewsfopinionsr’the-hjgh-
cost-of-tribal-banishment/; see Fond du Lac Band of Lake Superior
Chippewa, www.fdlrez.com. Other “tribes [that] have or are in the
process of banishing or disenrolling tribal citizens” in recent years
include, without limitation: “the Las Vegas Paiutes (Nevada); the
Sauk-Suitattle (Washington state); the Omeida Nation (New
York); the Tonawanda Band of Seneca (New York); the Lummi
(Washington state); the Mille Lacs Band, Grand Portage Band
and Boise Forte Band of Qjibwe (Minnesota); the Sac and Fox
(Iowa); and the Narragansett Tribe (Rhode Island).” David
Wilkins, Self-Determination or Self-Decimation? “Banishment and,
Disenroliment in Indian Country” INDIAN COUNTRY TODAY
(Aug. 30, 2006), http://indiancountrytodaymedianetwork.com/
ictarchives/2006/08/30/self-determination-or-self-decimation-
banishment-and-disenrollment-in-indian-country-127773.
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The Ninth Circuit offers that the remedy for
banished members like petitioner “is with the Tribe,
not in the federal courts.” Pet. App. 28a. Yet the ICRA
was passed precisely to provide a federal forum to
enforce the civil rights of tribe members where, as
here, a tribe offers no means to challenge criminal
sentences imposed on its members for exercising those
rights.

3. Further, the Ninth Circuit’s decision is likely to
have a disproportionately large practical impact, for
the “greatest concentration of disenrollments are
occurring within the small nations of California.”
David Wilkins, Self-Determination or Self-Decimation?
“Banishment and Disenrollment in Indian Country,”
INDIAN COUNTRY TODAY {(Aug. 30, 2006), http:/
indiancountrytodaymedianetwork.com/ictarchives/2006
/08/30/self-determination-or-self-decimation-
banishment-and-disenrollment-in-indian-country-
127773.

In fact, the Ninth Circuit is home to roughly 58
percent of all Indian reservations in this country.®
Accordingly, the Circuit’s new rule affects a huge share
of the population eligible to seek redress under the
ICRA.

5 Approximately 190 of the 326 Indian reservations in the United
States are located in the Ninth Circuit. See Frequently Asked
Questions, Bureau of Indian Affairs, U.S. DEP'T OF THE INTERIOR,
https:/fwww.bia.gov/irequently-asked-questions; Geographic
Identifiers, 2010 Census Summary File 1, American Factfinder,
available at https://factfinder.census.gov/faces/mavijsfipages/index.
xhtml; see also Reservations by State, AAANATIVEARTS.COM,
https:/fwww.aaanativearts.com/reservations-by-state.
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III. The Ninth Circuit’s Decision Is Erroneous.

Contrary to the decision below, the “term
‘detention’ in the [[CRA] must be interpreted similarly
to the ‘in custody’ requirement in other habeas
contexts.” Jeffredo, 599 F.3d at 918. The Ninth Circuit
based its decision on Congress’s use of the term
“detention” rather than “custody” in §1303, asserting
that “custody” appears in “every” other federal habeas
statute. Pet. App. 13a n.9. In fact, however, “detention”
also appears in most sections of the other federal
habeas laws. See, e.g., 28 U.S.C. §§2242, 2243, 2244,
2255 (referring to “detention” and “custody”
interchangeably). And “custody” does not appear in
“every” federal habeas statute, as the majority below
insisted. See, e.g., 28 U.5.C. §§ 2245, 2249, 2253 (using
“detention” but not “custody”).

At the same time, nothing in the ICRA’s legislative
history suggests that Congress intended to “narrow the
scope of federal habeas jurisdiction over ICRA claims,”
as the Ninth Circuit determined. Pet. App. 17a.
Congress does not appear to discuss the scope of the
“detention” requirement, much less address this
Court’s then-recent application of habeas corpus
beyond cases of physical confinement. In fact, to the
extent that the legislative history says anything about
the intended scope of the ICRA’s habeas corpus
provision, it “suggests that §1303 was to be read
coextensively with analogous statutory provisions.”
Poodry, 85 F.3d at 891.

In short, the Ninth Circuit’s decision not only
creates a split in the Circuits on a critical issue, but the
legal rule it adopts is in error.
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CONCLUSION
The petition for certiorari should be granted.

Respectfully submitted.
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APPENDIX A

UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 14-15814

Jessica Tavares; Dolly Suehead; Donna Caesar;
Barbara Suehead
Petitioners—Appellants

V.

Gene Whitehouse; Calvin Moman; Brenda
Adams; John Williams; Danny Rey, in their official
capacity as members of the Tribal Council of the
United Auburn Indian Community

Respondents-Appellees.

Filed March 14, 2017

Before McKEOWN, Circutt Judge.

Opinion

This appeal tests the limits of federal court juris-
diction to hear a habeas petition brought under the
Indian Civil Rights Act (“ICRA”), 25 U.S.C. §§ 1301
1303, where the underlying claim arises not from an
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actual detention or imprisonment, but instead from a
tribe’s temporary exclusion of its own members.1

Congress enacted the ICRA in 1968 in response
to a “long line” of federal court decisions exempting
Indian tribes from constitutional restraints. See Co-
hen’s Handbook of Federal Indian Law § 1.07, at 97
(Nell Jessup Newton ed., 2012) [Cohen’s]; see also
Michigan v. Bay Mills Indian Cmty., —U.S.—, 134
S. Ct. 2024, 2030, 2037, 188 L. Ed. 2d 1071 (2014)
{(noting that Indian tribes possess a “special brand of
sovereignty” that predates, and is consequently not
bound by, the Constitution). The Act extended to
tribes most (but not all) of the civil protections in the
Bill of Rights. See David H. Getches et al., Federal
Indian Law 380-81 (6th ed. 2011). The ICRA created
a new federal habeas remedy “to test the legality of
... detention by order of an Indian tribe.” 25 U.S.C. §
1303. Because § 1303 provides the exclusive federal
remedy for tribal violations of the ICRA, unless a pe-
titioner is in “detention by order of an Indian tribe,”
the federal courts lack jurisdiction over an ICRA
challenge and the complaint must be brought in trib-
al court. See Santa Clara Pueblo v. Martinez, 436
U.5. 49, 65, 67, 98 S. Ct. 1670, 56 L. Ed. 2d 106
(1978).

The question here is whether a temporary exclu-
sion from tribal land, but not the entire reservation,

1 The parties dispute whether the petitioners were temporarily
“banished” or temporarily “excluded.” We use the term “exclu-
sion,” but ascribe no special significance to the word. See Pa-
trice H. Kunesh, Banishment as Culiural Justice in Contempo-
rary Tribal Legal Systems, 37 N.M. L. Rev. 85, 88 n.17 (noting
that “exclusion” and “banishment” are often used interchangea-
bly).
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constitutes a detention under the ICRA. Reading the
ICRA’s habeas provision in light of the Indian canons
of construction and Congress’s plenary authority to
limit tribal sovereignty, we hold that the district
court lacked jurisdiction under § 1803 of the ICRA to
review this temporary exclusion claim.

BACKGROUND

Before the first Europeans arrived in California,
as many as 350,000 Indians lived within the state’s
borders, speaking up to eighty different languages. S.
Rep. No. 103-340, at 1 (1994). By the time Mexico
ceded California to the United States in 1848, the in-
digenous population had dropped to approximately
150,000 people; by 1900, it had plummeted to about
15,000. Id. at 1-2. This decline was not, of course,
unique to California, but instead mirrored the effects
of disease, war, and removal policies on tribes across
the country.

One of the indigenous groups still in California
at the turn of the century was the Auburn Band, “a
small, cohesive band of Indians” that lived about for-
ty miles outside of Sacramento. Id. at 4. By 1953, the
federal government had acquired forty acres of land
(the “Auburn Rancheria” or “Rancheria”) in trust on
the Band’s behalf. Id. But by the mid-1950s, Con-
gress adopted a policy of “assimilation through ter-
mination,” Cohen’s § 1.06, at 85, and the Auburn
Rancheria was ultimately terminated in 1967. S.
Rep. No. 103-340, at 5. As a result, “[R]ancheria
lands formerly held in tribal or community owner-
ship” were divided and distributed. H.R. Rep. No.
103-812, at 22 (1994).

The Tribe’s history is a micro reflection of con-
sressional seesawing on tribal governance over the
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past century. The so-called Termination Era of the
1950s saw Congress end the “historic relationships”
between specified tribes and the federal government,
defund federal tribal assistance programs, and give
named states civil and criminal jurisdiction over in-
dividual Indians with an option for other states to
assume such jurisdiction. Cohen’s § 1.08, at 91. It
was in this context that the Rancheria was terminat-
ed.

But blowback to the “disastrous results” of ter-
mination came swiftly, and by the 1960s, the federal
government had adopted a policy of strengthening
tribal self-government and self-determination. Id. §
1.07, at 94. This shift in focus led Congress to “enact[
| special acts restoring a substantial number of pre-
viously terminated tribes,” Id. § 1.07, at 97, including
the Auburn Indian Restoration Act in 1994, 25
U.S.C. § 13007 -13001-7.

Today, the historic Band is known as the United
Auburn Indian Community (“UATC” or “Tribe”). The
UAIC owns twelve parcels of land on the historic
Rancheria, including a preschool, a community ser-
vice center, foster homes, and recreational facilities.
It also owns off-Rancheria facilities, including the
Thunder Valley Casino Resort. The remaining twen-
ty-one parcels of land on the Rancheria are privately
owned, not tribally owned or controlled.

In keeping with the goals of current federal Indi-
an policy, the Tribe is self-governing. It is run by an
elected five-member Tribal Council, which enacts
legislation and takes executive action. The Council
also disciplines tribal members for civil violations of
the Tribe’s constitution and ordinances. Like many
tribes today, the UATIC does not have a criminal code
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and does not exercise criminal jurisdiction over its
members.

The Tribe adopted a constitution and bylaws,
three of which are particularly implicated by this ap-
peal. Ordinance 2004-001 ITI(B) imposes a duty on
all tribal members “to refrain from damaging or
harming tribal programs or filing of false infor-
mation in connection with a tribal program.” Ordi-
nance 2004-001 ITI(I) requires members to “refrain
from defaming the reputation of the Tribe, its offi-
cials, its employees or agents outside of a tribal fo-
rum[.]” And the Enrollment Ordinance provides that
a Tribe member can be punished—up to and includ-
ing disenrollment—for making misrepresentations
against the Tribe.

This appeal arises out of actions taken by the
Tribal Council in 2011. Petitioners Jessica Tavares,
Dolly Suehead, Donna Caesar, and Barbara Suehead
(collectively, “the petitioners”) disagreed with how
the Council was governing internal tribal affairs and,
on November 7, 2011, they submitted a recall peti-
tion to the Tribe's Election Committee.2 The recall
petition raised a litany of allegations against the
members of the Council: financial mismanagement,
retaliation, electoral irregularity, denial of due pro-
cess, denial of access to an audit, and restrictions on
access to Tribe members mailing addresses. The
Flection Committee rejected the recall petition after
determining that it did not have signatures from for-

2 Under the Tribe’s constitution, “[ujpon receipt of a petition
signed by at least forty percent (40%) of the qualified voters of
the [UAIC], it shall be the duty of the Election Committee es-
tablished by this Constitution to call and conduct within thirty
(30) days an election to consider the recall of an elected officia 7
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ty percent of tribal members, some of the signatures
were not notarized, and some signatories did not
provide a date and address, as required by a tribal
ordinance.?

Around the same time, the petitioners circulated
to mass media outlets two press releases detailing
their complaints. The first press release stated that
the Council had engaged in “guestionable financial
practices” and “cover-ups of financial misdealings,”
that the Council had “fraudulently” refused to con-
duct a financial audit of the Tribe's resources, and
that the Tribe’s elections were “dishonest and
rigged.” After the Election Committee denied the re-
call petition, the petitioners circulated the second
press release, which alleged that the Council had
“scuttle[d]” the petition.

Four days after the recall petition was rejected,
the Council sent each petitioner a Notice of Disci-
pline and Proposed Withholding of Per Capita. The
Notices stated that the petitioners’ press releases
“contained numerous inaccurate, false and defamato-
ry statements” that wound up being published in
non-tribal news outlets like the Sacramento Bee. The
Notices informed the petitioners that, through the
press releases, the petitioners had “[rlepeatedly li-
belled] and slander[ed] the Tribe and its agents ma-
liciously and in disregard of the truth in non-tribal
forums” and had taken “[h]armful and damaging ac-
tions to tribal programs, specifically our tribal busi-
nesses and government, and provid[ed] outsiders

3 The petitioners claim that the petition did in fact have signa-
tures from forty percent of the Tribe and that they had no no-
tice of the other requirements. This dispute is not before us; we
take no position on which version of the facts is true.
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with false information about tribal programs,” in vio-
lation of tribal law. The Notices also stated that the
Council had voted to withhold the petitioners’ per
capita distributions and to ban them temporarily
from tribal lands and facilities.

The exclusion orders were effective immediately.
The petitioners were barred from tribal events, prop-
erties, offices, schools, health and wellness facilities,
a park, and the casino. During their terms of exclu-
sions, the petitioners could not run for tribal office,
but they could vote in tribal elections through absen-
tee ballots. They were not excluded from the twenty-
one privately owned parcels of land, including their
own homes and land owned by other members of the
Tribe, and they retained their tribal health care ben-
efits. Tavares was excluded for ten years, while the
others were excluded for two years. None of the peti-
tioners had a right to a hearing or an appeal on the
exclusion orders.

The Notices also stated that the Council intended
to withhold the petitioners’ “per capita distributions
and all other financial benefits and membership
privileges,” excluding health care benefits, for four
years (as to Tavares) and six months (as to the oth-
ers). Unlike the exclusion orders, the withholding or-
ders were not effective immediately. Instead, the pe-
titioners were entitled to a hearing before the Coun-
cil and to an appeal. The Council confirmed the pro-
posed suspension of the petitioners’ per capita
distributions after a hearing.

On appeal, the Appeals Board affirmed the
Council’s findings and actions in a thirty-page thor-
oughly-reasoned decision. It rejected the petitioners’
constitutional challenge to the Tribe's anfi-
defamation ordinance on three grounds: (1) the peti-
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tioners’ arguments “ignore[d] entirely federal Indian
law,” (2) the ordinance “dfid] not viclate the Tribe’s
Constitution,” and (3) the ordinance satisfied federal
constitutional standards. The Appeals Board af-
firmed the Council’s finding that the petitioners had
violated tribal law, concluding that the press releas-
es “sounded a loud (and inaccurate) warning bell to
[local businesses and governments] that decisions
made by our Tribe and casino may not be reliable,
and even illegal, and that our Tribe and casino may
not be a stable partner for business or even accepting
a donation.” According to the Appeals Board, the pe-
titioners’ “sensationalized publicity stunt ... harms
the Tribe, its government infrastructure, its business
activities ..., and the future of tribal members. It has
been our tribal custom and tradition to protect this
Tribe and its institutions from the harm caused by
this type of defamation outside the tribal forum. Our
ability to be taken seriously as a tribal government
and business partner depends on it.”

The Appeals Board concluded that the length of
the original withholding orders was fair, but
acknowledged the unique cultural factors at play:
“We, as tribal members, have distrust of authority
bred into us, after centuries of broken promises. We
also are concerned about each individual appellant
here, who all have families. We are a Tribe composed
of a few extended families. Each of us has depend-
ents who we care for. The culture and tradition of
this Tribe has been to take care of each other.” Thus,
“after reflection on and discussion about our tribal
customs and traditions and values,” the Appeals
Board reduced Tavares’ per capita withholding by six
months (making her ultimate withholding sanction
total three-and-a-half years) and the other petition-
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ers per capita withholding by one month (making
their withholding sanctions total five months).4

The petitioners filed a petition for a writ of habe-
as corpus in federal court under 25 U.S.C. § 1303 of
the TCRA against the members of the Council.5 The
district court dismissed the petition for lack of sub-
ject matter jurisdiction, concluding that the petition-
ers’ punishment was not a “detention” sufficient to
invoke federal habeas jurisdiction.

ANALYSIS

I. Principles Animating Habeas Jurisdiction
Under § 1303 of the Indian Civil Rights Act

We ground our opinion in two foundational prin-
ciples in the Indian law canon—itribal sovereignty
and congressional primacy in Indian affairs. We have
long recognized that Indian tribes are “distinet, in-
dependent political communities, retaining their
original natural rights.” Worcester v. Georgia, 31 U.5.
(6 Pet.) 515, 559, 8 L. Ed. 483 (1832). While tribes
lack “the full attributes of sovereignty,” they retain
the power of self-government. United Siates wv.
Kagama, 118 U.S. 375, 381-82, 6 S. Ct. 1109, 30
L. Ed. 228 (1886). Tribal sovereignty offers “a back-
drop against which the applicable ... federal statutes
must be read.” McClanahan v. State Tax Comm™n of
Ariz., 411 U.S. 164, 172, 93 8. Ct. 1257, 36 L. Ed. 2d
129 (1973). In other words, to the extent a statute is

4 As to petitioners Dolly Suehead, Donna Caesar, and Barbara
Suehead, the exclusion orders expired on November 15, 2013
and the per capita withholding orders expired on May 1, 2012,

5 (Gene Whitehouse, Brenda Adams, and Calvin Moman were
members of both the 2011 and 2018 Councils. John Williams
and Danny Rey were members only of the 2013 Council.
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ambiguous, we construe it liberally in favor of the
tribes’ inherent authority to self-govern. See, e.g.,
Ramah Navajo Sch. Bd., Inc. v. Bureau of Revenue,
458 1.5. 832, 846, 102 S. Ct. 3394, 73 L. Ed. 2d 1174
(1982) (“We have consistently admonished that fed-
eral statutes and regulations relating to tribes ...
must be ‘construed generously in order to comport
with ... traditional notions of [Indian] sovereignty
and with the federal policy of encouraging tribal in-
dependence.” (first alteration added) (quoting White
Mountain Apache Tribe v. Bracker, 448 U.S. 1386,
144, 100 S. Ct. 2578, 65 L. Ed. 2d 665 (1980))).

A second well-recognized principle is Congress’s
“constitutionally prescribed primacy in Indian af-
fairs.” Cohen’s § 2.01[1], at 110; see also Washington
v. Confederated Bands & Tribes of Yakima Indian
Nation, 439 U.S. 463, 470-71, 99 S. Ct. 740, 58 L.
Ed. 2d 740 (1979) (describing Congress’s authority
over Indian affairs as “plenary and exclusive”). Be-
cause Congress’s jurisdiction is plenary, our jurisdic-
tion 1s correspondingly narrow. See Lone Wolf v.
Hitcheock, 187 U.S. 553, 565, 23 S. Ct. 216, 47 L. Ed.
299 (1903) (“Plenary authority over the tribal rela-
tions of the Indians has been exercised by Congress
from the beginning, and the power has always been
deemed a political one, not subject to be controlled by
the judicial department of the government.”). Hence,
we refrain from interpreting federal statutes in a
way that limits tribal autonomy unless there are
“clear indications” that Congress intended to do so.
Santa Clara Pueblo, 436 U.S. at 60, 98 S. Ct. 1670.

Because Indian tribes have sovereignty that pre-
dates the Constitution, they are not subject to the
constitutional restraints that bind the federal gov-
ernment and the states. See Talton v. Mayes, 163
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U.S. 376, 382-84, 16 S. Ct. 986, 41 L. Ed. 196 (1896).
Congress can, however, impose such restraints by
statute as part of its plenary authority over tribal af-
fairs. In 1968, Congress exercised this authority and
enacted the ICRA, which extends much of the Bill of
Rights to tribes by statute.? The ICRA also contains
an explicit federal habeas remedy: “The privilege of
the writ of habeas corpus shall be available to any
person, in a court of the United States, to test the le-
gality of his detention by order of an Indian tribe.” 25
U.S.C. § 1303.

The Supreme Court first analyzed the scope of
federal court jurisdiction under the ICRA in Sanic
Clara Pueblo, 436 U.S. 49, 98 S. Ct. 1670, 56 L. Ed.
2d 106. The Court held that the ICRA’s substantive
rights (contained in § 1302 of the statute) did not
imply a federal remedy; instead, § 1303 set out the
exclusive remedy for violations of the ICRA—a writ
of habeas corpus “in a Court of the United States.”
Id. at 69-72, 98 S. Ci. 1670. As part of its analysis,
the Court noted that one of the primary purposes in
enacting the ICRA was to “promote the well-
established federal policy of furthering Indian self-
government.” Id. at 62, 98 S. Ct. 1670 (citations and
internal quotation marks omitted). Although the
Court recognized that Congress also intended to
“strengthen| ] the position of individual tribal mem-
bers vis-a-vis the tribe,” it concluded that finding an
implied cause of action would strengthen this goal
only at the expense of tribal sovereignty. Id. In sum,

6 The rights in the ICRA are similar, but not identical, to those
contained in the Bill of Rights. For example, the statute has no
requirement that tvibes provide free counsel for indigent crimi-
nal defendants in tribal court. See United Staies v. Bryant, —
U.8.—, 136 S. Ct. 1954, 1958-59, 195 L. Ed. 2d 317 (2016).
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federal remedies beyond habeas were “not plainly re-
quired to give effect to Congress’ objective[s].” Id. at
65, 98 S. Ct. 1670. With these principles in mind, we
address whether the district court had habeas juris-
diction over the per capita withholding or the tempo-
rary exclusion orders.

II. Per Capita Withholding Orders

As a threshold matter, we quickly dispose of the
argument that the petitioners’ per capita withhold-
ing orders created habeas jurisdiction under the
ICRA.7

In Shenandoah v. U.S. Department of the Interi-
or, the Second Circuit explained that the loss of
quarterly distributions paid to all tribal members is
“insufficient to bring plaintiffs within ICRA’s habeas
provision,” 159 F.3d 708, 714 (2d Cir. 1998), a deter-
mination that we cited with approval in Jeffredo v.
Macarro, 599 F.3d 913, 919 (9th Cir. 2009). This con-
clusion falls squarely within the “general rule” that
“federal habeas jurisdiction does not operate to rem-
edy economic restraints.” Shenandoah v. Halbritter,
366 F.3d 89, 92 (2d Cir. 2004); see also United States
v. Thiele, 314 F.3d 399, 402 (9th Cir. 2002) (writing
that cognizable claims “do not run interference for
non-cognizable claims”). Any disputes about per capi-
ta payments must be brought in a tribal forum, not
through federal habeas proceedings. See 25 C.F.R. §
290.23; Lewts v. Norton, 424 F.3d 959, 963 (9th Cir.
2005).

7 Although it is not entirely clear in their briefs, the petitioners
appear to argue that withholding of distributions creates habe-
as jurisdiction in whole or part. To the extent they raise this
argument, we address it here.
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I11. Temporary Exclusion Orders

We now turn to the crux of this appeal—whether
the petitioners, who were temporarily excluded from
tribal lands, were in “detention” under § 1303 for
purposes of federal habeas jurisdiction.®

We start with the words Congress used in § 1303,
focusing on a difference between the language used
in that provision and the language used in the gen-
eral federal habeas statutes. When Congress enacted
the ICRA in 1968, it was legislating against a well-
established habeas framework: the federal courts
have habeas jurisdiction whenever a petitioner is “in
custody.” See 28 U.S.C. §§ 2241, 2255;9 see also Jones

8 The two-year exclusion orders applicable to Dolly and Barbara
Suehead and Donna Caesar expired before briefing in this ap-
peal was completed and hence there is no longer a live contro-
versy. Chafin v. Chafin, 568 U.S. 185, 133 8. Ct. 1017, 1023,
185 L. Ed. 2d 1 (2013). Even assuming habeas jurisdiction were
proper, petitioners’ suggestion that the expired orders had con-
tinuing consequences in a habeas sense is totally speculative.
Thus, we dismiss their appeals on mootness grounds, and also
affirm the district court’s dismissal of their claims on jurisdie-
fional grounds.

9 The requirement that a petitioner be “in custody” is stated in
every section of the statutory provisions for state and federal
habeas jurisdiction. See 28 U.S.C. §§ 2241(c}(1)~(4) (“The writ of
habeas corpus shall not extend to a prisoner unless— 1) He is
in custody under or by color of the authority of the United
States or is committed for trial before some court thereof; or (2)
He is in custody for an act done or omitted in pursuance of an
Act of Congress, or an order, process, judgment or decree of a
court or judge of the United States; or (3) He is in custody in vi-
olation of the Constitution or laws or treaties of the United
States; or (4) He, being a citizen of a foreign state and domiciled
therein is in custody for an act done or omitted under any al-
leged right, title, authority, privilege, protection, or exemption
claimed under the commission, order or sanction of any foreign



14a

v. Cunningham, 371 U.S. 236, 236, 83 8. Ct. 373, 9 L.
Ed. 2d 285 (1963) (quoting 28 U.S8.C. § 2241); Judici-
ary Act of Sept. 24, 1789, § 14, 1 Stat. 73, 82. Yet
Congress chose not to incorporate this language into
the ICRA. Instead, under § 1308, habeas corpus is
available only to a person who wishes to “test the le-
gality of his detention by order of an Indian tribe.” In
addition to the usual rule that different words in a
statute ordinarily convey different meanings, S.E.C.
v. McCarthy, 322 F.3d 650, 656 (9th Cir. 2003), we
think Congress’s use of “detention” instead of “custo-
dy” when it created habeas jurisdiction over tribal
actions is significant in multiple respects.

At the time Congress enacted the ICRA, “deten-
tion” was generally understood to have a meaning
distinct from and, indeed, narrower than “custody.”
Specifically, “detention” was commonly defined to re-
quire physical confinement. See, e.g., Preiser v. Ro-
driguez, 411 U.S. 475, 484-85, 93 S. Ct. 1827, 36 L.
Ed. 2d 439 (1973) (equating “detention” and “physi-
cal confinement”); see also Ballentine’s Law Diction-
ary 343 (3d ed. 1969) (defining “detention” as
“[hJolding one arrested on a charge of crime”). By
contrast, “custody” had a more fluid definition: while
it meant “physical control of the person,” it did not
require physical confinement or imprisonment. Id, at
300. Instead, a person was in custody for habeas
purposes if there was “restraint of [that] person by
another [such] that the latter can produce the body of

state, or under color thereof...” (emphases added)), 2254(a)
(rendering habeas relief available to “a person in custody pur-
suant o the judgment of a State court”), 2255(a) (rendering mo-
tions to “vacate, set aside or correct the sentence” available o
“[a] prisoner in custody under sentence of a court established by
Act of Congress™).
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the former at a hearing as directed by writ or order.”
Id. In other words, at the time of the ICRA’s enact-
ment, detention was understood as a subset of custo-
dy. See also Black’s Law Dictionary 460 (4th ed.
1968) (defining “custody” as encompassing
“|dJetention; charge; control; possession” and noting
that “[t]he term is very elastic and may mean actual
imprisonment or physical detention or mere power,
legal or physical, of imprisoning or of taking manual
possession’).

It is also notable that Congress used “detention”
at the same time that the Supreme Court had begun
to expand the scope of “custody” in the federal habe-
as statutes. Courts “normally assume that, when
Congress enacts statutes, it is aware of relevant judi-
cial precedent.” Merck & Co. v. Reynolds, 559 U.S.
633, 648, 130 S. Ct. 1784, 176 L. Ed. 2d 582 (2010).
The history and precedent here are informative.

Under English common. law, and for much of our
history, physical custody, confinement, or detention
was required as a prerequisite to habeas relief. See,
e.g., Rumsfeld v. Padilla, 542 U.S8. 426, 437, 124 5.
Ct. 2711, 159 L. Ed. 2d 513 (2004) (recognizing that
“we no longer require physical detention as a prereq-
uisite to habeas relief’); Preiser, 411 U.S. at 486, 93
S. Ct. 1827 (collecting cases in which the petitioner
complained of “being unlawfully subjected to physical
restraint”); Wales v. Whitney, 114 U.S. 564, 569, 5 S.
Ct. 1050, 29 L. Ed. 277 (1885) (finding no habeas ju-
risdiction where “petitioner [wa]s under no physical
restraint”); 3 William Blackstone, Commentaries
*129-37. Beginning in 1963, however, the Supreme
Court expansively interpreted “custody” to include
continued oversight by criminal justice authorities
with the prospect of revocation of parole and return
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to incarceration. See Jones, 371 U.S, at 243, 83 S. Ct.
373 (holding that parolee was in custody, in part be-
cause he remained subject to the custody and control
of the state parole board); see also Hensley v. Mun.
Court, 411 U.S. 345, 851, 93 S. Ct. 1571, 36 L. Ed. 2d
294 (1973) (formulating the “severe restraint] ] on
individual liberty” test for custody, and holding that
petitioner was in custody when he was released on
personal recognizance pending execution of his sen-
tence).10

By the time Congress enacted the ICRA in 1968,
this expansion of “custody” was well under way. The
Supreme Court had already explained that “custody”
should not be construed unduly narrowly because
habeas “is not now and never has been a static, nar-
row, formalistic remedy; its scope has grown to
achieve its grand purpose—the protection of individ-
uals against erosion of their right to be free from
wrongful restraints upon their liberty.” Jones, 371
U.S. at 243, 83 S. Ct. 373. Congress could have used
the parallel “in custody” language or indicated that
ICRA’s habeas provision was to be read in light of
that jurisprudence by using “custody” rather than
“detention,” but it did not do so.11

16 Neither Jones nor Hensley mention, much less discuss, “de-
tention.” See generally Hensley, 411 U.S. 845, 93 S. Ct. 1571, 36
L. Ed. 2d 294; Jores, 371 U.S. 236, 83 S. Ct. 373, 9 L. Ed. 24
285,

11 The only other court that has analyzed whether “detention”
and “custody” should be interpreted differently determined only
that “detention” should not be construed more broadly than
“custody.” See Poodry v. Tonawanda Band of Seneca Indians,
85 F.3d 874, 890-93 (2d Cir. 1998); see also Jeffredo, 599 F.3d
at 918 (citing the adoption of Poodry's analysis by Moore v. Nel-
son, 270 F.3d 789, 791 (9th Cir. 2001)). The Second Circuit ex-
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Our conclusion that we should credit Congress’s
use of “detention” to narrow the scope of federal ha-
beas jurisdiction over ICRA claims is bolstered by
the limited legislative history. During deliberations
in the House of Representatives, House Minority
Leader Gerald Ford submitied a memorandum from
the House Committee on the Judiciary that equated
detention in the ICRA context with imprisonment:
under § 1303, the “habeas corpus application for re-
lease from tribal detention shall be made in the Fed-
eral courts (under present Constitutional practice,
non-Indian citizens, if imprisoned under state law,
must first seek habeas corpus by exhausting availa-
ble state court remedies before applying to Federal
courts.).” 114 Cong. Rec. 9611 (1968). Representative
Reifel similarly explained that habeas corpus under
the ICRA “would assure effective enforcement of ...
fundamental [trial] rights” that arise in the criminal
context, including the prohibition on double jeopardy,

amined the federal habeas statutes, 28 U.S.C. § 2241 ef seq.,
and. concluded that they “appearf ] to use the terms ‘detention’
and ‘custody’ interchangeably.” Poodry, 85 F.3d at 890-91.
However, while some provisions of the federal habeas statutes
appear to use the terms synonymously, others treat “detention”
as a subset of “custody.” Compare, e.g., 28 U.S.C. § 2245 (last
amended June 25, 1948) (“On the hearing of an application for a
writ of habeas corpus to inquire into the legality of the deten-
tion of a pevson pursuant to a judgment the certificate of the
judge who presided at the trial resulting in the judgment ...
shall be admissible in evidence.”), with id. § 2242 (last amended
June 25, 1948) (stating that an “[a]pplication for a writ of habe-
as corpus ... shall allege the facts concerning the applicant’s
commitment or detention” (emphasis added)). Even if these pro-
visions create ambiguity as to the meaning of the ICRA’s use of
“detention,” such ambiguities must be resolved in favor of the
tribes’ inherent authority to self-govern. Ramah Navajo Sch.
Bd., Inc., 458 U.8. at 846, 102 S. Ct. 3394; Cohen’s § 2.02[1], at
113.
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the privilege against self-incrimination, and the right
to confront witnesses. Id. at 9553. As the Supreme
Court in Santa Clara Pueblo recognized, Congress’s
“legislative investigation revealed that the most seri-
ous abuses of tribal power had occurred in the ad-
ministration of criminal justice. In light of this find-
ing, ... Congress chose at this stage to provide for
federal review only in habeas corpus proceedings.”
436 U.S. at 71, 98 S. Ct. 1670 (internal citation omit-
ted); see also id. at 67, 98 S. Ct. 1670 (describing “ha-
beas corpus as the exclusive means for federal-court
review of tribal criminal proceedings”); William C.
Canby, Jr., American Indian Law in a Nutshell 422
(6th ed. 2014) (concluding that, post—-Sante Clara
Pueblo, “the effectuation of the non-criminal portions
of the Indian Civil Rights Act lies exclusively with
[the tribal courts]”).12

12 We need not decide whether § 1803 applies only in the crimi-
nal context. We merely note that Congress was concerned with
a narrower subset of tribal activity than would be covered un-
der the cuwrrent-day “custody” standard. On this point, the dis-
sent argues that “detention” and “custody” should be under-
stood as synonymous because the language of § 1303 tracks
that of Colliflower v. Garlond, 342 F.2d 369 (9th Cir. 1965), a
pre-ICRA case extending general habeas jurisdiction over a
tribe’s incarceration of a tribal member that was cited with ap-
proval during 1965 Senate subcommittee hearings on the ICRA.
Dissent —. But Colliflower extended general habeas juriadic-
tion for a reason not applicable here: because the tribe’s courts,
having been developed under the supervision and the guide-
lines of the Department of the Interior's Bureau of Indian Af-
fairs, functioned “in part as a federal ageney and in part as a
tribal agency.” Id. at 879. Importantly, Colliflower did not have
occasion to consider the scope of “detention” because the court
used the term to refer to a situation within the traditional con-
fines of habeas corpus jurisdiction: Colliflower’s incarceration
pursuant to a criminal conviction. See id. at 371.
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Three cases that involve the limits of detention
under § 1303 inform our analysis. We begin with
Poodry, the first case to address this issue. 85 F.3d
874. The petitioners, members of the Tonawanda
Band, were convicted of treason after they accused
the tribal council of misconduct. Id. at 877-78. As
punishment, the tribe disenrolled them and perma-
nently banished them from the whole of the tribe’s
7,600 acre reservation. Id. at 878. The disenrollment
and banishment orders were served on the petition-
ers at their homes by up to twenty-five people, who
attempted to take the petitioners “into custody and
eject them from the reservation.” Id. Although the in-
itial ejection attempts failed, the respondents “con-
tinued to harass and assault the petitioners and
their family members,” attacking one petitioner on
Main Street and “stoning” a second petitioner. Id.
The tribe also denied the petitioners home electrical
services and health services and medications. Id.

The Second Circuit held that the ICRA created
federal habeas jurisdiction over the tribal actions.
Construing ICRA’s “detention” requirement as “no
broader” than the “custody” requirement of ofther
federal habeas statutes, the Second Circuit conclud-
ed that the facts alleged—including the manner in
which the banishment orders were served, the at-
tempts at removal, the threats and assaults, and the
denial of electrical services—constituted “severe re-
straints on [individual] liberty” under Hensley's cus-
tody test. Id. at 893-95.

The Second Circuit did not clearly distinguish
between whether it was the disenrollment or ban-
ishment of the petitioners that constituted the severe
restraint on liberty, although it focused on the disen-
rollment. See id. at 895 (“Indeed, we think the exist-
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ence of the orders of permanent banishment alone ...
would be sufficient to satisfy the jurisdictional pre-
requisites for habeas corpus. We deal here ... with
the coerced and peremptory deprivation of the peti-
tioners’ membership in the tribe and their social and
cultural affiliation.” (emphasis added)); see also id. at
897 (characterizing the question at issue as “whether
a federal court has jurisdiction to examine the scope
of and limitations on the Tonawanda Band’s power to
strip the petitioners of their tribal membership”); Id.
at 901 (rejecting argument that “membership deter-
minations [are] committed to the absolute discretion
of the tribe”).

Two years later, in Shenondoah, the Second Cir-
cuit revisited jurisdiction under the ICRA. 159 F.3d
708. The petitioners in Shenandoah, like the peti-
tioners in Poodry, were members of a tribe who chal-
lenged tribal leadership. The petitioners alleged that,
because of these activities, they lost their jobs, their
“voice[s]” in tribal governance, their health insur-
ance, their access to the tribe’s health center, and
their quarterly per capita distributions; were ban-
ished from tribal businesses and recreational facili-
ties; were stricken from tribal membership rolls;
were prohibited from speaking with some tribe
members; and were not sent tribal mailings. Id. at
714.

Significantly, the Second Circuit stepped back
from Poodry and limited its reach. It clarified that
Poodry had only recognized federal habeas jurisdic-
tion for cases involving permanent banishment. Id.
at 714 (citing Poodry in support of the proposition
that “[h]abeas relief does address more than actual
physical custody, and includes parole, probation, re-
lease on one’s own recognizance pending sentencing



2]1a

or trial, and permanent banishment”). The Second
Circuit then concluded that the tribe’s misconduect at
issue in Shenandoah, while “serious,” was not a suf-
ficiently severe restraint on liberty to create habeas
jurisdiction. Id.

Notably, the Second Circuit again conflated dis-
enrollment and banishment in its analysis. The court
characterized the punishment in Poodry as consider-
ably more severe than the punishment in Shenando-
ah because in Poodry, “the petitioners were convicted
[ ] of treason, sentenced to permanent banishment,
and stripped of ... Indian citizenship; their names
were removed from the Tribal rolls; and they perma-
nenily [lost] any and all rights afforded [tribal]
members.” Id. (internal quotation marks omitted).
By contrast, the petitioners in Shenandoah “[did] not
allege[ | that they were banished from the Nation,
deprived of tribal membership, convicted of any
crime, or that defendants attempted in anyway [sic]
to remove them from [tribal land].” Id.

In 2010, our court addressed the scope of habeas
jurisdiction under § 1303 of the ICRA in Jeffredo,
599 F.3d 913. The Pechanga Band of the Luisefio
Mission Indians disenrolled a number of its members
following a dispute about their lineage. Id. at 915. As
a result of their disenrollment, the petitioners lost
access to the tribe’s senior citizen center, health clin-
ic, and schools. Id. at 918-19. Although they were
not excluded from the reservation, the petitioners
contended that, because of their new status as non-
members, they were “under a continuing threat of
banishmeni/exclusion.” Id. at 919. They filed a habe-
as petition under the ICRA, arguing that their disen-
rollment “was tantamount to an unlawful detention.”
Id. at 915.
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We held that the district court lacked jurisdiction
because the petitioners were not detained under §
1308. Id. We engaged in a factual inquiry about the
severity of the restrictions the petitioners faced, not-
ing that the petitioners “have not been banished
from the Reservation,” “have never been arrested,
imprisoned, fined, or otherwise held by the Tribe,”
“have not been evicted from their homes or suffered
destruction of their property,” have not had “personal
restraint (other than access to [certain] facilities)”
imposed on them, and have not had their movements
on the Reservation subject to restriction. Id. at 919.

Unlike the Second Circuit, we distinguished be-
tween disenrollment and banishment, and recog-
nized that there is no federal habeas jurisdiction over
tribal membership disputes. Id. at 920 (citing Santa
Clara Pueblo, 436 U.S. at 72 1n.32, 98 S. Ct. 1670)
(observing that “[w]e cannot circumvent our lack of
jurisdiction over [tribal decisions regarding disen-
rollment of members] by expanding the scope of the
writ of habeas corpus to cover exactly the same sub-
ject matter”).13

13 The dissent’s claim that Jeffredo is “binding precedent” that
dictates the result is not borne out by an examination of the
analysis. Dissent —. Notably, Jeffredo relied on Moore as the
sole authority supporting the proposition that detention “must
be interpreted similarly” to custody, 599 F.8d at 918, and as
Jeffredo itself acknowledges, Moore stated merely that “[tlhere
is no reason to conclude that the requirement of ‘detention’ set
forth in ... § 1308 is any more lenient than the requirement of
‘custody’ set forth in the other habeas statutes,” 270 F.3d at 791
(emphasis added). In stating that “an ICRA habeas petition is
only proper when the petitioner is in custody,” Jeffredo correct-
ly recognized that being “in custody” is a necessary condition for
jurisdiction under the ICRA. 599 F.3d at 918. However, because
the panel subsequently determined that the petitioners were
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Looking at the statute and these cases, several
principles emerge. First, we do not need to decide
whether to adopt Poodry’s conclusion that tribal ban-
ishment orders amount to “detention” under § 1303,
because even under Poodry’s logic, the Second Cir-
cuit limited habeas jurisdiction only to permanent
banishment orders, not temporary exclusion orders
like those in this case. Poodry, 85 F.3d at 901; see al-
so Shenandoah, 159 F.3d at 714. In addition, we
have already rejected Poodry's assertion of federal
habeas jurisdiction over tribal membership disputes.
Compare Poodry, 85 F.3d at 901 (rejecting argument
that “membership determinations [are] committed to
the absolute discretion of the tribe™), with Jeffredo,
599 F.3d at 920 (“We find ... nothing in the legisla-
tive history of § 1303 that suggests the [habeas] pro-
vision should be interpreted to cover disenrollment
proceedings.”). We also have taken issue with
Poodry’s assertion that a {ribe’s interference with “an
individual’s social, cultural, and political affiliations”
can create custody. Compare Poodry, 85 F.3d at 897,
with Jeffredo, 599 F.3d at 921,14

not in custody, it did not have occasion to determine (as we do
here) whether custody is a sufficient condition to create habeas
jurisdiction under the ICRA.

14 The dissent places great weight on Poodry, describing the
case as the “Jeading authority” on banishment orders. See Dis-
sent — n.9. Not only is Poodry inapposite for the reasons we
have already outlined, but also, Poodry has been extensively
criticized for disrupting the balance Congress struck in the
ICRA. between preserving tribal sovereignty and upholding the
rights of individual tribe members. See, e.g., Cohen’s § 14.04]2],
at 986-87 (observing that Poodry’s “attempt[ ]| fo circumvent
exclusive tribal jurisdiction disrupt[s] the delicate balance of
tribal and federal interests established by Congress” and risks
“insert[ing] the federal courts into precisely the types of inter-
nal tribal decisions that most implicate tribal sovereignty”);
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Second, the federal courts lack jurisdiction to re-
view direct appeals of tribal membership decisions
because they fall within the scope of tribes’ inherent
sovereignty. Jeffredo, 599 F.3d at 915. In many cas-
es, a tribe’s decision to temporarily exclude a mem-
ber will be another expression of its sovereign au-
thority to determine the makeup of the community.1s
See Kunesh, supra note 1, at 86. Because exclusion
orders are often intimately tied to community rela-
tions and membership decisions, we cannot import
an exclusion-as-custody analysis from the ordinary
habeas context. See Santa Clara Pueblo, 436 U.S. at
72 n.32, 98 8. Ct. 1670 (“A tribe’s right to define its
own membership for tribal purposes has long been
recognized as central to its existence as an independ-
ent political community. Given the often vast gulf be-
tween tribal traditions and those with which federal
courts are more intimately familiar, the judiciary
should not rush to create causes of action that would
intrude on these delicate matters.” (citations omit-
ted)).16

Kunesh, supra note 1, at 124 (criticizing Poodry for “anabashed-
ly substitut[ing] its own legal and cultural bias for the U.S. le-
gal system and the rights and protections established under
federal law”).

15 The use of exclusion as a tool of social control is by no means
unique to the {ribes. See Nan Goodman, Banished: Common
Law and the Rhetoric of Social Exclusion in Early New England
1-2 (2012) (noting that “inclusion and exclusion are paired” be-
cause they both help define the community).

& The dissent asserts that “[bJanishment has generally been
held to satisfy the ‘in custody’ requirement of the general habe-
as laws.” Dissent — (alteration in original) (quoting Cohen’s §
9.09, at 780-81) (internal quotation marks omitted). But the on-
ly authority the dissent cites for this proposition is Cohen’s
Handbaok of Federal Indian Law, which in fact states only that
“panishment has been generally held to satisfy the ‘in custody’
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Third, tribes have the authority to exclude non-
members from tribal land. See Merrion v. Jicarilla
Apache Tribe, 455 U.8. 130, 142, 102 S. Ct. 894, 71 L.
Ed. 2d 21 (1982) (recognizing tribes’ authority to ex-
clude non-members); Hardin v. White Mountain
Apache Tribe, 779 F.2d 476, 479 (9th Cir. 1985)
(same). If tribal exclusion orders were sufficient to
invoke habeas jurisdiction for tribal members, there
would be a significant risk of undercutting the tribes’
power because “any person,” members and nonmem-
bers alike, would be able 1o challenge exclusion or-
ders through § 13038. Thus, tribal sovereignty vis-a-
vis exclusion of non-members would collide with ha-
beas jurisdiction.

With this framework in mind, we return to the
principles animating habeas jurisdiction under §
1303 of the ICRA. We view Congress’s choice of “de-
tention” rather than “custody” in § 1303 as a mean-
ingful restriction on the scope of habeas jurisdiction
under the ICRA. See Merck & Co., 559 U.S. at 648,
130 S. Ct. 1784. But to the extent that the statute is
ambiguous, we construe it in favor of tribal sover-
eignty. Ramah Navajo Sch. Bd., Inc., 4568 U.S. at
846, 102 S. Ct. 3394; Cohen’s § 2.02[1], at 113. A
temporary exclusion is not tantamount to a deten-
tion. And recognizing the temporary exclusion orders
at issue here as beyond the scope of “detention” un-
der the ICRA bolsters tribes’ sovereign authority to
determine the makeup of their communities and best
preserves the rule that federal courts should not en-
tangle themselves in such disputes.

requirement” read into the ICRA by Poodry and two district
court cases. See Cohen’s § 9.09, at 780-8L & n.16. Again, this
broad statement circles back to Poodry's flawed analysis.
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Petitioners’ contrary reading of the statute can-
not be reconciled. They make much of the fact that
their cases do not involve disenrollment and argue
that we should distinguish Jeffredo on this basis. We
agree that it is significant that the petitioners have
only been temporarily excluded, but we disagree with
the conclusion they draw. If we adopted the petition-
ers’ proposed rule that exclusion of any duration cre-
ates habeas jurisdiction, it would create a perverse
incentive for tribes to first disenroll and then banish
a member. Because federal courts lack jurisdiction
over membership decisions, and because tribes have
authority to exclude non-members from tribal lands,
this two-step dance could be a loophole to avoid fed-
eral jurisdiction under the ICRA. By incentivizing
disenrollment, the petitioners’ proposed construct
runs counter to Congress’s goal of “strengthening the
position of individual tribal members vis-i-vis the
tribe” by enacting the ICRA. Santa Clara Pueblo, 436
U.S. at 62, 98 S. Ct. 1670.

Nor is the dissent’s interpretation of § 1303 per-
suasive. As we have explained, statutory interpreta-
tion and the legislative history support reading de-
tention more narrowly than custody, but to the ex-
tent that the statute is ambiguous, we construe the
statute in favor of Indian sovereignty in accord with
the Indian canons of construction. See Ramah Nava-
jo Sch. Bd., Inc., 458 U.S. at 846, 102 S. Ct. 3394;
Cohen’s § 2.02[1], at 113. These canons seemingly
play no role in the digsent’s analysis. Instead, the
dissent claims that to preserve the balance Congress
struck “between the protection of tribal sovereignty
and the vindication of civil rights,” “we ought simply
to apply the standard of federal habeas law.” Dissent
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The dissent fails to recognize that it is precisely
the indiscriminate importation of an external body of
law into the TCRA that risks trenching upon that
balance. Under its reading, even if a tribe member
was disenrolled from the tribe, the tribe’s decision to
exclude that former member would still be subject to
judicial review, even while a decision to exclude a
non-member would not be. See Dissent .
The dissent argues that former tribe members
should enjoy a special status because “[tjribes’ power
to ban nonmembers from their land is rooted in their
inherent power as separate sovereigns,” while
“tribes’ power to ban tribal members from their land
was explicitly ‘limitfed] and ‘modiffied] by Con-
gress’s use of its ‘plenary authority’ to provide indi-
vidual rights to American Indians and to establish a
narrow mechanism of review to protect those rights.”
Dissent 888—89 (second and third alterations in orig-
inal). This reading of the ICRA cannot be reconciled
with the statute itself: the ICRA does not “explicitly”
address exclusion orders, and many of its provisions,
including § 1303, apply to tribe members and non-
members alike. See also 25 U.S.C. § 1302. Nor does
the dissent explain why it would be an intrusion on
tribal sovereignty to prevent a tribe from excluding
non-members, but not an intrusion to prevent a tribe
from excluding former or current tribe members. On
the contrary: as we have observed, the ability to de-
termine the membership of the community has long
been regarded as an essential attribute of sovereign-
ty.

Thus, we conclude that the district court lacked
jurisdiction under § 1303 of the ICRA to review the
challenge to the temporary exclusion orders. In so
holding, we in no way minimize the significance of
petitioners’ allegations or the personal impact of the
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exclusion orders. The petitioners raise free speech
and due process claims that implicate the substan-
tive protections Congress saw fit to grant Indians
with respect to their tribes through the ICRA. See
Quair v. Sisco, 359 F. Supp. 2d 948, 962 (E.D. Cal.
2004) (“Section 1302 [of the ICRA] provides that no
Indian tribe in exercising powers of self-government
shall do or fail to do the things set forth in Section
1302.”). But the petitioners’ remedy is with the
Tribe, not in the federal courts. Cf. Fisher v. Dist.
Court, 424 U.S. 382, 890-91, 96 S. Ct. 943, 47 L. Ed.
2d 106 (1976) (“[Elven if a jurisdictional holding oc-
casionally results in denying an Indian plaintiff a fo-
rum to which a non-Indian has access, such dispar-
ate freatment of the Indian is justified because it is
intended to benefit the class of which he is a member
by furthering the congressional policy of Indian self-
government,”),

APPEAL DISMISSED AS MOOT WITH RE-
SPECT TO DOLLY AND BARBARA SUEHEAD
AND DONNA CAESAR AND AFFIRMED FOR
LACK OF JURISDICTION WITH RESPECT TO
ALL PETITIONERS.
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WARDILAW, Circuit Judge, concurring in part
and dissenting in part:

I agree with the majority that we lack habeas ju-
risdiction over the UAIC’s withholding orders, and
that the expired two-year banishment orders against
Dolly and Barbara Suehead and Dona Caesar should
be dismissed as moot. However, I conclude that Jes-
sica Tavares’s ten-year banishment order severely
restrains her liberty and constitutes “detention” un-
der the Indian Civil Rights Act (“ICRA”). Therefore, I
respectfully disagree with the majority’s holding that
we lack jurisdiction to entertain her habeas petition.

Tavares is a longtime leader of the UAIC. She
served on the Tribal Council from approximately
1998 to 2010; for many of these years, she was Coun-
cil Chair. In 2011, Tavares helped to organize a cam-
paign to remove certain Tribal Council members
from office for malfeasance, alleging financial
misdealings and corruption related to tribal elec-
tions. Notwithstanding Tavares’s right to free ex-
pression,! the tribe accused her of making “misrepre-
sentations against the Tribe” and “defaming [its]
reputation” in violation of tribal law.

In retaliation, the tribe informed Tavares that
she was henceforth “banned from tribal lands and fa-
cilities, for a period of ten (10) years, due to [her] re-
peated and serious violations of tribal law, effective

1 The ICRA’s free expression clause reads in relevant part, “No
Tndian tribe in exercising powers of self-government shall ... (1)
make or enforce any law ... abridging the freedom of speech, or
of the press, or the right of the people peaceably to assemble
and to petition for a redress of grievances..” 256 US.C. §
1302(a).
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November 15, 2011.”2 The tribe’s order further speci-
fied that Tavares was “banned from attending any
tribally sponsored events and/or entering all Tribal
properties and/or surrounding facilities, which in-
cludes, but is not limited to the Tribal Offices, Thun-
der Valley Casino, the UAIC School, Health and
Wellness facilities at the Rancheria, and/or the Park
at the Rancheria.” The restraint on Tavares’s indi-
vidual liberty is obvious: she cannot set foot on her
tribe’s reservation.

The district court was correct to recognize that
“the restraint in this case was severe.” Tavares v.
Whitehouse, No. 2:13-CV-02101-TLN, 2014 WL
1155798, at *10 (E.D. Cal. Mar. 21, 2014). Having so
found, it should have exercised jurisdiction over her
habeas petition pursuant to 25 U.S.C. § 1303.3

I
A,

“As separate sovereigns pre-existing the Consti-
tution, tribes have historically been regarded as un-
consirained by those constitutional provisions
framed specifically as limitations on federal or state
authority.” Santa Clara Pueblo v. Martinez, 436 U.S.
49, 56, 98 S. Ct. 1670, 56 L. Ed. 2d 106 (1978). How-

2 The majority opinion avoids referring to the Petitioners’ “ban-
ishment,” using instead the euphemism “exclusion.” Maj. Op. —
. My use of the terms “banned” and “banishment” reflects the
language the UAIC Tribal Council used to describe the pun-
ishment it meted out to Petitioners. The UAIC does not dispute
that Petitioners were “banned.”

¥ Section 1803 states, in full, “The privilege of the writ of habe-
as corpus shall be available to any person, in a court of the
United States, to test the legality of hig detention by order of an
Indian tribe.”
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ever, “Congress has plenary authority to limit, modi-
fy or eliminate the powers of local self-government
which the tribes otherwise possess.” Id. “Title I of the
ICRA, 25 U.S.C. §§ 1301-1303, represents an exer-
cise of that authority.” Id. at 57, 98 S. Ct. 1670.

Congress enacted the ICRA in 1968 “to insure
that the American Indian is afforded the broad con-
stitutional rights secured to other Americans.” S.
Rep. No. 90-841, at 6 (1967). A “central purpose of
the ICRA” was to “protect individual Indians from
arbitrary and unjust actions of tribal governments.”
Santa Clara Pueblo, 436 U.S. at 61, 98 5. Ct. 1670
(quoting S. Rep. No. 90-841, at 5-6). Accordingly, the
ICRA “impos[es] certain restrictions upon tribal gov-
ernments similar, but not identical, to those con-
tained in the Bill of Rights and the Fourteenth
Amendment.” Id. at 57, 98 S. Ct. 1670; see also 25
U.S.C. § 1302. The rights enumerated in § 1302 do
not contain implied causes of action. Santa Clara
Pueblo, 436 U.S. at 51-52, 72, 98 S. Ct. 1670. But
Congress provided an explicit cause of action to pro-
tect the rights that it chose to grant to the American
Indian: the “privilege of the writ of habeas corpus.”
95 17.8.C. § 1303.

Though narrow, this claim for relief is firmly es-
tablished. See Boe v. Fort Belknop Indian Cmty., 642
F.2d 276, 278-79 (9th Cir. 1981) (describing 25
U.8.C. § 1303 as “[tlhe only avenue available to a
party who seeks relief in the federal courts for an al-
leged violation of the ICRA”). Of course, recognizing
the “well-established federal policy of furthering In-
dian self-government,” Santa Clara Pueblo, 436 U.S.
at 62, 98 S. Ct. 1670 (internal quotation marks omit-
ted), we “should not rush to create causes of action”
that would intrude upon tribes’ inherent sovereignty,
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id. at 72 n.32, 98 S. Ct. 1670. But we are not asked to
“create causes of action” in this case; we are asked to
apply the only law by which Indians may vindicate
their ICRA rights—the congressionally granted right
to petition for habeas relief.

Tavares presents us with precisely the kind of
case over which Congress intended to establish fed-
eral jurisdiction: having exercised her right to free
expression which Congress, through the ICRA, had
explicitly guaranteed her, Tavares suffered retalia-
tion from the UAIC in the form of “severe restraints
on individual liberty” not shared by other members
of her tribe. Poodry v. Tonawanda Band of Seneca
Indians, 85 F.3d 874, 894 (2d Cir. 1996) (internal
guotation marks omitted). “[R]estraints on a [per-
son’s] liberty ... not shared by the public generally ...
have been thought sufficient in the English-speaking
world to support the issuance of habeas corpus.”
Jones v. Cunningham, 371 U.S. 236, 240, 83 S. Ct.
373, 9 L. Ed. 2d 285 (1963). This is the trigger for ju-
rigdiction that Congress designed. We should
acknowledge our congressionally mandated jurisdic-
tion and exercise our duty to adjudicate Tavares's pe-
tition, as Congress intended when it balanced Indian
sovereignty against individual rights in the ICRA. Tt
1s not our place to recalibrate that balance.

B.

“The term ‘detention’ in the [ICRA] statute must
be interpreted similarly to the ‘in custody’ require-
ment in other habeas contexis.” Jeffredo v. Macarro,
599 F.3d 913, 918 (9th Cir. 2009). Reflecting this
principle, the bodies of law construing the “deten-
tion” and “custody” requirements are interdepend-
ent. Just as habeas courts applying the ITCRA rely on
authorities construing “custody” in general habeas
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contexts, courts in general habeas contexts rely on
authorities construing “detention” under the ICRA.
For instance, the Third Circuit concluded in a non-
ICRA case that a person sentenced to perform five
hundred hours of community service was “in custo-
dy,” relying in part on the Second Circuit’s analysis
of “detention” in an ICRA case. Barry v. Bergen Cty.
Prob. Dep’t, 128 F.3d 152, 161 (3d Cir. 1997) (discuss-
ing Poodry, 85 F.3d at 894-95).

The majority holds that “detention” as used in
the ICRA is “understood as a subset of custody.” Maj.
Op.—. The majority suggests that the absence of the
word “custody” from 25 U.S.C. § 1303 is significant
because, by contrast, the word “custody” is used in
“avery section” of federal habeas statutes 28 U.S.C.
§§ 2241(c)(1)—(4), 2254(a), and 2255(a). However, the
word “detention” also appears frequently throughout
other sections of the federal habeas statutes. See 28
U.S.C. §§ 2245, 2249, 2253 (referring to “detention”
only); §§ 2241, 2242, 2243, 2244, 2255 (referring to
both “detention” and “custody,” apparently inter-
changeably); ¢f. §§ 2252, 2254 (referring to “custody”
only). There is no indication in any part of any sec-
tion that the terms might have distinct meanings: if
anything, the statutes suggest, as a whole, that “de-
tention” and “custody”’ are interchangeable. This is
why the Poodry court declined to differentiate be-
tween “detention” and “custody,” stating,

We find the choice of language unremarkable
in light of references to “detention” in the
federal statute authorizing a motion attack-
ing a federal sentence, see § 2255, as well as
in the procedural provisions accompanying §
2241, see §§ 2242, 2243, 2244(a), 2245, 2249,
9253. Congress appears to use the terms “de-
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tention” and “custody” interchangeably in the
habeas context. We are therefore reluctant to
attach great weight to Congress’s use of the
word “detention” in § 1303.

85 F.3d at 830-91.

Reliance upon legislative history is unnecessary
to supplement our statutory analysis. See Nw. Forest
Res. Council v. Glickman, 82 F.3d 825, 830-31 (9th
Cir. 1996), as amended on denial of reh’s May 30,
1996) (“In interpreting a statute, we look first to the
plain language of the statute, construing the provi-
sions of the entire law, including its object and poli-
¢y, to ascertain the intent of Congress. Then, if the
language of the statute is unclear, we look to its leg-
islative history.” (internal quotation marks omitted)).
But to the extent that legislative history is relevant,
it supports our exercise of jurisdiction to entertain
Tavares’s habeas petition.

The limited legislative history available suggests
that “detention” and “custody” are interchangeable
terms in the habeas context. The language of § 1303
“closely tracks the language of Colliflower v. Gar-
land, 342 F.2d 369 (9th Cir. 1965)], overruled on oth-
er grounds by United States v. Wheeler, 435 1.S. 813,
98 5. Ct. 1079, 55 L. Ed. 2d 303 (1978), as recognized
by Davis v. Muellar, 643 F.2d 521, 532 n.13 (8th Cir.
1981)].” Poodry, 85 F.3d at 891. In Colliflower, we re-
lied on the broad scope of the general federal habeas
statutes to conclude that “it is competent for a feder-
al court in a habeas corpus proceeding to inquire into
the legality of the detention of an Indian pursuant to
an order of an Indian court.” 342 F.2d at 379. Ob-
serving that Congress “frequently invoked
[Colliflower] with approval during the 1965 [Sub-
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committee on Constitutional Righis of the Senate
Judiciary Committee] hearings” that preceded the
ICRA’s enactment, the Second Circuit concluded that
Congress intended the ICRA’s habeas provision to be
as broad as, but “no broader than,” its federal coun-
terparts.? Poodry, 85 F.3d at 891, 893.

The majority opinion highlights two pieces of his-
tory from the ICRA’s enactment to support its con-
trary position, but neither is persuasive. First, the
majority contends that a memorandum prepared by
the House of Representatives Committee on the Ju-
diciary supports its conclusion because the memo-
randum describes the funciion of § 1303 with a single
reference to “tribal detention,” not “custody.” 114
Cong. Rec. 9611 (1968). But the memorandum is not
an analytical discussion of Congress’s word choice of

4 The majority opinion contends that we ought to disregard this
piece of legislative history in part because Colliflower involved
a prisoner incarcerated due to a eriminal conviction, and so did
not consider the scope of “detention” beyond “the traditional
confines of habeas corpus jurisdiction.” Maj. Op.
n.12. Of course, an identical point can be made about Preiser v.
Rodriguez, 411 U.S, 475, 484-85, 93 S. Ct. 1827, 36 L. Ed. 2d
439 (1973), on which the majority relies to support its argument
that “physical confinement” is a requirement of “detention,”
Maj. Op. - . but there the majority seems uncon-
cerned with this distinetion.

My point is not that Colliflower is authoritative precedent for
the exact issue before us. If it were, such a lengthy decision
would be unnecessary. But given that there is, as the majority
opinion notes, little other legislative history for us to consider,
Maj. Op. —, Colliflower is relevant because it apparently guid-
ed Congress’s understanding that the habeas provigion it was
enacting within ITCRA would be as broad as the federal habeas
statutes that had long been part of the nation’s laws. The ma-
jority opinion does not respond to this point.




36a

“detention” in the statute. It is merely a brief sum-
mary of § 1308; indeed it is unsurprising that the
memorandum mirrors the statutory language. The
entirety of the excerpt dedicated to the whole of the
ICRA’s provision of individual rights—of which §
1303 was but one part—is barely 150 words long. See
id. Like the Second Circuit, I am “therefore reluctant
to attach great weight to Congress’s use of the word
‘detention’ in § 1308.” Poodry, 85 F.3d at 891.

Second, the majority speculates that Representa-
tive Reifel’s remarks on the floor of the House show
that the ICRA’s habeas provision was intentionally
circumscribed to rights associated with criminal tri-
als. Representative Reifel noted that the provision of
a federal habeas forum in § 1303 would “assure effec-
tive enforcement of [the] fundamental rights” enu-
merated in the ICRA. 114 Cong. Rec. 9553 (1968).
Those include not only protections associated with
criminal trials, see 25 U.S.C. § 1302(a)(3)—(10), but
also the ICRA’s analogues to the First and Fourth
Amendments, see § 1302(a)(1)—(2). Thus, Representa-
tive Reifel’s commentary does not support the major-
ity’s argument that § 1303 is limited only to rights
associated with criminal trials. In any case, Repre-
sentative Reifel’s brief remarks do not illuminate any
purported nuances distinguishing “detention” from
“custody”; his comments are irrelevant to our analy-
sis of the language Congress chose when it enacted §
1303.

C.

To reach its holding that “detention” in the ICRA
18 narrower than “custody” in the general habeas
statutes, the majority relies heavily upon Poodry’s
phrasing that 25 U.S.C. § 1303 “is no broader than
analogous statutory provisions for collateral relief”
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85 F.3d at 893 (emphasis added). But Poodry used
the phrase “no broader” specifically because two
courts—including ours—had previously held that
“detention” in the ICRA was broader than “custody”
in the non-ICRA context. See Seitler v. Yakima Trib-
al Court (“Settler I'), 419 F.2d 486, 489-90 (9th Cir.
1969), abrogated by Santa Clarae Pueblo, 436 U.S. 49,
98 S. Ct. 1670, 56 L. BEd. 2d 106, and Hensley v. Mun.
Court, 411 U.S. 345, 93 8. Ct. 1571, 36 L. Ed. 2d 294
(1973), as recognized by Moore v. Nelson, 2770 F.3d
789, 791-92 (9th Cir. 2001); Tracy v. Superior Court,
168 Ariz. 23, 810 P.2d 1030, 1049 (1991) (en banc). In
both cases, the courts noted that a person subjected
to a fine only is under “detention” for purposes of §
1303, even though a fine alone would not bring that
person within the jurisdiction of the general federal
habeas statutes.? Thus Poodry reined in the meaning
of “detention” to the outer limits of “custody,” but it
did not suggest that “detention” was any narrower
than “custody.” Poodry provides no support for the
majority opinion’s novel holding that an American
Indian may be in “custody” for purposes of the gen-
eral habeas statutes, but not in “detention” for pur-
poses of the ICRA’s habeas statute.

We actually have binding precedent to the con-
trary, which the majority opinion fails to
acknowledge. It is the law of our Circuit that “[t|he
term ‘detention’ in the [ICRA] statute must be inter-
preted similarly to the ‘in custody requirement in
other habeas contexts.” Jeffredo, 599 F.3d at 918; see

5 See, e.g., Bailey v. Hill, 599 F.3d 976, 979 (9th Cir. 2010) ("We
have repeatedly recognized that the imposition of a fine, by 1i-
self, is not sufficient to meet [28 U.S.C.] § 2254's jurisdictional
requirements.”).
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also Boozer v. Wilder, 381 F.3d 931, 934 n.2 (9th Cir.
2004) (“Detention [as used in 25 U.S.C. § 1303] is in-
terpreted with reference to custody under other fed-
eral habeas provisions.”); Moore, 270 F.3d at 791-92
(9th Cir. 2001) (relying on habeas cases interpreting
custody to analyze detention under the ICRA); cf
Mills v. Taylor, 967 F.2d 1397, 1400 (9th Cir. 1992)
(affirming a grant of habeas corpus, in part because
the panel “concludeld] that Congress intended no
change in meaning when it substituted ‘detention’ for
‘custody’ [in 18 U.S.C. § 3585]).

Morever, the majority splits from every other
federal appellate court to have addressed this ques-
tion. The Second Circuit recognizes that “Congress
appears to use the terms ‘detention’ and ‘custody’ in-
terchangeably in the habeas context.” Poodry, 85
F.3d at 891. The Tenth Circuit “read[s] the ‘deten-
tion’ language as being analogous to the ‘in custody’
requirement contained in 28 U.S.C. § 2241.” Dry v.
CFR Court of Indian Offenses, 168 F.3d 1207, 1208
n.1 (10th Cir. 1999); see also Vaolenzuela v. Silver-
smith, 699 F.3d 1199, 1203 (10th Cir. 2012); Walton
v. Tesuque Pueblo, 443 F.3d 1274, 1279 n.1 (10th Cir.
2006). And the Sixth Circuit recognizes that “habeas
claims brought under the Indian Civil Rights Act, 25
U.S.C. § 1303, are most similar to habeas actions
arising under 28 U.S.C. § 2241,” § 1303’s “federal law
analogue.” Kelsey v. Pope, 809 F.3d 849, 854 (6th Cir.
2016), cert. denied sub nom. Kelsey v. Bailey, —
U.8.—, 187 8. Ct. 183, 196 L. Ed. 2d 150 (2016).

I1I.

Half a century ago, the Supreme Court made
clear that a habeas petitioner is in “detention” or
“custody” when she is subjected to severe restraints
on liberty that need not rise to the level of physical
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confinement. The Court declared, “History, usage,
and precedent can leave no doubt that, besides phys-
ical imprisonment, there are other restraints on a
man’s liberty, restraints not shared by the public
generally, which have been thought sufficient in the
English-speaking world to support the issuance of
habeas corpus.” Jones, 371 U.S. at 240, 83 S. Ct. 373.
Ever since, the Court consistently has “very liberally
construed the ‘in custody’ requirement for purposes
of federal habeas.” Maleng v. Cook, 490 U.S. 488,
492, 109 S. Ct. 1923, 104 L. Ed. 2d 540 (1989) (per
curiam).8 For our part, we faithfully have applied the
Court’s instructions to our cases, recognizing that a
habeas petitioner need only show “that he is subject
to a significant restraint upon his liberty” for our ju-
risdiction to obtain. Wilson v. Belleque, 554 T'.3d 816,
822 (9th Cir. 2009).

In determining whether a habeas petitioner is “in
custody,” the Supreme Court has “rel[ied] heavily on
the notion of a physical sense of liberty—ithat is,
whether the legal disability in question somehow
limits the putative habeas petitioner’s movement.”
Williamson v. Gregoire, 151 F.3d 1180, 1183 (9th Cir.
1998). In Jones v. Cunningham, the Supreme Court

6§ The Supreme Court’s broad construction of the “custody” re-
quirement reflects the wide scope of application that the writ
has enjoyed for centuries. For example, Williaro Blackstone ex-
plained that the writ is “efficacious ... in all manners of illegal
confinement.” 3 William Blackstone, Commeniaries on the Laws
of England 131 (Univ. of Chicago Press 1979) (1768); see also Ex
parte McCardle, 73 U.S. (6 Wall)) 318, 325-26, 18 L. Ed. 816
(1867) (characterizing the writ of habeas corpus as the judicial
remedy for “every possible case of privation of liberty contrary
to the National Constitution, treaties, or laws,” the scope of
which is g0 broad that it is “impossible {o widen”).
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held that conditions of parole satisfied the custody
requirement where the parclee was required to re-
main in a particular community, make periodic re-
ports to a parole officer, and refrain from visiting
certain places. 371 U.S. at 242-43, 83 S. Ct. 373. The
Court also has held that an individual released on
his own recognizance pending sentencing after con-
viction is “in custody” because he must appear at
times and places ordered by the court and “cannot
come and go as he pleases.” Hensley, 411 U.8. at 351,
93 S. Ct. 1571; see also, e.g., Justices of Boston Mun.
Court v. Lydon, 466 U.S. 294, 301, 104 S. Ct. 1805,
80 L. Ed. 2d 311 (1984). Similarly, we have held that
a petitioner required to log “fourteen hours of at-
tendance at an aleohol rehabilitation program” was
“in custody” because the sentence required the peti-
tioner's “physical presence at a particular place,”
which “significantly restrainfed] [his] liberty to do
those things which free persons in the United States
are entitled to do.” Dow v. Circuit Court, 995 F.2d
922, 922-23 (9th Cir. 1993) (per curiam).” In these
instances, the petitioner was “in custody” for purpos-
es of habeas jurisdiction because the restraints on
his physical liberty were “not shared by the public
generally.” Jones, 371 U.S. at 240, 83 S. Ct. 373. It is

" Likewise, in Barry v. Bergen County Probation Department,
the Third Circuit held that cowrt-ordered community service
constituted “custody” because an “individual who is required to
be in a certain place—or in one of several places—to attend
meetings or to perform services, is clearly subject to restraints
on hig liberty not shared by the public generally” 128 F.3d ai
161.
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clear that such restraints need not rise to the level of
actual confinement for habeas jurisdiction to attach.®

As with “custody,” the restraint on physical liber-
ty is the essence of “detention” under the ICRA.
Thus, in Means v. Navajo Nation, 432 F.3d 924 (9th
Cir. 2005), we held that a petitioner was in “deten-
tion” for ICRA purposes when the conditions of pre-
trial release barred the petitioner from going within
one hundred yards of his former father-in-law’s home
and required him to appear as scheduled before the
trial court. Id. at 928 (citing Lydon, 466 U.S. at 300—
02, 104 S. Ct. 1805, and Hensley, 411 U.S, at 361-52,
93 8. Ct. 1571). Similarly, in Setiler v. Lameer (“Set-
tler IP), 419 F.2d 1311, 1312 (9th Cir. 1969) (per
curiam), we held that despite the lack of physical
confinement, petitioners released on bail satisfied
the ICRA’s detention requirement. See also Moore,
270 F.3d at 791 (“Bail status clearly restricts liberty
in a way that a purely monetary fine does not; the
petitioner ‘cannot come and go as he pleases.” (quot-

8 The majority cites Preiser v. Rodriguez, 411 U.S. 475, 48485,
a3 8. Ct. 1827, 36 L. Ed. 2d 439 (1978), for the proposition that
physical confinement was once a prerequisite to habeas relief.
Maj. Op. - . Notwithstanding that it is now “well es-
tablished that actual physical custody is not a jurisdictional
prerequigite for federal habeas review,” Poodry, 856 F.3d at 893
(citing Jones, 371 U.S. at 248, 83 S. Ct. 373), the circumstances
of Preiser are not comparable to Tavares’s banishment.

The Preiser petitioner was a state prisoner seeking release,
which explains why the Court used “custody,” “detention,” and
“physical confinement” interchangeably to describe Preiser’s
situation. See 411 11.8. at 483-87, 93 8. Ct. 1827, Contrary to
the majority’s suggestion, the Court never intimated that “de-
tention” was somehow a subset of “custody.” To the contrary: if
Preiser, a non-ICRA case, stands for anything, it is that “deten-
tion” and “custody” are interchangeable in habeas law.
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ing Hensley, 411 U.S. at 351, 93 S. Ct. 1571)). Con-
sistent with the Supreme Court’s construction of the
“custody” requirement under federal habeas law, we
have made physical liberty the focal point of our
analysis of “detention” under the ICRA.

111,
A.

Banishment is a uniquely severe punishment. It
does “more than merely restrict one’s freedom to go
or remain where others have the right to be: it often
works a destruction of one’s social, cultural, and po-
litical existence.” Poodry, 85 F.3d at 897. Tavares’s
ten-year banishment is not “a modest fine or a short
suspension of a privilege ... but [rather] the coerced
and peremptory deprivation of [her] membership in
the tribe and [her] social and cultural affiliation.” Id.
at 895. For these reasons, “[blanishment has general-
Iy been held to satisfy the ‘in custody’ requirement”
of the general habeas laws. Cohen’s Handbook of
Federal Indian Law § 9.09, 780-81 (Nell Jessup
Newton ed., 2012) (“Cohen’s”). Whether under the
law of our circuit or that of any other to consider the
issue, Tavares’s banishment places her in “custody”;
thus, she is in “detention.”

The majority asserts that three cases about the
limits of detention under § 1303 inform its analysis:
Poodry v. Tonawanda Band of Indians, 85 F.3d 874;
Shenandoah v. United States Department of Interior,
159 F.8d 708 (2d Cir. 1998); and Jeffrede v. Macarro,
599 F.3d 913. But only one of these cases, Poodry,
squarely addresses the legal principles animating
this case. Neither Shenandoah nor Jeffredo pertains
to banishment. To the contrary, they are explicitly
not about banishment. The Shenandoah petitioners
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did “not allege[ ] that they were banished from the
Nation, ... or that defendants attempted in anyway
[sic] to remove them from [tribal] territory.” 159 F.3d
at 714. Similarly, the Jeffredo petitioners “ha[d] not
been banished” and “[t|heir movements ha[d] not
been restricted on the Reservation.” 599 F.3d at 919.
Only Poodry’s holding bears upon the case before us,
and it supports a finding of jurisdiction over
Tavares’s petition.

In Poodry, several members of the Tonawanda
Band of Seneca Indians filed a petition for habeas re-
lief under 25 U.S.C. § 1303 after they were ordered
permanently banished from the tribe. The petitioners
had accused members of the Tonawanda Council of
Chiefs of misusing tribal funds, suspending tribal
elections, burning tribal records, and other miscon-
duct. Poodry, 85 F.3d at 877—78. Several months lat-
er, the petitioners were accosted at their homes by
groups of fifieen to twenty-five persons, summarily
convicted of “treason,” and issued orders of perma-
nent banishment. Id. at 878-79. The orders read in
part, “You are to leave now and never return...
[Y]our name is removed from the Tribal rolls, your
Indian name is taken away, and your lands will be-
come the respounsibility of the Council of Chiefs. You
are now stripped of your Indian citizenship and per-
manently lose any and all rights afforded our mem-
bers. YOU MUST LEAVE IMMEDIATELY AND WE
WILL WALK WITH YOU TO THE OUTER BOR-
DERS OF OUR TERRITORY.” Id. at 876 (alteration
in original). When the petitioners refused to leave
the reservation, they suffered continued harassment,
were assaulted, and were denied electrical service to
their homes and businesses. Id. at 878.
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The Poodry petitioners filed for writs of habeas
corpus under § 1303, claiming they had been denied
several rights guaranteed under Title I of the TCRA.
Id. at 879. The Western District of New York dis-
missed their petitions for lack of subject-matter ju-
risdiction, holding that banishment did not consti-
tute “detention” for the purposes of § 1303. Id. The
Second Circuit reversed, concluding that where a
tribal member has been banished rather than im-
prisoned, “[TJhe ICRA’s habeas provision [neverthe-
less] affords the petitioners access to a federal court
to test the legality of their ‘convict[ion] and subse-
quent ‘banishment’ from the reservation and
therefore [the district court] erred in dismissing the
petitions for writs of habeas corpus on jurisdictional
grounds.” Id. (second alteration in original).? In par-

9 Decided twenty years ago, Poodry has since become the lead-
ing authority on banishment as a basis for federal habeas juris-
diction. See 1 Randy Hertz & James 8. Liebman, Federal Habe-
as Corpus Practice and Procedure § 8.2[d], 449 & 449 n.53 (6th
ed. 2011) (citing Poodry, 85 F.3d at 894-98); Ryan Fortson, Ad-
vancing Tribal Court Criminal Jurisdiction in Alaska, 32 Alas-
ka L. Rev. 93, 147 (2015) (characterizing Poodry as the “seminal
case addressing banishment”); see also William C. Canby, Jr.,
American Indian Law in a Nutshell 419 (6th ed. 2015) (discuss-
ing Poodry).

Notwithstanding Poodry’s significance, the majority opinion se-
lectively quotes from an article by Professor Patrice Kunesh
eriticizing Poodry in an attempt to discount Poodry’s persuasive
value, See Maj. Op. —n.14. But Kunesh’s problem was not that
Poodry applied “jurisdictional prerequisites under federal habe-
as corpus laws” to “TCRA’s habeas corpus provision,” which is
the issue before us. Patrice H. Kunesh, Banishment as Cultural
Justice in Contemporary Tribal Legal Systems, 37 N.M. L. Rev.
85, 123. Rather, Kunesh’s eriticisms were aimed at “the reach of
the court’s decision to disenrollment actions;” the court’s disre-
gard for “tribal legal systems;” and the portions of Poodry's
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ticular, the Second Circuit held that the scope of §
1303 is equivalent to that of the general federal ha-
beas statutes, and that therefore the petitioners’
banishment orders satisfied the “detention” require-
ment of § 1303. Id. at 890-97. It follows from Poodry
that Tavares’s banishment also constitutes “deten-
tion” under the ICRA.

In contrast, Jeffredo, the only case until today to
raise the scope of the meaning of the term “deten-
tion” in § 1303 before our Court, does not support the
majority’s holding. In Jeffredo, a tribe disenrolled
several members “for failing to prove their lineal de-
scent as members of the Tribe.” 599 F.3d at 915. We
held that the disenrollment of the petitioners, whose
“movements [had] not been restricted on the Reser-
vation,” did not constitute “detention” under the
ICRA. Id. at 919. Specifically, we noted that
“IdJisenrollment does not mean that a person is ban-
ished from the [tribe’s] Reservation,” and that the
habeas petitioners in that case “hald] not been ban-
ished from the Reservation.” Id. at 916, 919. This
case presents the inverse fact pattern: Tavares was
not disenrolled from her tribe, but she has been ban-
ished—her movements are restricted on the reserva-
tion. Jeffredo was about membership, not physical
liberty; this case is about physical liberty, not mem-
bership. Because Jeffredo is not a case about ban-
ishment, our decision to decline jurisdiction in that
case does not govern us here. See also Moore, 270

holding that “extend[ed] far beyond federal habeas corpus ju-
risprudence,” including to “potential and threatened restraints
on an individual’s liberty,” general “harassment,” and “interfer-
ence” with the provision of utilities and health care services. Id.
at 128-24. None of the targets of Kunesh’s criticisms of Poodry
is present in this case. And, of course, Poodry remains good law
in the Second Circuit and persuasive authorify in ours.
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F.3d at 790-91 (recognizing that a tribal member
who was “subjected to a fine” but who “ha]d] not been
excluded or otherwise restricted in his movements on
the Reservation” was not in detention under the
ICRA).

The majority opinion extends Jeffredo from dis-
enrollment decisions to temporary exclusion orders
because, according to the majority, the latter are
merely “another expression of [the tribe’s] sovereign
immunity to determine the makeup of the communi-
ty.” Maj. Op. — This reasoning sweeps too broadly
and occludes the distincet driving principles behind
Jeffredo and this case.

First, a tribe’s decision to disenroll members
based on their “lineal descent” implicates the “tribe’s
right to define its own membership for tribal purpos-
es,” which “has long been recognized as central to its
existence as an independent political community.”
Jeffredo, 599 F.3d at 917-18 (quoting Santa Clara
Pueblo, 436 U.S. at 72 n.32, 98 S. Ct. 1670). Here,
because Tavares does not challenge any membership
decision of her tribe, her petition does not raise
Jeffredo’s animating concern of protecting “[a] tribe’s
right to define its own membership.” Id. at 917; see
also Cohen’s, supra, at 175 n.25 (explaining that ban-
ishment and disenrollment must be analyzed differ-
ently, and “[w]lhere the tribe clearly separates the
banishment and disenrollment decisions ... only the
former is reviewable under the Indian Civil Rights
Act’s habeas corpus provision”).

Second, by emphasizing that “[d]isenrollment
does not mean that a person is banished from the
[tribe’s] Reservation” and that a disenrolled tribe
member’s “movements have not been restricted,”
Jeffredo acknowledged that banishment inherently
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involves physical coercion that more severely re-
strains an individual’s liberty, and thus is more like-
ly to qualify as “detention.” 599 F.3d at 916, 919.
Although the Jeffredo petitioners were denied access
to a senior citizens’ center, a health clinic, and a
tribal school, we were careful not to equate “the de-
nial of access to certain facilities” with banishment
from the reservation. Id. at 918-19. And for good
reason: denying an individual access to certain gov-
ernment facilities is a far cry from denying her ac-
cess to her homeland. Thus, Jeffredo undermines, ra-
ther than supports, the majority’s determination that
Tavares’s banishment fails to satisfy the ICRA’s “de-
tention” requirement.10

B.

Tavares is banned from “all Tribal properties
and/or surrounding facilities.” This total physical ex-
clusion affects Tavares’s daily life in many ways: she
cannot walk her grandchildren to school, attend trib-
al meetings, ceremonies, and events, or join her fami-
ly and friends for any purpose on tribal land. A for-
mer leader of the UAIC, she no longer can “partici-
pate in the ceremonies and events of the Tribe’s cul-
ture and heritage.” Instead, she “hals] had to sit
outside the fence and look on, as if [she] were [a]

10 Jeffredo also comports with federal habeas precedents hold-
ing that the revocation of certain privileges or licenses, without
a concomitant restraint on an individual's physical liberty, does
not satisfy the “custody” requirement of federal habeas jurisdic-
tion. See, e.g., Lefkowitz v. Fair, 816 F.2d 17, 19-21 (1st Cir.
1987) (revocation of medical license). Jeffredo’s analysis of dis-
enrollment is likewise consistent with other courts’ analysis of
“[d]ignitary, reputation, ‘moral,’ or psychological harm,” which
generally are considered “moncustodial statuses.” Hertz &
Liebman, supra, at 451—53 & 452 1.66 (collecting cases).
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criminal[ | or untouchable [ ].”11 Tavares has demon-
strated a severe restraint on her liberty not shared
by other members of the tribe, which satisfies her
burden of showing that she is in “custody,” and thus
in “detention.”

The majority makes much of the fact that
Tavares was banished “only ... temporarily.” Maj. Op.
. But the majority’s opinion does not explain
why the duration of Tavares’s banishment is legally
relevant in determining whether she is in “detention”
for habeas purposes. The writ of habeas corpus ad-
dresses the fact of detention, not its duration. An in-
dividual restrained for a day has no more freedom
during the period of restraint than another re-
strained for a year. Thus, habeas relief is available to
a prisoner no matter the length of his sentence.

Even if the duration of Tavares’s banishment
were relevant in determining whether she is in “de-
tention,” the ten-year term of her banishment is suf-
ficient to severely restrain her liberty. If fourteen
hours of mandatory attendance at an alcohol rehabil-
itation program, Dow, 995 F.2d at 922, or five hun-
dred hours of mandatory community service, Barry,
128 F.3d at 161-62, 1s long enough to severely re-
strain an individual’s liberty, then surely ten years—
more than eighty thousand hours—of banishment 18,
too. Moreover, Tavares is an elderly woman. A ten-

1 Here, “both parties submitted declarations in connection with
the motion to dismiss, [and] because no evidentiary hearing was
held we must accept [Tavares’s] version of events as true for the
pwrposes of establishing jurisdiction and surviving a 12¢(b)(1)
motion.” Rhoades v. Avon Prods., Inc., 504 F.3d 1151, 1160 (9th
Cir. 2007).



49a

year period of banishment may constitute much of
the remainder of her lifetime.

Nor is it clear how “temporary” non-permanent
banishment orders are within the UAIC. The case of
Tavares’s daughter, Angelina (“Angie”) Rey, is in-
structive. According to Tavares, the tribe banished
Rey for one year for “defamation.” During her year of
banishment, Rey was photographed “steppiing] into
[the tribe’s] casino briefly” and was “panished for an-
other year with her per capita payments and all
membership privileges suspended for a year.” As a
result, Rey “was evicted from her home and, without
a home, was unable to regain custody of herf ] chil-
dren.” Given Tavares’s advanced age and the UAIC’s
history of compounding “temporary” banishment or-
ders, ten years of banishment is not a significantly
less severe restraint on Tavares’s liberty than if the
banishment order were permanent.

C.

Undisputedly, Congress had the authority to cre-
ate federal jurisdiction over violations of the ICRA,
and it chose habeas review as the vehicle for those
claims. Sante Clara Pueblo, 436 U.S. at 56-58, 98 S.
Ct. 1670. Critically, “Congress’ provision for habeas
corpus relief, and nothing more, reflected a consid-
ered accommodation of the competing goals of pre-
venting injustices perpetrated by tribal governments,
on the one hand, and, on the other, avoiding undue
or precipitous interference in the affairs of the Indi-
an people.” Id. at 66-67, 98 5. Ct. 1670 (internal quo-
tation marks omitted); see also id. at 67, 98 5. Ct.
1670 (“Congress apparently decided that review by
way of habeas corpus would adequately protect the
individual interests at stake while avoiding unneces-
sary intrusions on tribal governments.”). In enacting
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§ 1303, Congress struck a balance between the pro-
tection of tribal sovereignty and the vindication of
civil rights. Qur job is not to alter that balance based
on our own views about the competing values at
stake. Rather, we ought simply to apply the stand-
ards of federal habeas law.

This is a responsibility that Congress explicitly
delegated to the courts, and one for which we are
uniquely suited and, indeed, have a duty to per-
form.12 But the majority contends that tribes authop-
ity to ban non-members from tribal land must mean
that banishment orders cannot invoke habeas juris-
diction. The majority claims that if banishment or-
ders trigger jurisdiction under § 1303, under which
the privilege of the writ of habeas corpus is “availa-
ble to any person” detained by a tribe, then “any per-
son” under a banishment order-—including non-
members of the tribe—would enjoy federal habeas
review. Because that cannot be the case, the majority
concludes that the only way to reconcile the intrusion
upon tribal sovereignty embodied by § 1303 is to bar
from habeas jurisdiction @l banishment orders, in-

12 The Supreme Court has referred to “the virtually unflagging
obligation of the federal courts to exercise the jurisdiction given
them.” Colo. River Water Conservation Dist. v. United States,
424 1.8, 800, 817, 96 8. Ct. 1286, 47 L. Ed. 2d 483 (19786); see
also Cohens v. Virginia, 19 U.8. (6 Wheat.) 264, 404, 5 L. BEd.
257 (1821) (It is most true that this Court will not take juris-
diction if it should not: but it is equally true, that it must take
jurisdiction if it should. The judiciary cannot, as the legislature
may, avoid a measure because it approaches the confines of the
constitution. We cannot pass it by because it is doubtful. With
whatever doubts, with whatever difficulties, a case may be at-
tended, we must decide it, if it be brought before us. We have no
more right to decline the exercise of jurisdiction which is given,
than to usurp that which is not given,”).
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cluding whatever it is the majority means by “exclu-
sion.”

The majority’s reading assumes too much. Tribes’
power to ban non-members from their land is rooted
in their inherent power as separate sovereigns. By
contrast, tribes’ power to ban tribal members from
their land was explicitly “limit{ed]” and “modiflied]”
by Congress’s use of its “plenary authority” to pro-
vide individual rights to American Indians and to es-
tablish a narrow mechanism of federal judicial re-
view to protect those rights. Santa Clara Pueblo, 436
U.S. at 56, 98 S. Ct. 1670. There is no particular rea-
son why we must treat an order banning a tribal
member who enjoys legitimate associations of kin,
culture, tradition, and birthright to the tribe as
equivalent to one banning a non-member with no
such associations; indeed, for the purposes of § 1303,
we ought not to. To so hold is to choose a blunt tool,
even while more precise analytical instruments are
available.

D.

The majority believes that by exercising habeas
jurisdiction over Tavares’s ten-year banishment, we
“would create a perverse incentive for tribes to first
disenroll and then banish a member” to avoid federal
review of the temporary banishment. Maj. Op. 877.
The true effect of the majority’s decision is to render
unnecessary that “two-step dance,” Maj. Op. 877; all
a tribe would need to do to evade federal review is to
temporarily banish a member—whether for ten years
or fifty, or longer. This creates a different “perverse
incentive”: to banish a member “temporarily”—say,
for ten years—and then to extend the banishment,
again “temporarily,” perhaps for another ten, and so
on. The majority opines that Tavares’s requested
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remedy “runs counter to Congress’s goal of ‘strength-
ening the position of individual tribe members vis-g-
vis the tribe’ by enacting the ICRA,” Maj. Op. 877
(quoting Santa Clara Pueblo, 436 U.S. at 62, 98 S.
Ct. 1670), but that is precisely backward. It is the
majority’s opinion that runs counter to and weakens
that goal. The majority’s decision makes the individ-
ual rights that Congress championed in the ICRA
dependent upon the whims of the tribe and hands
the tribe the tool by which it can evade our habeas
review—the only relief that the individual tribal
member has against arbitrary or retaliatory viola-
tions of her ICRA rights,
Iv.

Balancing individual civil rights against the im-
portance of tribal sovereignty, Congress in 1968 de-
cided that the doors of the federal courts are open to
American Indians claiming unlawful and significant
restraints on their liberty by their tribes. It is not for
us to adjust the lines that Congress has drawn based
on our own personal views of where the limits should
be drawn. Despite Congress’s instruction to the con-
trary, the majority denies Tavares the opportunity to
challenge her detention in our courts. I respectiully
dissent.
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MEMORANDUM AND ORDER
TROY L. NUNLEY, District Judge.

This matter is before the Court on. Respondents’
Motion to Dismiss for lack of jurisdiction. (ECF No.
12.) Petitioners are members of the Auburn Indian
Community. Through this action, Petitioners chal-
lenge their punishment imposed by the Tribal Coun-
cil of the United Auburn Indian Community. Re-
spondents, members of the Tribal Council, seek dis-
missal, arguing essentially this case concerns inter-
nal tribal matters, and therefore this Court lacks
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jurisdiction. Petitioners oppose dismissal arguing
their petition is within the Court’s jurisdiction under
the Indian Civil Rights Act of 1968 (“ICRA™), 25
U.S.C. § 1808, because their exclusion from tribal
lands and suspension of per capita gaming benefits-
although temporary-constitute “detention” within the
meaning of the statute. The court heard oral argu-
ment on January 30, 2014. Elliot R. Peters appeared
for respondents, and Andrew W. Stroud appeared for
petitioners. Jesse Basbaum and Jo W. Golub were al-
so present for respondents.

Petitioners’ application for federal habeas relief
raises troubling questions about the fundamental
fairness of Petitioner Tavares’s continuing expulsion
from her tribal homelands. These larger questions,
however, are not currently before the Court. Instead,
the Court analyzes the narrow issue raised by Re-
spondents’ motion: whether Petitioners’ punishment
was so severe a restraint on liberty it constitutes “de-
tention” sufficient to invoke this Court’s federal ha-
beas corpus jurisdiction under ICRA. This issue is
discussed below, informed by the applicable law, the
record in this case, and the parties’ helpful briefs and
oral arguments.

BACKGROUND

This case arises from a dispute over tribal man-
agement. The general contours of the underlying
dispute are as follows. Petitioners initiated an un-
successful recall campaign attempting to remove Re-
spondents, members of the Tribal Council, from of-
fice. Afterwards, the Tribal Council determined Peti-
tioners had violated a Tribal ordinance prohibiting
defamation; Petitioners allege their punishment was
mmposed in retaliation for the recall campaign. Peti-
tioners argue their punishment constitutes banish-
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ment, invoking this Court’'s ICRA habeas jurisdic-
tion. Since Petitioners’ claim challenges the actions
of their Tribal Government, this Court’s review is in-
formed by the peculiar principles of Indian sovereign
immunity,! which are discussed briefly below, before
the factual background of this dispute is recounted in
greater detail.

A. Legal Background-Indian Sovereign Im-
munity and ICRA

Under established United States Supreme Court
precedent, American Indian tribes are separate sov-
ereigns immune from suit unless Congress decides to
abrogate their immunity. See Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 55-58, 98 S. Ct. 1670, 56 L.
Ed. 2d 106 (1978) (“Indian tribes have long been rec-
ognized as possessing the common-law immunity
from suit traditionally enjoyed by sovereign powers

. subject to the superior and plenary control of
Congress.” (citations omitted)).

In response to perceived abuses in the admin-
istration of criminal justice to tribe members, in
1968, Congress chose to exercise its plenary authori-
ty and to abrogate Indian tribal immunity in part
through the Indian Civil Rights Act (“ICRA®), 29
U.S.C. §§ 1301-1304. See Sonta Clara Pueblo, 436
U.S. at 71 (“Congress[s] ... legislative investigation

1 See Angela L. Riley, (Tribal} Sovereignty and Illiberalism, 95
CAL. L. REV. 799, 802 (2007) (“American Indian tribes do not
neatly fit into existing legal paradigms because they inhabit a
gtrange sovereign space in the U.S. legal system, one ‘which
they alone occupy.”’); see also Cherokee Nation v. Georgia, 30
U.S. (5 Pet) 1, 17, 8 L. Ed. 25 (1881) Maxrshall, C.J.) (observing
that Indian tribes “are correcily perhaps ... denominated do-
mestic dependent nations.”).
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revealed that ... serious abuses of tribal power had
occurred in the administration of criminal justice.”).
Section 1802 of the Act extends several (but not all}
of the civil rights protections contained in the Bill of
Rights to Indian tribe members, including many
First Amendment protections and due process. The
statute provides:

No Indian tribe in exercising powers of self:
government shall-

(1) make or enforce any law prohibiting the free
exercise of religion, or abridging the freedom of
speech, or of the press, or the right of the people
peaceably to assemble and to petition for a re-
dress of grievances;

(8) deny to any person within its jurisdiction the
equal protection of its laws or deprive any person
of liberty or property without due process of law;

(9) pass any bill of attainder or ex post facto law;
or

(10) deny to any person accused of an offense
punishable by imprisonment the right, upon re-
quest, to a trial by jury of not less than six per-
sons.

25 U.8.C. § 1302(a).

The substantive civil rights contained in section
1302, however, are not accompanied by an express
cause of action for declaratory or injunctive relief
against Tribal officers. See Santa Clara Pueblo, 436
U.S. 59-60. In Santa Clara Pueblo, the Supreme
Court held that the substantive civil rights guaran-
tees contained in ICRA section “1302 do[ | not im-
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pliedly authorize actions for declaratory or injunctive
relief against either the tribe or its officers.” Id. at
72.

Thus, the exclusive means to enforce ICRA’s civil
rights protections in federal court is through a peti-
tion for writ of habeas corpus under section 1303.
Bressi v. Ford, 575 F.3d 891, 896 n. 6 (9th Cir. 2009)
(“[E]xcept for habeas corpus challenges, any private
right of action under [the Indian Civil Rights] Act
lies only in tribal court.”).

B. Factual Background?

Petitioners are four members of the federally
vecognized United Auburn Indian Community
(“Tribe”). In addition to being a member, Petitioner
Jessica Tavares served as the Chairperson of the
Auburn Indian Tribal Council from 1996 until 2008,
and Petitioner Dolly Suehead also served on the
Tribal Council during the same period. Respondents
are the members of the Tribal Council that imposed
the punishments challenged through this action, and
they are being sued in their official capacities.

1. Underlying Dispute-The Recall Peti-
tion

In 2011, Petitioners initiated a recall campaign
against the Tribal Council members alleging the
Council members:

« misrepresented to tribal members that a full,
independent forensic financial audit of the Tribe

2 The following factual background is drawn from Petitioners’
application for federal habeas relief under ICRA (ECF No. 1),
unless otherwise noted.
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had been conducted, and denied tribal members
access to the “limited audit” that was conducted,

o refused to take action to reclaim close to $25
million paid to the tribe’s outside attorney, How-
ard Dickstein, and

« refused to allow Tribal Council election candi-
dates observe the casting of ballots to ensure the
integrity of the election.

(Pet. Writ of Habeas Corpus Under Indian Civil
Rights Act (“Pet.”) 10, ECF No. 1.)

Petitioners submitted the recall petition to the
Election Committee of the Tribal Council in Novem-
ber 2011. The Tribal Council appoints the members
of the Election Committee. Petitioners allege the
Election Committee is, therefore, “subject to ... [the]
control of the five member Tribal Council” such that
the recall petition “was essentially submitted to and
controlled by the same Tribal Council members to
whom the recall effort was directed.” (Id. 9 8.)3 As
part of their recall petition, Petitioners obtained the
signatures of seventy-four tribal members, “which
[Pletitioners believe constituted 40% of the tribal
membership as required for recall under the Tribe’s
constitution.” (Id.  9.)

As part of their recall campaign, Petitioners cir-
culated a press release to local media outlets that de-
tailed Pefitioners’ allegations of financial misman-
agement. Petitioners explain they circulated the

% Petitioners Tavares and Suehead were also running for office
on the Tribal Council in the regular election, held one month
later in December 2011, against two then-current members of
the Tribal Council. (Pst.§ 8.)
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press release to communicate the specifics of their
srievances to the entire tribal membership: “Because
the 2011 Tribal Council refused to release the mail-
ing addresses of Tribe members, petitioners sought
to communicate their grievances to the entire tribal
membership through the media in the form of a press
release.” (Id. §J 11.)

The Tribal Council reacted to the press release
swiftly. Two days after Pefitioners circulated the
press release, on November 9, 2011, the Tribal Coun-
¢il “mailed a one-page statement to all tribal mem-
bers accusing [Pletitioners of making a ‘public dis-
play of our tribal business in the local newspapers
and on television,’ calling [Pletitioners’ statements in
the Recall Petition and press release ‘defamatory and
malicious,” and “characterizing [Pletitioners’ [state-
ments] as having a ‘negative impact on the reputa-
tion of our Tribe.” (Id.) The letier also indicated the
Tyribal Council “will be taking appropriate discipli-
nary and legal action.” (Id.)

The next day, on November 10, 2011, the Elec-
tion Committee notified Petitioners that their recall
petition had been rejected. The Election Committee
explained that it rejected the petition in part because
of “the failure to obtain the requisite support of 40%
of the membership.” (Id. Y 12.) The Election Commit-
tee “did not indicate how many signatures were nec-
essary to meet the 40% threshold,” and Petitioners
allege the 40% threshold “was satisfied by the
seventyfour signatures they ... had gathered.” (Id.)

The Election Committee also explained it reject-
ed the recall petition because the petition “did not
comply with a newly adopted Election Ordinance ...
that required each signature ... to be individually
witnessed by a notary public.” (Id. § 13.) Petitioners
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allege the ordinance was drafted by the Tribal Coun-
cil’s outside attorney, Howard Dickstein—the same
attorney Petitioners through their recall petition al-
leged “bilked” $25 million from the Tribe. (Id.) Peti-
tioners also allege they asked for applicable election
ordinances before initiating their recall campaign,
and the Tribe gave them “a version of the ordinance
that did not contain the individual notarization re-
quirement.” (Id.)

2. Disciplinary Action and the Severity
of the Punishments

Over the next week or so, beginning on Novem-
ber 15, 2011, the Tribal Council sent Petitioners no-
tices of discipline for misrepresentations against the
Tribe for defamation-based on several false claims to
the media. Petitioners allege that the tribal ordi-
nance, under which Petitioners were “convicted,” was
also drafted by Dickstein. (Id. 1 15.) The discipline
imposed included:

« Banning Petitioners “from all tribal lande and
facilities” for a period of four years (in the case of
three members) and ten years (in the case of
Tavares), and

» Withholding per capita distributions of casino
profits for six months (in the case of three mem-
bers) and four years (in the case of Tavares).

(Id. 99 16-17.)

Petitioners claim their punishments constitute a
severe restraint on their liberty. Petitioner Tavares
avers that as a result of the discipline, she could not
attend her grandchildren’s school graduations or
“walk [her] grandchildren to class.” (Decl. Jessica
Tavares Y 8, ECF No. 19.) Petitioner Tavares also
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declares: “One of the most important aspects of Tribe
membership is the ability to participate in the cere-
monies and events of the Tribe’s culture and herit-
age” (Id. 1 7.) As a result of her punishment, she
cannot participate in tribal ceremonies and events,
and cannot attend and participate in the Tribe’s an-
nual cultural fair. Petitioner Tavares states she and
the other petitioners “have had to sit outside the
fence and look on, as if we were criminals or un-
touchables.” (Id.) Petitioner Tavares avers that as
the former Tribal Council Chair, “many members of
the Tribe referred to [her] as ‘Chief,” § 2, and that
an “important cultural aspect of [the] Tribe is respect
for ... elders”; however, she and Petitioner Suehead,
“a well-respected elder member of [the] Tribe,” can-
not go to the Senior Center on tribal lands. (Id. T 2,
9.

Moreover, Petitioner Tavares declares she has
been stripped of her political rights and that her
punishment effectively prevents her “from being a
real member of the tribe [she] once led.” (Id. ¥ 12.)
Specifically, Tavares’s punishment makes it impossi-
ble for her to participate in the Tribe’s political activ-
1ties:

I cannot run for office or attend meetings to

voice my opinion on Tribal matters. Tribal

records are kept at the Tribe’s administrative
offices, yet I cannot go and view those records

in order to keep up with the Tribe’s finances

or other aspects of tribal affairs. I have been

effectively silenced.

(Id. 9 10.)

The following facts tend to undermine a finding
that the punishments in this case constitute a severe
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restraint on liberty. Under the terms of the discipline
imposed by the tribe, Petitioners were excluded from
Tribe-sponsored events and were excluded from trib-
al properties and surrounding facilities including
“Tribal Offices, Thunder Valley Casino, the UA IC
School, Health and Wellness facilities at the [Au-
burn] Rancheria, and] ] the Park at the Rancheria.”
(Decl. Jesse Basbaum, Ex. F, Letter to Barbara
Suehead, Nov. 29, 2011, at | 1, ECF No. 15-6.) Thus,
Petitioners continued to have access to most of the
historic Auburn Rancheria, which is privately owned
and, therefore, does not constitute “tribal lands.” Pe-
titioners did not live on tribal lands and therefore
were not removed from their homes. (Decl. Brian
Guth { 20, ECF No. 14.) Moreover, Petitioners re-
tained their tribal medical benefits and retained
their right to vote in tribal elections through absen-
tee ballot. (Id. Y 16-17.)

3. The Process of Imposing and Appeal-
ing the Punishments

The punishments were imposed without prior no-
tice or an opportunity for a hearing. (Pet. | 33, ECF
No. 1.) After the punishments were imposed, Peti-
tioners were afforded an opportunity to contest their
punishments at a meeting before the Tribal Council-
“the same body that imposed the sanction-as the sole
avenue of redress available to challenge their sen-
tences of banishment....” (Id. q 18.)

Petitioners claim this meeting lacked adequate
procedural protections. At the meeting before the
Tribal Council, each Petitioner was allowed to have
one person present on her behalf and that person
could be an attorney; but, Petitioners were precluded
from presenting or confronting witnesses. (Pet. 9 18,
ECF No. 1.) Petitioners requested the presence of a
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stenographer or a device to videotape or make an
audio recording of the proceeding: these requests
were denied, and there is no record. (Compare Decl.
Tred J. Hiestand, Ex. 2, at 2, ECF No. 18-2 (requesi-
ing the tribal Council to “inform me in writing that
the Council will not object to our engagement of a
court reporter,” or “[ilf the Council does object to our
use of a certified stenographer, may we record the
scheduled ‘meeting’ by video or audio?”), with Id., Ex.
3, ECF No. 18-3 (responding “your request is denied”
and your specific “request for a ‘certified court re-
porter’ [is] not appropriate for this venue”).)

The Tribal Council upheld Petitioners’ punish-
ments. (Pet. § 20, ECF No. 1.)

Under the Tribe’s Amended Plan for Allocation of
Gaming Revenue, Petitioners could appeal, to the
Tribe’s Appeals Board, the withholding of their tribal
gaming benefits only; but the Tribal Council's deci-
sion to exclude Petitioners from tribal lands could
not be appealed. The Tribe’s Appeals Board consists
“of three members appointed by the Tribal Coun-
cil—that is, the same Tribal Council that had or-
dered that [Pletitioners be punished.” (Id. § 22.) On
appeal to the Tribe’s Appeals Board, the per capita
distribution withholding punishment was reduced by
six months for Petitioner Tavares (from four years, to
three-and-one-half years) and by one month for other
three Petitioners (from six months, to five months).
(Id. 9 20, 44.)

Petitioners brought their petition for habeas cor-
pus asserting they were banished, and their tribal
gaming benefits withheld, without due process, with-
out a fair trial, and in retaliation for protected politi-
cal speech in violation of ICRA. Respondents move to
dismiss for lack of jurisdiction.
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STANDARD

Federal courts are courts of limited jurisdiction
and, until proven otherwise, cases lie outside the ju-
risdiction of the court. Kokkonen v. Guardian Life
Ins. Co. of Am., 511 U.S. 375, 377, 114 S. Ct. 1673,
128 L. Ed. 2d 891 (1994). The burden of establishing
subject matter jurisdiction “rests upon the party as-
serting jurisdiction.” Id. (citing MeNutt v. Gen. Mo-
tors Acceptance Corp., 298 U.S. 178, 182-83, 56 S. Ct.
780, 80 L. Ed. 1135 (1936)). A party may challenge a
court’s subject matter jurisdiction through a motion
under Federal Rule of Civil Procedure 12(b)(1). The
challenge “can be either facial or factual.” White v.
Lee, 227 F.3d 1214, 1242 (9th Cir. 2000). A facial
challenge attacks the pleadings as insufficient to in-
voke federal jurisdiction; whereas a factual challenge
contests the veracity of the jurisdictional pleadings.
Safe Air for Everyone v. Meyer, 373 F.3d 1035, 1039
(9th Cir. 2004). In a factual attack on jurisdiction, a
court need not consider the allegations of the com-
plaint as true but may look beyond the complaint to
evaluate jurisdictional facts. Id.

“Once the moving party has converted the motion
to dismiss into a factual motion by presenting affida-
vits or other evidence properly brought before the
court, the party opposing the motion must furnish af-
fidavits or other evidence necessary to satisfy its
burden of establishing subject matter jurisdiction.”
Id. (quoting Savage v. Glendale Union High Sch.,
343 F.3d 1086, 1039 n. 2 (9th Cir. 2003)). “A court
may not resolve genuinely disputed facts where ‘the
question of jurisdiction is dependent on the resolu-
tion of factual issues going to the merits.” Roberts v,
Corrothers, 812 F.2d 1173, 1177 (9th Cir. 1987) (cit-
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ing Augustine v. United States, 704 F.2d 1074, 1077
(9th Cir. 1983)).

ANALYSIS

Respondents move to dismiss under Rule 12(b)(1)
primarily arguing Petitioners’ punishments do not
“satisfy the ‘detention’ requirement in § 1303” of
ICRA. (Mem. P. & A. in Supp. of Resp'ts’ Mot. to
Dismiss (“Mot. to Dismiss”) 7:7-10, ECF No. 13.) Re-
spondents also assert Petitioners’ application for fed-
eral habeas relief is moot with respect to three of the
four petitioners; the application should be dismissed
because it is premised on civil (rather than criminal)
proceedings; and several of the claims contained in
Petitioners’ application for habeas relief are unex-
hausted. Petitioners oppose arguing the Court has
jurisdiction under ICRA and, in the alternative, has
jurisdiction under Ex parte Young, 209 U.S. 123, 28
S. Ct. 441, 52 L. Ed. 714 (1908). Since Respondents’
argument that the Court lacks ICRA jurisdiction has
the potential to dispose of all claims,* the Court’s
analysis begins there.

A. Federal Habeas Jurisdiction Under ICRA

Respondents move to dismiss Petitioners’ appli-
cation for federal habeas relief for lack of subject
matter jurisdiction. Respondents rely primarily on
the Ninth Circuit’s decision in Jeffredo v. Macarro,
599 F.3d 913 (9th Cir. 2010), in which the court af-
firmed dismissal of an ICRA habeas petition in part
because the “limitation of [petitioners’] access to cer-

4 Since Respondents’ argument-that Petitioners Dolly Suehead,
Donna Caeser, and Barbara Suehead’s claims are moot-does not
pertain to Petitioner Tavares, the Court analyzes the ICRA ha-
beas jurisdictional argument fivst.
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tain tribal facilities does not amount to a ‘detention.”
Id. at 919. Petitioners oppose dismissal arguing that
under the Second Circuit's decision in Poodry v. To-
nawanda Band of Seneca Indians, 85 F.3d 874 (2d
Cir. 1996) “banishment is a sufficient restraint on
liberty to constitute ‘detention’ within the meaning of
§ 1308, thereby warranting the exercise of habeas ju-
risdiction.” (Pet’rs’ Opp’n to Resp’ts’ Mot. to Dismiss
(“Opp’'n”) 8:5-24, ECF No. 17.) Petitioners also point
to an Eastern District of California decision in Quair
v. Sisco, 359 F. Supp. 2d 948 (E.D. Cal. 2004) as per-
suasive authority for the proposition that “banish-
ment by itself need not be “forever’ to invoke habeas
review.” (Opp’'n 9:14-16.)

PFederal courts lack jurisdiction over tribal mat-
ters unless the party invoking federal jurisdiction
can meet the requirements of § 1303 of ICRA. Bressi,
575 F.8d at 896 n. 6. Section 1303 provides: “The
privilege of the writ of habeas corpus shall be availa-
ble to any person, in a court of the United States, to
test the legality of his detention by order of an Indian
tribe.” 25 U.S.C. § 1303 (emphasis added). The Ninth
Circuit has held “[tjhe term ‘detention’ in the statute
must be interpreted similarly to the ‘in custody’ re-
quirement in other habeas contexts.” Jeffredo, 599
F.3d at 918 (citing Moore v. Nelson, 270 F.3d 789,
791 (9th Cir. 2001)). Therefore, a federal court may
review an ICRA habeas petition if the petitioner is
“detained” or “in custody.” Id. at 918-19.

Even so, “actual physical custody is not a juris-
dictional prerequisite for federal habeas review” un-
der ICRA. Poodry, 85 F.3d at 893-94. The Ninth Cir-
cuit has held that in order to establish “detention” in
the absence of physical custody-and thereby jurisdic-
tion under § 1303-the petitioner must establish “ ‘a
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severe actual or potential restraint on liberty.” Id. at
919 (quoting Poodry, 85 F.3d at 880). In this regard
the Ninth Circuit follows the Second Circuit. Id. (‘We
agree with our colleagues on the Second Circuit and
hold that § 1303 does require ‘a severe actual or po-
tential restraint on liberty.” (quoting Poodry, 85 F.3d
at 880)).

Permanent banishment is a sufficiently severe
restraint on liberty to constitute “detention” and in-
voke federal habeas jurisdiction under § 1303 of
ICRA. In Poodry, the petitioners accused various
members of the Tonawanda Band Council of Chiefs
of misusing tribal funds, concealing business records,
and interfering with tribal elections. 85 F.3d at 877—
78. The petitioners formed an interim tribal council.
Id. at 878. The Council of Chiefs then notified the pe-
titioners that their “actions to overthrow ... the tradi-
tional government of the Tonawanda Band ... are
considered treason,” and the petitioners were per-
manently stripped of their tribal citizenship, told to
leave their homes, and told that they would be es-
corted to the edge of tribal lands—they had been
permanently banished. Id. The district court granted
the respondents’ motion to dismiss for lack of juris-
diction, holding that banishment did not invoke
ICRA’s habeas corpus jurisdiction; the Second Cir-
cuit reversed. Id. at 879, 901.

The court in Poodry held the “petitioners have ...
demonstrated a sufficiently severe restraint on liber-
ty” to meet the “detention” prerequisite for habeas
veview. Id. at 901. In reaching this conclusion, the
court reasoned that the bamishment order severely
restrained the petitioners’ liberty because, under
that order, “the petitioners may be removed from the
Tonawanda Reservation at any time.” Id. at 895.
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Moreover, the court reasoned the “coerced ... depriva-
tion of the petitioners’ membership and their social
and cultural affiliation” is more severe than the pun-
ishment of imprisonment, as it “works a complete de-
struction of one’s social, cultural, and political exist-
ence,” id. at 897, and because under tribal law, im-
prisonment accompanies lesser crimes: “We believe
that Congress could not have intended to permit a
tribe to circumvent the ICRA’s habeas provision by
permanently banishing, rather than imprisoning,
members ‘convicted’ of the offense of treason.” Id, at
895. The court also observed: “the holding of the case
may have significance in the future. This is especial-
ly true at a time when some Indian tribal communi-
ties have achieved unusual opportunities for wealth,
thereby unavoidably creating incentives for domi-
nant elites to ‘banish’ irksome dissidents for “trea-
gon.” Id. at 897,

If a tribe permanently disenrolls its members
and excludes them from some, but not all, tribal fa-
cilities, then those members have not suffered a suf-
ficiently severe restraint on liberty to constitute de-
tention and invoke federal habeas jurisdiction under
ICRA. In Jeffredo, the Enrollment Committee of the
Pechanga Tribe disenrol led several of the Tribe’s
members “for failure to prove lineal descent from an
original Pechanga Temecula person.” 599 F.3d at
917. The disenrol led members filed a petition for
writ of habeas corpus under ICRA in a federal dis-
trict court; the petition was dismissed for lack of ju-
risdiction, and the Ninth Circuit affirmed. Id. at 915,
917. The court distinguished Poodry, noting that
“disenrollment does not mean that a person is ban-
ished from the Pechanga Reservation,” and that the
petitioners’ “movements have not been restricted on
the Reservation.” Id. at 916, 919. The court rejected
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the petitioners’ argument that they have been de-
tained because “they have been denied access to the
Senior Citizens” Center, cannot go to the health clin-
ic, and their children cannot go to tribal school.” Id.
at 918-19. The court explained: “This is not Poodry.
In Poodry, the petitioners were convicted of treason,
sentenced to permanent banishment, and perma-
nently lost any and all rights afforded to tribal mem-
bers. Appellants have not been convicted, sentenced,
or permanently banished.... [T]herefore ... the limita-
tion of Appellants’ access to certain tribal facilities
does not amount to a ‘detention.” Id. (citation omit-
ted) (citing Poodry, 85 F.3d at 876, 878). The court
also noted that, “[a] tribe’s right to define its own
membership for tribal purposes has long been recog-
nized as central to its existence as an independent
political community.” Id. at 920 (internal quotation
marks omitted) (quoting Santa Clara Pueblo, 436
U.S. at 71 n. 32).

Here, contrary to Respondents’ argument that
Jeffredo is controlling, this case lies between the
permanent banishment for treason in Poodry and the
disenrollment for failure to prove lineal descent in
Jeffredo. Unlike Jeffredo, in which those petitioners’
movements on tribal lands were not restricted, here,
Petitioners were excluded from all Auburn Indian
tribal lands. Moreover, the Enrollment Committee’s
decision in Jeffredo—that those petitioners were not
lineal descendants of Pechanga Temecula persons—
was within the Indian tribe’s “power to define mem-
bership as it chooses,” 599 F.3d at 920 (quoting Wil-
liams v. Gover, 490 F.3d 785, 789 (9th Cir. 2007));
whereas here, the Auburn Tribal Council decided to
exclude these Petitioners from all tribal lands for
“defamatory statements” critical of the Tribal Coun-
cil and allegedly in retaliation for protected political
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speech. Unlike the defamation decision in the elec-
tion campaign context here, the decision in
Jeffredo—whether a person is a lineal descendant—
is, as the Supreme Court observed in Sante Clara
Pueblo v. Mariinez, “particularly ... delicate”: “To ab-
rogate tribal decisions, particularly in the delicate
area of membership, for whatever ‘good’ reasons, is
to destroy cultural identity under the guise of saving
it.” 436 U.S. at 54 (internal gquotation marks omit-
ted).

Further, this case is distinguishable from Poodry
as well. Unlike Poodry, the Tribe’s decision in this
case, to ban Petitioners from all tribal lands for sev-
eral years, was not permanent banishment. Moreo-
ver, the Tribe in this case did not decide to perma-
nently strip Petitioners of their tribal citizenship, un-
like Poodry. In Poodry, the court reasoned that per-
manent banishment was a sufficiently severe
restraint on liberty in part because it is akin to dena-
tionalization in that it results in “an extraordinarily
severe penalty,” 85 F.8d at 895-96 (quoting
Klapprott v. United States, 335 U.S. 601, 611-12, 69
S. Ct. 384, 93 L. Ed. 266 (1949)), since the result is
the “total destruction of the individual’s status in or-
ganized society,” id. at 896 (quoting Trop v. Dulles,
356 U.S. 86, 101-02, 78 S. Ct. 590, 2 L. Ed. 2d 630
(1958) (plurality opinion) (Warren, C.J.)).5 Petition-
ers’ punishment in this case does not implicate this
reasoning from Poodry because Petitioners either re-
tain their political status in the Tribe, or will regain

5 The cowrt in Poodry also noted that, in Trop, the U.S. Su-
preme Court held that the penalty of denationalization of a
natural-horn citizen after conviction for desertion was unconsti-
tutional as “a form of punishment more primitive than torture.”
85 F.3d at 896 (quoting Trop, 356 U.S. at 101-02).
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that status after a period of time. Thus, Petitioners
have not suffered a permanent “total destruction” of
their “social, cultural, and political existence,” unlike
the petitioners in Poodry. Id. at 896-97.

Thus, neither Poodry nor Jeffredo resolve this
case, although the principles articulated in those de-
cisions inform the Court’s analysis here. Both cases
teach that this Court should examine the nature and
severity of Petitioners’ punishment to determine
whether Petitioners’ liberty has been sufficiently re-
strained to constitute “detention.” See Jeffredo, 599
F.3d at 919 (examining the severity of the restraints
on the petitioners’ liberty); Poodry, 85 F.3d at 895
(identifying the specific restraints on the petitioners’
liberty).

Here, Petitioners argue their liberty has been se-
verely restrained because they have been excluded
from all tribal lands and thereby have been preclud-
ed from participating in tribal ceremonies and cul-
tural events. The severity of the restraint on Peti-
tioners’ liberty inflicted through their exclusion from
all tribal lands is magnified by the special connection
between American Indians and their ancejstral
homel and,$ and the cultural destruction wrought by
the tragic history of land removal and allotment.”

6 Riley, supra note 1, at 846—47 & n. 360 (describing the impact
of federal allotment policy under the Dawes Act of 1887 as hav-
ing a “profound irreversible effect” on American Indians’ “sense
of community and [their] social structure” (quoting The Native
Americans (TBS television breadeast 1992) (intevview with for-
mer Principal Chief of the Cherokee Nation of Cklahoma, Wil-
ma Mankiller))).

7 See Riley, supra note 1, at 847 n. 361 (quoting President The-
odore Roosevelt as stating “The General Allotment Act is a
mighty pulverizing engine to break up the tribal mass. It acts
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Moreover, Petitioner Tavares was prevented from at-
tending her grandchildren’s school graduations and
cannot walk her grandchildren to class. Petitioner
Tavares avers an “important cultural aspect of our
Tribe is respect for our elders.” (Decl. Tavares 7 9,
ECFEF No. 19 ) Yet, Petitioners, two of whom are
“well-respected elders,” have also been unable to visit
the Tribe's Senior Center. Further, Petitioners were
active in tribal politics before their expulsion: Peti-
tioner Tavares was the former Chair of the Tribal
Council and Petitioner Suehead served on the Coun-
cil. Under the exclusion order, Petitioners could not
attend Tribal Council meetings to participate or oth-
erwise engage 1in political activities. Petitioner
Tavares declares: “I have been effectively silenced.
My most precious liberties, my freedom of speech and
freedom of association, have been taken from me.”
(Id. 1 10.)

Yet, Petitioners’ punishments in this case were,
1In many ways, not as severe a restraint on liberty as
the punishments in Jeffredo and Poodry. Each Peti-
tioner retained the right to vote through absentee
ballot. Petitioners also retained their tribal medical
benefits. Unlike Jeffredo, none of the Petitioners
herein were disenrolled from membership in the
Tribe and all Petitioners remained members of the
Tribe. Also, because some of the historic Auburn

directly upon the family and the individual®); see also Padraic I.
McCoy, The Land Must Hold the People: Native Modes of Terri-
toriality and Coniemporary Tribal Justifications for Placing
Land into Trust Through 25 C.F.R. Part 151, 27 AM. INDIAN
L. REV. 421, 449 (2003) (“Allotment’s impact on communally
held land and important sacred and cultural sites opened the
door for the eventual destruction of tribal life-ways.... [T]he
blow was less economic than psychological and even spiritual. A
way of life had been smashed; a value system destroyed.”)
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Rancheria is on private land, Petitioners continue to
have access to those portions of the Rancheri a that
are not tribal land. Respondents assert, therefore,
“unlike the petitioners in Poodry, the Petitioners in
this case were not excluded from the Tribe’s central
and historic residential community.” (Mot. to Dis-
miss 13:1-7, ECF No. 13.)

The Court finds Petitioners have not met their
burden to show their exclusion from tribal lands and
suspension of gaming benefits are a sufficiently se-
vere restraint on liberty to constitute “detention” and
establish jurisdiction in this case. Petitioners are not
confined to a particular area. Cf. Jones v. Cunning-
ham, 371 U.S. 236, 242, 83 S. Ct. 373, 9 L. Ed. 2d
285 (1963) (finding parclee remained “in custody”
outside of prison because “Petitioner is confined by
the parole order to a particular community, house,
and job at the sufferance of his parole officer.”).
Moreover, as Respondents point out, unlike Poodry,
Petitioners exclusion from tribal lands is temporary.
Further, as Respondents stated at oral argument,
Petitioners have not pointed to a single case in which
a federal court asserted jurisdiction to review a
tribe’s decision to temporarily exclude members from
all tribal lands. Petitioners’ reliance on Quair v.
Sisco, 359 F. Supp. 2d 948 (E.D. Cal. 2004) and
Sweet v. Hinzman, 634 F. Supp. 2d 1196 (W.D.
Wash. 2008) is misplaced in this regard because, as
Respondents point out in reply, both of these cases
imnvolved challenges to permanent banishment.

Petitioners’ argument is not without logical force,
however. As Petitioners stated at oral argument, in
the ordinary criminal habeas context, the temporary
duration of the detention is irrelevant: just as there
is habeas jurisdiction over a ten-year prison sentence
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and a permanent sentence of life without parole
alike, so too should there be federal habeas jurisdic-
tion over temporary exclusion and permanent exclu-
gion from tribal lands alike, Petitioners contend. Pe-
titioners also point out the Ninth Circuit instructs
courts to look to cases in the ordinary criminal habe-
as context for guidance. See Jeffredo, 599 F.3d at 918
(“The term ‘detention’ in [ICRA] must be interpreted
similarly to the ‘in custody’ requirement in other ha-
beas contexts.”). Moreover, the restraint in this case
was severe: like an incarcerated prisoner, Petitioner
Tavares could not attend graduations of relatives,
and Petitioners could not participate in tribal politi-
cal activities, ceremonies, and events. Further, Re-
spondents cannot point to a single decision in which
an Indian tribe excluded a member from all tribal
lands (even for a temporary period), and a federal
court declined to exercise jurisdiction after finding
the restraint on liberty insufficiently severe.

Nonetheless, because the burden is on Petition-
ers as the proponents of federal jurmsdiction, the
Court hesitates to expand the scope of federal juris-
diction in the absence of any authority. The pre-
sumption that the Court lacks jurisdiction,
Kokkonen, 511 U.S. at 377, is of particular force here
because Petitioners challenge the decision of an In-
dian tribal government. As the Supreme Court has
“repeatedly emphasized, Congress’ authority over
Indian matters is extraordinarily broad, and the role
of courts in adjusting relations between and among
tribes and their members correspondingly re-
strained.” Santa Clara Pueblo, 436 U.S. at 72 (em-
phasis added); ¢f. Lewis v. Norton, 424 F.3d 959, 960
(9th Cir. 2005) (“Although their claim ... appears to
be a strong one, ... their claim cannot survive the
double jurisdictional whammy of sovereign immunity
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and lack of federal court jurisdiction to intervene in
tribal membership disputes.”). Thus, as the Ninth
Circuit observed in Jeffredo and Lewts, even though
“this case is deeply troubling on the level of funda-
mental substantive justice,” the Court is “not in a po-
gition to modify ... doctrines of sovereign immunity.
This is a matter in the hands of a higher authority
than our court.” Jeffredo, 599 F.3d at 921 (quoting
Lewis, 424 F.3d at 963).

Moreover, the Court’s conclusion—that tempo-
rary exclusion is not a severe enough restraint on
liberty to constitute “detention”—is consistent with
persuasive authority declining jurisdiction to review
restraints short of permanent banishment. For ex-
ample, federal courts have held that they lack habe-
as jurisdiction under ICRA over Tribe actions includ-
ing:

« termination of employment, health care, and

annuity payments, Shenandoah v. U.S. Dep’t of

Interior, 159 F.3d 708, 714 (2d Cir. 1998),

e a refusal to certify a candidate for a Tribal
Council election, Lewis v. White Mouniain
Apache Tribe, No. 12—cv—-8073, 2013 WL 510111,
at *6 (D. Arxiz. Jan. 24, 2013),

» unlawful detainer and eviction orders, Quitquit
v. Hobinson Rancheria Citizens Bus. Council, No.
11-¢-0983, 2011 WL 2607172, at *7-8 (N.DD. Cal.
July 1, 2011); Shenandoah v. Halbritter, 275 F.
Supp. 2d 279, 285-86 (N.D. N.Y. 2003), and

« the temporary suspension of a license to prac-
tice as a tribal-court advocate, Poulson v. Tribal
Court for the Ute Indian Tribe of the Uintah &
Ouray Reservation, No. 2:12—cv-497, 2013 WL
1367045, at *2 (D. Utah Apr. 4, 2013).
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As these decisions reflect, “short of an order of
permanent banishment, federal courts have been re-
luctant to find tribal restraints severe enough to
warrant habeas review.” Miichell v. Seneca Nation of
Indians, No. 12—cv—119-A, 2013 WL 1337299, at *3—
4 (W.D.N.Y. Mar. 29, 2013) (holding that tribal reso-
lution prohibiting the petitioner from entering tribal
buildings, businesses, and health care facilities “is
not a restraint severe enough to permit habeas cor-
pus review’).

For the foregoing reasons and in accordance with
the courts that have considered similar questions,
the Court finds Petitioners have not met their bur-
den to show their temporary exclusion from tribal
lands constitutes “detention.” Therefore, Respond-
ents’ Motion to Dismisg for lack of jurisdiction is
granted, and the Court need not and does not consid-
er Respondents’ mootness and exhaustion argu-
mentsg, or Respondents’ argument that the civil na-
ture of thig dispute precludes habeas review.

B. Jurisdiction Under Ex parte Young

Petitioners’ application for federal habeas relief
under ICRA also asserts the “Court has jurisdiction
over all [Rlespondents, who collectively constitute
the current Tribal Council ... pursuant to the doc-
trine of Ex [pfarte Young.” (Pet.| 4(b), ECF No. 1.)
Respondents move to dismiss, arguing the Ex parie
Young doctrine “is an exception to the Eleventh
Amendment’s guarantee of sovereign immunity,” and
“cannot serve as an independent basis for jurisdic-
tion” because there remains “no statutory basis for
[Petitioners’] suit.” (Mot. to Dismiss 16:18-17:3, ECF
No. 13.) In their opposition to the motion to dismiss,
Petitioners appear to clarify that their Ex porte
Young argument is intended only to allow Petitioners
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to litigate their “slush fund” claim: that “third par-
ties, who hold no membership or office in the Tribe,
are empowered ... to dip into a tribally-funded ac-
count,” which Petitioners describe as a “slush fund,”
with “no advance notice to the Tribe.” (Opp'n 16:24—
18:8, ECF No. 17.) Petitioners’ argument appears to
address Respondents’ contention that the “slush
fund” elaims were not presented fto the Tribe and are
therefore unexhausted. (See id.)

Ex parte Young does not provide an independent
basis of federal jurisdiction, particularly if “Congress
has created a remedial scheme for the enforcement of
a particular federal right.” Seminole Tribe of Fla. v.
Florida, 517 U.S. 44, 74, 116 8. Ct. 1114, 134 L. Ed.
2d 252 (1996). The Supreme Court in Santa Clara
Pueblo rejected the argument that Ex parte Young
permits an implied private right of action to enforce
the civil rights protections contained in § 1302 of
ICRA. The Court concluded “Congress, aware of the
intrusive effect of federal judicial review upon tribal
self-government, intended to create only a limited
mechanism for such review, namely, that provided
for expressly in § 1303.” Santa Clara Pueblo, 436
U.S. at 70. Therefore, since Petitioner cannot meet
the requirements for ICRA habeas jurisdiction under
§ 1303 for the reasons set forth above, Ex parfe
Young does not provide an alternative jurisdictional
basis to challenge the Tribe’s actions.

CONCLUSION

Based on the foregoing, Respondents’ Motion to
Dismiss for lack of jurisdiction (BECF No. 12) is
GRANTED. The Petition for Writ of Habeas Corpus
Under the Indian Civil Rights Act is DISMISSED.
The Clerk of the Court is directed to close the case.
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APPENDIX C

UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 14-15814

Jessica Tavares; Dolly Suehead; Donna Caesar:
Barbara Suehead
Petitioners—Appellants

V.

(Gene Whitehouse; Calvin Moman; Brenda
Adams; John Williams; Danny Rey, in their official
capacity as members of the Tribal Council of the
United Auburn Indian Community
Respondents-Appellees

April 24, 2017

Before: McKEOWN, WARDLAW, and TALLMAN,
Circuit Judges.

Judge McKeown and Judge Tallman vote to deny
the petition for rehearing and the petition for rehear-
ing en banc. Judge Wardlaw votes to grant the peti-
tion for rehearing and the petition for rehearing en
bane.

The full court has been advised of the petition for
rehearing en banc and no active judge has requested
a vote on whether to rehear the matter en bane. Fed.

R. App. 35.

The petition for rehearing and the petition for
rehearing en banc are DENIED.



