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STATEMENT REGARDING ORAL ARGUMENT 

Pursuant t o Rule 28(a)(1) and Rule 34(a) of the J^labama 

Rules of Appellate Procedure, the A p p e l l a n t , Amada 

H a r r i s o n , r e q u e s t s o r a l argument. O r a l argument i s 

ne c e s s a r y because t h i s case p r e s e n t s i m p o r t a n t q u e s t i o n s of 

t r i b a l immunity not yet d e c i d e d i n Alabama. The outcome of 

t h i s case w i l l have an e f f e c t on the r i g h t s of Alabama 

c i t i z e n s t o seek r e d r e s s f o r i n j u r i e s and deaths t h a t 

r e s u l t from the w r o n g f u l conduct of the Poarch Band of 

Creek I n d i a n s . 
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STATEMENT OF JURISDICTION 

The t r i a l c o u r t g r a n t e d the A p p e l l e e s ' / D e f e n d a n t s ' 

M o t i o n t o D i s m i s s i n the C i r c u i t Court of Escambia County 

on October 7, 2013. (C. 1307) The t r i a l c o u r t made i t s 

o r d e r f i n a l as t o t h e s e Defendants, p u r s u a n t t o Alabama 

Rules of C i v i l Procedure Rule 5 4 ( b ) , on October 17, 2013. 

(C. 1314-1315) The P l a i n t i f f / A p p e l l a n t Amada H a r r i s o n 

t i m e l y f i l e d her N o t i c e of Appeal t h e r e a f t e r . (C. 1316¬

1319) P l a i n t i f f / A p p e l l a n t seeks more than f i f t y thousand 

d o l l a r s ($50,000) i n damages, which p l a c e s t h i s l a w s u i t 

o u t s i d e of the e x c l u s i v e j u r i s d i c t i o n a l l i m i t s of the Court 

of C i v i l A ppeals under Code of Alabama (1975) § 12-3-10. 

The Supreme Court of Alabama, pursuant t o Code of Alabama 

(1975) § 12-2-7, has p r o p e r j u r i s d i c t i o n over t h i s a p p e a l . 

i i i 
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STATEMENT OF THE CASE 

T h i s case i s on appeal from the C i r c u i t Court of 

Escambia County a f t e r the t r i a l c o u r t g r a n t e d a motion t o 

d i s m i s s f o r l a c k of s u b j e c t m a t t e r j u r i s d i c t i o n t o 

Defendants PCI Gaming ("PCI"); Wind Creek C a s i n o and H o t e l 

("Wind Creek C a s i n o " ) ; Creek I n d i a n E n t e r p r i s e s ; and the 

Poarch Band of Creek I n d i a n s based on s o v e r e i g n immunity. 

(C. 1307) The P l a i n t i f f sued the Defendants f o r v i o l a t i o n 

of Alabama's Dram Shop A c t , a l o n g w i t h o t h e r n e g l i g e n c e and 

wantonness c l a i m s . (C. 10-16) The Complaint a l l e g e d t h a t , 

w h i l e R o i l Hadley was a p a t r o n at the Wind Creek C a s i n o , 

the Defendants s e r v e d a l c o h o l i c beverages t o him, which he 

consumed, d e s p i t e Hadley b e i n g v i s i b l y i n t o x i c a t e d . The 

Complaint f u r t h e r a l l e g e d t h a t the Defendants had a p o l i c y , 

custom and p r a c t i c e of s e r v i n g a l c o h o l i c beverages t o 

v i s i b l y i n t o x i c a t e d i n d i v i d u a l s . (C. 10-16) 

A f t e r b e i n g s e r v e d a l c o h o l i n a h i g h l y i n t o x i c a t e d 

s t a t e and a f t e r consuming t h a t a l c o h o l at Wind Creek 

C a s i n o , R o i l Hadley, a l o n g w i t h h i s passenger, Benjamin 

H a r r i s o n , got i n t o Hadley's motor v e h i c l e and drove away 

from the c a s i n o . (C. 10-16) S h o r t l y a f t e r l e a v i n g the 

c a s i n o , the i n t o x i c a t e d Hadley l o s t c o n t r o l of h i s v e h i c l e 
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and wrecked. ( Id.) Benjamin H a r r i s o n e j e c t e d and was 

s e v e r e l y i n j u r e d . ( Id.) H a r r i s o n l a t e r d i e d from h i s 

i n j u r i e s . (C. 1325-1328) 

S h o r t l y a f t e r the Complaint was f i l e d , the Defendants 

f i l e d a motion t o d i s m i s s on the grounds t h a t the t r i a l 

c o u r t d i d not have s u b j e c t m a t t e r j u r i s d i c t i o n . (C. 64-70, 

1276-1302) The Defendants argued t h a t they enjoyed 

s o v e r e i g n immunity because t h e y were a f e d e r a l l y r e c o g n i z e d 

I n d i a n t r i b e . ( Id.) A f t e r a h e a r i n g on the Defendants' 

motion t o d i s m i s s , the Honorable B r a d l e y E. Byrne g r a n t e d 

the motion on October 7, 2013. (C. 1307) On October 17, 

2013, the t r i a l c o u r t made i t s Order f i n a l p u r s u a n t t o Rule 

54(b) of the Alabama Rules of C i v i l Procedure so t h a t t h i s 

a p peal c o u l d ensue. (C. 1314-1315) The P l a i n t i f f t i m e l y 

f i l e d her N o t i c e of Appeal on November 6, 2013. (C. 1316¬

1319) 

At the time of the f i l i n g of t h i s C omplaint, Benjamin 

H a r r i s o n was s t i l l a l i v e and h i s mother, Amada H a r r i s o n , 

brought t h i s a c t i o n i n her c a p a c i t y as H a r r i s o n ' s next 

f r i e n d . Benjamin H a r r i s o n t r a g i c a l l y passed away from the 

i n j u r i e s he r e c e i v e d i n t h i s wreck. While t h i s a ppeal was 

pending, the P l a i n t i f f f i l e d a S u g g e s t i o n of Death and a 
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M o t i o n t o S u b s t i t u t e Amada H a r r i s o n , as A d m i n i s t r a t o r of 

the E s t a t e of Benjamin Conan H a r r i s o n , as the p r o p e r p a r t y 

p l a i n t i f f . (C. 1325-1328) 

3 



STATEMENT OF THE ISSUES 

I . BASED ON THE RECENT UNITED STATES SUPREME COURT 
DECISION OF CARCIERI VS. SALAZAR, 555 U.S. 379 (2009) 
WHICH CALLS INTO QUESTION THE LEGAL STATUS OF POARCH 
BAND OF CREEK INDIANS AND THE TRIBAL IMMUNITY THE 
DEFENDANTS NOW SEEK, MAY THE DEFENDANTS BE SUBJECTED 
TO THE JURISDICTION OF THE CIRCUIT COURT OF ESCAMBIA 
COUNTY FOR THE DEATH OF BENJAMIN HARRISON AS A RESULT 
OF THEIR VIOLATIONS OF ALABAMA'S DRAM SHOP ACT? 

4 



STATEMENT OF THE FACTS 

I. The Facts of the Underlying Accident that K i l l e d  
Benjamin Harrison. 

On March 1, 2013, Benjamin C. H a r r i s o n was a passenger 

i n a motor v e h i c l e d r i v e n by R o i l Lamar Hadley, J r . i n 

Escambia County, Alabama. (C. 10-16) R o i l Hadley was 

o p e r a t i n g a motor v e h i c l e w h i l e h i g h l y i n t o x i c a t e d . P o l i c e 

o f f i c e r s i n i t i a t e d a h i g h speed p u r s u i t of Hadley's 

v e h i c l e . ( Id.) During the h i g h speed p u r s u i t , R o i l Hadley 

l o s t c o n t r o l of h i s v e h i c l e and wrecked. Benjamin C. 

H a r r i s o n was e j e c t e d and s u s t a i n e d s e r i o u s i n j u r i e s . ( Id.) 

Those i n j u r i e s u l t i m a t e l y r e s u l t e d i n H a r r i s o n ' s death. (C. 

1325-1328) 

In the hours l e a d i n g up t o the t r a g i c a c c i d e n t , R o i l 

Hadley drank a l c o h o l at the Wind Creek C a s i n o & H o t e l i n 

Atmore, Alabama. (C. 10-16) On February 28, 2013, and i n t o 

the e a r l y morning hours of March 1, 2013, R o i l Hadley was 

v i s i b l y i n t o x i c a t e d . ( Id.) Yet, Defendants PCI, Wind Creek 

C a s i n o , Creek I n d i a n E n t e r p r i s e s and the Poarch Band of 

Creek I n d i a n s c o n t i n u e d t o s e r v e a l c o h o l i c beverages t o 

Hadley. ( Id.) The Complaint a l l e g e d t h a t the Defendants had 

a p o l i c y , custom, and p r a c t i c e of s e r v i n g a l c o h o l i c 

beverages t o v i s i b l y i n t o x i c a t e d p e r s o n s . ( Id.) In f a c t , 
5 



they have a system at t h e i r C a s i n o where t h e i r p a t r o n s earn 

c r e d i t s towards the purchase of a l c o h o l . ( Id.) Under t h i s 

system, the more the p a t r o n s gamble, the more a l c o h o l i c 

beverages t h e y d r i n k and the more they d r i n k the more they 

gamble. (Id.) A f t e r b e i n g s e r v e d a l c o h o l w h i l e i n t o x i c a t e d 

and a f t e r consuming a l c o h o l at Wind Creek C a s i n o , the 

h i g h l y i n t o x i c a t e d R o i l Hadley l e f t the c a s i n o and drove 

away. S h o r t l y t h e r e a f t e r , a f t e r a h i g h speed p u r s u i t by 

p o l i c e o f f i c e r s , Hadley l o s t c o n t r o l of h i s v e h i c l e and 

wrecked, c a u s i n g severe i n j u r i e s and u l t i m a t e l y the death 

of Benjamin C. H a r r i s o n . ( Id.) 

The P l a i n t i f f s ' Complaint a l l e g e d t h a t the Defendants 

v i o l a t e d Alabama Code § 6-5-71, commonly known as Alabama's 

Dram Shop A c t , and those s t a t e law v i o l a t i o n s caused the 

i n j u r i e s and death of Benjamin C. H a r r i s o n . ( Id.) The 

Complaint s p e c i f i c a l l y a l l e g e d t h a t the Defendants 

u n l a w f u l l y f u r n i s h e d a l c o h o l i c beverages t o R o i l Hadley, 

who was v i s i b l y i n t o x i c a t e d , i n v i o l a t i o n of Alabama law 

and t h a t the Defendants had knowledge, or were c h a r g e a b l e 

w i t h n o t i c e or knowledge, t h a t R o i l Hadley was v i s i b l y 

i n t o x i c a t e d . ( Id.) F u r t h e r , the Complaint a l l e g e d t h a t the 

Defendants n e g l i g e n t l y and/or wantonly f a i l e d t o p r o p e r l y 
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t r a i n and s u p e r v i s e i t s employees t o adhere t o the Alabama 

Beverage C o n t r o l R e g u l a t i o n s and s t a t e law. (Id.) As a 

p r o x i m a t e r e s u l t of the Defendants' v i o l a t i o n s of Alabama 

s t a t e law, Benjamin C. H a r r i s o n was s e v e r e l y i n j u r e d and 

k i l l e d . ( Id.) 

II. The Relevant History of the Poarch Band of Creek  
Indians. 

At the t r i a l c o u r t , the Defendants a s s e r t e d t h a t the 

Poarch Band of Creek I n d i a n s ( a l s o r e f e r r e d t o as "the 

Poarch Band") was a " f e d e r a l l y r e c o g n i z e d I n d i a n t r i b e ; " 

however, when Congress passed the I n d i a n R e o r g a n i z a t i o n A c t 

( a l s o r e f e r r e d t o as "the IRA") i n 1934, the Poarch Band 

was not r e c o g n i z e d by the f e d e r a l government as an I n d i a n 

t r i b e . See Defendants' Motion to Dismiss, (C. 65, 1277); 

see also Letter from Secretary of I n t e r i o r John C o l l i e r to 

Chairman, Committee on Indian A f f a i r s , Elmer Thomas, March 

18, 1937, L i s t of Indian Tribes Under the Indian 

Reorganization Act, (C. 140-149). Evidence c o n c e r n i n g the 

Poarch Band's t r i b a l r e l a t i o n s w i t h the U n i t e d S t a t e s 

government i n 1934, and even i n the 150 years p r i o r t o 

1934, i s d i f f i c u l t t o d i s c e r n from the a v a i l a b l e h i s t o r i c a l 

e v i d e n c e . 
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Perhaps the b e s t source of e x i s t i n g h i s t o r i c a l e v i dence 

i s the Poarch Band's own 1983 s u b m i s s i o n t o the U n i t e d 

S t a t e s Department of the I n t e r i o r i n support of i t s 

a p p l i c a t i o n f o r f e d e r a l r e c o g n i t i o n . T h i s s u b m i s s i o n 

c o n t a i n s , among o t h e r t h i n g s , a d e t a i l e d o f f i c i a l h i s t o r y 

of the Poarch Band. See Recommendation and Summary of 

Evidence for Proposed Finding for Federal Acknowledgment of 

the Poarch Band of Creeks of Alabama, December 29, 1983 (C. 

150-279). A r e v i e w of the Poarch Band's own s u b m i t t e d 

h i s t o r y i n d i c a t e s t h a t the Poarch Band had "no f o r m a l 

p o l i t i c a l o r g a n i z a t i o n . . . i n the n i n e t e e n t h c e n t u r y , nor i n 
t h 

much of the 20 c e n t u r y , i n the sense of an e s t a b l i s h e d , 

named l e a d e r s h i p p o s i t i o n or r e g u l a r body such as a 

c o u n c i l . " (C. 237) In f a c t , no t r i b a l c o u n c i l of any s o r t 

was e s t a b l i s h e d by the Poarch Band u n t i l 1950, and the 

Poarch Band d i d not s e l e c t a t r i b a l c h i e f u n t i l t h a t year 

or b e g i n t o e n r o l l an o v e r a l l t r i b a l membership, e i t h e r . 

See Recommendation and Summary of Evidence for Proposed 

Finding for Federal Acknowledgment of the Poarch Band of 
Creeks of Alabama, December 29, 1983, (C. 242-243). 

A l t h o u g h c r e a t e d and e s t a b l i s h e d i n the 1950's, the Poarch 

Band's t r i b a l c o u n c i l i n i t i a l l y d i d not have community 
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l e g i t i m a c y as a g o v e r n i n g body, and i t was not u n t i l twenty 

years l a t e r , i n the 1970's, t h a t the c o u n c i l g r a d u a l l y 

began t o be seen by the community as a l e g i t i m a t e g o v e r n i n g 

o r g a n i z a t i o n . (C. 245) In 1950, the e n t i t y now known as the 

"Poarch Band of Creek I n d i a n s " was known as the " P e r d i d o 

Band of F r i e n d l y Creek I n d i a n s of Alabama and Northwest 

F l o r i d a , " and i n 1951, the name of t h a t o r g a n i z a t i o n was 

changed t o the "Creek N a t i o n East of the M i s s i s s i p p i ; " the 

t r i b a l c o u n c i l d i d not b e g i n t o i d e n t i f y themselves as the 

"Poarch Band of Creek I n d i a n s " u n t i l much l a t e r , i n 1978. 

(C. 242-245) 

During the 1970's, and p r i o r t o the Poarch Band's 

a p p l i c a t i o n f o r r e c o g n i t i o n , t h e r e e x i s t e d a v a r i e t y of 

o r g a n i z a t i o n s of Creek c l a i m a n t s i n F l o r i d a , Alabama and 

G e o r g i a , i n c l u d i n g the " P r i n c i p a l Creek N a t i o n East of the 

M i s s i s s i p p i , " and a l l of t h e s e o r g a n i z a t i o n s were viewed by 

the Poarch Band, t o an e x t e n t , as r i v a l s f o r t r i b a l 

l e g i t i m a c y . (C. 244) In an e f f o r t t o d i s t i n g u i s h themselves 

f o r the purposes of f e d e r a l r e c o g n i t i o n , the Poarch Band 

s t a t e d t o the Department of the I n t e r i o r t h a t t h e y were a 

s e p a r a t e and d i s t i n c t e n t i t y from o t h e r Creek I n d i a n s , yet 
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they s i m u l t a n e o u s l y acknowledged t h a t they had no s p e c i f i c 

t r i b a l membership c r i t e r i a u n t i l 1979. (C. 245, 247-256) 

U n t i l the post-war p e r i o d of the 1950's, t h e r e i s s c a n t 

evidence i n the Poarch Band's o f f i c i a l h i s t o r y of any t r u e 

t r i b a l p o l i t i c a l o r g a n i z a t i o n or p o l i t i c a l l e a d e r s h i p 

amongst the group now i d e n t i f i e d as the "Poarch Band of 

Creek I n d i a n s . " (C. 237) The o f f i c i a l Poarch Band h i s t o r y 

c o n t a i n s evidence of o n l y s p o r a d i c c o n t a c t w i t h the f e d e r a l 

government by i n d i v i d u a l s i d e n t i f i e d as p r e d e c e s s o r s of the 
t h 

Poarch Band of Creek I n d i a n s from the b e g i n n i n g of the 19 
t h 

Century and w e l l i n t o the 20 Century; a l t h o u g h t h e r e have 

been c e r t a i n i s o l a t e d j u n c t u r e s where the group p r e s e n t e d a 

u n i f i e d f r o n t t o a governmental body, the Poarch Band 

acknowledged t o the f e d e r a l government t h a t p a r t i c i p a t i o n 

by i n d i v i d u a l s at those j u n c t u r e s was v a r i e d and d i d not 

always i n c l u d e everyone w i t h o u t e x c e p t i o n . (C. 150-279) 

The Poarch Band took g r e a t care t o i d e n t i f y themselves 

i n t h e i r o f f i c i a l h i s t o r y w i t h the " f r i e n d l y C r e e k s " who 

s i d e d w i t h the U n i t e d S t a t e s i n the Creek War of 1813-1814, 

r a t h e r than the h o s t i l e Creeks who fought the U n i t e d S t a t e s 

d u r i n g the Creek War. (C. 170-177) At the c o n c l u s i o n of the 

Creek War, the Creek s i g n a t o r i e s s i g n e d the T r e a t y of F o r t 
10 



Jackson under p r o t e s t , and the t r e a t y c o n t a i n e d a p r o v i s i o n 

t h a t would a l l o w l a n d g r a n t s t o i n d i v i d u a l Creeks who s i d e d 

w i t h the U n i t e d S t a t e s d u r i n g the war. (C. 151) The T r e a t y 

of F o r t Jackson was not executed between the e n t i t y 

d e s c r i b e d i n t h i s l a w s u i t as the "Poarch Band of Creek 

I n d i a n s , " made no g r a n t of l a n d t o the "Poarch Band of 

Creek I n d i a n s " and d i d not e s t a b l i s h a government-to-

government r e l a t i o n s h i p between the "Poarch Band of Creek 

I n d i a n s " and the f e d e r a l government, but r a t h e r a l l o w e d 

c e r t a i n a n c e s t o r s of the p r e s e n t group t o o b t a i n l a n d 

g r a n t s near Tensaw, Alabama. (C. 173-177) 

In 1815, e l e v e n of the Tensaw Creeks wrote a l e t t e r t o 

t h e n - P r e s i d e n t James Madison t o p r o t e s t what they 

p e r c e i v e d as u n f a i r n e s s i n the l a n d g r a n t p r o c e s s under the 

T r e a t y of F o r t Jackson, as w e l l as what they d e s c r i b e d as 

u s u r p a t i o n of Creek l a n d . (C. 175-176) Evidence of group 

c o n t a c t w i t h the f e d e r a l government on b e h a l f of Creeks i n 

Alabama remains e l u s i v e and s p o r a d i c i n the years f o l l o w i n g 

the c o n c l u s i o n of the Creek War. Congress passed some 

number of " a c t s of r e l i e f " t o p r o v i d e r e n u m e r a t i o n f o r 

l o s s e s s u s t a i n e d by i n d i v i d u a l s d u r i n g the Creek War; the 

f i r s t of t h e s e was passed i n 1816. (C. 177) In 1832, a 
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group memorial was sent t o Congress by Creeks a c t i n g 

t hrough the Alabama L e g i s l a t u r e . See E x h i b i t 2 at 28. 

During the C i v i l War, men of the Poarch Band managed t o 

a c h i e v e a near-consensus of p a r t i c i p a t i o n i n m i l i t a r y 

u n i t s , though t h e i r p a r t i c i p a t i o n was i n C o n f e d e r a t e u n i t s , 

not U.S. u n i t s . (C. 187-189) 

In 1911, the f e d e r a l government f i l e d a l a w s u i t a g a i n s t 

the "Head of P e r d i d o I n d i a n l a n d s " f o r i n f r i n g e m e n t on 

t i m b e r r i g h t s . (C. 199-200) The Bureau of I n d i a n A f f a i r s 

sent a r e p r e s e n t a t i v e , S. H. Thompson, t o the community i n 

1934 t o v i s i t , based on Thompson's r e p o r t e d i n t e r e s t i n "a 

group of I n d i a n s [who] l i v e s about n i n e m i l e s out of 

Atmore." (C. 202) 

On May 15, 1975, the " C o u n c i l of the Creek N a t i o n East 

of the M i s s i s s i p p i " 1 s i g n i f i e d i t s i n t e n t t o a p p l y f o r 

r e c o g n i t i o n of i t s e x i s t e n c e as an I n d i a n t r i b e and 

r e q u e s t e d t h a t the Department of the I n t e r i o r accept the 

conveyance of a t r a c t of l a n d i n t r u s t "under the a u t h o r i t y 

v e s t e d i n the Department by 25 U.S.C. § 465" of the I n d i a n 

R e o r g a n i z a t i o n A c t of 1934. (C. 282-290) When i t e l e c t e d t o 

a p p l y f o r f e d e r a l r e c o g n i t i o n as an I n d i a n t r i b e , the 
1 The d e s i g n a t i o n of t h i s I n d i a n group as the "Poarch Band 
of Creek I n d i a n s " was not i n use u n t i l 1978. (C. 245) 
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Poarch Band t a c i t l y acknowledged i t s p r i o r l a c k of f e d e r a l 

r e c o g n i t i o n , because i t a p p l i e d f o r (and e v e n t u a l l y 

obtained) r e c o g n i t i o n under 25 C.F.R. P a r t 83, which o n l y 

a p p l i e s t o I n d i a n groups t h a t are not r e c o g n i z e d or 

o t h e r w i s e acknowledged by the f e d e r a l government at the 

time of a p p l i c a t i o n . See 25 C.F.R. § 83.7 (2011). 

The Department of the I n t e r i o r g r a n t e d the Poarch 

Band's a p p l i c a t i o n f o r r e c o g n i t i o n on June 4, 1984. (C. 

290) In 1985, merely one year a f t e r a c h i e v i n g f e d e r a l 

r e c o g n i t i o n , the Poarch Band opened i t s f i r s t c a s i n o i n 

Escambia County. O r i g i n a l l y known as the "Creek Bingo 

P a l a c e , " the c a s i n o has expanded t o become a r e s o r t and i s 

now known as "Wind Creek C a s i n o and H o t e l " (C. 291) 

I I I . Relevant Administrative History. 

The Department of the I n t e r i o r ' s c l a i m e d a u t h o r i t y t o 

accept l a n d i n t o t r u s t f o r the Poarch Band i s d e r i v e d from 

S e c t i o n 465 of the I n d i a n R e o r g a n i z a t i o n A c t of 1934. ( See 

25 U.S.C. § 465; C. 282-284). IRA S e c t i o n 465 a u t h o r i z e s 

the S e c r e t a r y of the I n t e r i o r t o a c q u i r e l a n d " f o r the 

purpose of p r o v i d i n g l a n d f o r I n d i a n s . " 25 U.S.C. § 465. 

The I n d i a n R e o r g a n i z a t i o n A c t d e f i n e s t he term " I n d i a n " as 

" a l l persons of I n d i a n descent who are members of any 
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r e c o g n i z e d I n d i a n t r i b e now under f e d e r a l j u r i s d i c t i o n . " 25 

U.S.C. § 479 (emphasis added). In a r e c e n t d e c i s i o n , the 

U n i t e d S t a t e s Supreme Court c o n s t r u e d the r e l e v a n t 

p r o v i s i o n s of the IRA t o mean t h a t the Department of the 

I n t e r i o r i s o n l y empowered t o t a k e l a n d i n t o t r u s t f o r 

I n d i a n t r i b e s t h a t were "under f e d e r a l j u r i s d i c t i o n at the 

time of the statute's enactment" i n 1934, e s s e n t i a l l y 

h o l d i n g t h a t the term "now" meant 1934, not the p r e s e n t 

day. The Supreme Court r e v e r s e d the F i r s t C i r c u i t Court of 

Ap p e a l s ' o p i n i o n t h a t h e l d t h a t the Department of the 

I n t e r i o r was e n t i t l e d t o t a k e l a n d i n t o t r u s t f o r any t r i b e 

under p r e s e n t - d a y f e d e r a l j u r i s d i c t i o n . See C a r c i e r i v. 

Salazar, 129 S. Ct. 1058, 1061 (2009); 25 U.S.C. § 465, 

479. As a consequence of the Supreme C o u r t ' s i n t e r p r e t a t i o n 

of the IRA, the Department of the I n t e r i o r i s o n l y 

empowered t o t a k e l a n d i n t o t r u s t f o r the Poarch Band i f 

the Poarch Band was "under f e d e r a l j u r i s d i c t i o n " i n 1934. 

As noted above and argued f u l l y below, the f e d e r a l 

government had no r e l a t i o n s h i p w i t h the Poarch Band as an 

e n t i t y i n 1934, but d e a l t o n l y w i t h i n d i v i d u a l members of 

the group. 

14 



STATEMENT OF STANDARD REVIEW 

The s t a n d a r d of r e v i e w i n an appeal of a d i s m i s s a l f o r 

l a c k of s u b j e c t m a t t e r j u r i s d i c t i o n i s s e t out i n Newman v. 

Savas, 878 So.2d 1147 (Ala.2 0 0 3 ) . 

"A r u l i n g on a motion t o d i s m i s s i s rev i e w e d 
w i t h o u t a presumption of c o r r e c t n e s s . T h i s Court 
must accept the a l l e g a t i o n s of the c o m p l a i n t as 
t r u e . Furthermore, i n r e v i e w i n g a r u l i n g on motion 
t o d i s m i s s , we w i l l not c o n s i d e r whether the 
p l e a d e r w i l l u l t i m a t e l y p r e v a i l but whether the 
p l e a d e r may p o s s i b l y p r e v a i l . 

Newman v. Savas 878 So.2d 1147 at 1148-49 ( i n t e r n a l 

c i t a t i o n s o m i t t e d ) . See also Ex parte Alabama Dep't of 

Transp., 978 So.2d 17, 21 (Ala.2 0 0 7 ) . 
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SUMMARY OF THE ARGUMENT 

The l e g a l i s s u e b e f o r e t h i s Court i s the i d e n t i c a l 

i s s u e pending b e f o r e t h i s Court i n R^ape v. Poarch Band of 

Creek Indians, et al., Case No. 1111250, Supreme Court of 

Alabama (Appeal from Montgomery County C i r c u i t C o u r t ; CV-

11-901485). J u s t as i n Rape, t h i s case i s c o n t r o l l e d by the 

U n i t e d S t a t e s Supreme C o u r t ' s d e c i s i o n i n C a r c i e r i v. 

Salazar, 555 U.S. 379 (2009). The d e c i s i v e q u e s t i o n i s 

whether or not the Poarch Band i s e n t i t l e d t o the 

p r o t e c t i o n of t r i b a l immunity. Because the Poarch Band does 

not s a t i s f y the d e f i n i t i o n s of " I n d i a n " and " t r i b e " as 

p r o v i d e d by the I n d i a n R e o r g a n i z a t i o n A c t of 1934, t h e y are 

not e n t i t l e d t o the p r o t e c t i o n s of immunity a f f o r d e d t o 

p r o p e r l y - r e c o g n i z e d I n d i a n t r i b e s . When the Supreme Court 

determined t h a t the N a r r a g a n s e t t t r i b e was not a 

" r e c o g n i z e d t r i b e now under f e d e r a l j u r i s d i c t i o n , " f i n d i n g 

t h a t "now" meant 1934, i t n e c e s s a r i l y found t h a t , i n o r d e r 

f o r a t r i b e t o meet the IRA's d e f i n i t i o n of a t r i b e , i t had 

t o be both " r e c o g n i z e d " and "under f e d e r a l j u r i s d i c t i o n " at 

the time of the enactment of the IRA i n 1934. 

The Poarch Band, l i k e the N a r r a g a n s e t t s , was not a 

" r e c o g n i z e d I n d i a n t r i b e " under f e d e r a l j u r i s d i c t i o n i n 
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1934. The Poarch Band, r e c o g n i z e d under the same r e g u l a t o r y 

p r o v i s i o n s t h a t the N a r r a g a n s e t t s were r e c o g n i z e d under, i s 

s i t u a t e d i d e n t i c a l l y t o the N a r r a g a n s e t t t r i b e , and does 

not meet the IRA's narrow d e f i n i t i o n of what comprises an 

I n d i a n t r i b e . Because the keystone of a l l r i g h t s c l a i m e d by 

an I n d i a n t r i b e , i n c l u d i n g immunity and l a c k of s u b j e c t 

m a t t e r j u r i s d i c t i o n , i s dependent upon v a l i d f e d e r a l 

r e c o g n i t i o n , and because the Defendants were i s not a 

v a l i d l y r e c o g n i z e d I n d i a n t r i b e , the p r o t e c t i o n s of the IRA 

don't a p p l y t o i t . The s t a t e c o u r t has s u b j e c t m a t t e r 

j u r i s d i c t i o n over the P l a i n t i f f ' s c l a i m s because the IRA 

had no a u t h o r i t y under C a r c i e r i t o t a k e l a n d i n t o t r u s t f o r 

the Defendants. Thus, the u n d e r l y i n g a c t i o n d i d not occur 

on I n d i a n l a n d s . 

At the t r i a l c o u r t l e v e l , the Defendants c l a i m e d t h a t 

the " R e c o g n i t i o n A c t " governed the r e c o g n i t i o n of the 

t r i b e . But the A c t was passed a decade a f t e r the 

r e c o g n i t i o n of the Poarch Band by the f e d e r a l government, 

and more than a decade a f t e r the Department of the I n t e r i o r 

p romulgated 25 C.F.R. P a r t 83, the scheme under which the 

Poarch Band was r e c o g n i z e d . Thus, the Defendants' r e l i a n c e 

on t h i s A c t i s m i s p l a c e d because the Department of I n t e r i o r 
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never had the a u t h o r i t y t o r e c o g n i z e the t r i b e or t a k e l a n d 

i n t o t r u s t f o r the t r i b e . See C a r c i e r i , supra. See a l s o 

Big Lagoon I^ancheria v. C a l i f o r n i a , 741 F. 3d 1032 ( 9 t h C i r . 

2014). 

Because the o n l y p r o p e r avenue f o r the Defendants t o 

e s t a b l i s h t h e i r t r i b a l immunity and the t r i a l c o u r t ' s l a c k 

of s u b j e c t m a t t e r j u r i s d i c t i o n i s through the mechanisms of 

the IRA, s p e c i f i c a l l y 25 U.S.C. § 465, and not 25 C.F.R. 

P a r t 83, and because C a r c i e r i h o l d s t h a t Department of 

I n t e r i o r had no a u t h o r i t y t o r e c o g n i z e a t r i b e or t a k e l a n d 

i n t o t r u s t f o r a t r i b e t h a t was r e c o g n i z e d a f t e r 1934, the 

Defendants cannot e s t a b l i s h i t s s o v e r e i g n a u t h o r i t y over 

the t e r r i t o r y where the m a t t e r s made the s u b j e c t of the 

P l a i n t i f f ' s c o m p l a i n t o c c u r r e d . See City of S h e r i l l , N.Y. 

v. Oneida Indian Nation of New York, 544 U.S. 197, 221 

(2005). 

Because the l a n d where the events f o r m i n g the b a s i s of 

t h i s l a w s u i t o c c u r r e d was not p r o p e r l y t a k e n i n t o t r u s t f o r 

the Defendants s i n c e the Poarch Band of Creek I n d i a n s does 

not meet the d e f i n i t i o n of " i n d i a n " and " t r i b e " under the 

I n d i a n R e o r g a n i z a t i o n A c t of 1934, the events f o r m i n g the 

b a s i s of t h i s l a w s u i t d i d not occur on " i n d i a n l a n d s , " and 
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t h u s , the t r i b e does not enjoy s o v e r e i g n immunity from the 

s t a t e c o u r t a c t i o n and the s t a t e c o u r t does not l a c k 

s u b j e c t m a t t e r j u r i s d i c t i o n . A c c o r d i n g l y , the C i r c u i t Court 

of Escambia County has j u r i s d i c t i o n over t h i s l a w s u i t and 

i t s d i s m i s s a l f o r l a c k of s u b j e c t m a t t e r j u r i s d i c t i o n was 

i m p r o p e r l y g r a n t e d . 

ARGUMENT 

I. THE TRIBAL DEFENDANTS ARE NOT IMMUNE. 

A. The Courts Increasingly Disfavor T r i b a l Immunity. 

Not o n l y do Cou r t s i n c r e a s i n g l y d i s f a v o r t r i b a l 

immunity, but s t a t e and f e d e r a l c o u r t s n a t i o n w i d e , 

i n c l u d i n g the U n i t e d S t a t e s Supreme Court , demonstrate l e s s 

and l e s s d e f e r e n c e t o the d o c t r i n e of t r i b a l immunity every 

year, i n response t o ongoing c h a l l e n g e s t o t h a t immunity 

and p e r s u a s i v e arguments a g a i n s t i t . See, e.g., Mescalero 

Apache Tribe v. Jones, 411 U.S. 145, 93 S. Ct. 1267 (1972) 

( " G e n e r a l i z a t i o n s on t h i s s u b j e c t have become p a r t i c u l a r l y 

t r e a c h e r o u s " ) ; Kiowa Tribe of Oklahoma v. Manufacturing 

Technologies, Inc., 523 U.S. 751, 118 S. Ct. 1700 (1999) 

("There are reasons t o doubt the wisdom of p e r p e t u a t i n g the 

d o c t r i n e " ) ; Oklahoma Tax Commission v. C i t i z e n Band 

Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 111 S. 
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Ct. 905 (1991) ("The d o c t r i n e of s o v e r e i g n immunity i s 

founded upon an a n a c h r o n i s t i c f i c t i o n . " ) ; A-1 Contractors 

t h 

v. Strate, 76 F. 3d 930 (8 C i r . , 2000) ("The a u t h o r i t y i s 

q u i t e c l e a r t h a t the k i n d of s o v e r e i g n t y the American 

I n d i a n t r i b e s r e t a i n i s a l i m i t e d s o v e r e i g n t y , and thus the 

e x e r c i s e of a u t h o r i t y over nonmembers of the t r i b e i s 

' n e c e s s a r i l y i n c o n s i s t e n t w i t h a t r i b e ' s dependent 

s t a t u s ' " ) (emphasis not added, c i t a t i o n o m i t t e d ) . 

Rather than c h a i n i n g i t s e l f t o a r i g i d and i n f l e x i b l e 

r u l e r e g a r d i n g t r i b a l s o v e r e i g n t y , the U.S. Supreme Court , 

n o t i n g t h a t " [ g ] e n e r a l i z a t i o n s on t h i s s u b j e c t have become 

p a r t i c u l a r l y t r e a c h e r o u s , " now s t a t e s t h a t the " c o n c e p t u a l 

c l a r i t y " e r r o n e o u s l y urged by the Defendants has 

n e c e s s a r i l y " g i v e n way t o more i n d i v i d u a l i z e d t r e a t m e n t of 

p a r t i c u l a r t r e a t i e s and s p e c i f i c f e d e r a l s t a t u t e s , 

i n c l u d i n g s t a t e h o o d e n a b l i n g l e g i s l a t i o n , as they, t a k e n 

t o g e t h e r , a f f e c t the r e s p e c t i v e r i g h t s of S t a t e s , I n d i a n s , 

and the F e d e r a l Government." Mescalero Apache Tribe v. 

Jones, 411 U.S. 145, 148, 93 S. Ct. 1267, 1270 (1973) 

(citing McClanahan v. State Tax Comm. of Arizona, 411 U.S. 

164, 93 S. Ct. 1257 (U.S. 1973); Organized V i l l a g e of Kake 

v. Egan, 369 U.S. 60, 70-73, 82 S. Ct. 562, 568-569 (U.S. 
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1962)). "The upshot has been the r e p e a t e d statements of 

t h i s Court t o the e f f e c t t h a t , even on r e s e r v a t i o n s , s t a t e 

laws may be a p p l i e d u n l e s s such a p p l i c a t i o n would i n t e r f e r e 

w i t h r e s e r v a t i o n s e l f - g o v e r n m e n t or would i m p a i r a r i g h t 

g r a n t e d or r e s e r v e d by f e d e r a l law." Mescalero Apache Tribe 

v. Jones, 411 U.S. 145, 148, 93 S. Ct. 1267, 1270 (1973) 

( c i t a t i o n s omitted). 

Seen i n t h i s l i g h t , the s k e p t i c i s m of the U n i t e d S t a t e s 

Supreme Court towards t r i b a l immunity i s growing. J u s t i c e 

Kennedy, w r i t i n g f o r the m a j o r i t y i n Kiowa Tribe of 

Oklahoma v. M^fg. Technologies, Inc., s t a t e d as f o l l o w s : 

There are reasons t o doubt the wisdom of 
p e r p e t u a t i n g the d o c t r i n e . At one t i m e , the 
d o c t r i n e of t r i b a l immunity from s u i t might have 
been thought n e c e s s a r y t o p r o t e c t nascent t r i b a l 
governments from encroachments by S t a t e s . In our 
i n t e r d e p e n d e n t and m o b i l e s o c i e t y , however, t r i b a l 
immunity extends beyond what i s needed t o 
s a f e g u a r d t r i b a l s e l f - g o v e r n a n c e . T h i s i s e v i d e n t 
when t r i b e s t a k e p a r t i n the N a t i o n ' s commerce. 
T r i b a l e n t e r p r i s e s now i n c l u d e s k i r e s o r t s , 
gambling, and s a l e s of c i g a r e t t e s t o n o n - I n d i a n s . 
( c i t a t i o n s o m i t t e d ) . In t h i s economic c o n t e x t , 
immunity can harm those who are unaware t h a t t h e y 
are d e a l i n g w i t h a t r i b e , who do not know of 
t r i b a l immunity, or who have no c h o i c e i n the 
m a t t e r , as i n the case of t o r t v i c t i m s . 

These c o n s i d e r a t i o n s might suggest a need t o 
abrogate t r i b a l immunity, at l e a s t as an 
o v e r a r c h i n g r u l e . 
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523 U.S. 751, 758, 118 S. Ct. 1700, 1704-1705 (1998). 

J u s t i c e Stevens went f u r t h e r . In a c o n c u r r i n g o p i n i o n i n 

Oklahoma Tax Commission v. C i t i z e n Band Potawatomi Indian 

Tribe of Oklahoma, he s t a t e d : 

The d o c t r i n e of s o v e r e i g n immunity i s founded upon 
an a n a c h r o n i s t i c f i c t i o n . In my o p i n i o n a l l 
Go v e r n m e n t s - f e d e r a l , s t a t e , and t r i b a l - s h o u l d 
g e n e r a l l y be a c c o u n t a b l e f o r t h e i r i l l e g a l 
conduct. 

498 U.S. 505, 514, 111 S. Ct. 905, 912 (1991). ( i n t e r n a l 

c i t a t i o n s o m i t t e d ) . 

B. The Poarch Band Was Not Properly Recognized By the  
Federal Government and Does Not Enjoy T r i b a l  
Immunity. 

1. Federal law grants Indian tribes any immunity they 
possess. 

I t i s a common r e f r a i n f o r I n d i a n t r i b e s t o argue t h a t 

the source of I n d i a n t r i b a l immunity i s h i s t o r i c a l , based 

on o r i g i n a l and n a t u r a l r i g h t s t h a t v e s t e d i n the v a r i o u s 

t r i b e s l o n g b e f o r e the f o u n d i n g of the U n i t e d S t a t e s . (C. 

65) T h i s argument t h a t o r i g i n a t e d i n the U n i t e d S t a t e s 

Supreme Court case of Worcester v. Georgia, d e c i d e d i n 

1832, i s based on a l e g a l t h e o r y t h a t has s i n c e been 

subsumed by the passage of time and the c o n c u r r i n g s h i f t i n 

the l e g a l l andscape w i t h r e s p e c t t o t r i b a l immunity, and 

was l i k e l y a b r o g a t e d by the U n i t e d S t a t e s Supreme Court i n 
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Nevada v. Hicks, i n which J u s t i c e S c a l i a , w r i t i n g f o r a 

unanimous C o u r t , s t a t e d t h a t " [ t ] h o u g h t r i b e s are o f t e n 

r e f e r r e d t o as ' s o v e r e i g n ' e n t i t i e s , i t was 'long ago' t h a t 

'the Court d e p a r t e d from C h i e f J u s t i c e M a r s h a l l ' s view t h a t 

''the laws of [a S t a t e ] can have no f o r c e ' ' w i t h i n 

r e s e r v a t i o n b o u n d a r i e s . " Nevada v. Hicks, 533 U.S. 353, 

361, 121 S. Ct. 2304, 2311 (2001) (citing White Mountain 

Apache Tribe v. Bracker, 448 U.S. 136, 100 S. Ct. 2578 

(1980)). 

In essence, the Defendants r e l y upon the d o c t r i n e of 

o r i g i n a l , n a t u r a l r i g h t s of the Poarch Band, a f o r m u l a t i o n 

t h a t has been r e j e c t e d by the modern Co u r t , as the b a s i s 

f o r t h e i r c o n t e n t i o n t h a t the Poarch Band i s e n t i t l e d t o 
t h 

t r i b a l immunity from t h i s l a w s u i t . In the post-19 Century 

l e g a l l andscape t h a t governs the Poarch Band, the c l a i m e d 

t r i b a l immunity of the Poarch Band i s grounded not i n 

o r i g i n a l , n a t u r a l or h i s t o r i c a l r i g h t s , but i n s e v e r a l 

d i s c r e t e f e d e r a l s t a t u t e s and r e g u l a t i o n s . 

The f i r s t , and perhaps most c r i t i c a l , of t h e s e areas i s 

r e g u l a t o r y i n n a t u r e , and may be found i n the Code of 

F e d e r a l R e g u l a t i o n s , at 25 C.F.R. P a r t 83, which i s the 

f e d e r a l r e g u l a t i o n p u r p o r t i n g t o c r e a t e a r e g u l a t o r y 
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framework f o r the r e c o g n i t i o n by the f e d e r a l government of 

p r e v i o u s l y - u n r e c o g n i z e d I n d i a n t r i b e s . See 25 C.F.R. § 83 

(2008). T h i s r e g u l a t o r y framework i s c r i t i c a l because, when 

the Poarch Band of Creek I n d i a n s o b t a i n e d f e d e r a l 

r e c o g n i t i o n i n 1984, i t was under 25 C.F.R. P a r t 83. (C. 

290) 

For I n d i a n t r i b e s , f e d e r a l r e c o g n i t i o n , not o r i g i n a l or 

n a t u r a l r i g h t , i s the mechanism t h a t q u a l i f i e s I n d i a n 

t r i b e s f o r f e d e r a l p r o t e c t i o n of t h e i r t r i b a l immunity, 

among o t h e r t h i n g s . See Cohen's Handbook of Federal Indian 

Law § 3.02[3] (2005). Even f o r i n d i v i d u a l I n d i a n s , i n o r d e r 

t o be c o n s i d e r e d an " I n d i a n , " one must be a member of a 

f e d e r a l l y r e c o g n i z e d I n d i a n t r i b e . See, e.g. United States 

t h 

v. Antoine, 318 F. 3d 919 (9 C i r . 2003). I n a r g u a b l y , i n 

o r d e r f o r an I n d i a n t r i b e ' s f e d e r a l r e c o g n i t i o n t o be 

v a l i d , the p r o c e s s under which t h a t r e c o g n i t i o n was 

o b t a i n e d must be l e g a l l y e n f o r c e a b l e and w i t h i n the power 

of the agency g r a n t i n g r e c o g n i t i o n . 

The q u e s t i o n of the v a l i d i t y of an I n d i a n t r i b e ' s 

r e c o g n i t i o n i s the major q u e s t i o n , from which f l o w s a l l of 

the remainder of the r i g h t s t h a t may be c l a i m e d by an 

I n d i a n t r i b e . Once an I n d i a n t r i b e g a i n s v a l i d f e d e r a l 
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r e c o g n i t i o n , the I n d i a n R e o r g a n i z a t i o n A c t of 1934 

p r e s e n t l y a l l o w s the U.S. Department of the I n t e r i o r t o 

accept l a n d i n t o t r u s t , " f o r the purpose of p r o v i d i n g l a n d 

f o r I n d i a n s . " 25 U.S.C. § 465. The a b i l i t y of the 

Department of the I n t e r i o r t o t a k e l a n d i n t o t r u s t f o r 

I n d i a n t r i b e s has enormous consequences. For i n s t a n c e , once 

tak e n i n t o t r u s t , the l a n d becomes exempt from s t a t e and 

l o c a l t a x e s . See Cass County, Minnesota v. Leech Lake Band 

of Chippewa Indians, 524 U.S. 103, 114 (1998). The l a n d 

a l s o becomes exempt from l o c a l z o n i n g and r e g u l a t o r y 

r e q u i r e m e n t s . See 25 C.F.R. § 1.4(a) (2008). I n d i a n t r u s t 

l a n d may not be condemned or a l i e n a t e d w i t h o u t e i t h e r 

C o n g r e s s i o n a l a p p r o v a l or t r i b a l consent. See 25 U.S.C. § 

177. Furthermore, and perhaps most e s s e n t i a l l y , t r i b a l 

t r u s t l a n d becomes a haven from s t a t e c i v i l and c r i m i n a l 

j u r i s d i c t i o n . See 25 U.S.C. §§ 1321(a), 1322(a). T h i s l i s t 

c omprises many of the most i m p o r t a n t r i g h t s t h a t c r e a t e an 

I n d i a n t r i b e ' s modern, r a t h e r than h i s t o r i c a l , r i g h t t o 

s e l f - d e t e r m i n a t i o n , and each of t h e s e r i g h t s f l o w from the 

l a n d - i n t o - t r u s t scheme o r d a i n e d by Congress i n the I n d i a n 

R e o r g a n i z a t i o n A c t . See Examining Executive Branch 

Authority to A^cquire Trust Lands for Indian Tribes: Hearing 
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t h 

Before the Senate Committee on Indian A f f a i r s , 111 Cong. 15 

(2009) (statement of Hon. Edward P. L a z a r u s ) . (C. 292-298) 

F i n a l l y , i t cannot be i g n o r e d t h a t f e d e r a l r e c o g n i t i o n and 

the l a n d - i n t o - t r u s t scheme of the I n d i a n R e o r g a n i z a t i o n 

A c t , § 479, c o n f e r upon I n d i a n t r i b e s the r i g h t t o engage 

i n c a s i n o - s t y l e gambling. See 25 U.S.C. § 2701, et. seq. 

I t i s , t h e r e f o r e , v e r y c l e a r t h a t each of the q u e s t i o n s 

t h a t bear on an I n d i a n t r i b e ' s c l a i m of immunity f i n d t h e i r 

answers i n f e d e r a l r e g u l a t i o n s and f e d e r a l law, not 

a b s t r a c t concepts of n a t u r a l r i g h t s . And i n t h i s arena, 

Congress p o s s e s s e s u l t i m a t e a u t h o r i t y . 

2. Congress has plenary power over Indian t r i b e s . 

Congress d e r i v e s i t s p l e n a r y power over the a f f a i r s of 

I n d i a n t r i b e s from the U.S. C o n s t i t u t i o n , most o b v i o u s l y 

from the I n d i a n Commerce C l a u s e . U.S. Const. A r t . I, § 8, 

c l . 3 ("[The Congress s h a l l have Power] To r e g u l a t e 

Commerce...with the I n d i a n t r i b e s " ) . T h i s i s not the o n l y 

C o n s t i t u t i o n a l source of C o n g r e s s i o n a l a u t h o r i t y over 

I n d i a n a f f a i r s ; b o t h the Necessary and Proper C l a u s e and 

the Supremacy C l a u s e f u r t h e r enhance C o n g r e s s i o n a l power i n 

t h i s arena. U.S. Const. A r t . I , § 8, c l . 18, A r t . V I , c l . 

2. The broad a u t h o r i t y of Congress t o l e g i s l a t e and 
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r e g u l a t e I n d i a n a f f a i r s i s r e c o g n i z e d by the U.S. Supreme 

Court, which has a l l o w e d Congress t o impose f e d e r a l law on 

I n d i a n t r i b e s w i t h or w i t h o u t t r i b a l consent, s t a t i n g t h a t 

"Congress, w i t h t h i s C o u r t ' s a p p r o v a l , has i n t e r p r e t e d the 

C o n s t i t u t i o n ' s ' p l e n a r y ' g r a n t s of power as a u t h o r i z i n g i t 

to enact l e g i s l a t i o n t h a t both r e s t r i c t s and, i n t u r n , 

r e l a x e s those r e s t r i c t i o n s on t r i b a l s o v e r e i g n a u t h o r i t y . " 

United States v. Lara, 541 U.S. 193, 200-202 (2004). 

Congress has e x e r c i s e d i t s p l e n a r y power over I n d i a n s 

i n numerous ways, i n c l u d i n g i t s power t o determine t r i b a l 

membership, even where the C o n g r e s s i o n a l d e f i n i t i o n of 

t r i b a l membership may v a r y from the t r i b e ' s own d e f i n i t i o n 

of i t s membership. See Delaware Tribal Business Commission 

v. Weeks, 430 U.S. 73, 82-87, 97 S. Ct. 911, 918-920 

(1977). Congress may extend f e d e r a l c r i m i n a l j u r i s d i c t i o n 

i n t o I n d i a n t e r r i t o r y . See 18 U.S.C. §§ 1152, 1153. 

Congress may extend s t a t e j u r i s d i c t i o n i n t o I n d i a n c o u n t r y . 

See, e.g. 18 U.S.C. 1162(a). When i t passed the I n d i a n 

C i v i l R i g h t s A c t of 1968, Congress imposed the b u l k of the 

U.S. C o n s t i t u t i o n ' s B i l l of R i g h t s on I n d i a n t r i b e s . See 25 

U.S.C. § 1301. Congress may d i m i n i s h the s i z e of an I n d i a n 

r e s e r v a t i o n , may a l l o w s t a t e t a x a t i o n of commerce w i t h 
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I n d i a n t r i b e s , may a l l o w s t a t e t a x a t i o n of Indian-owned 

'fee l a n d ' on r e s e r v a t i o n s and may impose z o n i n g 

r e s t r i c t i o n s on such 'fee l a n d . ' " See Hagen v. Utah, 510 

U.S. 399, 420 (1994); Oklahoma Tax Commission v. Chickasaw 

Nation, 515 U.S. 450, 458 (1995); County of Yakima v. 

Confederated Tribes and Bands, 502 U.S. 251, 270 (1992); 

Brendale v. Confederated Tribes and Bands, 4 92 U.S. 408, 

428 (1989). 

As a r e s u l t of i t s p l e n a r y power, i t i s Congress, not 

the I n d i a n t r i b e s nor f e d e r a l a g e n c i e s , t h a t u l t i m a t e l y 

governs the l e g a l r i g h t s and o b l i g a t i o n s of I n d i a n t r i b e s 

w i t h i n the b o r d e r s of the U n i t e d S t a t e s . A l t h o u g h the U.S. 

Department of the I n t e r i o r has u t i l i z e d 25 C.F.R. P a r t 83 

s i n c e i t s passage f o r the purpose of p r o v i d i n g f e d e r a l 

r e c o g n i t i o n (and the p r i v i l e g e s a s s o c i a t e d w i t h f e d e r a l 

r e c o g n i t i o n ) t o p r e v i o u s l y - u n r e c o g n i z e d I n d i a n t r i b e s , t h i s 

r e g u l a t o r y scheme has now been thrown i n t o t u r m o i l by the 

U n i t e d S t a t e s Supreme Co u r t . See C a r c i e r i v. Salazar, 555 

U.S. 379 (2009). 
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3. The United States Supreme Court altered the 
landscape of t r i b a l immunity i n C a r c i e r i v. 
Salazar. 

On F ebruary 24, 2009, the U.S. Supreme Court h e l d t h a t 

the U.S. Department of the I n t e r i o r d i d not possess the 

l e g a l a u t h o r i t y t o accept l a n d i n t r u s t p ursuant t o a 

p r o v i s i o n of the 1934 I n d i a n R e o r g a n i z a t i o n A c t f o r a Rhode 

I s l a n d I n d i a n T r i b e , the N a r r a g a n s e t t I n d i a n t r i b e . 

C a r c i e r i v. Salazar, 555 U.S. 379 (2009). L i k e the Poarch 

Band of Creek I n d i a n s , the N a r r a g a n s e t t t r i b e had a h i s t o r y 

i n Rhode I s l a n d t h a t p r e d a t e d the f o u n d i n g of the U n i t e d 

S t a t e s ; however, a l s o l i k e the Poarch Band, the 

N a r r a g a n s e t t t r i b e d i d not o b t a i n f e d e r a l r e c o g n i t i o n u n t i l 

i t s p e t i t i o n under the Department of I n t e r i o r ' s "Procedures 

f o r E s t a b l i s h i n g t h a t an American I n d i a n Group E x i s t s as an 

I n d i a n T r i b e " was approved. See C a r c i e r i , 555 U.S. 379, 

383-384; see also C. 285-290. The r e c o g n i t i o n of the 

N a r r a g a n s e t t and the r e c o g n i t i o n of the Poarch Band 

o c c u r r e d w i t h i n e i g h t e e n months of each o t h e r , and each 

t r i b e ' s f e d e r a l r e c o g n i t i o n was g r a n t e d through the same 

r e g u l a t o r y i n s t r u m e n t , commonly r e f e r r e d t o as " P a r t 83" 

r e c o g n i t i o n . Id. 
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A f t e r t h e i r r e c o g n i t i o n as an I n d i a n t r i b e i n 1984, the 

N a r r a g a n s e t t a p p l i e d t o the Department of the I n t e r i o r t o 

t a k e 31 a c r e s of l a n d i n t o t r u s t , and the I n t e r i o r 

Department a c c e p t e d the l a n d i n t o t r u s t f o r the t r i b e . 

C a r c i e r i , 555 U.S. at 385. The d i s p u t e t h a t e v e n t u a l l y l e d 

t o the U.S. Supreme Court d e c i s i o n i n C a r c i e r i began when 

the N a r r a g a n s e t t t r i b e p l a n n e d t o c o n s t r u c t h o u s i n g on the 

31 a c r e t r a c t , but r e f u s e d t o comply w i t h l o c a l r e g u l a t i o n s 

c o n c e r n i n g h o u s i n g c o n s t r u c t i o n , a r g u i n g t h a t the t r u s t 

a c q u i s i t i o n made the t r a c t i n t o I n d i a n Country and r e n d e r e d 

l o c a l b u i l d i n g codes i n a p p l i c a b l e . C a r c i e r i at 385; see 

also Narragansett Indian Tribe v. Narragansett Elec. Co., 

89 F. 3d 908, 911-912 ( ^ C i r . 1996). 

The c e n t r a l i s s u e i n C a r c i e r i became the d e f i n i t i o n s of 

the terms " I n d i a n , " " t r i b e " and "now" i n the I n d i a n 

R e o r g a n i z a t i o n A c t of 1934, a law d e s i g n e d t o encourage 

t r i b a l e n t e r p r i s e s t o e n t e r the w i d e r commercial w o r l d on 

e q u a l f o o t i n g w i t h o t h e r b u s i n e s s e s and which formed the 

c o r n e r s t o n e of modern U.S. I n d i a n p o l i c y , l e a d i n g the 

n a t i o n away from " a s s i m i l a t i o n " and towards f e d e r a l 

r e c o g n i t i o n of t r i b e s t o e x i s t as s e l f - g o v e r n i n g e n t i t i e s . 

C a r c i e r i at 387-388; see also Mescalero Apache Tribe v. 
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Jones, 411 U.S. 145, 157, 93 S. Ct. 1267, 1275 (1973); see 

also 25 U.S.C. §§ 461-479; see also Cohen's Handbook of 

Federal Indian Law §§ 1.04, 1.05 (2005). The IRA was the 

m a n i f e s t a t i o n of Congress' e x e r c i s e of i t s p l e n a r y power t o 

a l t e r U.S. I n d i a n p o l i c y by r e c o g n i z i n g I n d i a n t r i b e s as 

e n t i t i e s , and any d i s c u s s i o n of f e d e r a l r e c o g n i t i o n of 

I n d i a n t r i b e s must commence w i t h the IRA. 

A g a i n , under IRA § 465, the Department of the I n t e r i o r 

i s a u t h o r i z e d t o t a k e l a n d i n t o t r u s t " f o r the purpose of 

p r o v i d i n g l a n d f o r I n d i a n s . " 25 U.S.C. § 465. The word 

" I n d i a n " i s d e f i n e d i n p a r t by the IRA as " a l l persons of 

I n d i a n descent who are members of any r e c o g n i z e d I n d i a n 

t r i b e now under f e d e r a l j u r i s d i c t i o n . " 25 U.S.C. § 479 

(emphasis added). The word " t r i b e " i s d e f i n e d i n the same 

s t a t u t o r y s e c t i o n t o mean "any I n d i a n t r i b e , o r g a n i z e d 

band, pueblo, or the I n d i a n s r e s i d i n g on one r e s e r v a t i o n . " 

Id. 

The U.S. Supreme Court , r e l y i n g on the r u l e s of 

s t a t u t o r y c o n s t r u c t i o n , examined the q u e s t i o n of whether 

the Department of the I n t e r i o r v a l i d l y took l a n d i n t o t r u s t 

f o r the N a r r a g a n s e t t by l o o k i n g f i r s t t o determine whether 

the s t a t u t o r y language p r o v i d e d t h a t the N a r r a g a n s e t t were 
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members of a " r e c o g n i z e d I n d i a n t r i b e now under f e d e r a l 

j u r i s d i c t i o n . " C a r c i e r i , 555 U.S. at 387-388. In o r d e r t o 

answer t h a t q u e s t i o n , the Court c o n s t r u e d the d e f i n i t i o n s 

of " I n d i a n " and " t r i b e " t o g e t h e r and found t h a t the 

Department of the I n t e r i o r c o u l d o n l y t a k e l a n d i n t o t r u s t 

f o r t r i b e s t h a t were "under f e d e r a l j u r i s d i c t i o n " i n 1934, 

h o l d i n g t h a t "the term 'now under F e d e r a l j u r i s d i c t i o n ' i n 

[IRA] § 479 unambiguously r e f e r s t o those t r i b e s t h a t were 

under the f e d e r a l j u r i s d i c t i o n of the U n i t e d S t a t e s when 

the IRA was enacted i n 1934." C a r c i e r i at 397. The Court 

then a p p l i e d t h i s l o g i c t o the N a r r a g a n s e t t t r i b e , f i n d i n g 

t h a t the t r i b e was not under f e d e r a l j u r i s d i c t i o n i n 1934. 

Id. Consequently, the Supreme Court r e v e r s e d the F i r s t 

C i r c u i t Court of Appeals and r u l e d t h a t the Department of 

the I n t e r i o r a c t e d beyond i t s a u t h o r i t y when i t took l a n d 

i n t o t r u s t f o r the N a r r a g a n s e t t , as the N a r r a g a n s e t t were 

not an I n d i a n t r i b e c ontemplated by the d e f i n i t i o n s of 

" I n d i a n " and " t r i b e " i n the I n d i a n R e o r g a n i z a t i o n A c t of 

1934. 2 C a r c i e r i at 396. 

2 Both the A t t o r n e y G e n e r a l of Alabama and the S t a t e of 
Alabama ( a c t i n g through the C o u n c i l of S t a t e Governments) 
f i l e d l e n g t h y Amicus b r i e f s i n support of Rhode I s l a n d ' s 
p o s i t i o n and a g a i n s t the p o s i t i o n s of the N a r r a g a n s e t t 
t r i b e and the S e c r e t a r y of the I n t e r i o r i n C a r c i e r i ; t h e s e 
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The U n i t e d S t a t e s Supreme Court n a r r o w l y c o n f i n e d the 

C o n g r e s s i o n a l d e f i n i t i o n s of " I n d i a n " and " t r i b e " i n 

C a r c i e r i , and a l t h o u g h the N a r r a g a n s e t t s ' s t a t u s as a t r i b e 

was a l s o d e f i n e d s e p a r a t e l y by the Department of the 

I n t e r i o r under " P a r t 83" of the Code of F e d e r a l R e g u l a t i o n s 

at the time of i t s r e c o g n i t i o n , the C a r c i e r i Court 

c o n s t r u e d the C o n g r e s s i o n a l d e f i n i t i o n of " I n d i a n t r i b e " i n 

a way t h a t not o n l y d i r e c t l y c o n f l i c t s w i t h the r e g u l a t o r y 

d e f i n i t i o n of " I n d i a n T r i b e , " but a l s o r e s t r i c t s i t s scope 

s i g n i f i c a n t l y . Id. at 397; see also 25 C.F.R. § 83.1 

( d e f i n i t i o n s ) (2008). As a r e s u l t , the C a r c i e r i d e c i s i o n 

a f f e c t s the l e g a l s t a t u s of every I n d i a n t r i b e t h a t 

o b t a i n e d i t s r e c o g n i t i o n by P a r t 83 a d m i n i s t r a t i v e p r o c e s s 

a f t e r the passage of the I n d i a n R e o r g a n i z a t i o n A c t of 1934, 

a c l a s s of I n d i a n groups t h a t i n c l u d e s the Poarch Band of 

Creek I n d i a n s . 

b r i e f s are b e l i e v e d t o a c c u r a t e l y r e f l e c t t h i s S t a t e ' s 
p o s i t i o n on the i s s u e s i n C a r c i e r i , and the p o s i t i o n of 
t h i s s t a t e ' s A t t o r n e y G e n e r a l was u l t i m a t e l y v i n d i c a t e d by 
the U.S. Supreme Court i n C a r c i e r i . See 2008 WL 2511781; 
see also 2008 WL 3895180. The S t a t e of Alabama f i l e d an 
amicus b r i e f a l s o i n Rape v. Poarch Band of Creek Indians, 
supra, the case r e f e r r e d t o e a r l i e r i n the "Summary of 
Argument" i s c u r r e n t l y pending b e f o r e t h i s Court on the 
e x a c t same l e g a l i s s u e posed here. The S t a t e of Alabama's 
p o s i t i o n i s c o n s i s t e n t i n both cases t h a t C a r c i e r i i s 
c o n t r o l l i n g . (C. 299-335). 
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4. The Department of the Interior acted beyond i t s 
authority when i t recognized the Poarch Band of 
Creek Indians as an Indian t r i b e . 

For the purpose of r e c o g n i z i n g p r e v i o u s l y - u n r e c o g n i z e d 

I n d i a n t r i b e s , the Department of the I n t e r i o r d e f i n e s the 

term " I n d i a n t r i b e " or " t r i b e " as "any I n d i a n or A l a s k a 

N a t i v e t r i b e , band, pueblo, v i l l a g e , or community w i t h i n 

the c o n t i n e n t a l U n i t e d S t a t e s t h a t the S e c r e t a r y of the 

I n t e r i o r presently acknowledges t o e x i s t as an I n d i a n 

t r i b e . " 25 C.F.R. § 83.1 (2008) (emphasis added). At f i r s t 

b l u s h , the d e f i n i t i o n of " t r i b e " i n the I n d i a n 

R e o r g a n i z a t i o n A c t of 1934 i s s i m i l a r : "any I n d i a n t r i b e , 

o r g a n i z e d band, pueblo, or the I n d i a n s r e s i d i n g on one 

r e s e r v a t i o n . " 25 U.S.C. § 479. However, the C a r c i e r i Court 

s t a t e d unambiguously t h a t the d e f i n i t i o n of " t r i b e " c o u l d 

o n l y be re a d i n c o n c e r t w i t h the d e f i n i t i o n of " I n d i a n , " 

and t h a t the d e f i n i t i o n of " t r i b e " was l i m i t e d by the 

tempor a l r e s t r i c t i o n s t h a t a p p l y t o the d e f i n i t i o n of 

" I n d i a n . " See C a r c i e r i , 555 U.S. 379, 393. T h e r e f o r e , i f a 

t r i b e was not "under the f e d e r a l j u r i s d i c t i o n of the U n i t e d 

S t a t e s when the IRA was enacted i n 1934," i t d i d not become 

e n t i t l e d t o the b e n e f i t s of the IRA. See C a r c i e r i , 555 U.S. 

379, 395. 
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There i s a c l e a r c o n f l i c t between the C o n g r e s s i o n a l 

i n t e n t e s t a b l i s h e d i n C a r c i e r i t o d e f i n e I n d i a n t r i b e s as 

o n l y those I n d i a n groups under f e d e r a l j u r i s d i c t i o n "now," 

meaning 1934, and the S e c r e t a r y of the I n t e r i o r ' s i n t e n t t o 

d e f i n e I n d i a n t r i b e s as those I n d i a n groups t h a t the 

S e c r e t a r y "presently acknowledges" t o e x i s t . See 25 C.F.R. 

§ 83.1 (2008); see also 25 U.S.C. § 479. In o t h e r words, 

the Department of the I n t e r i o r ' s promulgated r e g u l a t i o n s 

c o n f l i c t w i t h Congress c o n c e r n i n g the d e f i n i t i o n s of 

" I n d i a n " and " t r i b e , " i n an area of law where i t i s not 

d i s p u t e d t h a t Congress, not the Department of the I n t e r i o r , 

p o s s e s s e s p l e n a r y power. See Id.; see also supra, 21-26. 

Because the IRA r e p r e s e n t s Congress' e x e r c i s e of i t s 

p l e n a r y power t o a l t e r U.S. I n d i a n p o l i c y by r e c o g n i z i n g 

I n d i a n t r i b e s as e n t i t i e s , i t i s i m p e r m i s s i b l e f o r the 

Department of the I n t e r i o r t o usurp C o n g r e s s i o n a l a u t h o r i t y 

t o d e f i n e " I n d i a n " and " t r i b e " more b r o a d l y than Congress. 

See supra, 21-26; see also C a r c i e r i , 555 U.S. at 387-388; 

see also Mescalero Apache Tribe v. Jones, 411 U.S. 145, 

157-158, 93 S. Ct. 1267, 1275 (1973); see also 25 U.S.C. §§ 

461-479; see also Cohen's Handbook of Federal Indian Law §§ 

1.04, 1.05 (2005). 
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In C a r c i e r i , no p a r t y d i s a g r e e d t h a t the q u e s t i o n of 

the S e c r e t a r y of the I n t e r i o r ' s a u t h o r i t y t o t a k e the 

N a r r a g a n s e t t s ' t r a c t of l a n d i n t o t r u s t t u r n e d on whether 

the N a r r a g a n s e t t s were members of a " r e c o g n i z e d I n d i a n 

T r i b e now under F e d e r a l j u r i s d i c t i o n , " w i t h "now" meaning 

1934, not the p r e s e n t . 555 U.S. 379, 388. T h e r e f o r e , when 

the m a j o r i t y of the Supreme Court answered t h a t q u e s t i o n i n 

the n e g a t i v e , t h e y n e c e s s a r i l y found t h a t i n o r d e r t o meet 

the d e f i n i t i o n of a t r i b e under the IRA, the N a r r a g a n s e t t s 

had t o be both " r e c o g n i z e d " and "under f e d e r a l 

j u r i s d i c t i o n " at the time of the enactment of the IRA i n 

1934. See Id. 

The Supreme Court framed the q u e s t i o n v e r y 

s p e c i f i c a l l y , and the r e q u i r e m e n t s of r e c o g n i t i o n and 

f e d e r a l j u r i s d i c t i o n are p l a i n l y w r i t t e n i n t o the C o u r t ' s 

o p i n i o n . 3 The N a r r a g a n s e t t I n d i a n s were " r e c o g n i z e d " by the 

Department of the I n t e r i o r under 25 C.F.R. § 83, but a 

m a j o r i t y of the U n i t e d S t a t e s Supreme Court found t h a t they 

were not a " r e c o g n i z e d t r i b e . " C a r c i e r i at 388, 395. 

3 The o p i n i o n of the m a j o r i t y , which i n c l u d e d J u s t i c e s 
R o b e r t s , Thomas, S c a l i a , Kennedy, B r e y e r and A l i t o , was 
w r i t t e n by J u s t i c e Thomas. J u s t i c e s G i n s b u r g and Souter 
c o n c u r r e d i n p a r t and d i s s e n t e d i n p a r t . C a r c i e r i at 380. 
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Furthermore, the Court found t h a t the N a r r a g a n s e t t s were 

not under " f e d e r a l j u r i s d i c t i o n " i n 1934, d e s p i t e t h e i r 

l o n g h i s t o r y as an I n d i a n group i n Rhode I s l a n d . Id. at 

395. Only J u s t i c e s Souter and G i n s b u r g , c o n c u r r i n g i n p a r t 

and d i s s e n t i n g i n p a r t , found t h a t the concepts of 

" r e c o g n i t i o n " and " j u r i s d i c t i o n " may be " g i v e n s e p a r a t e 

c o n t e n t , " but t h e s e concepts were t r e a t e d as one by the 

m a j o r i t y . Id. at 400. As a r e s u l t , the l e g i t i m a c y of the 

r e c o g n i t i o n p r o c e s s c o d i f i e d i n f e d e r a l r e g u l a t i o n s at 25 

C.F.R. § 83 i s now d o u b t f u l , because the v a l i d i t y of the 

d e f i n i t i o n of " I n d i a n t r i b e " c o d i f i e d i n t h a t r e g u l a t i o n i s 

d o u b t f u l . 

The p o s i t i o n of the S e c r e t a r y of the I n t e r i o r at the 

Supreme Court l e v e l was t h a t the Department of the 

I n t e r i o r ' s a u t h o r i t y t o t a k e l a n d i n t o t r u s t i n u r e d t o the 

b e n e f i t of t r i b e s under f e d e r a l j u r i s d i c t i o n at the time 

the l a n d was t a k e n i n t o t r u s t , and t h a t the term "now" 

meant "the time of the s t a t u t e ' s a p p l i c a t i o n , " a 

c o n s t r u c t i o n t h a t the m a j o r i t y r e j e c t e d . Id. at 381, 391, 

395. A l t h o u g h i t grounded i t s o p i n i o n i n the p r i n c i p l e s of 

s t a t u t o r y c o n s t r u c t i o n , the Supreme Court d i d not d e c i d e 

C a r c i e r i i n a vacuum, and i t c o n s i d e r e d t h i s argument 
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c a r e f u l l y b e f o r e r e j e c t i n g i t . Id. at 390. In f a c t , the 

Court l o o k e d t o the h i s t o r y of the I n d i a n R e o r g a n i z a t i o n 

A c t i t s e l f and found t h a t , i n 1936, Commissioner of I n d i a n 

A f f a i r s John C o l l i e r b e l i e v e d t h a t the C a r c i e r i C o u r t ' s 

e v e n t u a l i n t e r p r e t a t i o n of the word "now" was p r e c i s e l y the 

r e s u l t t h a t Congress i n t e n d e d , l e a d i n g J u s t i c e B r e y e r t o 

s t a t e i n concurrence t h a t "the v e r y Department [of the 

I n t e r i o r ] o f f i c i a l who suggested the phrase t o Congress 

d u r i n g the r e l e v a n t l e g i s l a t i v e h e a r i n g s s u b s e q u e n t l y 

e x p l a i n e d i t s meaning i n terms t h a t the Court now adopts." 

See Id. at 390, 397. J u s t i c e B r e y e r then s t a t e d as f o l l o w s : 

I a l s o concede t h a t the Court owes the I n t e r i o r 
Department the k i n d of i n t e r p r e t i v e r e s p e c t t h a t 
r e f l e c t s an agency's g r e a t e r knowledge of the 
c i r c u m s t a n c e s i n which a s t a t u t e was enacted. 
( c i t a t i o n o m i t t e d ) . Yet because the Department 
then f a v o r e d the C o u r t ' s p r e s e n t i n t e r p r e t a t i o n , 
( c i t a t i o n omitted) t h a t r e s p e c t cannot h e l p the 
Department here. 

C a r c i e r i v. Salazar 555 U.S. 379, 396. 

The C a r c i e r i C o u r t ' s express r e l i a n c e on John C o l l i e r ' s 

1936 r e a d i n g of Congress' i n t e n t b e h i n d i t s use of the word 

"now," r a t h e r than on the i n a p p o s i t e i n t e r p r e t a t i o n t h a t 

the S e c r e t a r y of the I n t e r i o r argued t o the Court i n 2009, 

has consequences t h a t t r a n s c e n d the d i s p u t e over s t a t u t o r y 

c o n s t r u c t i o n d e c i d e d i n C a r c i e r i . 
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In C a r c i e r i , the Department of the I n t e r i o r argued t h a t 

the S e c r e t a r y of the I n t e r i o r was e n t i t l e d t o d e f e r e n c e i n 

h i s i n t e r p r e t a t i o n of the scope of the word "now" i n the 

IRA; t h a t argument was based on p r e c e d e n t t h a t e s t a b l i s h e d 

t h a t i f the meaning of the t e x t of a s t a t u t e i s ambiguous, 

Congress, because i t c r e a t e d the a m b i g u i t y , i n t e n d e d t o 

d e l e g a t e a u t h o r i t y t o the e x e c u t i v e agency r e s p o n s i b l e f o r 

implementing the s t a t u t e t o r e s o l v e the a m b i g u i t y by 

imposing i t s own r e a s o n a b l e i n t e r p r e t a t i o n of the t e x t . See 

C a r c i e r i , 555 U.S. 379; see also Chevron U.S.A., Inc. v. 

Natural Resources Defense Council, Inc., 467 U.S. 837 

(1984). But J u s t i c e B r e y e r s t a t e d t h a t the Department of 

the I n t e r i o r was not e n t i t l e d t o Chevron d e f e r e n c e as t o 

i t s p r e s e n t i n t e r p r e t a t i o n of the term "now" i n the IRA, 

p r e c i s e l y because the agency's involvement i n the passage 

of the law and the law's l e g i s l a t i v e h i s t o r y i n d i c a t e d t h a t 

Congress had a l r e a d y r e s o l v e d the i n t e r p r e t a t i v e 

d i f f i c u l t y , and t o Congress, "now" meant 1934. See 

C a r c i e r i , 555 U.S. 379, 396. In f a c t , the m a j o r i t y noted 

t h a t John C o l l i e r was a p r i n c i p a l a u thor of the IRA and was 

r e s p o n s i b l e f o r i n s e r t i n g "now under F e d e r a l j u r i s d i c t i o n " 

i n t o the law. See C a r c i e r i , 555 U.S. 379, 390, f n . 5. 
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T h e r e f o r e , a l t h o u g h the Court d i d not " d e f e r " t o C o l l i e r ' s 

i n t e r p r e t a t i o n of the s t a t u t e , i t agreed w i t h i t . For the 

purposes of the IRA, "now" means 1934, u n l e s s Congress a c t s 

t o amend the s t a t u t e . 

There i s no e vidence t h a t Congress i n t e n d e d , a f t e r the 

passage of the IRA, f o r the Department of the I n t e r i o r t o 

c r e a t e a r e g u l a t o r y scheme f o r the purpose of r e c o g n i z i n g 

l a r g e numbers of new, p r e v i o u s l y - u n r e c o g n i z e d I n d i a n 

t r i b e s ; i n f a c t , i t i s s i g n i f i c a n t t o note t h a t i t was 

t h i r t y - e i g h t years a f t e r the passage of the IRA b e f o r e 

Congress a c t e d t o c r e a t e a s i n g l e new t r i b e . See 86 S t a t . 

783 (1972) ( r e c o g n i z i n g the "Payson Community of Y a v a p a i -

Apache I n d i a n s " as a " t r i b e of I n d i a n s w i t h i n the p u r v i e w 

of the A c t of June 18, 1934). 

With the IRA, Congress e s s e n t i a l l y announced i t s i n t e n t 

t o r e c o g n i z e I n d i a n t r i b e s r a t h e r than c o n t i n u e t o attempt 

t o a s s i m i l a t e i n d i v i d u a l I n d i a n s , and chose t o d e f i n e the 

t r i b e s i t r e c o g n i z e d by drawing a l i n e at t r i b e s under 

f e d e r a l j u r i s d i c t i o n i n 1934; as a r e s u l t of t h a t a c t i o n , 

the Department of the I n t e r i o r i s not empowered t o d e f i n e 

the e s s e n t i a l terms of the IRA more b r o a d l y than Congress. 

See supra, 21-26; see also C a r c i e r i , 555 U.S. 379, 387-388; 
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see also Mescalero Apache Tribe v. Jones, 411, U.S. 145, 

157-158, 93 S. Ct. 1267, 1275 (1973); see also 25 U.S.C. §§ 

461-479; see also Cohen's Handbook of Federal Indian Law §§ 

1.04, 1.05 (2005). 

The C a r c i e r i d e c i s i o n was r e c e n t l y d i s c u s s e d i n a N i n t h 

C i r c u i t Court of Appeals d e c i s i o n . On January 21, 2014, the 

N i n t h C i r c u i t Court of Appeals i s s u e d Big Lagoon Rancheria 

v. State of C a l i f o r n i a , 741 F. 3d 1032 (9th C i r . 2014), 

h o l d i n g t h a t l a n d t a k e n i n t o t r u s t f o r an I n d i a n t r i b e t h a t 

was not r e c o g n i z e d i n 1934 does not c o n s t i t u t e " I n d i a n 

l a n d s " upon which gaming may be conducted, even i f those 

l a n d s were t a k e n i n t o t r u s t p r i o r t o the e x p i r a t i o n of the 

s i x year s t a t u t e of l i m i t a t i o n s t o c h a l l e n g e the f e d e r a l 

agency a c t i o n . 

In Big Lagoon, the Bureau of I n d i a n A f f a i r s a c c e p t e d 11 

a c r e s of l a n d i n t o t r u s t f o r the t r i b e a p p r o x i m a t e l y 20 

years ago i n 1994. Id. at 1034. The N i n t h C i r c u i t p a n e l 

i n t e r p r e t e d C a r c i e r i c o n s i s t e n t w i t h the P l a i n t i f f s ' 

p o s i t i o n i n the i n s t a n t a c t i o n t h a t "the BIA l a c k s 

a u t h o r i t y t o a c q u i r e l a n d i n t r u s t f o r t r i b e s t h a t were not 

under f e d e r a l j u r i s d i c t i o n i n 1934". Id. at 1035. The Court 

reasoned: 
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We f i n d i t i n the w e l l - w o r n r u l e t h a t 
' a d m i n i s t r a t i v e a c t i o n s t a k e n i n v i o l a t i o n of 
s t a t u t o r y a u t h o r i z a t i o n or requirement are of no 
e f f e c t . ' City of Santa Clara v. Andrus, 572 F.2d 
660, 677 (9th C i r . 1978) ( c i t i n g , i n t e r a l i a , Utah 
Power & Light Co. v. United States, 243 U.S. 389, 
392 (1917)). Other c o u r t s have used d i f f e r e n t 
language, see, e.g., Employers Ins. of Wassau v. 
Browner, 52 F.3d 656, 665 ( 7 t h Cir.1995) 
( u n a u t h o r i z e d agency a c t i o n may be ' d i s r e g a r d [ e d ] _ 
as v o i d , a n u l l i t y ' ) , but the upshot i s the same: 
The law t r e a t s an u n a u t h o r i z e d agency a c t i o n as i f 
i t never e x i s t e d . . . . 

Id. at 1042. The Court reemphasized t h a t " [ o ] n c e a g a i n , 

under C a r c i e r i , the f e d e r a l government's a u t h o r i t y t o 

a c q u i r e l a n d f o r I n d i a n s i s l i m i t e d t o a c q u i s i t i o n s f o r 

t r i b e s t h a t 'were under the f e d e r a l j u r i s d i c t i o n of the 

U n i t e d S t a t e s when the IRA was e n acted i n 1934.' Id. at 

1044 ( q u o t i n g C a r c i e r i at 395). The N i n t h C i r c u i t c o n c l u d e d 

t h a t Big Lagoon was not i n c l u d e d i n a l i s t of the 258 

t r i b e s c o m p i l e d s h o r t l y a f t e r the IRA was e nacted. Id. at 

1 0 4 4 ( c i t i n g Western Shoshone Bus. Council v. Babbitt, 1 

F.3d 1052, 1057 (10th C i r . 1993) ( h o l d i n g t h a t a t r i b e ' s 

absence from BIA's l i s t of r e c o g n i z e d t r i b a l e n t i t i e s " i s 

d i s p o s i t i v e " ) ) . 

L i k e w i s e , Defendant Poarch Band of Creek I n d i a n s was 

not i n c l u d e d on the l i s t of t r i b e s r e c o g n i z e d by the U n i t e d 

S t a t e s i n 1934, because the Poarch Band was not r e c o g n i z e d 
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u n t i l 1984. The u l t i m a t e e f f e c t of the C a r c i e r i and Big 

Lagoon d e c i s i o n s on the Defendants i s t h a t the c r e a t i o n of 

the Poarch Band as an I n d i a n t r i b e by the Department of the 

I n t e r i o r was made o u t s i d e the scope of t h a t agency's 

a u t h o r i t y ; i n o t h e r words, the S e c r e t a r y of the I n t e r i o r 

d i d not have the power t o u t i l i z e 25 C.F.R. P a r t 83 t o 

d e f i n e the terms " I n d i a n " and " t r i b e " i n a way t h a t 

c o n f l i c t e d w i t h C o n g r e s s i o n a l d e f i n i t i o n s of those terms, 

as i n t e r p r e t e d i n C a r c i e r i and Big Lagoon. Where Congress, 

e x e r c i s i n g i t s p l e n a r y a u t h o r i t y under the U.S. 

C o n s t i t u t i o n , extended the hand of the f e d e r a l government 

o n l y t o I n d i a n t r i b e s t h a t were r e c o g n i z e d and under 

f e d e r a l j u r i s d i c t i o n as of 1934, the Department of the 

I n t e r i o r had no a u t h o r i t y t o s u b s e q u e n t l y d e f i n e " I n d i a n 

t r i b e " t o extend the hand of the f e d e r a l government t o an 

I n d i a n group " t h a t the S e c r e t a r y of the I n t e r i o r presently 

acknowledges t o e x i s t as an I n d i a n t r i b e . " 25 C.F.R. § 83.1 

(2008) (emphasis added. C o n g r e s s i o n a l a u t h o r i t y t o d e f i n e 

what comprises an I n d i a n t r i b e i n c l u d e s o n l y " r e c o g n i z e d 

I n d i a n t r i b e s now under f e d e r a l j u r i s d i c t i o n . " C a r c i e r i v. 

Salazar, 555 U.S. 379, 387-388 (2009). 
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The U n i t e d S t a t e s Supreme Court n a r r o w l y c o n s t r u e d the 

C o n g r e s s i o n a l d e f i n i t i o n s of " I n d i a n " and " t r i b e " i n 

C a r c i e r i , and a l t h o u g h the N a r r a g a n s e t t s ' s t a t u s as a t r i b e 

was a l s o d e f i n e d s e p a r a t e l y by the Department of the 

I n t e r i o r under " P a r t 83" of the Code of F e d e r a l R e g u l a t i o n s 

at the time of i t s r e c o g n i t i o n , the N a r r a g a n s e t t I n d i a n s 

were h e l d by the Supreme Court t o be n e i t h e r a r e c o g n i z e d 

I n d i a n t r i b e nor a t r i b e under f e d e r a l j u r i s d i c t i o n i n 

1934. Id. at 388. 

The Poarch Band of Creek I n d i a n s i s s i t u a t e d 

i d e n t i c a l l y t o the N a r r a g a n s e t t t r i b e ; n e i t h e r t r i b e was 

f e d e r a l l y r e c o g n i z e d at the time of the passage of the IRA 

i n 1934 and b o t h t r i b e s o b t a i n e d t h e i r f e d e r a l r e c o g n i t i o n 

under 25 C.F.R. § 83, w i t h i n e i g h t e e n months of each o t h e r . 

C a r c i e r i v. Salazar 555 U.S. 379, 383-384; (C. 285-290). 

5. Federal regulations do not outweigh federal law i n 
this area. 

At the end of the a n a l y s i s , the q u e s t i o n of whether the 

Poarch Band was v a l i d l y r e c o g n i z e d by the Department of the 

I n t e r i o r i s a q u e s t i o n of p r e c e d e n t i a l v a l u e of a 

r e g u l a t i o n promulgated by an e x e c u t i v e agency, where t h a t 

r e g u l a t i o n c o n f l i c t s w i t h o t h e r f e d e r a l law. 
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The p r e c e d e n t i a l v a l u e of a f e d e r a l r e g u l a t i o n may be 

a n a l y z e d i n two d i f f e r e n t ways, one of which l o o k s t o the 

r e g u l a t i o n t o determine whether i t harmonizes w i t h the 

p l a i n language, o r i g i n and purpose of the s t a t u t e f o r m i n g 

i t s b a s i s . See National Muffler Dealers Association, Inc. 

v. U.S., 440 U.S. 472, 477 (1979). The s t a t u t e s t h a t 

o s t e n s i b l y u n d e r p i n 25 C.F.R. P a r t 83 do not c o n t a i n any 

language whatsoever t h a t a u t h o r i z e the Department of the 

I n t e r i o r t o promulgate s t a n d a r d s f o r the r e c o g n i t i o n of 

I n d i a n t r i b e s t h a t d e f i n e " I n d i a n " and " t r i b e " t o mean 

I n d i a n groups t h a t the S e c r e t a r y of the I n t e r i o r " p r e s e n t l y 

acknowledges" t o e x i s t ; i n f a c t , the s t a t u t e s u n d e r p i n n i n g 

25 C.F.R. P a r t 83 do not a u t h o r i z e the e x e c u t i v e 

r e c o g n i t i o n of I n d i a n t r i b e s at a l l . See 5 U.S.C. § 301; 25 

U.S.C. § 9; 25 U.S.C. § 2; see also 25 C.F.R. § 83.1 

(2008). The C o n g r e s s i o n a l d e f i n i t i o n s of " I n d i a n " and 

" t r i b e , " on the o t h e r hand, are s i g n i f i c a n t l y more 

r e s t r i c t i v e than the I n t e r i o r Department's d e f i n i t i o n s of 

the same terms, and t h i s Court s h o u l d determine t h a t the 

C o n g r e s s i o n a l d e f i n i t i o n s of the terms " I n d i a n " and " t r i b e " 

t h a t do e x i s t i n the IRA i n v a l i d a t e the bro a d e r d e f i n i t i o n s 

of those terms promulgated by the Department of the 

45 



I n t e r i o r i n 25 C.F.R. P a r t 83, e s p e c i a l l y i n l i g h t of the 

f a c t t h a t the s t a t u t e s t h a t supposedly g r a n t e d power t o the 

I n t e r i o r Department t o promulgate P a r t 83 do not mention 

the r e c o g n i t i o n of I n d i a n t r i b e s at a l l , and i n l i g h t of 

Congress' p l e n a r y a u t h o r i t y i n t h i s a rea of the law. See 25 

U.S.C. § 479; see also 25 C.F.R. § 83.1 (2008); see also 

supra, 21-26. 

The o t h e r way t h a t a f e d e r a l r e g u l a t i o n may be examined 

f o r p r e c e d e n t i a l v a l u e i s pursuant t o a Chevron a n a l y s i s 

t h a t would a f f o r d d e f e r e n c e t o the i n t e r p r e t a t i o n of the 

p r o m u l g a t i n g agency u n l e s s t h a t i n t e r p r e t a t i o n was 

" a r b i t r a r y , c a p r i c i o u s , or m a n i f e s t l y c o n t r a r y t o the 

s t a t u t e ; " however, as d i s c u s s e d h e r e i n , i n J u s t i c e B r e y e r ' s 

concurrence i n C a r c i e r i , he s t a t e d t h a t the Department of 

the I n t e r i o r was not e n t i t l e d t o Chevron d e f e r e n c e as t o 

i t s p r e s e n t i n t e r p r e t a t i o n of the term "now" i n the IRA, 

because the agency's involvement i n the passage of the law 

and the law's l e g i s l a t i v e h i s t o r y i n d i c a t e d t h a t Congress 

had a l r e a d y r e s o l v e d the i n t e r p r e t a t i v e d i f f i c u l t y , and t o 

Congress, "now" meant 1934. See C a r c i e r i , 555 U.S. 379, 

396; see also Chevron, U.S.A., Inc. v. Natural Resources 

Defense Council, Inc., et. al., 467 U.S. 837 (2008). 
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On the o t h e r hand, the agency's p u r p o r t e d r e l i a n c e on 5 

U.S.C. § 301, 25 U.S.C. § 9 and 25 U.S.C. § 2 as a u t h o r i t y 

f o r a sweeping r e g u l a t i o n c r e a t i n g a s t r u c t u r e f o r the 

r e c o g n i t i o n of I n d i a n t r i b e s i s not e n t i t l e d t o Chevron 

d e f e r e n c e e i t h e r , on the grounds t h a t the r e g u l a t i o n has 

o n l y the vaguest of c o n n e c t i o n s t o those s t a t u t e s at a l l , 

and t h e i r use as j u s t i f i c a t i o n f o r such a broad mandate was 

both c a p r i c i o u s and c o n t r a r y t o the s t a t u t e s t hemselves, i n 

the f a c e of Congress' p l e n a r y power over the r e g u l a t i o n of 

I n d i a n s and i t s r e l u c t a n c e t o a c t t o r e c o g n i z e a d d i t i o n a l 

I n d i a n t r i b e s a f t e r the passage of the IRA. See supra, 

21-26; see also 86 S t a t . 783 (1972) ( r e c o g n i z i n g the 

"Payson Community of Yavapai-Apache I n d i a n s " as a " t r i b e of 

I n d i a n s w i t h i n the pu r v i e w of the A c t of June 18, 1934); 

see also 5 U.S.C. § 301, 25 U.S.C. § 9, 25 U.S.C. § 2. 

U n t i l the C a r c i e r i Court d e a l t w i t h the c o n s t r u c t i o n of 

" I n d i a n , " " t r i b e " and "now" i n the IRA, h o l d i n g t h a t "now" 

meant 1934, the d i s c u s s i o n of the v a l i d i t y of the 

Department of the I n t e r i o r ' s i n t e r p r e t a t i o n of "now" as 

meaning "the time of the s t a t u t e ' s a p p l i c a t i o n , " which the 

m a j o r i t y r e j e c t e d , was academic o n l y . See C a r c i e r i v. 

Salazar 555 U.S. 379, 381, 391, 395. However, now t h a t t h i s 
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q u e s t i o n has been d e a l t w i t h by the U.S. Supreme Court , and 

the Department of the I n t e r i o r ' s d e f i n i t i o n of " I n d i a n " and 

" t r i b e " are i n c o n f l i c t w i t h the C o n g r e s s i o n a l d e f i n i t i o n s 

of those terms, t h i s Court s h o u l d h o l d t h a t the a p p l i c a t i o n 

of 25 C.F.R. P a r t 83 t o r e c o g n i z e the Poarch Band of Creek 

I n d i a n s was i n v a l i d , because the more r e s t r i c t i v e IRA 

d e f i n i t i o n s of " I n d i a n " and " t r i b e " c o n t r o l the q u e s t i o n of 

whether the Poarch Band of Creek I n d i a n s i s a c t u a l l y a 

f e d e r a l l y r e c o g n i z e d I n d i a n t r i b e . See C a r c i e r i v. Salazar 

555 U.S. 379, 381, 391, 395; see also. Big Lagoon, supra. 

The Poarch Band was not f e d e r a l l y r e c o g n i z e d i n 1934, 

was not under f e d e r a l j u r i s d i c t i o n i n 1934 and does not 

meet the d e f i n i t i o n s of " I n d i a n " or " t r i b e " i n the IRA. 

T h e r e f o r e , because the Department of the I n t e r i o r was 

w i t h o u t a u t h o r i t y t o d e f i n e " I n d i a n " or " t r i b e " more 

b r o a d l y than Congress, t h e i r p r o m u l g a t i o n of 25 C.F.R. § 83 

was w i t h o u t s t a t u t o r y a u t h o r i t y , and t h e i r r e c o g n i t i o n of 

the Poarch Band was i n v a l i d . Because immunity f l o w s from 

v a l i d f e d e r a l r e c o g n i t i o n , the Poarch Band i s not e n t i t l e d 

t o t r i b a l immunity and i s s u b j e c t t o l a w s u i t s i n s t a t e 

c o u r t s i n Alabama. 
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II. THE TRIAL COURT HAS SUBJECT MATTER JURISDICTION OVER 
THIS CASE BECAUSE THE POARCH BAND OF CREEK INDIANS WAS 
NEVER PROPERLY RECOGNIZED AS A TRIBE AND BECAUSE THE 
DEPARTMENT OF INTERIOR NEVER HAD THE AUTHORITY TO TAKE 
LANDS INTO TRUST FOR THE DEFENDANTS. 

A l t h o u g h t h i s d i s p u t e arose from a c t i v i t i e s t h a t 

o c c u r r e d on l a n d owned by the Poarch Band of Creek I n d i a n s , 

t h a t l a n d was p a r t of the S t a t e of Alabama at the time of 

the S t a t e ' s f o u n d i n g . In l i g h t of the d e c i s i o n of C a r c i e r i 

v. Salazar, 555 U.S. 379 (2009) and Big Lagoon Rancheria v. 

C a l i f o r n i a , 741 F. 3d 1032 ( 9 t h C i r . 2014), the f e d e r a l 

government had the power t o remove t h a t l a n d from the S t a t e 

of Alabama's j u r i s d i c t i o n o n l y i f the Poarch Band was 

"under f e d e r a l j u r i s d i c t i o n " i n 1934, when the a p p l i c a b l e 

f e d e r a l s t a t u t e was enacted. The Poarch Band f a i l e d t o 

i n t r o d u c e e vidence t h a t i t was under f e d e r a l j u r i s d i c t i o n 

i n 1934, and no j u d i c i a l or a d m i n i s t r a t i v e p r o c e e d i n g has 

determined t h a t the Poarch Band was under f e d e r a l 

j u r i s d i c t i o n i n 1934. A c c o r d i n g l y , on t h i s r e c o r d , the 

t r i a l c o u r t had s u b j e c t - m a t t e r j u r i s d i c t i o n . 

The Defendants' argument at the t r i a l c o u r t l e v e l 

a g a i n s t s u b j e c t - m a t t e r j u r i s d i c t i o n i n t h i s case was 

premised on the n o t i o n t h a t the f e d e r a l government had 

take n the l a n d at i s s u e i n t o t r u s t and thus c o n v e r t e d i t 
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i n t o what the f e d e r a l code r e f e r s t o as " I n d i a n Lands." 

F e d e r a l law p r o h i b i t s s t a t e and l o c a l governments from 

a f f e c t i n g much of what happens on " I n d i a n Lands" t h a t the 

f e d e r a l government has tak e n i n t o " t r u s t " f o r the b e n e f i t 

of a t r i b e or an i n d i v i d u a l I n d i a n . See 25 U.S.C. § 465. 

Such a t r u s t d e s i g n a t i o n can have s e r i o u s e f f e c t s on the 

s u r r o u n d i n g community and the S t a t e ' s c i t i z e n s . A t r i b a l 

government, which can be e s t a b l i s h e d o n l y on I n d i a n Lands, 

i s not c o n s t r a i n e d by the B i l l of R i g h t s . Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 56 (1978). The l a n d 

becomes exempt from l o c a l z o n i n g and r e g u l a t o r y 

r e q u i r e m e n t s . See 25 C.F.R. § 1.4(a). A S t a t e ' s c i v i l and 

c r i m i n a l laws are g e n e r a l l y not e n f o r c e a b l e on I n d i a n 

Lands. See 25 U.S.C. § 1321(a), 1322(a). 

But here, the Defendants d i d not e s t a b l i s h t h a t the 

p r o p e r t y on which the a l l e g e d i n c i d e n t o c c u r r e d was 

p r o p e r l y r e c o g n i z e d " I n d i a n Lands." A l t h o u g h , the U n i t e d 

S t a t e s r e c o g n i z e d the Poarch Band of Creek I n d i a n s i n June 

of 1984, and the S e c r e t a r y of the I n t e r i o r p u r p o r t e d t o 

take c e r t a i n l a n d s i n t o t r u s t on the T r i b e ' s b e h a l f , 

i n c l u d i n g the p r o p e r t y at i s s u e here, i n the years s i n c e 

1984 u n l e s s the Poarch Band was "under f e d e r a l 
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j u r i s d i c t i o n " as of 1934, the S e c r e t a r y had no a u t h o r i t y 

under f e d e r a l law t o t a k e the Poarch Band's l a n d h o l d i n g s 

i n t o t r u s t , and i t s a c t i o n s were n u l l and v o i d . See 

C a r c i e r i , supra and Big Lagoon Rancheria, supra. 

The U.S. Supreme Court h e l d as much i n C a r c i e r i v. 

Salazar, 555 U.S. 379 (2009). In C a r c i e r i , the S t a t e of 

Rhode I s l a n d c h a l l e n g e d the S e c r e t a r y ' s d e c i s i o n t o accept 

l a n d i n t o t r u s t on b e h a l f of an I n d i a n t r i b e t h a t the 

f e d e r a l government f i r s t r e c o g n i z e d i n 1983. See C a r c i e r i , 

555 U.S. at 395 ( c i t i n g 48 Fed. Reg. 6177 (Feb. 10, 1983)). 

The U.S. Supreme Court h e l d t h a t the S e c r e t a r y had no 

a u t h o r i t y t o tak e the l a n d i n t o t r u s t because the t r i b e was 

a d m i t t e d l y not "under f e d e r a l j u r i s d i c t i o n " when Congress 

passed the I n d i a n R e o r g a n i z a t i o n A c t i n 1934: 

We agree w i t h p e t i t i o n e r s and h o l d t h a t , f o r 
purposes of § 479 [of the I n d i a n R e o r g a n i z a t i o n 
A c t ] , the phrase "now under F e d e r a l j u r i s d i c t i o n " 
r e f e r s t o a t r i b e t h a t was under f e d e r a l 
j u r i s d i c t i o n at the time of the s t a t u t e ' s 
enactment. As a r e s u l t , § 479 l i m i t s the 
S e c r e t a r y ' s a u t h o r i t y t o t a k i n g l a n d i n t o t r u s t 
f o r the purpose of p r o v i d i n g l a n d t o members of a 
t r i b e t h a t was under f e d e r a l j u r i s d i c t i o n when 
the IRA was enacted i n June 1934. 

C a r c i e r i , 555 U.S. at 382; c f . Match-E-Be-Nash-She-Wish 

Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 
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2212 (2012) ( l i t i g a n t s may c h a l l e n g e S e c r e t a r y ' s t r u s t 

d e c i s i o n s as v i o l a t i n g C a r c i e r i ) . 

C a r c i e r i was a c r i t i c a l d e c i s i o n . The S t a t e of Alabama 

f i l e d an amicus b r i e f i n C a r c i e r i , which argued f o r the 

r e s u l t t h a t the U n i t e d S t a t e s Supreme Court u l t i m a t e l y 

reached. The S t a t e e x p l a i n e d t h a t the S e c r e t a r y ' s d e c i s i o n 

t o t a k e l a n d i n t o t r u s t can "change the e n t i r e c h a r a c t e r of 

a s t a t e , p a r t i c u l a r l y when the S e c r e t a r y uses i t i n 

c o o r d i n a t i o n w i t h modern T r i b e s . " Brief of the States of 

J^labama et al., 2008 WL 2445505, at *2 (June 13, 2008). The 

S t a t e e x p l a i n e d t h a t many modern t r i b e s , u n l i k e those 

r e c o g n i z e d by the f e d e r a l government b e f o r e 1934, "have 

developed s u b s t a n t i a l w e a l t h , through I n d i a n gaming or 

o t h e r w i s e , and are l o c a t e d i n p o p u l a t e d areas and e x i s t i n g 

communities." Id. By imposing a te m p o r a l l i m i t a t i o n on the 

S e c r e t a r y ' s power t o t a k e l a n d i n t o t r u s t , C a r c i e r i l i m i t e d 

the a b i l i t y of t r i b e s t o remove whole swaths of t e r r i t o r y 

from S t a t e j u r i s d i c t i o n . U n s u r p r i s i n g l y , modern T r i b e s l i k e 

the Poarch Band have l o b b i e d Congress t o " f i x " C a r c i e r i and 

r e t r o a c t i v e l y v a l i d a t e the S e c r e t a r y ' s p r i o r u l t r a vires 

d e c i s i o n s t o tak e l a n d i n t o t r u s t ; at the u r g i n g of Alabama 

o f f i c i a l s , Congress has r e f u s e d t o do so. (C. 333-335 -
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L e t t e r from L u t h e r Strange t o Alabama C o n g r e s s i o n a l 

D e l e g a t i o n (Oct. 30, 2012). 

The upshot of C a r c i e r i , and now Big Lagoon Rancheria, 

i s t h a t the Poarch Band s h o u l d be t r e a t e d j u s t l i k e any 

o t h e r landowner f o r the purposes of s t a t e - c o u r t s u b j e c t -

m a t t e r j u r i s d i c t i o n , u n l e s s i t was "under f e d e r a l 

j u r i s d i c t i o n " i n 1934. The Poarch Band has never 

e s t a b l i s h e d i n any a d m i n i s t r a t i v e or j u d i c i a l forum t h a t i t 

was " r e c o g n i z e d " and "under f e d e r a l j u r i s d i c t i o n " i n 1934. 

And t h e r e i s no evidence i n the r e c o r d here t h a t the Poarch 

Band's l a n d s at i s s u e here were p r o p e r l y r e c o g n i z e d " I n d i a n 

Lands." To the c o n t r a r y , i t i s u n d i s p u t e d t h a t the U n i t e d 

S t a t e s r e c o g n i z e d the Poarch Band of Creek I n d i a n s as a 

t r i b e i n June of 1984 -- 50 years too l a t e f o r the 

S e c r e t a r y t o be a b l e t o t a k e l a n d i n t o t r u s t on the t r i b e ' s 

b e h a l f . See 49 Fed. Reg. 24083 (June 11, 1984). That f a c t 

by i t s e l f " r a i s [ e s ] the s e r i o u s i s s u e of whether the 

S e c r e t a r y ha[d] any a u t h o r i t y , absent C o n g r e s s i o n a l a c t i o n , 

t o t a k e l a n d s i n t o t r u s t f o r [the] t r i b e . " KG Urban Enter., 

LLC v. Patrick, 693 F.3d 1, 11 (1st C i r . 2012). 

The t r i a l c o u r t had s u b j e c t m a t t e r j u r i s d i c t i o n . The 

Complaint a l l e g e s t h a t the i n c i d e n t o c c u r r e d i n Escambia 
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County, which i s o b v i o u s l y w i t h i n the j u r i s d i c t i o n of the 

S t a t e of Alabama. 

Furthermore, i f t h i s Court determines t h a t the Poarch 

Band i s not e n t i t l e d t o t r i b a l immunity, then the Court has 

j u r i s d i c t i o n of the c l a i m s c o n t a i n e d i n the Complaint, as a 

f u n c t i o n of the reasons t h a t the Poarch Band i s not immune 

pursuant t o C a r c i e r i and Big Lagoon Rancheria. R e g a r d l e s s , 

however, of whether the Court determines t h a t the Poarch 

Band i s not e n t i t l e d t o immunity because t h i s l a w s u i t does 

not i n f r i n g e upon i t s s e l f - g o v e r n a n c e r i g h t s , or because 

the Department of the I n t e r i o r d i d not p r o p e r l y r e c o g n i z e 

the Poarch Band as an I n d i a n t r i b e , or because the 

Department of the I n t e r i o r was not e n t i t l e d t o t a k e the 

Poarch Band's l a n d i n t o t r u s t and c o n f e r freedom from s t a t e 

j u r i s d i c t i o n upon i t , the r e s u l t i s the same: the l a n d on 

which the a l l e g e d t o r t s o c c u r r e d i s not " I n d i a n C o u n t r y " 

and f a l l s w i t h i n the j u r i s d i c t i o n of the s t a t e c o u r t s of 

Alabama. 

CONCLUSION 

" I t i s repugnant t o the American t h e o r y of s o v e r e i g n t y 

t h a t an i n s t r u m e n t a l i t y of the s o v e r e i g n s h a l l have a l l the 

r i g h t s of a t r a d i n g c o r p o r a t i o n , and the a b i l i t y t o sue, 
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and yet be i t s e l f immune from s u i t , and be a b l e t o c o n t r a c t 

w i t h o t h e r s . . . c o n f i d e n t t h a t no r e d r e s s may be had a g a i n s t 

i t as a m a t t e r of r i g h t . " Namekagon Development Co., Inc. 

v. Bois Forte Reservation Housing Authority, 395 F. Supp. 

23, 29 (D. Minn. 1974) ( q u o t i n g Federal Sugar R^efining Co. 

v. United States Sugar Equalization Board, 268 F. 575, 587 

(S.D.N.Y. 1920). In Alabama, as i n most o t h e r s t a t e s , t h e r e 

i s an " i n f o r m a t i o n a l imbalance" between I n d i a n s and non-

I n d i a n s , c r e a t e d "when a non-Indian p a r t y does not know 

t h a t the t r i b a l b u s i n e s s w i t h which i t i s d e a l i n g i s 

p r o t e c t e d by s o v e r e i g n immunity. The t r i b a l b u s i n e s s i s 

g i v e n an u n f a i r c o n c e a l e d advantage over i t s l e n d e r s , 

i n s u r e r s , customers, and p o t e n t i a l b u s i n e s s p a r t n e r s . I t 

can b r e a c h i t s c o n t r a c t at w i l l , and sometimes reap a l a r g e 

w i n d f a l l from the h a p l e s s v i c t i m . " Brian C. Lake, The 

Unlimited Sovereign Immunity of Indian Tribal Businesses 

Operating Outside the Reservation: An Idea Whose Time Has 

Gone, 1 Columbia B u s i n e s s Law Review 87, 99-104 (1996). 

As a m a t t e r of p u b l i c p o l i c y , the c l a i m e d t r i b a l 

immunity of the Poarch Band i s i n d e f e n s i b l e i n Alabama i n 
s t 

the 21 Century. As a m a t t e r of law, t h i s Court i s e n t i t l e d 

t o f i n d , based on ample p r e c e d e n t , t h a t t h i s l a w s u i t does 
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not a f f e c t the Poarch Band's r i g h t s t o s e l f - g o v e r n a n c e . The 

Court i s a l s o e n t i t l e d , based on e q u a l l y ample p r e c e d e n t , 

t o f i n d t h a t the Poarch Band was not p r o p e r l y r e c o g n i z e d as 

an I n d i a n t r i b e by the Department of the I n t e r i o r , and i s 

thus not e n t i t l e d t o the t r i b a l immunity i t c l a i m s . 

A l t e r n a t i v e l y , the Court may f i n d t h a t the l a n d on which 

t h i s i n c i d e n t o c c u r r e d was not p r o p e r l y t a k e n i n t o t r u s t 

f o r the Poarch Band because they do not meet the 

d e f i n i t i o n s of " I n d i a n " and " t r i b e " i n the I n d i a n 

R e o r g a n i z a t i o n A c t of 1934. R e g a r d l e s s of how i t f i n d s t h a t 

the Poarch Band i s not immune from l a w s u i t , t h i s C o u r t ' s 

j u r i s d i c t i o n extends t o the l a n d where t h i s i n c i d e n t 

o c c u r r e d . The t r i a l c o u r t ' s d i s m i s s a l of t h i s l a w s u i t i s 

due t o be r e v e r s e d . 

Dated t h i s the 2 5 t h day of March, 2014. 

R e s p e c t f u l l y s u b m i t t e d , 

s/ R. Graham E s d a l e , J r .  
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56 



OF COUNSEL: 

BEASLEY, ALLEN, CROW, 
METHVIN, PORTIS & MILES, P.C. 
P.O. Box 4160 
Montgomery, AL 36103-4160 
(334) 269-2343 

KASIE M. BRASWELL (BRA127) 
D. BRIAN MURPHY (MUR059) 
BRASWELL MURPHY, LLC 
59 S t . Joseph S t r e e t 
M o b i l e , AL 36602 
(251)438-7503 

57 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t I have today, March 25, 2014, 

e l e c t r o n i c a l l y f i l e d the f o r e g o i n g w i t h the C l e r k of the 

Court u s i n g the A l a F i l e system which w i l l send n o t i f i c a t i o n 

of such f i l i n g t o the f o l l o w i n g : 

C h a r l e s A. Dauphin 
DAUPHIN PARIS, LLC 
300 V e s t a v i a Parkway 
S u i t e 3400 
Birmingham, Alabama 35216 
Telephone: 205.637.0591 
F a c s i m i l e : 205.979.6019 
E m a i l : cdauphin@dauphinparis.com 
Attorney for the Defendants 

s/ R. Graham E s d a l e 
OF COUNSEL 

58 

mailto:cdauphin@dauphinparis.com

