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SUMMARY OF THE ARGUMENT 

On May 23, 2004, i n Ex parte Poarch Band of Creek 

Indians and PCI Gaming Authority d/b/a Creek Casino 

Montgomery, 2014 WL 2139108 So. 3d ( A l a . 2014), 

t h i s Court u p h e l d a Montgomery County C i r c u i t C o u r t ' s o r d e r 

denying s o v e r e i g n immunity i n a dram-shop a c t i o n t o 

Defendants Poarch Band of Creek I n d i a n s and PCI Gaming 

A u t h o r i t y d/b/a Creek Ca s i n o Montgomery ( h e r e i n a f t e r 

r e f e r r e d c o l l e c t i v e l y as "PBCI") because th e y had waived 

t h e i r s o v e r e i g n immunity when they o b t a i n e d and renewed 

t h e i r l i q u o r l i c e n s e through the S t a t e of Alabama A l c o h o l i c 

Beverage C o n t r o l ("ABC") Board. Id. at *1. P r i o r t o t h i s 

d e c i s i o n , no a p p e l l a t e c o u r t i n the S t a t e of Alabama had 

ever addressed whether I n d i a n t r i b e s i n Alabama c o u l d waive 

s o v e r e i g n immunity i n a dram-shop a c t i o n . 

In f i n d i n g t h a t the case p r e s e n t e d a " q u e s t i o n of f i r s t 

i m p r e s s i o n , " C h i e f J u s t i c e Moore co n c l u d e d t h a t , "because 

PBCI's f o r m a l covenant t o assume f i n a n c i a l r e s p o n s i b i l i t y 

i n dram-shop a c t i o n s c o n s t i t u t e s an e x p l i c i t w a i v e r of i t s 

s o v e r e i g n immunity from l i a b i l i t y f o r such a c t i o n s , " PCBI 

had waived s o v e r e i g n immunity. Id. at *1, 7. C h i e f 

J u s t i c e Roy Moore co n c l u d e d t h a t "the d o c t r i n e of t r i b a l 
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immunity, i n t e n d e d i n p a r t t o s h i e l d I n d i a n t r i b e s from 

e x p l o i t a t i o n by o u t s i d e r s , i s not a l s o a sword t r i b e s may 

w i e l d t o v i c t i m i z e o u t s i d e r s . Pushing the d o c t r i n e t o 

i l l o g i c a l extremes and employing i t a f t e r the f a c t t o 

r e p u d i a t e f r e e l y assumed l e g a l o b l i g a t i o n s must u l t i m a t e l y 

r e s u l t i n d i s c r e d i t i n g the d o c t r i n e i t s e l f . " Id. 

Ex parte Poarch Band of Creek Indians i s the f i r s t 

Alabama a p p e l l a t e d e c i s i o n p u b l i s h e d on the wa i v e r of 

s o v e r e i g n immunity by an I n d i a n t r i b e i n dram shop a c t i o n s 

and r e f l e c t s a s u b s t a n t i v e change i n Alabama law. Even 

though t h i s i s s u e was not r a i s e d by the P l a i n t i f f i n her 

i n i t i a l b r i e f , "the g e n e r a l r u l e i s t h a t a case pending on 

appeal w i l l be s u b j e c t t o any change i n the s u b s t a n t i v e 

law." Alabama State Docks Terminal Railway v. Lyles, 797 

So.2d 432, 438 ( A l a . 2001). The c l a i m s a l l e g e d here by the 

P l a i n t i f f are a m i r r o r image of the c l a i m s a l l e g e d a g a i n s t 

PCBI i n Ex parte Poarch Band of Creek Indians and the 

Defendants are b a s i c a l l y the same except t h a t the p r e s e n t 

case dram-shop a c t i o n arose out of the Wind Creek Cas i n o 

l o c a t e d i n Atmore, not the Creek Cas i n o i n Montgomery. The 

Defendants here would have had t o comply w i t h ABC Board 

r u l e s and r e g u l a t i o n s , i n c l u d i n g m a i n t a i n i n g dram-shop 
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i n s u r a n c e and an agreement t h a t they would be f i n a n c i a l l y 

r e s p o n s i b l e i n dram-shop cases, i n o r d e r t o o b t a i n t h e i r 

l i q u o r l i c e n s e , j u s t as they d i d i n Ex parte Poarch Band of 

Creek Indians. As a r e s u l t , t h i s Court s h o u l d remand t h i s 

case back t o the t r i a l c o u r t t o r e c o n s i d e r i t s g r a n t i n g of 

the motion t o d i s m i s s i n l i g h t of the new l e g a l p r ecedent 

r e g a r d i n g the t r i b a l Defendants' w a i v e r of s o v e r e i g n 

immunity. 

Furthermore, t h i s case i s c o n t r o l l e d by the U.S. 

Supreme C o u r t ' s d e c i s i o n i n C a r c i e r i v. Salazar, 555 U.S. 

379 (2009). Because the Poarch Band of Creek I n d i a n s do 

not s a t i s f y the d e f i n i t i o n s of " I n d i a n " and " t r i b e " as 

p r o v i d e d by the I n d i a n R e o r g a n i z a t i o n A c t of 1934, t h e y are 

not e n t i t l e d t o the p r o t e c t i o n s of immunity a f f o r d e d t o 

p r o p e r l y - r e c o g n i z e d I n d i a n t r i b e s . When the U.S. Supreme 

Court determined t h a t the N a r r a g a n s e t t t r i b e was not a 

" r e c o g n i z e d t r i b e now under F e d e r a l j u r i s d i c t i o n , " f i n d i n g 

t h a t "now" meant 1934, i t n e c e s s a r i l y found t h a t , i n o r d e r 

f o r a t r i b e t o meet the IRA's d e f i n i t i o n of a t r i b e , i t had 

t o be b o t h " r e c o g n i z e d " and "under f e d e r a l j u r i s d i c t i o n " at 

the time of the enactment of the IRA i n 1934. 
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The Poarch Band, l i k e the N a r r a g a n s e t t s , was not a 

" r e c o g n i z e d I n d i a n t r i b e " under f e d e r a l j u r i s d i c t i o n i n 

1934. The Poarch Band, r e c o g n i z e d under the same r e g u l a t o r y 

p r o v i s i o n s t h a t the N a r r a g a n s e t t s were r e c o g n i z e d under, i s 

s i t u a t e d i d e n t i c a l l y t o the N a r r a g a n s e t t t r i b e , and does 

not meet the IRA's narrow d e f i n i t i o n of what comprises an 

I n d i a n t r i b e . Because the keystone of a l l r i g h t s c l a i m e d by 

an I n d i a n t r i b e i s v a l i d f e d e r a l r e c o g n i t i o n , and the 

Poarch Band i s not a v a l i d l y - r e c o g n i z e d I n d i a n t r i b e , the 

p r o t e c t i o n s of the IRA don't a p p l y t o i t . 

The Poarch Band c l a i m s t h a t the " R e c o g n i t i o n A c t " 

governs the r e c o g n i t i o n of the t r i b e i n t h i s case, though 

i t was passed a decade a f t e r the r e c o g n i t i o n of the Poarch 

Band by the f e d e r a l government, and more than a decade 

a f t e r the Department of the I n t e r i o r promulgated 25 C.F.R. 

P a r t 83, the scheme under which the Poarch Band was 

r e c o g n i z e d . In sum, because the o n l y p r o p e r avenue f o r the 

Poarch Band t o e s t a b l i s h i t s s o v e r e i g n a u t h o r i t y over 

t e r r i t o r y i t c l a i m s t o be f r e e from the j u r i s d i c t i o n of the 

S t a t e of Alabama i s through the mechanisms of the IRA, 

s p e c i f i c a l l y 25 U.S.C. § 465, and not 25 C.F.R. P a r t 83, 

the Poarch Band cannot e s t a b l i s h i t s s o v e r e i g n a u t h o r i t y 
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over the t e r r i t o r y where the m a t t e r s made the s u b j e c t of 

the A p p e l l a n t ' s c o m p l a i n t o c c u r r e d . See City of S h e r i l l , 

N.Y. v. Oneida Indian Nation of New York, 544 U.S. 197, 221 

(2005). 

F i n a l l y , the U.S. Supreme C o u r t ' s r e c e n t d e c i s i o n i n 

Michigan v. Bay M i l l s Indian Community, et al., 572 U.S. 

(May 27, 2014) has no b e a r i n g on the c u r r e n t i s s u e s 

b e f o r e t h i s C o u r t . The Bay M i l l s d e c i s i o n i n v o l v e d a 

c o m p l e t e l y d i f f e r e n t s t a t u t e , i . e . the I n d i a n Gaming 

R e g u l a t o r y A c t , and i n v o l v e d the i n t e r p r e t a t i o n of the 

compact between the S t a t e of M i c h i g a n and Bay M i l l s . I t was 

the compact and IGRA t h a t c o n t r o l the conduct of c l a s s I I I 

gaming a c t i v i t i e s . Here, t h e r e i s no compact t o i n t e r p r e t 

and t h i s s u i t i s a dram-shop a c t i o n and does not i m p l i c a t e 

the I n d i a n Gaming R e g u l a t o r y A c t . Nowhere i n the Bay M i l l s 

o p i n i o n was C a r c i e r i d i s c u s s e d or even mentioned. F u r t h e r , 

i f a n y t h i n g , the Bay M i l l s d e c i s i o n l e n d s a u t h o r i t y t o t h i s 

C o u r t ' s Ex parte Poarch Band of Creek Indians d e c i s i o n 

because the Supreme Court r e i t e r a t e d t h a t I n d i a n t r i b e s and 

S t a t e s can " b a r g a i n f o r w a i v e r of immunity." Bay M^ills, 572 

U.S. , S l i p O p i n i o n at 13 (2014). In Ex parte Poarch 

Band of Creek Indians, t h i s Court determined t h a t the 
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defendants had waived t h e i r immunity by b a r g a i n i n g w i t h the 

ABC Board t o o b t a i n a l i q u o r l i c e n s e which i n c l u d e d 

a c c e p t i n g f i n a n c i a l r e s p o n s i b i l i t y and p u r c h a s i n g i n s u r a n c e 

f o r dram-shop a c t i o n s . Here, the same can be s a i d . 

A c c o r d i n g l y , the t r i a l c o u r t ' s o r d e r d i s m i s s i n g the 

A p p e l l a n t ' s l a w s u i t i s due t o be r e v e r s e d . 
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ARGUMENT 

I. THE TRIBAL DEFENDANTS HAVE EXPRESSLY WAIVED THEIR 
CLAIM OF SOVEREIGN IMMUNITY FROM LIABILITY FOR 
DRAM-SHOP ACTIONS THROUGH THEIR FORMAL AGREEMENT 
WITH THE STATE OF ALABAMA'S ALCOHOLIC BEVERAGE 
CONTROL BOARD TO ASSUME FINANCIAL RESPONSIBILITY 
IN DRAM-SHOP ACTIONS. 

A. The significance of this Court's May 23 r d Ex parte  
Poarch Band of Creeks Indians. 

P r i o r t o May 23, 2004, no a p p e l l a t e c o u r t i n the S t a t e 

of Alabama had ever addressed whether I n d i a n t r i b e s i n 

Alabama c o u l d waive s o v e r e i g n immunity i n a dram-shop 

a c t i o n . That changed on May 2 3 r d when t h i s Court d e n i e d a 

P e t i t i o n f o r Mandamus i n Ex parte Poarch Band of Creek 

Indians and PCI Gaming Authority d/b/a Creek Casino 

Montgomery, 2014 WL 2139108 So. 3d ( A l a . 2014). In 

Ex parte Poarch Band of Creek Indians, t h i s Court u p h e l d a 

Montgomery County C i r c u i t C o u r t ' s o r d e r denying s o v e r e i g n 

immunity i n a dram-shop a c t i o n t o Defendants Poarch Band of 

Creek I n d i a n s and PCI Gaming A u t h o r i t y d/b/a Creek C a s i n o 

Montgomery ( h e r e i n a f t e r r e f e r r e d c o l l e c t i v e l y as "PBCI") 

because t h e y had waived t h e i r s o v e r e i g n immunity when they 

o b t a i n e d and renewed t h e i r l i q u o r l i c e n s e t hrough the S t a t e 

of Alabama A l c o h o l Beverage C o n t r o l ("ABC") Board. Id. at 

*1. 
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In denying the p e t i t i o n , C h i e f J u s t i c e Roy Moore wrote 

a s p e c i a l c o n c u r r i n g o p i n i o n e x p l a i n i n g the Co u r t ' s 

d e c i s i o n t o deny the mandamus. In f i n d i n g t h a t the case 

p r e s e n t e d a " q u e s t i o n of f i r s t i m p r e s s i o n , " C h i e f J u s t i c e 

Moore co n c l u d e d t h a t "because PBCI's f o r m a l covenant t o 

assume f i n a n c i a l r e s p o n s i b i l i t y i n dram-shop a c t i o n s 

c o n s t i t u t e s an e x p l i c i t w a i v e r of i t s s o v e r e i g n immunity 

from l i a b i l i t y f o r such a c t i o n s , I can concur i n denying 

PBCI's p e t i t i o n f o r w r i t of mandamus... ." Id. at *1, 7. 

The f a c t s of Ex parte Poarch Band are s a d l y and 

t r a g i c a l l y s i m i l a r t o most o t h e r dram-shop a c t i o n s , 

i n c l u d i n g the p r e s e n t case. The Complaint a l l e g e d t h a t 

PCBI f u r n i s h e d a l c o h o l i c beverages t o E l f a g o Ramirez w h i l e 

at the Creek C a s i n o i n Montgomery knowing t h a t he was 

v i s i b l y i n t o x i c a t e d . T h e r e a f t e r , E l f a g o Ramirez l e f t the 

c a s i n o , got i n h i s v e h i c l e and c r o s s e d the c e n t e r l i n e on 

Wares F e r r y Road and c o l l i d e d head on w i t h a v e h i c l e 

t r a v e l i n g i n the o p p o s i t e l a n e , c a u s i n g i n j u r i e s t o A d r i a n 

K e l l y and Edward G i l b e r t , the P l a i n t i f f s . Id. at *1 

The P l a i n t i f f s sued PCBI f o r v i o l a t i o n of Alabama's 

dram-shop laws. PCBI f i l e d a motion t o d i s m i s s based upon 

t r i b a l s o v e r e i g n immunity. In denying the motion, the 
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t r i a l c o u r t found t h a t PCBI's agreement t o m a i n t a i n dram-

shop i n s u r a n c e as a c o n d i t i o n of r e c e i v i n g a l i q u o r l i c e n s e 

f o r Creek Ca s i n o i n Montgomery c o n s t i t u t e d an express 

w a i v e r of any immunity from s u i t based on a v i o l a t i o n of 

Alabama's dram-shop a c t . In u p h o l d i n g the t r i a l c o u r t ' s 

o r d e r , J u s t i c e Moore wrote a l e n g t h y o p i n i o n e x p l a i n i n g the 

r e a s o n i n g . Id. 

The o p i n i o n f i r s t acknowledged t h a t the w a i v e r of 

s o v e r e i g n immunity c o u l d o n l y happen when i t i s 

" u n e q u i v o c a l l y e x p r e s s e d . " Id. The p l a i n t i f f s argued t h a t 

"the acceptance of the f i n a n c i a l - r e s p o n s i b i l i t y p r o v i s i o n 

as a c o n d i t i o n f o r o b t a i n i n g an a l c o h o l i c - b e v e r a g e l i c e n s e 

o p e r a t e s as an e x p r e s s e d w a i v e r of the defense of s o v e r e i g n 

immunity i n a dram-shop a c t i o n . " Id. at *2. The ABC Board 

f i n a n c i a l - r e s p o n s i b i l i t y p r o v i s i o n s t a t e s as f o l l o w s : 

"(1) A l l r e t a i l l i c e n s e e s of the ABC Board 
s h a l l m a i n t a i n , at a l l t i m e s , l i q u o r l i a b i l i t y 
(dram shop) i n s u r a n c e d e s c r i b e d below and s h a l l 
comply w i t h the f o l l o w i n g c o n d i t i o n s of 
r e q u i r e m e n t s of F i n a n c i a l R e s p o n s i b i l i t y . 

"(a) P r i o r t o the i s s u a n c e or renewal of any 
r e t a i l a l c o h o l i c beverage l i c e n s e , each a p p l i c a n t 
must p r o v i d e the ABC Board w i t h s u f f i c i e n t 
i n f o r m a t i o n t h a t i t has l i q u o r l i a b i l i t y (dram 
shop) i n s u r a n c e coverage i n the amount of at l e a s t 
one hundred thousand d o l l a r s ($100,000.00) per 
o c c u r r e n c e , e x c l u s i v e o f , and s e p a r a t e from, any 
a t t o r n e y f e e s or o t h e r c o s t s i n c u r r e d in the 
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defense of any claim asserted against the 
insured." 

Id. (emphasis i n the o r i g i n a l ) The p l a i n t i f f s contended 

t h a t by a l l o w i n g t r i b a l immunity t o s h i e l d the t r i b a l 

d efendants from a dram-shop a c t i o n , would n u l l i f y the 

i n s u r a n c e p r o v i s i o n s of the s t a t e l i q u o r law t h a t the 

defendants agreed t o observe as a c o n d i t i o n f o r l i c e n s i n g . 

Id. 

In a n a l y z i n g the T r i b a l Code of the Poarch Band of 

Creek I n d i a n s , J u s t i c e Moore was g r e a t l y concerned about 

the "no-forum conundrum." Id. at *3. PCBI argued t h a t the 

p r o p e r remedy f o r p l a i n t i f f s ' a c t i o n l i e d i n the t r i b a l 

c o u r t , not i n the s t a t e c o u r t s of Alabama. However, C h i e f 

J u s t i c e Moore e x p l a i n e d t h a t the Poarch Band T r i b a l Code 

a l l o w e d the t r i b a l c o u r t s t o a s s e r t the same defenses t o a 

cause of a c t i o n i n c l u d i n g t r i b a l s o v e r e i g n t y and 

j u r i s d i c t i o n . "Thus, a l t h o u g h the p l a i n t i f f s c o u l d 

f o r m a l l y f i l e a dram-shop a c t i o n i n Poarch Band T r i b a l 

C o u r t , PBCI would i n s t a n t l y have r e c o u r s e t o the defense of 

s o v e r e i g n immunity." Id. J u s t i c e Moore p o i n t e d out t h a t " i f 

the p l a i n t i f f s have no remedy a g a i n s t PBCI i n a s t a t e 

c o u r t , they l i k e l y have no remedy a g a i n s t PBCI anywhere." 

Id. 
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F u r t h e r , a f t e r n o t i n g t h a t most c o u r t s a c r o s s the 

c o u n t r y have " u n i f o r m l y " h e l d t h a t s o v e r e i g n immunity 

p r o t e c t s I n d i a n t r i b e s from p r i v a t e dram-shop a c t i o n , 

J u s t i c e Moore o p i n e d t h a t t h e r e were c e r t a i n 

" c o u n t e r v a i l i n g f a c t o r s " i n the Alabama case which mandated 

the d e n i a l of the p e t i t i o n f o r mandamus. Id. at *4. Those 

t h r e e c o u n t e r v a i l i n g f o r c e s were: 

1) Immunity i s m i n i m a l i n the area of a l c o h o l r e g u l a t i o n . 

"Because t r i b a l immunity d e r i v e s from t r i b a l s o v e r e i g n t y , 

PBCI's a s s e r t i o n of immunity t o t h w a r t s t a t e law i n the 

a rea of a l c o h o l r e g u l a t i o n has l i t t l e , i f any, weight, 

e s p e c i a l l y when the a c t i v i t y whose r e g u l a t i o n PBCI seeks t o 

evade - - o v e r - s e r v i n g gaming customers - - has a 

s u b s t a n t i a l impact beyond the r e s e r v a t i o n . " Id. at *5. 

Thus, " t r i b a l immunity i s at i t s weakest i n the c o n t e x t of 

a l c o h o l r e g u l a t i o n . " Id. at *4. 

2) PCBI's covenant of f i n a n c i a l r e s p o n s i b i l i t y w i t h the  
ABC Board. 

"By p u r c h a s i n g dram-shop i n s u r a n c e as a c o n d i t i o n 
f o r o b t a i n i n g a l i q u o r l i c e n s e , PBCI e x p r e s s l y 
agreed t o i n w r i t i n g t o be f i n a n c i a l l y r e s p o n s i b l e 
i n damages f o r s e r v i n g a l c o h o l t o any a p p a r e n t l y 
i n t o x i c a t e d p e r s o n . PBCI cannot both assume 
f i n a n c i a l r e s p o n s i b i l i t y f o r compensating v i c t i m s 
of i t s own wrongdoing and at the same time 
d i s c l a i m i t s r e s p o n s i b i l i t y f o r p r o v i d i n g such 
compensation. An agreement t o be f i n a n c i a l l y 
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r e s p o n s i b l e i s an e x p r e s s e d d e c l a r a t i o n t h a t 
e x c l u d e s , i . e . waives the a l t e r n a t i v e of b e i n g 
f i n a n c i a l l y i r r e s p o n s i b l e . Otherwise, the 
assumption of f i n a n c i a l r e s p o n s i b l e would be 
meaningless 

L i k e w i s e , i n t h i s case the f i n a n c i a l -
r e s p o n s i b i l i t y covenant PBCI made w i t h the ABC 
Board as a c o n d i t i o n f o r o b t a i n i n g a l i q u o r 
l i c e n s e had "a r e a l w o r l d o b j e c t i v e " : the 
p r o t e c t i o n of the g e n e r a l p u b l i c from drunk 
d r i v e r s and i m p r o v i d e n t l y o v e r s e r v e d i n the 
c a s i n o . T h i s agreement was not d e s i g n e d as a game 
l a c k i n g p r a c t i c a l consequences... " 

Id. at *5-6 

3) The no-forum conundrum 

"Because the Poarch Band has s t r u c t u r e d i t s t r i b a l code 

t o p r e v e n t dram-shop c l a i m s from b e i n g heard i n the t r i b a l 

c o u r t , i t s c l a i m of immunity from a s t a t e - c o u r t a c t i o n i s 

a c c o r d i n g l y d i m i n i s h e d . " Id. at *6. 

When c o n s i d e r i n g t h e s e c o u n t e r v a i l i n g f a c t o r s a g a i n s t a 

f i n d i n g of immunity, C h i e f J u s t i c e Moore c o n c l u d e d t h a t 

"the d o c t r i n e of t r i b a l immunity, i n t e n d e d i n p a r t t o 

s h i e l d I n d i a n t r i b e s from e x p l o i t a t i o n by o u t s i d e r s , i s not 

a l s o a sword t r i b e s may w i e l d t o v i c t i m i z e o u t s i d e r s . 

Pushing the d o c t r i n e t o i l l o g i c a l extremes and employing i t 

a f t e r the f a c t t o r e p u d i a t e f r e e l y assumed l e g a l 
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o b l i g a t i o n s must u l t i m a t e l y r e s u l t i n d i s c r e d i t i n g the 

d o c t r i n e i t s e l f . " Id. 

B. Although not raised i n the i n i t i a l b r i e f , t h i s Court  
i s required to apply Ex parte Poarch Band of Creek  
In^ans because i t was a case of f i r s t impression and  
r e f l e c t s a change i n the substantive law while this  
case was pending on appeal. 

"The g e n e r a l r u l e i s t h a t a case pending on appea l w i l l 

be s u b j e c t t o any change i n the s u b s t a n t i v e law." Alabama 

State Docks Terminal F^ailway v. Lyles, 797 So.2d 432, 438 

( A l a . 2001). 

The U n i t e d S t a t e s Supreme Court has s t a t e d , i n 
r e g a r d t o f e d e r a l c o u r t s t h a t are a p p l y i n g s t a t e 
law: 'the dominant p r i n c i p a l i s t h a t n i s i prius 
and a p p e l l a t e t r i b u n a l s a l i k e s h o u l d conform t h e i r 
o r d e r s t o the s t a t e law as of the time of the 
e n t r y . I n t e r v e n i n g and c o n f l i c t i n g d e c i s i o n s w i l l 
thus cause the r e v e r s a l of judgments which were 
c o r r e c t when e n t e r e d . ' 

Alabama State Docks, 797 So.2d at 438 ( q u o t i n g Vandenbark 

v. Owens-Illinois Glass Co., 311 U.S. 538, 543 (1941)). 

J u s t r e c e n t l y , the Alabama Court of C i v i l A ppeals 

r e a f f i r m e d t h i s p r i n c i p l e i n Morgan v. Morgan, 2014 WL 

1508693 ( A l a . C i v . App. A p r i l 18, 2014). There, the Court 

noted t h a t , a l t h o u g h the g e n e r a l r u l e i s t h a t an argument 

not a s s e r t e d i n an i n i t i a l b r i e f but i n s t e a d r a i s e d f o r the 

f i r s t time i n a r e p l y b r i e f would not be c o n s i d e r e d by an 

a p p e l l a t e c o u r t , t h e r e i s an e x c e p t i o n t o the r u l e when a 
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change i n law has o c c u r r e d . "[B]ecause of the u n u s u a l 

c i r c u m s t a n c e s i n t h i s case i n v o l v i n g a change in the law i n 

the p e r i o d a f t e r the a p p e l l a n t ' s i n i t i a l b r i e f was due but 

b e f o r e the due date of the r e p l y b r i e f , we w i l l address the 

husband's argument on t h i s i s s u e . " Morgan, 2014 WL 1508693, 

at n. 8 (emphasis added). 

Here, the a p p e l l a n t f i l e d her i n i t i a l b r i e f on March 

25, 2014. The a p p e l l e e s ' b r i e f and an amicus b r i e f were 

f i l e d on May 13, 2014. T h i s Court g r a n t e d the A p p e l l a n t an 

e x t e n s i o n of time t o f i l e her r e p l y b r i e f u n t i l June 6 t h. 

Ex parte Poarch Band of Creek Indian was not r e l e a s e d u n t i l 

May 23, 2014. P r i o r t o the r e l e a s e of t h i s case, Alabama 

c o u r t s had never addressed the s o v e r e i g n immunity of the 

t r i b a l d efendants i n a dram-shop a c t i o n . C h i e f J u s t i c e 

Moore e x p l a i n e d t h a t , because i t was a " q u e s t i o n of f i r s t 

i m p r e s s i o n , " he f e l t c o mpelled t o examine the law. 

Furthermore, J u s t i c e Moore noted t h a t c o u r t s a c r o s s the 

c o u n t r y had found " u n i f o r m l y " t h a t s o v e r e i g n immunity 

p r o t e c t e d I n d i a n t r i b e s from p r i v a t e dram-shop a c t i o n s . Id. 

at *4. Thus, Ex parte Poarch Board of Creek Indians 

r e f l e c t s a s u b s t a n t i v e change i n Alabama law a d d r e s s i n g the 

s o v e r e i g n immunity of I n d i a n t r i b e s i n dram-shop a c t i o n s . 
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Ex parte Poarch Band of Creek Indians i s the f i r s t 

d e c i s i o n p u b l i s h e d on the v e r y i s s u e pending b e f o r e t h i s 

Court here. The Supreme Court of Alabama u p h e l d the t r i a l 

c o u r t ' s d e n i a l of a motion t o d i s m i s s based on s o v e r e i g n 

immunity i n a dram-shop a c t i o n a g a i n s t the same t r i b a l 

d e fendants as are i n the p r e s e n t case. C h i e f J u s t i c e 

Moore's o p i n i o n r e f l e c t s the l e g a l a n a l y s i s conducted by 

the Court i n u p h o l d i n g the t r i a l c o u r t ' s f i n d i n g t h a t t h e s e 

defendants had waived t h e i r r i g h t t o c l a i m s o v e r e i g n 

immunity i n a dram-shop a c t i o n . The d e c i s i o n r e f l e c t s the 

f i r s t word a t t o r n e y s h a n d l i n g dram-shop a c t i o n s a g a i n s t the 

t r i b a l defendants have on s o v e r e i g n immunity i n the S t a t e 

of Alabama. Thus, the d e c i s i o n r e f l e c t s a s u b s t a n t i v e 

change i n the law because now t h e r e i s law where t h e r e was 

none b e f o r e i n Alabama. 

C. As a r e s u l t of Ex parte Poarch Band of Creek Indians,  
t h i s Court should remand this case to the t r i a l court  
for reconsideration of the granting of the motion to  
dismiss i n l i g h t of the change i n law. 

Here, the P l a i n t i f f sued the Defendants PCI Gaming, 

Wind Creek Ca s i n o and H o t e l , Creek I n d i a n E n t e r p r i s e s and 

the Poarch Band of Creek I n d i a n s ( c o l l e c t i v e l y h e r e i n a f t e r 

r e f e r r e d t o as the " t r i b a l defendants") f o r v i o l a t i o n of 

Alabama's dram-shop a c t . The c l a i m s a l l e g e d here m i r r o r the 
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c l a i m s a l l e g e d a g a i n s t PCBI i n Ex parte Poarch Band of 

Creek Indians. In r e a l i t y , the Defendants are b a s i c a l l y the 

same except t h a t the p r e s e n t case dram-shop a c t i o n arose 

out of the Wind Creek C a s i n o l o c a t e d i n Atmore, not the 

Creek C a s i n o i n Montgomery. The t r i b a l d efendants here 

h e l d an Alabama l i q u o r l i c e n s e . And, a l t h o u g h the 

P l a i n t i f f has not been a b l e t o o b t a i n d i s c o v e r y on t h i s 

p o i n t y e t , t h i s Court c o u l d t a k e j u d i c i a l n o t i c e t h a t the 

Defendants would have had t o comply w i t h ABC Board r u l e s 

and r e g u l a t i o n s , i n c l u d i n g m a i n t a i n i n g dram-shop i n s u r a n c e 

and an agreement t h a t t h e y would be f i n a n c i a l l y r e s p o n s i b l e 

i n dram-shop cases, i n o r d e r t o o b t a i n t h e i r l i q u o r 

l i c e n s e . J u s t as i n Ex parte Poarch Band of Creek Indians, 

i n o r d e r t o o b t a i n a l i c e n s e , the t r i b a l defendants here 

would have had t o comply w i t h ABC R e g u l a t i o n No. 20-X-5-.14 

e n t i t l e d "Requirements of F i n a n c i a l R e s p o n s i b i l i t y by 

L i c e n s e e s " and which s t a t e s as f o l l o w s : 

(1) A l l r e t a i l l i c e n s e e s of the ABC Board s h a l l 
m a i n t a i n , at a l l t i m e s , l i q u o r l i a b i l i t y (dram 
shop) i n s u r a n c e d e s c r i b e d below and s h a l l comply 
w i t h the f o l l o w i n g c o n d i t i o n s of r e q u i r e m e n t s of 
F i n a n c i a l R e s p o n s i b i l i t y . 

(a) P r i o r t o the i s s u a n c e or renewal of any r e t a i l 
a l c o h o l i c beverage l i c e n s e , each applicant must 
provide the ABC Board with s u f f i c i e n t information 
that i t has liq u o r l i a b i l i t y (dram shop) insurance 
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coverage i n the amount of at l e a s t one hundred 
thousand d o l l a r s ($100,000.00) per o c c u r r e n c e , 
e x c l u s i v e o f , and s e p a r a t e from, any a t t o r n e y f e e s 
or o t h e r c o s t s i n c u r r e d i n the defense of any 
claim asserted against the insured. 

(b) T h i s i n f o r m a t i o n may be p r o v i d e d as f o l l o w s : 

1. A c e r t i f i c a t e of l i a b i l i t y insurance from a 
reputable insurance company showing that the 
applicant has liquor l i a b i l i t y (dram shop) 
insurance of at l e a s t one hundred thousand d o l l a r s 
($100,000.00) f o r each o c c u r r e n c e , t h a t the 
c e r t i f i c a t e i s for l i a b i l i t y coverage o n l y 
e x c l u s i v e o f , and s e p a r a t e from, any a t t o r n e y f e e s 
or o t h e r c o s t s i n c u r r e d i n the defense of any 
claim asserted against the insured and t h a t 
coverage i s v a l i d f o r the l i c e n s e year f o r which 
the a p p l i c a t i o n i s b e i n g s u b m i t t e d ; or 

2. Other method as may be r e q u i r e d by the ABC 
Board. 

c) A c e r t i f i c a t e of l i a b i l i t y i n s u r a n c e a l s o w i l l 
show t h a t the i n s u r e r w i l l a d v i s e the Alabama ABC 
Board e x p i r a t i o n date t h e r e o f . 

(2) I t s h a l l be u n l a w f u l t o r e p r e s e n t t o the ABC 
Board or t o any o t h e r person t h a t c u r r e n t 
i n s u r a n c e coverage e x i s t s when the p o l i c y has been 
c a n c e l l e d or o t h e r w i s e i s not i n f o r c e f o r any 
reas o n . 

(a) A copy of a c e r t i f i c a t e of l i a b i l i t y insurance 
showing the current coverage s h a l l be retained on 
the licensed premises and rea d i l y available for 
inspection by agents of the Board or other law 
enforcement o f f i c e r s . 

(b) The Board may v e r i f y the l i a b i l i t y insurance 
coverage of any licensee at any time. 
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(3) No a p p l i c a t i o n f o r a new r e t a i l l i c e n s e or the 
renewal of an e x i s t i n g r e t a i l l i c e n s e s h a l l be 
approved u n l e s s the a p p l i c a t i o n shows 
a f f i r m a t i v e l y t h a t the r e q u i r e m e n t s c o n t a i n e d 
h e r e i n are met. F a i l u r e t o comply w i t h the 
r e q u i r e m e n t s c o n t a i n e d h e r e i n s h a l l be cause f o r 
s u s p e n s i o n or r e v o c a t i o n of the l i c e n s e . 

(4) A r e t a i l licensee s h a l l n o t i f y the ABC Board 
immediately at any time that i t s l iquor l i a b i l i t y 
insurance i s canceled. 

(5) In the event of c a n c e l l a t i o n , t e r m i n a t i o n or 
o t h e r i n v a l i d a t i o n of i t s l i q u o r l i a b i l i t y 
i n s u r a n c e , the l i c e n s e e must comply w i t h the 
r equirement of t h i s F i n a n c i a l R e s p o n s i b i l i t y 
r e g u l a t i o n w i t h i n f i f t e e n (15) days from the date 
of such c a n c e l l a t i o n , t e r m i n a t i o n or o t h e r 
i n v a l i d a t i o n . A f t e r the f i f t e e n t h day, i f the 
l i c e n s e e has not c o m p l i e d , the s u b j e c t l i c e n s e 
s h a l l be suspended i m m e d i a t e l y . Any l i c e n s e which 
has been suspended f o r f a i l u r e t o abide by t h i s 
r e g u l a t i o n s h a l l not be r e i n s t a t e d u n t i l 
c ompliance w i t h S e c t i o n 1 i s met. 

(6) A licensee may be c i t e d administratively for 
v i o l a t i o n of t h i s regulation i f proper insurance 
coverage i f not maintained. 

A^dministrative Code 20-X-5-.14 (emphasis added) 

Here, the t r i b a l defendants were r e q u i r e d t o purchase 

" l i q u o r l i a b i l i t y (dram-shop) i n s u r a n c e " and t o be 

f i n a n c i a l l y r e s p o n s i b l e i n o r d e r t o get a l i q u o r l i c e n s e . 

I f the t r i b e had t a k e n the p o s i t i o n w i t h the ABC Board, 

l i k e i t i s t a k i n g w i t h t h i s C o u r t , t h a t i t i s immune from 

l i a b i l i t y i n dram-shop cases and t h a t i t does not have t o 

be f i n a n c i a l l y r e s p o n s i b l e , the t r i b e would not have 
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o b t a i n e d a l i q u o r l i c e n s e . ABC R e g u l a t i o n No. 20-X-5-.14 

("no a p p l i c a t i o n f o r a new r e t a i l l i c e n s e or the renewal of 

an e x i s t i n g r e t a i l l i c e n s e s h a l l be approved u n l e s s the 

a p p l i c a t i o n shows a f f i r m a t i v e l y t h a t the r e q u i r e m e n t s 

c o n t a i n e d h e r e i n are met.") 

As a g e n e r a l r u l e , a motion t o d i s m i s s can o n l y be 

g r a n t e d "when i t appears beyond a doubt t h a t the p l a i n t i f f 

can prove no s e t of f a c t s e n t i t l i n g him t o r e l i e f . " Patton 

v. Black, 646 So. 2d 8, 10 ( A l a . 1994). In Patton, t h i s 

Court d i s c u s s e d the s t a n d a r d of r e v i e w a p p l i c a b l e t o the 

d i s m i s s a l of a Complaint where a defendant r a i s e d the 

defense of immunity. "When a Rule 12(b)(6) motion has been 

g r a n t e d and t h i s Court i s c a l l e d upon t o r e v i e w the 

d i s m i s s a l of the Complaint, we must examine the a l l e g a t i o n s 

c o n t a i n e d t h e r e i n and c o n s t r u e them so as t o r e s o l v e a l l 

doubts c o n c e r n i n g the s u f f i c i e n c y of the Complaint i n f a v o r 

of the p l a i n t i f f . In so d o i n g , t h i s Court does not c o n s i d e r 

whether the p l a i n t i f f w i l l u l t i m a t e l y p r e v a i l , o n l y whether 

he has s t a t e d a c l a i m under which he may p o s s i b l y p r e v a i l . " 

Patton, 646 So. 2d at 10. 

A p p l y i n g t h i s s t a n d a r d of r e v i e w and Ex parte Poarch 

Band of Creek Indians, the P l a i n t i f f has s e t f o r t h v i a b l e 
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dram-shop c l a i m s a g a i n s t the t r i b a l d efendants and t h e r e i s 

a p o s s i b i l i t y t h a t the P l a i n t i f f may p r e v a i l because the 

Defendants have waived immunity. As a r e s u l t , t h i s Court 

s h o u l d remand t h i s case back t o the t r i a l c o u r t t o 

r e c o n s i d e r i t s g r a n t i n g of the motion t o d i s m i s s i n l i g h t 

of the new l e g a l p r ecedent r e g a r d i n g the t r i b a l Defendants 

w a i v e r of s o v e r e i g n immunity. 

II. CA^CIE^I DIRECTLY IMPACTS TRIBAL IMMUNITY IN THIS 
CASE. 

The t r i b a l d efendants argue t h a t C a r c i e r i does not 

a f f e c t t r i b a l immunity. On the c o n t r a r y , C a r c i e r i ' s 

b r o a d e s t impact i s t o the t r i b a l immunity c l a i m e d by t r i b e s 

s i t u a t e d s i m i l a r l y t o the Defendants. C a r c i e r i i s 

u l t i m a t e l y more i m p o r t a n t f o r how i t d e f i n e s " I n d i a n " and 

" t r i b e " than f o r the s p e c i f i c d i s p u t e the U.S. Supreme 

Court addressed i n the case. 

The C a r c i e r i case wasn't e x p l i c i t l y about immunity o n l y 

because immunity wasn't the i s s u e addressed i n the case. 

A l t h o u g h C a r c i e r i d e a l t i n i t i a l l y w i t h the q u e s t i o n of 

whether the U.S. Department of the I n t e r i o r p o s s e s s e d the 

l e g a l a u t h o r i t y t o accept l a n d i n t r u s t p ursuant t o a 

p r o v i s i o n of the 1934 I n d i a n R e o r g a n i z a t i o n A c t ("IRA") f o r 

a Rhode I s l a n d I n d i a n t r i b e , the N a r r a g a n s e t t s , the U.S. 
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Supreme C o u r t ' s i n t e r p r e t a t i o n of the d e f i n i t i o n s of 

" I n d i a n , " " t r i b e " and "now" i n the IRA of 1934 i s where the 

g r e a t e s t impact of C a r c i e r i o c c u r r e d . C a r c i e r i , 555 U.S. 

379, 387-388. 

The C a r c i e r i case began i n n o c u o u s l y enough, as a 

d i s p u t e c o n c e r n i n g the N a r r a g a n s e t t I n d i a n s ' r e f u s a l t o 

submit t o the r e q u i r e m e n t s of l o c a l b u i l d i n g codes. See 

C a r c i e r i , 555 U.S. at 385; (C. 10-25). The C a r c i e r i Court 

u l t i m a t e l y r u l e d t h a t the Department of the I n t e r i o r a c t e d 

beyond i t s a u t h o r i t y when i t took l a n d i n t o t r u s t f o r the 

N a r r a g a n s e t t s , s p e c i f i c a l l y f i n d i n g t h a t the N a r r a g a n s e t t s 

were not an I n d i a n t r i b e as c ontemplated by the d e f i n i t i o n s 

of " I n d i a n " and " t r i b e " i n the IRA of 1934. See C a r c i e r i , 

555 U.S. at 396. 

The r e a s o n i n g b e h i n d C a r c i e r i i s what i s i m p o r t a n t 

because i t a p p l i e s t o a whole slew of r i g h t s t h a t are 

c l a i m e d by I n d i a n t r i b e s s i t u a t e d s i m i l a r l y t o the Poarch 

Band. I f the Poarch Band does not f i t the d e f i n i t i o n s of 

" I n d i a n " and " t r i b e " c o n t a i n e d w i t h i n the IRA of 1934, then 

the Poarch Band i s not a v a l i d l y - r e c o g n i z e d I n d i a n t r i b e 

under t h a t A c t , and cannot p r o p e r l y t a k e advantage of the 

r i g h t t o convey l a n d i n t r u s t t o the Department of the 
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I n t e r i o r , c o d i f i e d i n § 5 of the IRA. The a c t of t a k i n g 

l a n d i n t o t r u s t i n c o n f o r m i t y w i t h § 5 of the IRA, once 

a g a i n , has enormous consequences. The l a n d becomes exempt 

from s t a t e and l o c a l t a x e s . See Cass County, Minnesota v. 

Leech Lake Band of Chippewa Indians, 524 U.S. 103, 114 

(1998). The l a n d becomes exempt from l o c a l z o n i n g and 

r e g u l a t o r y r e q u i r e m e n t s . See 25 C.F.R. § 1.4(a) (2008). 

I n d i a n t r u s t l a n d may not be condemned or a l i e n a t e d w i t h o u t 

e i t h e r C o n g r e s s i o n a l a p p r o v a l or t r i b a l consent. See 25 

U.S.C. § 177. Furthermore, and most i m p o r t a n t l y t o the 

Poarch Band's i n t e r e s t s i n t h i s case, t r i b a l t r u s t l a n d 

becomes a haven from s t a t e c i v i l and c r i m i n a l j u r i s d i c t i o n . 

See 25 U.S.C. §§ 1321(a), 1322(a). 

The l i n c h p i n t o a l l of the r i g h t s c l a i m e d by an I n d i a n 

t r i b e i s v a l i d f e d e r a l r e c o g n i t i o n , and when the U.S. 

Supreme Court determined t h a t the N a r r a g a n s e t t s were not a 

" r e c o g n i z e d I n d i a n t r i b e now under F e d e r a l j u r i s d i c t i o n , " 

the Court n e c e s s a r i l y found t h a t , i n o r d e r f o r a t r i b e t o 

meet the IRA's d e f i n i t i o n of a t r i b e , the t r i b e had t o be 

both " r e c o g n i z e d " and "under f e d e r a l j u r i s d i c t i o n " at the 

time of the enactment of the IRA i n 1934. C a r c i e r i , 555 

U.S. 379, 388. The Poarch Band was not a " r e c o g n i z e d I n d i a n 
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t r i b e " under f e d e r a l j u r i s d i c t i o n i n 1934, and does not 

meet the IRA's narrow d e f i n i t i o n of what comprises an 

I n d i a n t r i b e . I f a t r i b e does not meet the b a s i c d e f i n i t i o n 

of an I n d i a n t r i b e s e t out by Congress and the U.S. Supreme 

Court, then not o n l y i s i t not e n t i t l e d t o d e f i n e i t s l a n d s 

as I n d i a n Country, i t may not c l a i m the p r o t e c t i o n of 

t r i b a l immunity, because i t does not meet the U.S. Supreme 

Co u r t ' s l i m i t e d d e f i n i t i o n of an " I n d i a n t r i b e " i n the 

f i r s t p l a c e . T h i s i s the reason t h a t C a r c i e r i m a t t e r s t o 

the q u e s t i o n of t r i b a l immunity. 

The Poarch Band argues t h a t i t was r e c o g n i z e d by the 

f e d e r a l government, pursuant t o 25 C.F.R. P a r t 83 and 25 

U.S.C. § 479 a ( 2 ) . T h i s argument, t a k e n a l o n e , i s of l i t t l e 

consequence; the N a r r a g a n s e t t t r i b e was a l s o r e c o g n i z e d 

under t h i s r e g u l a t i o n , and the U.S. Supreme Court had 

l i t t l e t r o u b l e f i n d i n g t h a t the Department of the I n t e r i o r 

a c t e d beyond i t s a u t h o r i t y under the law when i t took l a n d 

i n t o t r u s t f o r t h a t t r i b e , because, d e s p i t e the b r o a d e r 

d e f i n i t i o n of " I n d i a n t r i b e " c o n t a i n e d i n 25 C.F.R. P a r t 

83, t r i b e s t h a t seek the p r o t e c t i o n s a f f o r d e d by the IRA 

must meet the IRA's d e f i n i t i o n of an " I n d i a n t r i b e . " See 

City of S h e r i l l , N.Y. v. Oneida Indian Nation of New York, 
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544 U.S. 197, 221 (2005); See also Examining Executive 

Branch Authority to Acquire Trust Lands for Indian Tribes: 

Hearing Before the Senate Committee on Indian A f f a i r s , 

111th Cong. 15 (2009) (statement of Hon. Edward P. 

L a z a r u s ) . 

The Defendants s t a t e t h a t " [ f ] e d e r a l r e c o g n i t i o n i s 

governed not by the IRA, but by a d i f f e r e n t s t a t u t e , the 

F e d e r a l l y Recognized I n d i a n T r i b e L i s t A c t of 1994, Pub. L. 

103-454 (108 S t a t . 4791), c o d i f i e d at 25 U.S.C. § 479a et 

seq. (the ' R e c o g n i t i o n A c t ' ) and r e g u l a t i o n s promulgated by 

the S e c r e t a r y at 25 C.F.R. P a r t 83." The " R e c o g n i t i o n A c t " 

was passed a decade a f t e r the Poarch Band sought and 

o b t a i n e d r e c o g n i t i o n under 25 C.F.R. P a r t 83, and c o u l d not 

p o s s i b l y govern the l e g i t i m a c y of the Poarch Band's 

r e c o g n i t i o n i n 1984. 

The r e a l i t y t h a t the t r i b a l d efendants do not c o n f r o n t 

i s t h a t the o n l y p r o p e r avenue f o r the t r i b e t o e s t a b l i s h 

i t s s o v e r e i g n a u t h o r i t y over t e r r i t o r y i t c l a i m s t o be f r e e 

from the j u r i s d i c t i o n of the S t a t e of Alabama i s through 

the mechanisms of the IRA, s p e c i f i c a l l y 25 U.S.C. § 465, 

and not 25 C.F.R. P a r t 83. See City of S h e r i l l , N.Y. v. 

Oneida Indian Nation of New York, 544 U.S. 197, 221 (2005). 
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A f t e r Oneida Indian Nation, t h i s s t a t u t o r y s e c t i o n i s the 

Defendants' only potential source of protection from state 

j u r i s d i c t i o n , and a f t e r C a r c i e r i , i t i s even c l e a r e r t h a t 

the Defendants are not e n t i t l e d t o the p r o t e c t i o n s a f f o r d e d 

by the IRA. See Id. 

I I I . THE INDIAN DEFENDANTS' LANDHOLDINGS ARE NOT 
PROPERLY RECOGNIZED "INDIAN LANDS" SUCH THAT THEY 
ARE OUTSIDE THE STATE'S JURISDICTION. 

A l t h o u g h t h i s d i s p u t e may have a r i s e n from a c t i v i t i e s 

t h a t o c c u r r e d on l a n d owned by the Poarch Band of Creek 

I n d i a n s , the l a n d was p a r t of the S t a t e of Alabama at the 

time of the S t a t e ' s f o u n d i n g . In l i g h t of C a r c i e r i , the 

f e d e r a l government had the power t o remove t h a t l a n d from 

the S t a t e ' s j u r i s d i c t i o n o n l y i f the Poarch Band was "under 

f e d e r a l j u r i s d i c t i o n " i n 1934, when the a p p l i c a b l e f e d e r a l 

s t a t u t e was enacted. I t i s u n d i s p u t e d t h a t the Defendants 

were not under f e d e r a l j u r i s d i c t i o n i n 1934. A c c o r d i n g l y , 

the t r i a l c o u r t had s u b j e c t - m a t t e r j u r i s d i c t i o n . 

The t r i b a l d e f e n d a n t s ' argument a g a i n s t s u b j e c t - m a t t e r 

j u r i s d i c t i o n i s premised on the n o t i o n t h a t the f e d e r a l 

government has tak e n the l a n d at i s s u e i n t o t r u s t and thus 

c o n v e r t e d i t i n t o what the f e d e r a l code r e f e r s t o as 

" I n d i a n Lands." Defendants f u r t h e r argue t h a t F e d e r a l law 
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p r o h i b i t s s t a t e and l o c a l governments from a f f e c t i n g much 

of what happens on " I n d i a n Lands" t h a t t he f e d e r a l 

government has ta k e n i n t o " t r u s t " f o r the b e n e f i t of a 

t r i b e or an i n d i v i d u a l I n d i a n . See 25 U.S.C. § 465. Thus, 

the d e s i g n a t i o n of l a n d as " I n d i a n Lands" i s a n e c e s s a r y 

p r e c o n d i t i o n t o t h a t l a n d b e i n g used f o r c a s i n o gambling 

under the I n d i a n Gaming R e g u l a t o r y A c t . See 25 U.S.C. § 

2710 (b) (1), (2); 2710(d) (1), (2). 

The t r i b a l d efendants never e s t a b l i s h e d t h a t the 

p r o p e r t y on which the a l l e g e d i n c i d e n t o c c u r r e d here i s 

p r o p e r l y r e c o g n i z e d " I n d i a n Lands." A l t h o u g h the U n i t e d 

S t a t e s r e c o g n i z e d the Poarch Band of Creek I n d i a n s i n June 

of 1984, and the S e c r e t a r y of the I n t e r i o r p u r p o r t e d t o 

take c e r t a i n l a n d s i n t o t r u s t on the T r i b e ' s b e h a l f , 

i n c l u d i n g the p r o p e r t y at i s s u e here, i n the years s i n c e 

1984, u n l e s s the Poarch Band was "under f e d e r a l 

j u r i s d i c t i o n " as of 1934, the S e c r e t a r y had no a u t h o r i t y 

under f e d e r a l law t o t a k e the Poarch Band's l a n d h o l d i n g s 

i n t o t r u s t , and i t s a c t i o n s were n u l l and v o i d . The U.S. 

Supreme Court h e l d as much i n C a r c i e r i v. Salazar, 555 U.S. 

379 (2009). 

We agree w i t h p e t i t i o n e r s and h o l d t h a t , f o r 
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purposes of § 479 [of the I n d i a n R e o r g a n i z a t i o n 
A c t ] , the phrase "now under F e d e r a l j u r i s d i c t i o n " 
r e f e r s t o a t r i b e t h a t was under f e d e r a l 
j u r i s d i c t i o n at the time of the s t a t u t e ' s 
enactment. As a r e s u l t , § 479 l i m i t s the 
S e c r e t a r y ' s a u t h o r i t y t o t a k i n g l a n d i n t o t r u s t 
f o r the purpose of p r o v i d i n g l a n d t o members of a 
t r i b e t h a t was under f e d e r a l j u r i s d i c t i o n when 
the IRA was enacted i n June 1934. 

C a r c i e r i , 555 U.S. at 382; cf. ^atch-E-Be-Nash-She-Wish 

Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 

2212 (2012) ( l i t i g a n t s may c h a l l e n g e S e c r e t a r y ' s t r u s t 

d e c i s i o n s as v i o l a t i n g C a r c i e r i ) . 

The upshot of C a r c i e r i i s t h a t the t r i b a l defendants 

s h o u l d be t r e a t e d j u s t l i k e any o t h e r landowner f o r the 

purposes of s t a t e - c o u r t s u b j e c t - m a t t e r j u r i s d i c t i o n , u n l e s s 

t h e y were "under f e d e r a l j u r i s d i c t i o n " i n 1934. There i s no 

evid e n c e i n the r e c o r d here t h a t the Defendants' l a n d s at 

i s s u e here were p r o p e r l y r e c o g n i z e d " I n d i a n Lands." To the 

c o n t r a r y , i t i s u n d i s p u t e d t h a t the U n i t e d S t a t e s d i d not 

r e c o g n i z e the Poarch Band of Creek I n d i a n s as a t r i b e u n t i l 

June of 1984 -- 50 years t oo l a t e f o r the S e c r e t a r y t o be 

ab l e t o tak e l a n d i n t o t r u s t on the t r i b e ' s b e h a l f . See 49 

Fed. Reg. 24083 (June 11, 1984). That f a c t by i t s e l f 

" r a i s [ e s ] the s e r i o u s i s s u e of whether the S e c r e t a r y ha[d] 
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any a u t h o r i t y , absent C o n g r e s s i o n a l a c t i o n , t o tak e l a n d s 

i n t o t r u s t f o r [the] t r i b e . " KG Urban Enter., LLC v. 

Patrick, 693 F.3d 1, 11 (1st C i r . 2012). 

Thus, the t r i a l c o u r t had s u b j e c t m a t t e r j u r i s d i c t i o n . 

IV. MICHIGAN V. BAY MILLS INDIAN COMMUNITY, ET AL. HAS 
NO BEARING ON THE ISSUES BEFORE THIS COURT. 

On May 27, 2014, the U n i t e d S t a t e s Supreme Court i s s u e d 

Michigan v. Bay M i l l s Indian Community, et al., 572 U.S. 

(May 27, 2014). I f t h i s Court r e c a l l s , the p a r t i e s 

f i l e d a motion t o extend the b r i e f i n g s c h e d u l e on A p r i l 10, 

2014. The Defendants contended t h a t the Bay M^ills o p i n i o n 

would address c e r t a i n i s s u e s r e g a r d i n g the "scope and 

e x t e n t of the d o c t r i n e of t r i b a l s o v e r e i g n immunity 

s t a n d a r d . " [See J o i n t M o t i o n t o Extend B r i e f i n g Schedule at 

f 4] The Bay M i l l s o p i n i o n was not i s s u e d u n t i l a f t e r the 

Defendants' i n i t i a l b r i e f was due. However, the P l a i n t i f f 

w i l l t a k e t h i s o p p o r t u n i t y i n her r e p l y b r i e f t o address 

the h o l d i n g . 

In Bay M i l l s , the S t a t e of M i c h i g a n sued the Bay M i l l s 

I n d i a n Community f o r v i o l a t i o n of t h e i r compact agreement. 

[ S l i p Op. at 3 ] . The Bay M i l l s t r i b e opened a C l a s s I I I 

gaming c a s i n o on l a n d i t had purchased through a 

c o n g r e s s i o n a l l y e s t a b l i s h e d l a n d t r u s t . Id. Bay M i l l s 
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c l a i m e d i t c o u l d o p e r a t e a c a s i n o t h e r e because the 

p r o p e r t y q u a l i f i e d as " I n d i a n l a n d . " M i c h i g a n d i s a g r e e d and 

sued the t r i b e a r g u i n g t h a t the defendants were o p e r a t i n g a 

c a s i n o o u t s i d e of the I n d i a n l a n d s and i n v i o l a t i o n of the 

t r i b a l - s t a t e compact. In response, Bay M i l l s argued t h a t 

the M i c h i g a n s u i t was b a r r e d by the d o c t r i n e of t r i b a l 

s o v e r e i g n immunity. Id. 

The U n i t e d S t a t e s Supreme Court h e l d t h a t t r i b a l 

s o v e r e i g n immunity b a r r e d the s u i t , e x p l a i n i n g t h a t the 

I n d i a n Gaming R e g u l a t o r y A c t ("IGRA") o n l y a u t h o r i z e d s u i t s 

t o e n j o i n gaming a c t i v i t y l o c a t e d "on I n d i a n l a n d s , " 

whereas M i c h i g a n ' s c o m p l a i n t a l l e g e d the c a s i n o was o u t s i d e 

such t e r r i t o r y . Id. at 1-2. The Court h e l d t h a t the IGRA by 

i t s p l a i n terms d i d not a u t h o r i z e the M i c h i g a n s u i t because 

the d o c t r i n e of t r i b a l immunity i s o n l y a brogated w i t h 

r e s p e c t t o C l a s s I I I gaming l o c a t e d "on I n d i a n l a n d . " Id. 

at 8-14. But because the t e r r i t o r y of the c a s i n o was 

o u t s i d e of I n d i a n l a n d s , t r i b a l s o v e r e i g n immunity i s not 

a b r o g a t e d and the s u i t was b a r r e d . Id. at 21. 

A d d i t i o n a l l y , the S t a t e of M i c h i g a n urged the Court t o 

o v e r r u l e the Kiowa d e c i s i o n by f i n d i n g t h a t t r i b a l immunity 

d i d not a p p l y t o commercial a c t i v i t y o u t s i d e I n d i a n 
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t e r r i t o r y . The Court r e j e c t e d M i c h i g a n ' s p l e a and noted 

t h a t i t was Congress' j o b t o determine whether and how t o 

l i m i t t r i b a l immunity. Id. at 17. 

The Bay M i l l s d e c i s i o n has no e f f e c t on the i s s u e s 

b e f o r e t h i s C o u r t . The Bay M i l l s d e c i s i o n i n v o l v e d a 

c o m p l e t e l y d i f f e r e n t s t a t u t e , i . e . the I n d i a n Gaming 

R e g u l a t o r y A c t , and i n v o l v e d the i n t e r p r e t a t i o n of the 

compact between the S t a t e of M i c h i g a n and Bay M i l l s . I t was 

the compact and IGRA t h a t c o n t r o l the conduct of c l a s s I I I 

gaming a c t i v i t i e s . Here, t h e r e i s no compact t o i n t e r p r e t 

as t h i s s u i t i s a dram-shop a c t i o n and does not i m p l i c a t e 

the I n d i a n Gaming R e g u l a t o r y A c t . F u r t h e r , nowhere i n the 

Bay M i l l s o p i n i o n was C a r c i e r i d i s c u s s e d or even mentioned. 

Thus, i t has no e f f e c t on the h o l d i n g i n C a r c i e r i . 

Moreover, i f a n y t h i n g , the Bay M i l l s d e c i s i o n l e n d s 

a u t h o r i t y t o t h i s C o u r t ' s Ex parte Poarch Band of Creek 

Indians d e c i s i o n because the Supreme Court r e i t e r a t e d t h a t 

I n d i a n t r i b e s and S t a t e s can " b a r g a i n f o r w a i v e r of 

immunity." Bay Mlills, 572 U.S. , S l i p O p i n i o n at 13 

(2014). In Ex parte Poarch Band of Creek Indians, t h i s 

Court determined t h a t the defendants had waived t h e i r 

immunity by b a r g a i n i n g w i t h the ABC Board t o o b t a i n a 
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l i q u o r l i c e n s e which i n c l u d e d a c c e p t i n g f i n a n c i a l 

r e s p o n s i b i l i t y and p u r c h a s i n g i n s u r a n c e f o r dram-shop 

a c t i o n s . Here, the same can be s a i d . The same defendants 

b a r g a i n e d f o r a l i q u o r l i c e n s e f o r t h e i r Wind Creek C a s i n o 

i n Atmore, which i n c l u d e d the acceptance of f i n a n c i a l 

r e s p o n s i b i l i t y f o r dram-shop a c t i o n s . Thus, they waived 

immunity. 

CONCLUSION 

T h i s case h i g h l i g h t s a v e r y dangerous and f r i g h t e n i n g 

s i t u a t i o n t h a t i s g o i n g on at the t r i b a l d e f e n d a n t s ' 

C a s i n o s i n t h i s S t a t e . The Defendants' p r a c t i c e s r e f l e c t a 

p o l i c y t h a t employees are t o s e r v e a l c o h o l i c beverages t o 

v i s i b l y i n t o x i c a t e d p e r s o n s . T h e i r p o l i c y i s t o encourage 

p a t r o n s t o gamble more by e n c o u r a g i n g them t o d r i n k more. 

They know f u l l w e l l t h a t when peop l e d r i n k more, the 

p a t r o n s l o s e t h e i r i n h i b i t i o n s and gamble more. They a l s o 

know t h a t t h e i r p a t r o n s d r i v e t o t h e i r C a s i n o s and w i l l 

d r i v e away, many i n an i n t o x i c a t e d c o n d i t i o n . 

I t would be one t h i n g f o r the Defendants t o defend t h i s 

case on the m e r i t s ; every defendant has t h a t r i g h t . 

However, t o come b e f o r e t h i s Court and b o l d l y t e l l i t t h a t 

the c o u r t s of Alabama have no j u r i s d i c t i o n and t o ask t h i s 
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Court g i v e a stamp of a p p r o v a l on t h e i r dangerous, u n l a w f u l 

conduct i s wrong, l e g a l l y and m o r a l l y . 

Based upon the above, the P l a i n t i f f r e s p e c t f u l l y 

r e q u e s t s t h i s Court t o r e v e r s e the t r i a l c o u r t ' s g r a n t i n g 

of the motion t o d i s m i s s based upon t r i b a l immunity and, 

c o n s i s t e n t w i t h Ex parte Poarch Band of Creek Indians, 

remand t h i s case so t h a t d i s c o v e r y may proce e d and the case 

can be d e c i d e d on i t s m e r i t s . 

Dated t h i s the 6 t h day of June, 2014. 

R e s p e c t f u l l y s u b m i t t e d , 

s/ R. Graham E s d a l e , J r . 
R. GRAHAM ESDALE (ESD002) 
DANA G. TAUNTON (GIB019) 
A t t o r n e y f o r P l a i n t i f f s 

OF COUNSEL: 

BEASLEY, ALLEN, CROW, 
METHVIN, PORTIS & MILES, P.C. 
P.O. Box 4160 
Montgomery, AL 36103-4160 
(334) 269-2343 

KASIE M. BRASWELL (BRA127) 
D. BRIAN MURPHY (MUR059) 
BRASWELL MURPHY, LLC 
59 S t . Joseph S t r e e t 
M o b i l e , AL 36602 
(251)438-7503 

32 



CERTIFICATE OF SERVICE 

I c e r t i f y t h a t I have t h i s date s e r v e d a copy of the 

f o r e g o i n g motion by e m a i l on each c o u n s e l of r e c o r d . 
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Telephone: 205-930-5319 
Facsimile: 205-212-2897 
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Gregory A. Smith 
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E l l i o t t A. M i l h o l l i n 
E m a i l : e m i l h o l l i n @ h o b b s s t r a u s . c o m 
Hobbs, S t r a u s , Dean & Walker LLP 
2120 L S t r e e t , NW 
Washington, D.C. 20037 
Telephone: 202-822-8282 
F a c s i m i l e : 202-296-8834 
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s/ R. Graham E s d a l e 
OF COUNSEL 
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