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SUMMARY OF THE ARGUMENT 

The case b e f o r e the Court i s c o n t r o l l e d by the U.S. 

Supreme C o u r t ' s d e c i s i o n i n C a r c i e r i v. S a l a z a r , 555 U.S. 

379 (2009), and the d e c i s i v e q u e s t i o n i n t h i s case i s 

whether or not the Poarch Band i s e n t i t l e d t o the 

p r o t e c t i o n of t r i b a l immunity. Because the Poarch Band 

does not s a t i s f y the d e f i n i t i o n s of " I n d i a n " and " t r i b e " as 

p r o v i d e d by the I n d i a n R e o r g a n i z a t i o n A c t of 1934, t h e y are 

not e n t i t l e d t o the p r o t e c t i o n s of immunity a f f o r d e d t o 

p r o p e r l y - r e c o g n i z e d I n d i a n t r i b e s . When the U.S. Supreme 

Court determined t h a t the N a r r a g a n s e t t t r i b e was not a 

" r e c o g n i z e d t r i b e now under F e d e r a l j u r i s d i c t i o n , " f i n d i n g 

t h a t "now" meant 1934, i t n e c e s s a r i l y found t h a t , i n o r d e r 

f o r a t r i b e t o meet the IRA's d e f i n i t i o n of a t r i b e , i t had 

t o be both " r e c o g n i z e d " and "under f e d e r a l j u r i s d i c t i o n " at 

the time of the enactment of the IRA i n 1934. 

The Poarch Band, l i k e the N a r r a g a n s e t t s , was not a 

" r e c o g n i z e d I n d i a n t r i b e " under f e d e r a l j u r i s d i c t i o n i n 

1934. The Poarch Band, r e c o g n i z e d under the same 

r e g u l a t o r y p r o v i s i o n s t h a t the N a r r a g a n s e t t s were 

r e c o g n i z e d under, i s s i t u a t e d i d e n t i c a l l y t o the 

Na r r a g a n s e t t t r i b e , and does not meet the IRA's narrow 
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d e f i n i t i o n of what comprises an I n d i a n t r i b e . Because the 

keystone of a l l r i g h t s c l a i m e d by an I n d i a n t r i b e i s v a l i d 

f e d e r a l r e c o g n i t i o n , and the Poarch Band i s not a v a l i d l y -

r e c o g n i z e d I n d i a n t r i b e , the p r o t e c t i o n s of the IRA don't 

a p p l y t o i t . 

The Poarch Band p r e s e n t s no case t h a t c o n s t r u e s 

C a r c i e r i and a l s o f i n d s t h a t t h e y remain e n t i t l e d t o t r i b a l 

immunity. The Poarch Band p r e s e n t s no h o l d i n g i n any case 

t h a t c o n t r a d i c t s the c e n t r a l h o l d i n g of C a r c i e r i . The 

Poarch Band c l a i m s t h a t the " R e c o g n i t i o n A c t " governs the 

r e c o g n i t i o n of the t r i b e i n t h i s case, though i t was passed 

a decade a f t e r the r e c o g n i t i o n of the Poarch Band by the 

f e d e r a l government, and more than a decade a f t e r the 

Department of the I n t e r i o r promulgated 25 C.F.R. P a r t 83, 

the scheme under which the Poarch Band was r e c o g n i z e d . The 

Poarch Band p r e s e n t s l a r g e volumes of f a c t s and evidence 

f o r the f i r s t time on a p p e a l , which are not p a r t of the 

r e c o r d on a p p e a l and were not c o n s i d e r e d by the t r i a l 

c o u r t . 

In sum, because the o n l y p r o p e r avenue f o r the Poarch 

Band t o e s t a b l i s h i t s s o v e r e i g n a u t h o r i t y over t e r r i t o r y i t 

c l a i m s t o be f r e e from the j u r i s d i c t i o n of the S t a t e of 
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Alabama i s through the mechanisms of the IRA, s p e c i f i c a l l y 

25 U.S.C. § 465, and not 25 C.F.R. P a r t 83, the Poarch Band 

cannot e s t a b l i s h i t s s o v e r e i g n a u t h o r i t y over the t e r r i t o r y 

where the ma t t e r s made the s u b j e c t of the A p p e l l a n t ' s 

c o m p l a i n t o c c u r r e d . See C i t y of S h e r i l l , N.Y. v. Oneida  

I n d i a n N a t i o n of New York, 544 U.S. 197, 221 (2005). The 

t r i a l c o u r t ' s o r d e r d i s m i s s i n g the A p p e l l a n t ' s l a w s u i t i s 

due t o be r e v e r s e d . 

ARGUMENT 

I. C a r c i e r i Controls This Case, And Neither The Poarch 
Band Nor The Individual Defendants Are Immune. 

A. The Decisive Question In This Case Is The 
Application Of Immunity To The Poarch Band. 

The q u e s t i o n of whether the Poarch Band of Creek 

I n d i a n s p o s s e s s e s t r i b a l immunity i s of s i n g u l a r importance 

i n t h i s case. The A p p e l l e e s attempt t o frame the immunity 

q u e s t i o n around (1) the g e n e r a l a p p l i c a b i l i t y and v i t a l i t y 

of the d o c t r i n e of t r i b a l immunity, (2) whether the T r i b e 

waived i t s r i g h t t o t r i b a l immunity i n t h i s case and (3) 

whether Congress a b r o g a t e d the T r i b e ' s immunity i n t h i s 

case. These i s s u e s , as framed by the A p p e l l e e s , assume 

what t h i s Court cannot: t h a t the T r i b e enjoys immunity i n 
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the f i r s t p l a c e . A f t e r a l l , an e n t i t y cannot waive a r i g h t 

t h a t i t does not p o s s e s s . 

The A p p e l l a n t asks t h i s Court t o i n s t e a d answer the 

p r i m a r y q u e s t i o n and d e c i d e whether the Poarch Band i s 

e n t i t l e d t o immunity by d e t e r m i n i n g whether the t r i b e i s an 

I n d i a n t r i b e as contemplated by the d e f i n i t i o n s of " I n d i a n " 

and " t r i b e " i n the I n d i a n R e o r g a n i z a t i o n A c t of 1934. The 

A p p e l l a n t argues t o the Court t h a t the Poarch Band does not 

meet the c r i t e r i a of those d e f i n i t i o n s . 

B. C a r c i e r i D i r e c t l y Impacts T r i b a l Immunity In This 

Case. 

The Poarch Band's argument i n o p p o s i t i o n t o the 

C a r c i e r i c h a l l e n g e r a i s e d by the A p p e l l a n t i n t h i s case i s 

t h a t the C a r c i e r i case does not a f f e c t t r i b a l immunity. 

See B r i e f of the A p p e l l e e s , 28. On the c o n t r a r y , 

C a r c i e r i ' s b r o a d e s t impact i s t o the r i g h t of t r i b a l 

immunity c l a i m e d by t r i b e s s i t u a t e d s i m i l a r l y t o the Poarch 

Band, and the case i s u l t i m a t e l y more i m p o r t a n t f o r how i t 

d e f i n e s " I n d i a n " and " t r i b e " than f o r the s p e c i f i c d i s p u t e 

the U.S. Supreme Court addressed i n the c a s e . 1 

1 As of A p r i l 29, 2013, a Google s e a r c h of the phrase 
" C a r c i e r i F i x , " the l e g i s l a t i v e s o l u t i o n sought and 
r e j e c t e d by Congress, r e t u r n e d 36,200 r e s u l t s . See Google  
Search " C a r c i e r i F i x " , a v a i l a b l e at http://www.google.com/ 
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The C a r c i e r i case wasn't e x p l i c i t l y about immunity o n l y 

because immunity wasn't the i s s u e a ddressed i n the case, 

but the h o l d i n g of C a r c i e r i i s much broa d e r than the f a c t s 

of t h a t case; the C a r c i e r i case d e a l t i n i t i a l l y w i t h the 

q u e s t i o n of whether the U.S. Department of the I n t e r i o r 

p o s s e s s e d the l e g a l a u t h o r i t y t o accept l a n d i n t r u s t 

p u rsuant t o a p r o v i s i o n of the 1934 I n d i a n R e o r g a n i z a t i o n 

A c t ("IRA") f o r a Rhode I s l a n d I n d i a n t r i b e , the 

N a r r a g a n s e t t s . See C a r c i e r i v. S a l a z a r , 555 U.S. 379 

(2009). The U.S. Supreme Court d r i l l e d deeper than the 

o r i g i n a l c o n t r o v e r s y between the p a r t i e s , and the case 

stands f a r more f o r i t s i n t e r p r e t a t i o n s of the d e f i n i t i o n s 

of " I n d i a n , " " t r i b e " and "now" i n the IRA of 1934 than f o r 

i t s r e s o l u t i o n of the d i s p u t e i t s e l f . C a r c i e r i , 555 U.S. 

379, 387-388. 

The C a r c i e r i case began i n n o c u o u s l y enough, as a 

d i s p u t e c o n c e r n i n g the N a r r a g a n s e t t I n d i a n s ' r e f u s a l t o 

s e a r c h ? c l i e n t = s a f a r i & r l s = e n & q = c a r c i e r i + f i x & i e = U T F - 8 & o e = U T F -
8 ( l a s t v i s i t e d A p r i l 29, 2013). T r i b e s such as the Poarch 
Band d i d not seek a l e g i s l a t i v e " C a r c i e r i F i x " because they 
are unconcerned about t h a t case's e f f e c t on t h e i r t r i b a l 
immunity and o t h e r i n t e r e s t s . The " C a r c i e r i F i x " i s f r o n t -
a nd-center n a t i o n a l l y f o r s i m i l a r l y - s i t u a t e d I n d i a n t r i b e s 
p r e c i s e l y because of i t s enormous p e r c e i v e d impact on 
t r i b a l s o v e r e i g n t y . 

5 



submit t o the r e q u i r e m e n t s of l o c a l b u i l d i n g codes, w h i l e 

t h i s case began as a d i s p u t e between the Poarch Band and 

the A p p e l l a n t as t o a p r i z e t h a t the A p p e l l a n t won i n a 

Poarch Band f a c i l i t y and which the Poarch Band r e f u s e d t o 

pay. See C a r c i e r i , 555 U.S. at 385; (C. 10-25). The 

C a r c i e r i Court u l t i m a t e l y r u l e d t h a t the Department of the 

I n t e r i o r a c t e d beyond i t s a u t h o r i t y when i t took l a n d i n t o 

t r u s t f o r the N a r r a g a n s e t t s , s p e c i f i c a l l y f i n d i n g t h a t the 

N a r r a g a n s e t t s were not an I n d i a n t r i b e as contemplated by 

the d e f i n i t i o n s of " I n d i a n " and " t r i b e " i n the IRA of 1934. 

See C a r c i e r i , 555 U.S. at 396. 

The i m p l i c a t i o n s of t h a t h o l d i n g c o u l d s c a r c e l y impact 

the i n t e r e s t s of the Poarch Band more. The r e a s o n i n g 

b e h i n d C a r c i e r i i s what i s i m p o r t a n t about C a r c i e r i , 

because i t a p p l i e s t o a whole slew of r i g h t s t h a t are 

c l a i m e d by I n d i a n t r i b e s s i t u a t e d s i m i l a r l y t o the Poarch 

Band. I f the Poarch Band does not f i t the d e f i n i t i o n s of 

" I n d i a n " and " t r i b e " c o n t a i n e d w i t h i n the IRA of 1934, then 

the Poarch Band i s not a v a l i d l y - r e c o g n i z e d I n d i a n t r i b e 

under t h a t a c t , and cannot p r o p e r l y t a k e advantage of the 

r i g h t t o convey l a n d i n t r u s t t o the Department of the 

I n t e r i o r , c o d i f i e d i n § 5 of the IRA. The a c t of t a k i n g 
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l a n d i n t o t r u s t i n c o n f o r m i t y w i t h § 5 of the IRA, once 

a g a i n , has enormous consequences. F i r s t , the l a n d becomes 

exempt from s t a t e and l o c a l t a x e s . See Cass County,  

Minnesota v. Leech Lake Band of Chippewa I n d i a n s , 524 U.S. 

103, 114 (1998). The l a n d a l s o becomes exempt from l o c a l 

z o n i n g and r e g u l a t o r y r e q u i r e m e n t s . See 25 C.F.R. § 1.4(a) 

(2008). I n d i a n t r u s t l a n d may not be condemned or 

a l i e n a t e d w i t h o u t e i t h e r C o n g r e s s i o n a l a p p r o v a l or t r i b a l 

consent. See 25 U.S.C. § 177. Furthermore, and most 

i m p o r t a n t l y t o the Poarch Band's i n t e r e s t s i n t h i s case, 

t r i b a l t r u s t l a n d becomes a haven from s t a t e c i v i l and 

c r i m i n a l j u r i s d i c t i o n . See 25 U.S.C. §§ 1321(a), 1322(a). 

The l i n c h p i n t o a l l of the r i g h t s c l a i m e d by an I n d i a n 

t r i b e i s v a l i d f e d e r a l r e c o g n i t i o n , and when the U.S. 

Supreme Court d e termined t h a t the N a r r a g a n s e t t s were not a 

" r e c o g n i z e d I n d i a n t r i b e now under F e d e r a l j u r i s d i c t i o n , " 

t hey n e c e s s a r i l y found t h a t , i n o r d e r f o r a t r i b e t o meet 

the IRA's d e f i n i t i o n of a t r i b e , the t r i b e had t o be both 

" r e c o g n i z e d " and "under f e d e r a l j u r i s d i c t i o n " a t the time 

of the enactment of the IRA i n 1934. C a r c i e r i , 555 U.S. 

379, 388. The Poarch Band was not a " r e c o g n i z e d I n d i a n 

t r i b e " under f e d e r a l j u r i s d i c t i o n i n 1934, and does not 
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meet the IRA's narrow d e f i n i t i o n of what comprises an 

I n d i a n t r i b e . I f a t r i b e does not meet the b a s i c 

d e f i n i t i o n of an I n d i a n t r i b e s e t out by Congress and the 

U.S. Supreme Co u r t , then not o n l y i s i t not e n t i t l e d t o 

d e f i n e i t s la n d s as " I n d i a n C o u n t r y , " i t may not c l a i m the 

p r o t e c t i o n of t r i b a l immunity, because i t does not meet the 

U.S. Supreme C o u r t ' s l i m i t e d d e f i n i t i o n of an " I n d i a n 

t r i b e " i n the f i r s t p l a c e . T h i s i s the reason t h a t 

C a r c i e r i m a t t e r s t o the q u e s t i o n of t r i b a l immunity. 

The Poarch Band argues t h a t i t was r e c o g n i z e d by the 

f e d e r a l government, pur s u a n t t o 25 C.F.R. P a r t 83. See  

B r i e f of the A p p e l l e e s , 31. T h i s argument, t a k e n a l o n e , i s 

of l i t t l e consequence; the N a r r a g a n s e t t t r i b e was a l s o 

r e c o g n i z e d under t h i s r e g u l a t i o n , and the U.S. Supreme 

Court had l i t t l e t r o u b l e f i n d i n g t h a t the Department of the 

I n t e r i o r a c t e d beyond i t s a u t h o r i t y under the law when i t 

took l a n d i n t o t r u s t f o r t h a t t r i b e , because d e s p i t e the 

broa d e r d e f i n i t i o n of " I n d i a n t r i b e " c o n t a i n e d i n 25 C.F.R. 

P a r t 83, t r i b e s t h a t seek the p r o t e c t i o n s a f f o r d e d by the 

IRA must meet the IRA's d e f i n i t i o n of an " I n d i a n t r i b e . " 

See C i t y of S h e r i l l , N.Y. v. Oneida I n d i a n N a t i o n of New  

York, 544 U.S. 197, 221 (2005); See a l s o Examining 
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E x e c u t i v e Branch A u t h o r i t y t o A c q u i r e T r u s t Lands f o r  

I n d i a n T r i b e s : H e a r i n g B e f o r e the Senate Committee on  

I n d i a n A f f a i r s ^ 111 t h Cong. 15 (2009) (statement of Hon. 

Edward P. L a z a r u s ) . 

The Poarch Band was r e c o g n i z e d under the same f e d e r a l 

r e g u l a t i o n s as the N a r r a g a n s e t t s , and as went the 

N a r r a g a n s e t t s , so goes the Poarch Band. Furthermore, as 

the Poarch Band i t s e l f does not possess immunity due t o i t s 

f a i l u r e t o meet the parameters of the d e f i n i t i o n s of 

" I n d i a n " and " t r i b e " l a i d out by the C a r c i e r i C o u r t , then 

the i n d i v i d u a l defendants t o t h i s l a w s u i t s i m i l a r l y must 

l o s e the p r o t e c t i o n s t h e y c l a i m . See, e.g. U n i t e d S t a t e s  

v. A n t o i n e , 318 F. 3d 919 ( 9 t h C i r . 2003). 

In r e t o r t , the Poarch Band c i t e s the h o l d i n g of Kiowa  

T r i b e v. Mfg. Techs., I n c . i n support of the " c o n t i n u i n g 

v i t a l i t y of t r i b a l s o v e r e i g n immunity," p o i n t i n g out w i t h 

d e r i s i o n the l e n g t h y " p o l i c y d i s c u s s i o n " from t h a t case as 

c i t e d by the A p p e l l a n t ; of c o u r s e , the " p o l i c y d i s c u s s i o n " 

from the Kiowa T r i b e Court i n 1998 foreshadowed and i s now 

c o n s i d e r a b l y b o l s t e r e d by the C o u r t ' s 2009 h o l d i n g i n 

C a r c i e r i . 
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The Poarch Band c i t e s t o p o s t - C a r c i e r i f e d e r a l o p i n i o n s 

f i n d i n g t h a t the Poarch Band had t r i b a l immunity; none of 

those cases, however, c o n t a i n e d a C a r c i e r i c h a l l e n g e and 

are thus not u s e f u l i n a n a l y z i n g the p r e s e n t case. The 

Poarch Band then argues t h a t the U.S. Supreme Court case of 

W i l l i a m s v. Lee, 358 U.S. 217 (1959) i s " d i s p o s i t i v e " of 

the p r e s e n t case, though the W i l l i a m s case was d e c i d e d 50 

years b e f o r e C a r c i e r i and i s a l s o of l i t t l e h e l p d e c i d i n g 

the m e r i t s of a C a r c i e r i - b a s e d c h a l l e n g e . 

The Poarch Band argues t h a t J u s t i c e B r e y e r noted i n 

concurrence t o the main o p i n i o n i n C a r c i e r i t h a t a t r i b e 

might have been under f e d e r a l j u r i s d i c t i o n i n 1934 w i t h o u t 

b e i n g f o r m a l l y r e c o g n i z e d . C a r c i e r i , 555 U.S. 379, 396; 

See a l s o B r i e f of the A p p e l l e e s , 50. J u s t i c e B r e y e r ' s 

c o ncurrence i s not the law, and even i f i t was, the Poarch 

Band would have needed t o c i t e at l e a s t some f a c t s 

s u p p o r t i n g t h i s c o n t e n t i o n i n the t r i a l c o u r t , which t h e y 

d i d not do. 

The Poarch Band s t a t e s t h a t " [ f ] e d e r a l r e c o g n i t i o n i s 

governed not by the IRA, but by a d i f f e r e n t s t a t u t e , the 

F e d e r a l l y Recognized I n d i a n T r i b e L i s t A c t of 1994, Pub. L. 

103-454 (108 S t a t . 4791), c o d i f i e d at 25 U.S.C. §§ 479a et 
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seq. (the ' R e c o g n i t i o n Act') and r e g u l a t i o n s promulgated by 

the S e c r e t a r y at 25 C.F.R. P a r t 83." B r i e f of the  

A p p e l l e e s , 29. The " R e c o g n i t i o n A c t " was passed a decade 

a f t e r the Poarch Band sought and o b t a i n e d r e c o g n i t i o n under 

25 C.F.R. P a r t 83, and c o u l d not p o s s i b l y govern the 

l e g i t i m a c y of the Poarch Band's r e c o g n i t i o n i n 1984. See  

B r i e f of the A p p e l l a n t , 27; See a l s o B r i e f of the  

A p p e l l e e s , 30. 

The r e a l i t y t h a t the Poarch Band does not c o n f r o n t i s 

t h a t the o n l y p r o p e r avenue f o r the t r i b e t o e s t a b l i s h i t s 

s o v e r e i g n a u t h o r i t y over t e r r i t o r y i t c l a i m s t o be f r e e 

from the j u r i s d i c t i o n of the S t a t e of Alabama i s through 

the mechanisms of the IRA, s p e c i f i c a l l y 25 U.S.C. § 465, 

and not 25 C.F.R. P a r t 83, as argued by the Poarch Band. 

See C i t y of S h e r i l l , N.Y. v. Oneida I n d i a n N a t i o n of New  

York, 544 U.S. 197, 221 (2005). A f t e r Oneida I n d i a n  

N a t i o n , i t i s a b s o l u t e l y c l e a r t h a t t h i s s t a t u t o r y s e c t i o n 

i s the Poarch Band's only potential source of protection 

from state j u r i s d i c t i o n , and a f t e r C a r c i e r i , i t i s even 

c l e a r e r t h a t the Poarch Band i s not e n t i t l e d t o the 

p r o t e c t i o n s a f f o r d e d by the IRA. See I d . 
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For t h e s e reasons, the time has come f o r a f i n d i n g t h a t 

the " a n a c h r o n i s t i c f i c t i o n " of t r i b a l immunity, as J u s t i c e 

Stevens d e s c r i b e s i t , i s a b r o g a t e d w i t h r e g a r d t o t r i b e s 

t h a t do not conform t o the l i m i t e d d e f i n i t i o n s of " I n d i a n " 

and " t r i b e " c o n t a i n e d i n the IRA. Oklahoma Tax Commission  

v. C i t i z e n Band Potawatomi I n d i a n T r i b e of Oklahoma, 4 98 

U.S. 505, 514 (1991). The d i s m i s s a l of t h i s case i s thus 

due t o be r e v e r s e d . 

II. A Finding That The Poarch Band Is Not Immune Is 
Necessarily A Finding That The T r i a l Court Has Subject 
Matter J u r i s d i c t i o n Over This Case. 

A. The Question Of Subject Matter J u r i s d i c t i o n May Be 
Raised At Any Time, Even Without I n i t i a t i o n By A Party. 

The Poarch Band expends f i v e s o l i d pages of i t s b r i e f 

t o t h i s Court a r g u i n g v i g o r o u s l y t h a t the A p p e l l a n t waived 

any argument on appeal as t o the s u b j e c t m a t t e r 

j u r i s d i c t i o n of the t r i a l c o u r t over t h i s case. For a 

v a r i e t y of r e a s o n s , t h i s argument i s m e r i t l e s s . F i r s t , a 

l a c k of s u b j e c t m a t t e r j u r i s d i c t i o n "may not be waived by 

the p a r t i e s " t o a case on a p p e a l . Ex p a r t e Smith, 438 So. 

2d 766, 768 ( A l a . 1983). Second, because of the magnitude 

of j u r i s d i c t i o n a l m a t t e r s , a p p e l l a t e c o u r t s i n Alabama must 

"tak e n o t i c e of them at any t i m e . " Nunn v. Baker, 518 So. 

2d 711, 712 ( A l a . 1987). T h i r d , even i f the A p p e l l a n t had 
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not r a i s e d the i s s u e i n h i s opening b r i e f (which he c l e a r l y 

d i d , and which i s d i s c u s s e d below i n more d e t a i l ) , an 

a p p e l l a t e c o u r t has a w e l l - s e t t l e d duty t o c o n s i d e r the 

q u e s t i o n of l a c k of s u b j e c t m a t t e r j u r i s d i c t i o n anyway, 

even ex mero motu. Ex p a r t e Smith, 438 So. 2d 766, 768 

( A l a . 1983). 

The A p p e l l a n t cannot waive t h a t which cannot be waived, 

cannot f o r f e i t t h a t which cannot be f o r f e i t e d , and cannot 

"sandbag" another p a r t y w i t h a l e g a l i s s u e t h a t a l l p a r t i e s 

t o l a w s u i t s i n Alabama are w e l l aware t o always be at 

i s s u e , i n every case, at every moment. 

B. The Appellant And Appellant's Amicus Each Addressed The 
Question Of Subject Matter J u r i s d i c t i o n To This Court. 

In t h i s case, the Court does not have t o r a i s e the 

i s s u e of s u b j e c t m a t t e r j u r i s d i c t i o n ex mero motu, however, 

because the A p p e l l a n t and A p p e l l a n t ' s amicus, the S t a t e of 

Alabama, each d i r e c t l y r a i s e d the i s s u e i n t h e i r b r i e f s . 

The A p p e l l a n t argued i n h i s opening b r i e f as f o l l o w s : 

L i k e w i s e , the l a n d where the events f o r m i n g the 
b a s i s of t h i s l a w s u i t o c c u r r e d were not p r o p e r l y 
t a k e n i n t o t r u s t f o r the Poarch Band, because the 
Poarch Band does not meet the d e f i n i t i o n s of 
" I n d i a n " and " t r i b e " under the I n d i a n 
R e o r g a n i z a t i o n A c t of 1934. Thus, the events 
f o r m i n g the b a s i s of t h i s l a w s u i t d i d not occur on 
" I n d i a n l a n d s , " and the t r i b e does not enjoy 
s o v e r e i g n immunity from the s t a t e c o u r t a c t i o n . 
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Therefore, the C i r c u i t Court of Montgomery County 
has j u r i s d i c t i o n over t h i s lawsuit, and i t s 
dismissal for lack of subject matter j u r i s d i c t i o n 
was improperly granted. 

B r i e f of the A p p e l l a n t , 12 (emphasis added). 

The Poarch Band's strenuous arguments n o t w i t h s t a n d i n g , 

the A p p e l l a n t p l a i n l y argued the i s s u e of s u b j e c t m a t t e r 

j u r i s d i c t i o n , s t a t i n g , i n essence, t h a t the grounds on 

which the Poarch Band po s s e s s e s no p r o t e c t i o n from the 

d o c t r i n e of t r i b a l immunity i n t h i s case are the same 

grounds on which t h i s Court may f i n d t h a t the s t a t e has 

s u b j e c t m a t t e r j u r i s d i c t i o n over the c l a i m s a s s e r t e d by the 

A p p e l l a n t . 

Furthermore, each i s s u e s t a t e d by the A p p e l l a n t i n h i s 

"Statement of the I s s u e s " r a i s e d the i s s u e of s u b j e c t 

m a t t e r j u r i s d i c t i o n . B r i e f of the A p p e l l a n t , 2. The 

A p p e l l a n t l a t e r argued t h a t " [ b ] e c a u s e immunity f l o w s from 

v a l i d f e d e r a l r e c o g n i t i o n , the Poarch Band i s not e n t i t l e d 

t o t r i b a l immunity and i s s u b j e c t t o l a w s u i t s i n s t a t e 

c o u r t s i n Alabama." B r i e f of the A p p e l l a n t , 45. 

P u n c t u a t i n g those arguments, the S t a t e of Alabama then 

spent n e a r l y the f i r s t h a l f of i t s amicus b r i e f f o c u s i n g 

s q u a r e l y on the i s s u e of s u b j e c t m a t t e r j u r i s d i c t i o n , 

p o i n t i n g out, j u s t as the A p p e l l a n t d i d , t h a t " [ t ] h e upshot 
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of C a r c i e r i i s t h a t the Poarch Band s h o u l d be t r e a t e d j u s t 

l i k e any o t h e r landowner f o r the purposes of s t a t e - c o u r t 

s u b j e c t - m a t t e r j u r i s d i c t i o n , u n l e s s i t was 'under f e d e r a l 

j u r i s d i c t i o n ' i n 1934." Amicus B r i e f of the S t a t e of  

Alabama, 10. 

C. I f The Poarch Band Is Not Immune, This Case Is 
Necessarily Subject To The J u r i s d i c t i o n Of Alabama Courts. 

The Poarch Band argued i n i t s M o t i o n t o D i s m i s s i n the 

t r i a l c o u r t t h a t the concept of immunity i s " w h o l l y 

d i s t i n c t " from the concept of j u r i s d i c t i o n . (C. 70). The 

Poarch Band argued t h i s p o i n t a g a i n i n i t s b r i e f b e f o r e 

t h i s C o u r t . See B r i e f of the A p p e l l e e s , 32-58. 

While the d i s t i n c t i o n advanced by the Poarch Band may 

be c o n c e p t u a l l y t r u e , r e a l i s t i c a l l y , the concepts of 

immunity and j u r i s d i c t i o n are i n t e r t w i n e d and r o u t i n e l y 

c o n f l a t e d by c o u r t s a t t e m p t i n g t o determine whether an 

I n d i a n t r i b e may be h a l e d i n t o a s t a t e c o u r t . See, e.g. 

Cossey v. Cherokee N a t i o n E n t e r p r i s e s , LLC^ 212 P. 3d 447 

(Okla. 2009); See a l s o B i t t l e v. Bahe, 192 P. 3d 810, 817 

(2008). E s s e n t i a l l y , i f t h i s Court determines t h a t the 

Poarch Band i s not e n t i t l e d t o t r i b a l immunity, then the 

Court has j u r i s d i c t i o n of the c l a i m s c o n t a i n e d i n the 
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Complaint, as a f u n c t i o n of the reasons t h a t the Poarch 

Band i s not immune pursu a n t t o C a r c i e r i . 

R e g a r d l e s s , however, of whether the Court determines 

t h a t the Poarch Band i s not e n t i t l e d t o immunity because 

t h i s l a w s u i t does not i n f r i n g e upon i t s s e l f - g o v e r n a n c e 

r i g h t s , or because the Department of the I n t e r i o r d i d not 

p r o p e r l y r e c o g n i z e the Poarch Band as an I n d i a n t r i b e , or 

because the Department of the I n t e r i o r was not e n t i t l e d t o 

t a k e the Poarch Band's l a n d i n t o t r u s t and c o n f e r freedom 

from s t a t e j u r i s d i c t i o n upon i t , the r e s u l t i s the same: 

the l a n d on which the a l l e g e d t o r t s o c c u r r e d i s not " I n d i a n 

C o u n t r y " and f a l l s w i t h i n the j u r i s d i c t i o n of the s t a t e 

c o u r t s of Alabama. 

I I I . The Appellees' Statement Of Facts And Argument Are 
Packed With Evidence And Arguments Raised For The F i r s t 
Time On Appeal, Which The Court Should Disregard. 

The Poarch Band argues, on one hand, t h a t the A p p e l l a n t 

" f o r f e i t e d " h i s argument t h a t the t r i a l c o u r t has s u b j e c t 

m a t t e r j u r i s d i c t i o n over the c l a i m s a s s e r t e d by making no 

argument c o n c e r n i n g j u r i s d i c t i o n (when he c l e a r l y d i d ) , 

w h i l e s i m u l t a n e o u s l y p r o l i f e r a t i n g s i g n i f i c a n t e v i d e n c e and 

arguments on a p p e a l t h a t earned no mention whatsoever i n 

the t r i a l c o u r t . I t i s w e l l - s e t t l e d t h a t a p p e l l a t e c o u r t s 
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cannot c o n s i d e r an i s s u e a s s e r t e d f o r the f i r s t time on 

ap p e a l , and the reason f o r t h i s b r i g h t - l i n e r u l e i s 

ob v i o u s : i t has not been p r o p e r l y p r e s e r v e d or p r e s e n t e d . 

See P o r t e r v. C o l o n i a l L i f e & Acc. I n s . C o . P o r t e r v. 

C o l o n i a l L i f e & Acc. I n s . Co., 828 So. 2d 907, 908 ( A l a . 

2002). The a p p l i c a t i o n of t h i s r u l e e l i m i n a t e s l a r g e 

swaths of the Poarch Band's b r i e f from t h i s C o u r t ' s 

c o n s i d e r a t i o n . 2 

A. The Poarch Band Presented No Facts To The T r i a l 
Court, And The Facts Presented In The B r i e f Of Appellees 
Are Not Contained In The Record On Appeal. 

The Poarch Band, i n a s t r a i n e d e f f o r t t o i n j e c t f a c t s 

i n t o t h i s a p p e a l t h a t i t made no e f f o r t t o p r o p e r l y 

p r e s e r v e f o r appeal i n the t r i a l c o u r t , encourages the 

Court t o t a k e " j u d i c i a l n o t i c e " of a v a s t q u a n t i t y of 

h i s t o r i c a l f a c t s and documents i n t r o d u c e d , f o r the f i r s t 

t i m e , on a p p e a l . 

In s upport of t h a t e f f o r t , the Poarch Band c i t e s a p a i r 

of cases from more than a c e n t u r y ago, i n which j u d i c i a l 

2 I t i s no s a v i n g grace t o the Poarch Band t h a t an A p p e l l e e 
may, g e n e r a l l y s p e a k i n g , make arguments on appeal t h a t i t 
d i d not make i n the t r i a l c o u r t ; at the v e r y l e a s t , the 
arguments made by the Poarch Band s h o u l d be s u p p o r t a b l e by 
f a c t s and evidence i n the r e c o r d on a p p e a l . 

17 



n o t i c e of a t r e a t y and the d i v i s i o n of a P r o t e s t a n t 

denomination were t a k e n . See B r i e f of the A p p e l l e e , 4. 

Th i s case i s e n t i r e l y d i f f e r e n t , and the Poarch Band i s not 

e n t i t l e d i n t h i s case t o " j u d i c i a l n o t i c e " of d i s p u t e d 

f a c t s t h a t i t d i d not p l a c e at i s s u e i n the t r i a l c o u r t 

below. 

The cases c i t e d by the Poarch Band do not e n t i t l e the 

Poarch Band t o c r e a t e a r e c o r d on appe a l where none e x i s t s . 

The Court c o u l d t a k e j u d i c i a l n o t i c e o f , f o r i n s t a n c e , the 

b o i l i n g p o i n t of water, the atomic number of the element 

Argon, or of c e r t a i n c l e a r l y e s t a b l i s h e d h i s t o r i c a l e v e n t s , 

such as the date on which the D e c l a r a t i o n of Independence 

was s i g n e d . 

The Poarch Band wants something d i f f e r e n t ; i t i n v i t e s 

the Court t o a l l o w i t t o p r e s e n t a competing s e t of f a c t s 

t o oppose t h i s a p p e a l t h a t i t e l e c t e d not t o p r e s e n t t o the 

t r i a l c o u r t , which the t r i a l c o u r t d i d not c o n s i d e r and 

which p u r p o r t , b e l a t e d l y , t o c o n t r a d i c t the f a c t s p r e s e n t e d 

by the A p p e l l a n t t o the t r i a l c o u r t . The p a r t i a l l y - c i t e d 

cases p r e s e n t e d by the Poarch Band o n l y e n t i t l e them t o ask 

f o r j u d i c i a l n o t i c e of f a c t s " of which no w e l l - i n f o r m e d man 

c o u l d be i g n o r a n t , " not a s e t of obscure and d i s p u t e d f a c t s 
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r a i s e d f o r the f i r s t time on a p p e a l . Malone v. La C r o i x , 

41 So. 724, 725 ( A l a . 1905). 

As the Poarch Band d i d not choose t o p r e s e n t t h e i r 

a l t e r n a t e u n i v e r s e of h i s t o r i c a l f a c t f o r the c o n s i d e r a t i o n 

of the t r i a l c o u r t , t h i s Court s h o u l d not c o n s i d e r t h e s e 

f a c t s t o be a l e g i t i m a t e p a r t of the r e c o r d on a p p e a l . The 

f a c t s p r e s e n t e d t o the t r i a l c o u r t by the A p p e l l a n t are the 

o n l y f a c t s t h a t are a p a r t of the Record on Appeal at a l l , 

and went e n t i r e l y u n c h a l l e n g e d i n the t r i a l c o u r t . These 

f a c t s were p r e s e n t e d d i r e c t l y from the Poarch Band's own 

o f f i c i a l h i s t o r y and are a l l t h i s Court s h o u l d c o n s i d e r on 

a p p e a l . 

B. The Poarch Band Made No Argument To The T r i a l 
Court That The Appellant's Challenge Must Be Brought Under 
The APA. 

1. The Court Should Disregard The Appellees' 
Belated Attack On Standing. 

The Poarch Band argues, f i r s t , t h a t " [ a ] n y c h a l l e n g e 

the [ s i c ] S e c r e t a r y ' s a c t i o n s under the R e c o g n i t i o n A c t and 

the r e g u l a t i o n s , must be brought under the f e d e r a l 

A d m i n i s t r a t i v e Procedure A c t . " B r i e f of the A p p e l l e e s , 31. 

Thi s i s no more than an argument t h a t the A p p e l l a n t does 

not have s t a n d i n g t o b r i n g t h i s a c t i o n , but the Poarch Band 

d i d not make any argument i n the t r i a l c o u r t as t o 
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s t a n d i n g , o n l y as t o immunity and j u r i s d i c t i o n of the s t a t e 

t r i a l c o u r t . 

The Poarch Band a g a i n i n v i t e s the Court t o do what i t 

s h o u l d not; c o n s i d e r an argument made f o r the f i r s t time on 

ap p e a l , which the t r i a l c o u r t d i d not c o n s i d e r , because i t 

was not asked t o . See P o r t e r v. C o l o n i a l L i f e & Acc. I n s . 

Co. , 828 So. 2d 907, 908 ( A l a . 2002). T h i s i s s u e was not 

p r o p e r l y p r e s e r v e d f o r a p p e a l . 

2. This Case Does Not Impact The Administrative 
Procedures Act. 

Even i f the i s s u e had been p r o p e r l y p r e s e r v e d f o r 

ap p e a l , t h i s case does not impact the A d m i n i s t r a t i v e 

Procedures A c t . Th i s case r e v o l v e s p u r e l y around the 

q u e s t i o n of whether the Poarch Band and the i n d i v i d u a l 

d efendants may be h a l e d i n t o Alabama s t a t e c o u r t t o answer 

the A p p e l l a n t ' s C omplaint. 

In the A p p e l l a n t ' s view, f o r the purposes of t h i s 

l a w s u i t , the Department of the I n t e r i o r may e n t e r i n t o a 

l a n d t r a n s a c t i o n w i t h any o r g a n i z a t i o n i t wishes, and the 

p r e c i s e n a t u r e of the t r a n s a c t i o n i s not of any i n t e r e s t t o 

the P l a i n t i f f i n t h i s case. However, i f the o r g a n i z a t i o n 

i n whose name l a n d i s h e l d i n t r u s t by the f e d e r a l 

government seeks t o access the b e n e f i t s of the l a n d , 
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i n c l u d i n g immunity from l a w s u i t and s t a t e j u r i s d i c t i o n , 

t h a t o r g a n i z a t i o n must meet the d e f i n i t i o n of an " I n d i a n 

t r i b e . " See Supra, 4-5; See a l s o B r i e f of the A p p e l l a n t , 

20-45. 

The Poarch Band was r e c o g n i z e d by the f e d e r a l 

government under a r e g u l a t i o n t h a t c o n t a i n s a d e f i n i t i o n of 

" I n d i a n t r i b e " t h a t c o n f l i c t s d i r e c t l y w i t h the IRA's more 

r e s t r i c t i v e d e f i n i t i o n of t h a t term, and the v e r y a c t of 

t r i b a l r e c o g n i t i o n f o r the Poarch Band i s thus i n v a l i d . 

See B r i e f of the A p p e l l a n t , 43-45. Furthermore, even i f 

the r e c o g n i t i o n of the Poarch Band was v a l i d , the group 

does not meet the IRA d e f i n i t i o n s of " I n d i a n " and " t r i b e , " 

and the Department of the I n t e r i o r never had the a u t h o r i t y 

t o c o n f e r the m y r i a d b e n e f i t s of the IRA's l a n d - i n t o - t r u s t 

p r o v i s i o n on the Poarch Band. See I d . R e g a r d l e s s of the 

i n t e n t of the Department of the I n t e r i o r when i t took the 

l a n d i n t o t r u s t , i n o r d e r f o r the Poarch Band t o v a l i d l y 

o b t a i n the b e n e f i t s of the l a n d , i n c l u d i n g immunity, they 

must meet the d e f i n i t i o n of an " I n d i a n t r i b e . " See I d . 

C. The Poarch Band Made No Argument To The T r i a l 
Court That The Appellant's Challenge Must Be Brought In 
Federal Court. 
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The Poarch Band a d d i t i o n a l l y argues t h a t the 

A p p e l l a n t ' s l a w s u i t s h o u l d have been brought i n f e d e r a l 

c o u r t . See B r i e f of the A p p e l l a n t , 31. T h i s argument i s 

a l s o new on appeal and was not c o n s i d e r e d by the t r i a l 

c o u r t , and thus was not p r o p e r l y p r e s e r v e d f o r a p p e a l . See  

P o r t e r v. C o l o n i a l L i f e & Acc. I n s . Co., 828 So. 2d 907, 

908 ( A l a . 2002). 

The Poarch Band was f r e e t o attempt a removal of t h i s 

case t o f e d e r a l c o u r t i f i t f e l t t h a t f e d e r a l c o u r t was the 

a p p r o p r i a t e forum, but i t d i d not. The Poarch Band was 

f r e e t o argue t o the t r i a l c o u r t t h a t t h i s l a w s u i t s h o u l d 

be d i s m i s s e d because i t p r o p e r l y belonged i n f e d e r a l c o u r t , 

but i t d i d not. The Poarch Band c o u l d have l i t i g a t e d t h i s 

i s s u e t h o r o u g h l y p r i o r t o t h i s a p p e a l , but chose not t o 

e x e r c i s e i t s r i g h t t o do so; a c c o r d i n g l y , t h i s Court i s not 

the p r o p e r forum i n which t o l i t i g a t e t h i s i s s u e . 

D. The Poarch Band Made No Argument To The T r i a l 
Court That The Secretary of the Interior Is An 
Indispensable Party. 

The Poarch Band f u r t h e r argues t h a t the A p p e l l a n t 

s h o u l d have named the S e c r e t a r y of the I n t e r i o r as a p a r t y 

t o h i s l a w s u i t . See B r i e f of the A p p e l l a n t , 31. T h i s 

argument i s a l s o new on appeal and was not c o n s i d e r e d by 
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the t r i a l c o u r t , and thus was not p r o p e r l y p r e s e r v e d f o r 

a p p e a l . See P o r t e r v. C o l o n i a l L i f e & Acc. I n s . Co., 828 

So. 2d 907, 908 ( A l a . 2002). L i k e each of the o t h e r 

arguments r a i s e d by the A p p e l l e e s f o r the f i r s t time on 

a p p e a l , t h i s argument s h o u l d be d i s r e g a r d e d by the C o u r t , 

as the Poarch Band was f r e e t o l i t i g a t e t h i s i s s u e i n the 

t r i a l c o u r t i f i t chose t o do so. 

E. The Letter Presented By The Tribe Is Not Part Of 
The Record On Appeal. 

The Poarch Band's attachment of a l e t t e r p u r p o r t e d l y 

w r i t t e n by A t t o r n e y G e n e r a l Strange t o an a t t o r n e y not 

i n v o l v e d i n the p r e s e n t case, which i t d i d not i n t r o d u c e 

i n t o the r e c o r d i n the t r i a l c o u r t and which i s not p a r t of 

the r e c o r d on a p p e a l , was c o m p l e t e l y i n a p p r o p r i a t e . The 

l e t t e r , and the argument ge n e r a t e d by the Poarch Band from 

the l e t t e r , s h o u l d be i g n o r e d by t h i s C o u r t . See P o r t e r v. 

C o l o n i a l L i f e & Acc. I n s . Co., 828 So. 2d 907, 908 ( A l a . 

2002). 

CONCLUSION 

The Poarch Band i n v o k e s the s p i r i t of Marbury v.  

Madison and i m p l o r e s t h i s Court i n i t s c o n c l u s i o n t o "say 

what the law i s ; " i n t h e i r argument, however, the A p p e l l e e s 

ask the Court t o say what the law used to be, not what i t 
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is presently i n t h i s p o s t - C a r c i e r i w o r l d . I t i s easy 

enough t o say what the law once was, and the Poarch Band 

proved e q u a l t o t h a t t a s k . In 2013, a f t e r C a r c i e r i , the 

law demands no o t h e r c o n c l u s i o n except t h a t the Poarch Band 

i s not e n t i t l e d t o t r i b a l immunity or a haven from 

j u r i s d i c t i o n i n the s t a t e c o u r t s of Alabama. 

There i s , a d d i t i o n a l l y , a g u l f between the sparseness 

of the Poarch Band's arguments b e f o r e the t r i a l c o u r t and 

the r e l a t i v e b u l k of t h e i r a p p e l l a t e b r i e f t o t h i s C o u r t , 

and the f a c t t h a t the Poarch Band f e l t c o m p e l l e d t o a t t a c h 

l a r g e q u a n t i t i e s of e v i d e n c e , c i t e l a r g e volumes of f a c t s 

and p r e s e n t m u l t i p l e arguments w i t h no support whatsoever 

i n the r e c o r d on appe a l o n l y u n d e r s c o r e s t h a t the f a c t u a l 

and l e g a l i s s u e s c r i t i c a l t o t h i s case need t o be f l e s h e d 

out i n the t r i a l c o u r t . Furthermore, i t s a c t i o n s are s t a r k 

e v i dence t h a t the Poarch Band d i d not meet i t s burden of 

p r o o f i n the t r i a l c o u r t t o support a d i s m i s s a l of t h i s 

case i n the f i r s t p l a c e . The t r i a l c o u r t ' s d i s m i s s a l of 

t h i s l a w s u i t i s due t o be r e v e r s e d . 
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