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Certificate as to Parties, Rulings, and Related Cases 

 Pursuant to Circuit Rule 28(a)(1), the undersigned counsel for Appellants in 

the above-captioned matter submits this Certificate as to Parties, Rulings, and 

Related Cases.  

(A)  Parties and Amici. 

Plaintiffs in the court below and Appellants in this Court are Ho-Chunk, 

Inc.; Woodlands Distribution Company; HCI Distribution Company; and Rock 

River Manufacturing Company.  

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and 

Circuit Rule 26.1, the undersigned counsel further submits that: 

• Ho-Chunk, Inc. (HCI) is the economic development arm of the 

Winnebago Tribe of Nebraska, a federally-recognized Indian tribe (Winnebago 

Tribe). HCI’s main purpose is to foster economic development on the Winnebago 

Reservation by creating jobs and other economic opportunities for Tribal members 

and to provide revenue directly to the Winnebago Tribal Government. The 

Winnebago Tribe is the sole owner of HCI; HCI has no parent company and no 

publicly-held company owns 10% or more of its stock.  
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• Woodlands Distribution Company (Woodlands) is a tobacco products 

distributor. Woodlands’ parent company is HCI and no publicly-held company 

owns 10% or more of its stock.  

• HCI Distribution Company (HCI Distribution) is a tobacco products 

distributor. HCI Distribution’s parent company is HCI and no publicly-held 

company owns 10% or more of its stock. 

• Rock River Manufacturing Company (Rock River) is a tobacco 

products manufacturer. Rock River’s parent company is HCI and no publicly-held 

company owns 10% or more of its stock.  

Defendants in the court below and Appellees in this Court are Jeff Sessions 

in his official capacity as Attorney General of the United States of America; the 

United States Department of Justice; Thomas Brandon in his official capacity as 

Acting Director of the United States Bureau of Alcohol, Tobacco, Firearms and 

Explosives; and the United States Bureau of Alcohol, Tobacco, Firearms and 

Explosives (ATF).  

(B) Ruling Under Review. Appellants seek review of the District Court  

Judge Christopher R. Cooper’s Order authored May 24, 2017 (Docket 22), 

granting Defendants’ Motion for Summary Judgment and denying Plaintiffs’ 

Cross-Motion for Summary Judgment, which was accompanied by a 

Memorandum Opinion (Docket 21) issued the same day. The Order is contained in 
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the Deferred Appendix (DA) at ECF 22, and the Memorandum Opinion is at DA 

ECF 21. The ruling under review pertains to the Contraband Cigarette Trafficking 

Act (CCTA), 18 U.S.C. §§ 2341, et seq., as implemented by 27 C.F.R. §§ 646, et 

seq. (1980). 

(C)  Related Cases. The case on review has not been previously before this 

Court or any other court. To the best of counsel’s knowledge, no other related 

cases currently are pending in this Court or in any other federal court of appeals, 

nor in any other court in the District of Columbia.  

 

/s/ B. Benjamin Fenner     
B. Benjamin Fenner 
 
Counsel for Appellants 
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JURISDICTIONAL STATEMENT 
 
 The District Court had subject matter jurisdiction under 28 U.S.C. § 1331 

(federal question) and 5 U.S.C. § 702, which waives the sovereign immunity of the 

United States with respect to any action for declaratory relief under 28 U.S.C. § 

2201. This action sought a declaratory judgment on the rights, privileges, and 

immunities of the parties under the recordkeeping provisions of the Contraband 

Cigarette Trafficking Act (CCTA), 18 U.S.C. § 2343, as implemented in 27 C.F.R. 

§§ 646, et. seq. (1980).   

This appeal is from a final Order dated May 24, 2017, which disposed of all 

parties’ claims. Appellant filed a timely notice of appeal on June 6, 2017. This 

Court has jurisdiction pursuant to 28 U.S.C. § 1291.  

STATEMENT OF ISSUES PRESENTED FOR REVIEW 
 
 Did ATF violate the Administrative Procedure Act (APA) when it changed 

its policy, originally promulgated through notice and comment rulemaking and 

exempting government instrumentalities from its recordkeeping requirements, by 

letters demanding the records of tribal government instrumentalities, contrary to 

longstanding practice and without notice and comment rulemaking? 

 Did ATF violate the CCTA by demanding records from tribal government 

instrumentalities in Indian country?  
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STATUTES AND REGULATIONS 
 
 The pertinent Statutes and Regulations are reprinted in the Addendum to this 

Brief.  

STATEMENT OF THE CASE AND FACTS 
 

This case is about tribal governments, recordkeeping under the CCTA, and 

the limits on an agency’s authority to change its rules and longstanding practice for 

the first time in litigation and without notice and comment rulemaking.   

I. CONGRESS PASSES THE CCTA AND ATF ISSUES THE 
CURRENT RECORDKEEPING REGULATIONS  

 
On January 15, 1980, ATF issued a notice of proposed rulemaking to 

implement the recordkeeping provisions of the 1978 CCTA. 45 Fed. Reg. 2855 

(Jan. 15, 1980). It gave interested persons forty-five days to submit comments. Id. 

at 2856. Approximately five months after the comment period closed, ATF issued 

its regulations resulting from the notice of proposed rulemaking. 45 Fed. Reg. 

48,609 (July 21, 1980)(to be codified at 27 C.F.R. pt. 296). 

In one comment, the government instrumentality that handles cigarettes for 

sale on military reservations requested “specific” regulatory language exempting it 

from the recordkeeping regulations. Id. at 48,612. ATF declined to add the 

requested specific exemption, reasoning as follows: because “person” under 1 

U.S.C. § 1 applies in the CCTA, it applies in the regulations. Further, because that 

definition exempts government instrumentalities, no exemption “specific” to the 
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government instrumentality handling cigarettes for military reservations was 

necessary. Id. Congress has not amended the definition of “person” in the CCTA 

and ATF has not changed its policy through notice and comment rulemaking.    

II. FORMATION OF THE TRIBAL ENTITIES 
 

The history of the Winnebago Tribe, like that of many tribes, is one of tragic 

upheaval and displacement. Before HCI’s creation, the Winnebago Reservation 

experienced chronic and severe unemployment reaching as high as sixty-five 

percent. ECF 1: 7; ECF 11-4: 2. This was due in large part to the unavailability of 

capital. ECF 1: 6-7. Much of the Winnebago Tribe’s land is held in trust by the 

United States government or has been diminished through allotment leaving the 

Tribe unable to fund its governmental programs through property tax revenue. Id. 

Compounding these difficulties is the fact that the Winnebago Tribe’s trust land 

may not be used as collateral for conventional loans. See generally Kelly S. 

Croman, Why Begger Thy Indian Neighbor?, Joint occasional Papers on Native 

Affairs, 5 (May 4, 2016), http://nni.arizona.edu/application/files/8914/6254/9090/ 

2016_Croman_why_beggar_thy_Indian_neighbor.pdf. The historic attrition and 

legal form of tribal land holdings denies tribes the major source of funding 

available to virtually every other government. See Id. Tribes, including the 

Winnebago Tribe, are required to provide essential governmental services but do 
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not have the real property tax base available to other governments to fund those 

services. ECF 1: 6-7; ECF 11-4: 2.   

 In order to address this problem, in 1994 the Winnebago Tribe created HCI. 

HCI’s main purpose is to foster economic development on the Winnebago 

Reservation, create economic opportunities for Tribal members, and provide 

revenue directly to the Winnebago Tribal Government. ECF 1: 6-7; ECF 11-4: 3.  

The Winnebago Tribe owns one hundred percent of the profits earned by 

HCI. ECF 11-4: 3. It uses these funds to support Winnebago Tribal social welfare 

programs, such as elder and child care, as well as basic government services. ECF 

1: 7; ECF 11-4: 3. The Winnebago Tribe has also used this money to fund special 

programs such as down payment assistance for tribal members seeking to buy a 

home. Id. A copy of HCI’s 2016 Annual Report and a short video highlighting the 

development in the Winnebago Tribal community made possible by HCI is 

available at http://www.hochunkinc.com. 

 Subsidiaries are a necessary part of HCI’s structure given both the variety of 

businesses it oversees and its involvement in federal government contracting, 

which often requires a separate organizational structure. ECF 11-4: 3-4. HCI 

Distribution, Woodlands, and Rock River (collectively, the Tribal Entities) are 

three subsidiary corporations of HCI. ECF 11-4: 4. Each of the Tribal Entities was 

created by the Winnebago Tribe and organized under Winnebago Tribal law. ECF 
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11-4: 4. Each is wholly owned by HCI. ECF 1: 4. Their profits are also wholly 

owned by HCI and thus the Winnebago Tribe. ECF 11-4: 4. ATF does not dispute 

that the Winnebago Tribe created HCI as “a wholly-owned tribal corporation to 

serve as the Tribe’s primary economic development arm.” ECF 14-1: 1. 

III. THE CCTA IS AMENDED 
 

In 2006, Congress enacted the USA PATRIOT Improvement and 

Reauthorization Act of 2005. PL 109-177, March 9, 2006, 120 Stat. 192. This 

amended the CCTA to, among other things, add reporting requirements to federal 

and state authorities for non-face-to-face “delivery” sales and provide for State, 

local, and private civil enforcement of the CCTA. Id.     

Tribes raised concerns to Congress over the amendment’s impacts to tribal 

sovereignty. See 151 Cong. Rec. H6273-04, (daily ed. July 21, 2005) (Statement of 

Rep. Coble), 2005 WL 1703380, at *H6284. In response, Congress added language 

to the amendment to “mitigate” these tribal concerns by “protecting tribal 

governments and tribal sovereignty . . . .” Id. 

Congress mitigated tribal concerns by adding an explicit tribal government 

exemption from the reporting requirement. 18 U.S.C. § 2343(b). It also, like state 

and local governments, exempted tribes from private enforcement actions. 18 

U.S.C. § 2346(b)(1). Congress further aligned tribal governments with state and 

local governments by upholding each government’s sovereign immunity from 

USCA Case #17-5140      Document #1705591            Filed: 11/21/2017      Page 15 of 68



6 
 

unconsented lawsuits. 18 U.S.C. § 2346 (b)(2). Finally, Congress added language 

that nothing in the CCTA “shall be deemed to . . . restrict, expand, or modify any 

sovereign immunity of a State or local government, or an Indian tribe.” Id. 

Notably, the 2006 amendment to the CCTA did not change the definition of 

“person” used in the statute. H.R. Conf. Rep. 95-1778, 1978 U.S.C.C.A.N. 5535 at 

5538 (“The conference substitute deletes the definition of ‘person’ because 

‘person’ is defined in 1 U.S.C. 1 for all act [sic] of Congress.”)  

ATF attempted to implement the 2006 amendment to the CCTA through 

notice and comment rulemaking. 75 Fed. Reg. 44,173 (July 28, 2010). This notice 

of proposed rulemaking (NPRM) was never finalized. See ECF 21: 2. Regardless, 

like the underlying 2006 amendment to the CCTA, the NPRM did not attempt to 

change the definition of “person” in the regulations. 75 Fed. Reg. 44,173. Neither 

did it address the exemption for government agencies and instrumentalities in the 

recordkeeping regulations. See Id. 

IV. THE TRIBAL ENTITIES RECEIVE RECORD DEMANDS  
 
In keeping with the government instrumentality exemption and sovereignty 

protections in the CCTA and carried forward in the regulations, prior to 2016, none 

of the Tribal Entities had ever received a demand for records under the CCTA. Nor 

had the CCTA been enforced against any of the other tribal government 
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instrumentalities dealing in tobacco products through the recordkeeping provisions 

or otherwise. Trans. at 7:22-25, 8:1-13, 17:21-25, 18:1-18 May 2, 2017.  

Then, on or about June 24, 2016, HCI Distribution, Woodlands, and Rock 

River each received substantively identical letters from ATF at their locations on 

the Winnebago Tribe’s Reservation. ECF 1: 7, 17-18, 21-22, 25-26. The letters 

demanded records the Tribal Entities were now supposedly “required” to maintain 

pursuant to the regulations. Id. Lacking any findings of fact, explanation, or 

analysis, ATF merely imposed the recordkeeping requirements on each of the 

Tribal Entities as a non-exempt “person.” ECF 1: 17-18, 21-22, 25-26. In a 

footnote, the letters stated that the CCTA applies to Native Americans and Native 

American entities. Id. (citing cases against individuals). Nowhere do the letters 

recognize or address the government instrumentality exemption from the 

recordkeeping requirements or the sovereign immunity protections in the CCTA. 

Finally, the letters referenced the civil and criminal penalties for knowing 

violations of the “rules and regulations.” Id. at 18, 22, 26. 

V. DISTRICT COURT LITIGATION 
 

The Tribal Entities filed their complaint shortly after receipt of the record 

demands. ECF 1. The complaint sought a declaration that ATF violated the APA 

because the recordkeeping provisions of the CCTA as implemented by ATF do not 

apply to the Tribal Entities. Id. The District Court assumed that the Tribal Entities 
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are instrumentalities of a tribal government, held that the recordkeeping provisions 

of the CCTA as implemented by ATF apply to them, and, on cross-motions for 

summary judgment, upheld ATF’s record demands. ECF 21: 11, 15.  

SUMMARY OF THE ARGUMENT 
 

In June 2016, ATF sent letters to Woodlands, Rock River, and HCI 

Distribution demanding inspection of records and threatening fines and 

imprisonment for “knowing violations of rules and regulations promulgated under 

[the CCTA]. . . .”  

Such demands and threats were unprecedented: prior to June 2016, ATF 

never once requested records from the Tribal Entities in all their time operating in 

the tobacco-product business.   

ATF’s longstanding practice of not demanding records from the Tribal 

Entities is consistent with the regulations promulgated through notice and 

comment rulemaking in 1980 and still effective today. In the regulations, ATF 

explicitly states that “government agencies and instrumentalities are exempt from 

the requirements of this rule.” 45 Fed. Reg. 48,612. As arms of the federally-

recognized Winnebago Tribe, the Tribal Entities are government instrumentalities. 

See ECF 14-1: 1.   

By enforcing the recordkeeping requirements against the Tribal Entities, 

ATF amended its policy through enforcement letters and then applied it 
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discriminately to just one of several tribes operating in the tobacco-product 

business without notice and comment. ATF also failed to recognize or offer any 

explanation for changing the regulatory exemption and departing from its 

longstanding practice. For these reasons, ATF violated the APA.  

In addition to the APA violation, ATF violated the CCTA when it attempted 

to enforce the recordkeeping requirements against the Tribal Entities. Specifically, 

ATF’s demands violate the statutory protections of tribal sovereign governmental 

immunities in the CCTA, protections evident in the text and legislative history of 

the statute.   

ATF’s June 2016 record demands violate the APA and the CCTA and 

should be vacated.  

ARGUMENT 
 

I. STANDARD OF REVIEW 
 

 The Court of Appeals reviews a district court’s decision to grant summary 

judgment de novo. Crooks v. Mabus, 845 F.3d 412, 416 (D.C. Cir. 2016). Thus, 

this Court reviews agency action under the APA independently, giving “no 

particular deference to the judgment of the District Court.” Id. This Court must 

vacate agency action found to be “‘arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.’” Id. (quoting 5 U.S.C. § 706(2)(A)).  
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II. ATF VIOLATED THE APA WHEN IT ENFORCED THE 
RECORDKEEPING REQUIREMENTS AGAINST THE TRIBAL 
ENTITIES  

 
A. ATF violated the APA when it changed its rule and departed 

from longstanding practice unknowingly and without a 
detailed justification.  

 
ATF has failed to acknowledge or provide a detailed justification for 

changing its position that government instrumentalities are exempt under the 

recordkeeping requirements. Its actions are thus arbitrary and capricious and 

should be vacated. 

In FCC v. Fox Television Stations, Inc., the Supreme Court addressed the 

standard of review used when an agency changes or reverses its own prior policy. 

When an agency changes or reverses a prior policy, it must “display awareness that 

it is changing position.” Fox Television Stations, 556 U.S. 502, 515 (2009) 

(emphasis in original). That is, it may not “depart from a prior policy sub silentio 

or simply disregard rules that are still on the books.” Id. The agency must also 

supply a “reasoned analysis” for the change in position. Motor Vehicle Mfrs. Ass’n 

of United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 57 (1983); 

Dillmon v. Nat’l Transp. Safety Bd., 588 F.3d 1085, 1089 (D.C. Cir. 2009).  

During notice and comment rulemaking, ATF stated on the record that 

“government agencies and instrumentalities” are exempt from the “recordkeeping 

requirements of this subpart.” 45 Fed. Reg. 48,612. It added in response to a 
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request for regulatory language exempting a specific government instrumentality 

that “ATF does not feel that any further specific regulatory language is necessary.” 

Id. This statement was signed by the ATF’s Acting Director and approved by its 

Assistant Secretary of Enforcement and Operations for publication in the Federal 

Register as the “Final rule: Treasury decision” with an effective date of September 

19, 1980. Id. These regulations, as codified in 27 C.F.R. §§ 646, et seq., are still 

the law.  

ATF has not once enforced the recordkeeping requirements against any 

tribal government instrumentality dealing in tobacco products since the regulations 

were published. Trans. at 7:22-25, 8:1-13, 17:21-25, 18:1-18 May 2, 2017. It has 

not sought records from any of the Tribal Entities since HCI Distribution began 

distributing tobacco products. This exhibits ATF’s longstanding policy of 

exempting government instrumentalities from the recordkeeping requirements.  

This change in longstanding policy is arbitrary and capricious under Fox 

Television Stations. First, ATF has not displayed any “awareness that it is 

changing position.” Fox Televisions Stations, 556 U.S. at 515 (emphasis in 

original). The purpose of this requirement is to ensure that an agency’s “prior 

policies and standards are being deliberately changed, not casually ignored.” 

Dillmon, 588 F.3d at 1089 (internal quotations omitted). In demanding records 

here, ATF did not acknowledge its longstanding policy of exempting government 
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instrumentalities from the recordkeeping requirements or its lack of prior 

enforcement against tribes. Neither did it recognize that its decision to begin 

enforcing the recordkeeping requirements against government instrumentalities 

such as the Tribal Entities was contrary to that policy.    

Additionally, ATF failed to exhibit the reasoned decision making required of 

agencies. “Reasoned decision making . . . necessarily requires the agency to 

acknowledge and provide an adequate explanation for its departure from 

established precedent,” and an agency that neglects to do so acts arbitrarily and 

capriciously. Id. at 1089-90. This also includes a showing that “there are good 

reasons for the new policy.” Fox Television Stations, 556 U.S. at 515. Finally, a 

“more detailed justification” than that required for a policy “created on a blank 

slate” is required when an agency’s “prior policy has engendered serious reliance 

interests,” or when the new policy rests on factual findings that contradict those 

underlying the previous policy. Id. 

 When ATF sent demand letters to each of the Tribal Entities, it failed to 

explain why government instrumentalities are no longer to be considered exempt 

under the recordkeeping provisions. In lieu of any explanation, let alone “good 

reason,” the letters merely list the statutory and regulatory provisions under which 

ATF demands inspection. ECF 1: 17-18, 21-22, 25-26. In neglecting to address 

that the Tribal Entities are government instrumentalities, ATF “entirely failed to 
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consider an important aspect of the problem,” which is quintessential “arbitrary 

and capricious” decision making. See State Farm, 463 U.S. at 43.  

ATF provided a justification for exempting government instrumentalities 

from its recordkeeping requirements in 1980. 45 Fed. Reg. 48,612. As ATF is not 

creating policy on a “blank slate,” it now must give a “more detailed justification” 

for its new policy removing or altering that exemption. Fox Television Stations, 

556 U.S. at 515. The Tribal Entities have relied on their status as government 

instrumentalities since HCI Distribution formed as a government instrumentality of 

the Winnebago Tribe in 1999. ATF did not take into account the legitimate 

reliance of tribal government instrumentalities or the communities they support 

when changing its longstanding policy for the first time in its demand letters.  

 Similarly, the Supreme Court cautions that “when an agency’s interpretation 

conflicts with a prior interpretation, or when it appears that the interpretation is 

nothing more than a ‘convenient litigation position’ or a ‘post hoc rationalization’ 

advanced by an agency seeking to defend past agency action against attack,” the 

new interpretation should not be given deference. Christopher v. SmithKline 

Beecham Corp., 567 U.S. 142, 155 (2012) (internal citations and alteration 

omitted). Otherwise, the Tribal Entities would have to “divine the agency’s 

interpretations in advance or else be held liable when the agency announces its 

interpretations for the first time in an enforcement proceeding and demands 

USCA Case #17-5140      Document #1705591            Filed: 11/21/2017      Page 23 of 68



14 
 

deference.” Id. at 159. ATF’s lack of awareness and detailed justification violates 

the APA and its attempt to amend its policy to apply the recordkeeping 

requirements to tribal government instrumentalities for the first time in this 

litigation should be vacated.   

B. ATF violated the APA because it did not engage in notice and 
comment rulemaking when it amended its regulations.   

 
ATF did not engage in notice and comment rulemaking when it changed the 

recordkeeping rule to include government instrumentalities. Its actions are thus 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law” and should be vacated. Mabus, 845 F.3d at 416. 

In Perez v. Mortgage Bankers Ass’n, the Supreme Court makes clear that 

when a government agency promulgates a rule through notice and comment 

rulemaking, it must also follow notice and comment procedures when amending 

that same rule.  See Perez v. Mortgage Bankers Ass’n, 135 S.Ct. 1199, 1206 

(2015). 

ATF nonetheless attempted to rely on the Perez court’s finding that “an 

agency need not use notice-and-comment procedures when it wishes to issue a new 

interpretation of a regulation that deviates significantly from one the agency has 

previously adopted.”  Reply in Support Mot. Summ. Affirm. at 9-10. ATF’s 

selective reliance on Perez ignores that court’s finding that the “D.C. Circuit 

correctly read[s] § 1 of the APA to mandate that agencies use the same procedures 
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when they amend or repeal a rule as they used to issue the rule in the first 

instance.”  Perez, 125 S.Ct. at 1206.  

Unlike here, at issue in Perez was whether an agency can give a new 

interpretation of a regulation that conflicts with a prior interpretation without 

complying with notice and comment. At issue on this appeal, however, is ATF’s 

amendment of a regulation it promulgated through notice and comment 

rulemaking, not a departure from a previous interpretation. 

Here, ATF used notice and comment in 1980 to issue the rule that 

“government agencies and instrumentalities are not included in the definition of 

‘person’ in these regulations.” 45 Fed. Reg. 48,612. It has adhered to that rule ever 

since. ATF now attempts to amend that rule, some thirty-seven years later, through 

letters to the Tribal Entities demanding records. ECF 1: 17-18, 21-22, 25-26. 

Compliance with the APA requires that an amendment to the government 

instrumentality exemption be accomplished through notice and comment 

rulemaking, not by enforcement letters. 

C. ATF did not give the Tribal Entities the notice or the 
opportunity to comment that the APA demands. 

 
ATF did not give the Tribal Entities any notice or opportunity to comment 

on its proposed rule change. This procedural failing alone is sufficient to vacate 

ATF’s action.  
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On this point, McLouth Steel Products Corp. v. Thomas is controlling. 838 

F.2d 1317 (D.C. Cir. 1988). Like the Tribal Entities here, the Petitioners in 

McLouth Steel Products argued that the administrative agency promulgated a rule 

without adherence to notice and comment rulemaking. Id. at 1319. In response, the 

agency argued that it complied with notice and comment because it listed the 

details of the challenged rule in the appendix to a “proposed rule and request for 

comment” published in the Federal Register. Id. at 1322. The court found this 

inadequate; “notice,” it said, “must be clear and to the point.” Id. (citing cases).  

Responding to the court’s finding of defective notice, the agency argued 

that, “despite the procedural irregularities, [petitioner] cannot secure reversal of the 

[agency action] . . . unless it demonstrates that the irregularities caused ‘specific 

prejudice . . . .’” Id. The court rejected this argument, setting out the rule in this 

Circuit that an agency’s failure to comply with notice and comment cannot be 

considered harmless if there is any question as to whether that failure had any 

effect. “Even if the challenger presents no bases for invaliding the rule on 

substantive grounds, we cannot say with certainty whether petitioner’s comments 

would have had some effect if they had been considered when the issue was open.” 

Id. at 1324.  

More so than the EPA in McLouth Steel Products, ATF failed to give any 

sort of notice or the opportunity to comment on the rule change amending the 
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application of the recordkeeping requirements, effectively forcing the Tribal 

Entities to make substantive arguments in this litigation that they could have made 

during the notice and comment process. ATF’s failure to engage in notice and 

comment rulemaking before imposing new obligations on the Tribal Entities 

violates the APA. ATF’s attempt to amend the regulations to apply the 

recordkeeping requirements to the Tribal Entities should be vacated. 

Vacating ATF’s actions for lack of notice and comment is not only the law 

but is good policy. First, ATF has yet to update its regulations to implement the 

2006 revisions to the CCTA. These revisions substantively changed the statute and 

have not yet been incorporated into ATF’s rules. Paradoxically, the District Court 

cited these unimplemented statutory revisions as evidence of the scope of the 

regulations. ECF 21: 9,13. During the process of updating the regulations to 

comport with the amended CCTA, ATF would have the opportunity to conduct 

notice and comment on whether to apply the recordkeeping requirements to 

government instrumentalities (tribal or otherwise). 

Further, in responding to comments, ATF would have an opportunity to 

address the concerns of tribal instrumentalities throughout the country dealing in 

tobacco products and the tribal populations they serve.  This would allow for fair 

and evenhanded application of any new rule to similarly situated tribal 

instrumentalities, avoiding the disparate and prejudicial application of the rule 
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change ATF seeks to apply solely against the Winnebago Tribe in this litigation 

without forewarning, reasoning, or guidance.  

Finally, enforcing the notice and comment requirement here would help to 

uphold the Department of Justice’s tribal consultation policy. See 79 Fed. Reg. 

73,905. This policy requires the department to engage in meaningful consultation 

with tribal officials when “developing new or amended policies” that may affect 

tribes. Id. See also Office of the Attorney General, Department of Justice Policy 

Statement on Tribal Consultation, 0300.01 (Aug. 29, 2013), available at 

https://www.justice.gov/sites/default/files/otj/docs/doj-memorandum-tribal-

consultation.pdf (last visited Nov. 20, 2017) (“The Department of Justice will 

consult with federally recognized Tribes before adopting policies that have Tribal 

implications. . . . [P]olicies have Tribal implications if they ‘have substantial direct 

effects on one or more Indian tribes . . . .’”) (quoting Executive Order 13175). 

ATF did not consult with the Tribal Entities or with any Winnebago Tribal official 

before it sought to change its longstanding policy and prejudicially apply its 

recordkeeping requirements for the first time in this litigation. Not only does the 

law, but policy considerations also direct that ATF’s attempt to impose new 

obligations on the Tribal Entities without notice and comment should be vacated.  
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III. ATF VIOLATED THE CCTA IN ENFORCING THE 
RECORDKEEPING REQUIREMENTS AGAINST THE TRIBAL 
ENTITIES  
 

A. The Canon favoring Indians applies here.  
 

As the United States Supreme Court and this Court recognize, standard 

tenets of interpretation “do not have their usual force in cases involving Indian 

law.” Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1444-45 (D.C. Cir. 

1988) (quoting Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985)), cert. 

denied, 488 U.S. 1010 (1989). When analyzing the text of a statute, it is “settled” 

in this Circuit that ambiguities “are to be read liberally in favor of the Indians.” 

City of Roseville v. Norton, 348 F.3d 1020, 1032 (D.C. Cir. 2003) (citing cases). 

See also Cobell v. Norton, 240 F.3d 1081, 1101 (D.C. Cir. 2001) (applying the 

Indian canon of construction to agency policy as well as statutes). If there is any 

ambiguity in cases involving Indian law, and if the text “can reasonably be 

construed as the Tribe would have it construed, it must be construed that way.” 

Hodel, 851 F.2d at 1445 (emphasis in original).  

This is especially true here where the statute contains exceptions expressly 

enacted for the benefit of Tribes. CCTA § 2346 states as follows: 

Nothing in this chapter shall be deemed to abrogate or constitute a 
waiver of any sovereign immunity of a State or local government, or 
an Indian tribe against any unconsented lawsuit under this chapter, or 
otherwise to restrict, expand, or modify any sovereign immunity of a 
State or local government, or an Indian tribe.   
 

USCA Case #17-5140      Document #1705591            Filed: 11/21/2017      Page 29 of 68



20 
 

18 U.S.C. § 2346(b)(2). As discussed below, the CCTA’s protections against 

restricting, expanding, or modifying any state, local, or tribal immunity take form 

in the CCTA’s text and legislative history.  

B. ATF’s inclusion of Indian country within the definition of 
“State” and of tribal government instrumentalities within the 
definition of “person” violate the CCTA. 

 
a. The definitional language used and incorporated within the 

CCTA supports the Tribal Entities’ construction.  
 

The CCTA and regulations define “State” as “a State of the United States, 

the District of Columbia, the Commonwealth of Puerto Rico, or the Virgin 

Islands.” 18 U.S.C. § 2341(4); 27 C.F.R. § 646.143. “Indian country,” a legal term 

of art defined in 18 U.S.C. § 1151 as reservation trust lands, dependent Indian 

communities, and Indian allotments, is not among the jurisdictions listed under the 

definition “State.” This is evident not only in the precise definition of “State” 

above, but also throughout the CCTA, where Congress distinguished “Indian 

country (as defined in [18 U.S.C. § 1151])” as a distinct jurisdiction beyond the 

reach of “State, . . . local, [or private]” civil enforcement actions. 18 U.S.C. § 

2346(b)(1). Interpreting CCTA § 2341(4) (defining “State”), as incorporated in 27 

C.F.R. § 646.142 (establishing the “Territorial extent” of the regulations), to apply 

to the Tribal Entities operating in “Indian country” expands the definition of 

“State” beyond the statutory text.  
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Implying the inclusion of “Indian country” within “State” also 

impermissibly places Indian country under the jurisdiction of the state, leading to 

unlawful results. It is a bedrock tenet of federal Indian law that states generally do 

not have jurisdiction over Indian country. See, e.g., Michigan v. Bay Mills Indian 

Cmty., 134 S. Ct. 2024 (2014). This extends to tax and regulatory jurisdiction over 

tobacco product sales in Indian country for, among other things, tribal-value-added 

tobacco products (see, e.g., Washington v. Confederated Tribes of Colville Indian 

Reservation, 447 U.S. 134, 156-57 (1980)), and non-tribal-value-added tobacco 

products sold to non-tribal members in Indian country where the state imposes 

more than “minimal burdens” on Indian businesses to aid in state tax collection or 

enforcement. See, e.g., Dep't of Taxation & Fin. of New York v. Milhelm Attea & 

Bros., 512 U.S. 61, 73 (1994). 

“Indian country” is not legally or jurisdictionally part of a state. It is a 

distinct reservation that is, as relevant here, generally outside a state’s power to 

regulate or tax.  Impliedly including Indian country within “State” violates the 

rights Tribes retain within their reserved lands and violates the sovereign immunity 

protections in CCTA § 2346(b)(2).  

In addition to the definitions of “State” and “Indian country” in the CCTA 

(as carried forward in the regulations), the definition of “person” must also be 

construed according the plain language of the statute so as to uphold the sovereign 
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immunity protections in § 2343(b)(2). See United Savings Ass’n v. Timbers of 

Inwood Forest Associates, 484 U.S. 365, 371 (1988).   

As ATF recognizes, “Congress has intended the definition of ‘person’ in 1 

U.S.C. § 1 to apply in [the CCTA]. Government agencies and instrumentalities are 

not included in that definition.” 45 Fed. Reg. 48,612. See also H.R. CONF. REP. 

95-1778, 1978 U.S.C.C.A.N. 5535 at 5538 (deleting the definition of “person” 

from the CCTA “because ‘person’ is defined in 1 U.S.C. 1 for all act [sic] of 

Congress”). Like states, tribal government agencies and instrumentalities are not 

“persons” under 1 U.S.C. § 1. See Wilson v. Omaha Indian Tribe, 442 U.S. 653, 

667 (1979) (stating that in “common usage, the term ‘person’ does not include the 

sovereign . . . .”). See also Inyo Cty., Cal. v. Paiute-Shoshone Indians of the 

Bishop Cmty. of the Bishop Colony, 538 U.S. 701 (2003) (holding that a tribal 

corporation is not a “person”).  

The definitions used in the CCTA as carried forward in the regulations are 

clear in: (1) distinguishing between “State” and “Indian country,” and (2) the 

exclusion of government instrumentalities from “person.” Additionally, the 

legislative history, CCTA text, and broader policy concerns support the Tribal 

Entities’ interpretation. Cf. Hodel, 851 F.2d at 1145. 
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b. The legislative history of the CCTA supports the Tribal 
Entities’ construction. 

 
In June 1974, the Senate first reported S. 1487, “relating to racketeering in 

the sale and distribution of cigarettes.” S. Rep. No. 95-962, at *1 (1974). In the 

“Legislative Need” section of the report, the Senate found as follows: 

Four distinct types of cigarette bootlegging have been identified by 
those who have surveyed and analyzed the problem: [1] Organized 
cigarette smuggling . . . from low-tax States to high-tax States for 
profit . . . . [2] Mail-order purchase of cigarettes . . . from low-tax to 
high-tax States . . . . [3] Purchase of cigarettes through tax-free outlets 
includes cigarettes obtained from three primary sources: international 
points of entry, military post exchanges, and Indian reservations. In 
some instances the cigarettes are resold for profit within a high-tax 
State . . . . [4] Casual cigarette smuggling . . . [where] the individual . . 
. does not make a profit . . . .”  
 

Id. at *5-6. Above, and throughout the CCTA’s legislative history, the Senate (and 

House) distinguished between these “four distinct types of cigarette bootlegging,” 

and repeatedly grouped “tax-free” sales from “military post exchanges [] and 

Indian reservations” together. Id. As discussed immediately below, Congress 

retained this distinction in the final version of the statute and ATF incorporated it 

into the recordkeeping regulations.  

In March 1978, the Joint Committee on Taxation prepared a Description of 

Bills Relating to Cigarette Taxation and Cigarette Smuggling. Staff of J. Comm. on 

Taxation, 95th Cong., Report on Cigarette Taxation and Cigarette Smuggling 
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(Comm. Print 1978). Similar to the Senate report on S. 1487, it equated “tax-free 

sales on military bases and Indian reservations.” Id. at 12.  

In the October 1978 Congressional Record, the House Judiciary Committee 

explicitly noted that it “does not intend this bill to address the current exemption 

from State taxation of cigarette sales on Indian reservations, and nothing in this bill 

is intended to affect any immunity from State tax held by any Indian or Indian tribe 

. . . .” 124 Cong. Rec. 33277 (1978). Similarly, the Senate Judiciary Committee 

attached as an exhibit to its October 1977 Hearing, the Advisory Committee on 

Intergovernmental Relations report distinguishing the “Tax-Free Purchase of 

Cigarettes” as “sales exempt from State and local taxation . . . due to the exemption 

of sales at military bases and . . . Indian reservations.” Advisory Comm. on 

Intergovernmental Relations, 95th Cong., Rep. on Cigarette Bootlegging: A State 

and Fed. Responsibility 58 (Comm. Print 1977).    

Finally, when asked whether government instrumentalities supplying 

cigarettes to military reservations had to keep records, ATF upheld the statutory 

intent as expressed above and reiterated in the October 1978 Conference Report,1 

and said no: “government agencies and instrumentalities are not included in the 

definition of ‘person’ in these regulations.” 45 Fed. Reg. 48,612.  

                                                           
1 H.R. Conf. Rep. 95-1778, 1978 U.S.C.C.A.N. 5535 at 5538. 
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The tribal government exemption from “person” finds further support in the 

legislative history behind the 2006 amendments to the CCTA. The House colloquy 

recognized that tribal sovereignty is a “fundamental principle of law” and stated as 

follows: “enforcement against tribes or in Indian country, as defined in Title 18 

Section 1151, will not be authorized . . . .”  151 Cong. Rec. H6273-04, (daily ed. 

July 21, 2005) (Statement of Rep. Coble), 2005 WL 1703380, at *H6284. 

c. The text of the CCTA supports the Tribal Entities’ 
construction. 

 
The distinctions between State, local, and tribal jurisdictions and the 

exclusion of government instrumentalities from the definition of “person” in the 

statutory definitions and legislative history are applied throughout the rest of the 

CCTA. 

Initially, the enforcement section of the CCTA says that a State, through its 

attorney general; a local government, through its chief law enforcement officer; or 

a federally licensed manufacturer may bring a civil action against “any person” 

violating the CCTA. It clarifies the definition of person by stating that: (1) 

federally licensed manufacturers may not bring an action against a State or local 

government and (2) that no civil action may be brought under this section against 

an Indian tribe. 18 U.S.C. § 2346(b)(1). These government exclusions from 

“person” carry forward the 1 U.S.C. § 1 definition of “person.”   
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In addition, the government exemption from “person” applies in the 

reporting section of the statute. The CCTA requires “any person” who engages in a 

“delivery sale” (defined as a non-face-to-face transaction) to submit reports to the 

United States Attorney General and Secretary of the Treasury and to the “attorneys 

general and the tax administrators of the States from where the shipments . . . 

originated and concluded.” 18 U.S.C. § 2343(b). As in the enforcement section, 

here too Congress excluded tribal governments from “any person.” This exemption 

was inserted by Congress to uphold the jurisdictional protections in the statute: not 

only are tribes explicitly protected from State and local civil enforcement action, 

they are also explicitly protected from reporting sales to State law enforcement and 

State tax administrators.  

The District Court, however, erroneously reasoned that because a tribal 

government is not a “person” under the reporting requirements of § 2343(b), it is a 

“person” under the recordkeeping requirements of § 2343(a). ECF 21:13.  

In the CCTA, when establishing State monitoring and enforcement powers, 

Congress deliberately inserted and distinguished tribal jurisdiction to mitigate the 

concerns tribes expressed during the amendment process. See 151 Cong. Rec. 

H6273-04, (daily ed. July 21, 2005) (Statement of Rep. Coble), 2005 WL 1703380, 

at *H6284. Contrary to the District Court’s reading, these explicit exemptions 

evidence the care Congress took in the 2006 amendments to wall off tribal and 
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state authorities in the tobacco product tax monitoring and enforcement contexts, 

authorities too often contentiously competing for tax and regulatory jurisdiction. 

The exemptions are not, as the District Court reads, the result of a randomly 

implied inclusion of tribal governmental instrumentalities into “person” in only 

one section of the statute, a result that violates both 1 U.S.C. § 1 and the 

protections of immunities in 18 U.S.C. § 2346(b)(2). The District Court turned this 

Congressional balance on its head: instead of recognizing the deliberate and careful 

protection of tribes from state monitoring and enforcement in the 2006 

amendments, protections fought for by tribes during the amendment process, it 

expanded the definition of “person” to include tribal government instrumentalities 

in violation of the CCTA and the regulations.  

Additionally, the District Court erred in finding that state and local 

government instrumentalities, but not tribal government instrumentalities, are 

explicitly exempt “persons.” ECF 21:12-13. This finding relied solely on the 

CCTA’s exemption for “an officer, employee, or other agent of . . . any 

department, agency, or instrumentality of the United States or a State (including 

any political subdivision of a State) having possession of such cigarettes in 

connection with the performance of official duties.” 18 U.S.C. § 2341(2)(D). This 

section, however, merely exempts tax, regulatory, and law enforcement personnel 

acting in their official capacity: these “persons” may possess untaxed cigarettes in 
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the performance of their official duties without violating the CCTA. It does not 

serve to distinguish between state and local instrumentalities and tribal 

instrumentalities.  

Finally, the District Court’s reading of tribal governments into “person” for 

the recordkeeping provisions fails to recognize the correlation between the 

legislative history and the history of the tribal tobacco industry. When Congress 

passed the recordkeeping provisions of § 2343(a) in 1978, tribal governments were 

not yet engaged in the commercial manufacture or sale of tobacco products. When 

the reporting provisions of § 2343(b) were added in 2006, provisions mirroring the 

contemporaneous reporting and tribal sovereign immunity concerns ultimately 

enacted in the PACT Act, 15 U.S.C. §§ 375, et seq., tribal governments were 

heavily invested in the tribal tobacco business. Like the definition of “person” in 1 

U.S.C. § 1, the CCTA tribal government exemption in 18 U.S.C. § 2343(b) 

recognizes that government involvement and protects the government interests at 

stake.    

d. Policy concerns support the Tribal Entities’ construction of 
the CCTA. 

 
It is also sound policy to require ATF to uphold its trust obligation to tribes, 

see 79 Fed. Reg. 73,905, which, here, ATF has violated by discriminately 

enforcing the recordkeeping requirements on the Tribal Entities, without notice or 

consultation, to restrict, expand, or modify state, local, or tribal sovereign 
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immunities. Moreover, allowing ATF’s interpretation to stand would almost 

certainly lead to increased litigation costs for governments at the expense of 

funding public services for their citizens. In the context of tribal governments, this 

violates the policy of tribal self-determination, the cornerstone of federal Indian 

law and policy for the last forty-two years. See Indian Self Determination and 

Education Assistance Act, 25 U.S.C. §§ 5301 et seq. (1975). See also, Merrion v. 

Jicarilla Apache Tribe, 455 U.S. 130, 152 (1982) (the presumption of statutory 

interpretation favoring tribes “comport[s] with traditional notions of sovereignty 

and with the federal policy of encouraging tribal independence.”) (omission and 

internal quotations omitted). Finally, including “Indian country” within the 

definition of “State,” but not including Tribe within the definition of “State,” 

creates a power vacuum where that “State” does not have jurisdiction over Indian 

country.2 This creates the sort of tax haven the CCTA intended to address. 

Because the definitions incorporated in the CCTA exclude tribal government 

instrumentalities in Indian country, ATF’s record demands should be vacated. 

Additionally, because the text, legislative history, and policy concerns support the 

Tribal Entities’ construction of the CCTA, the statute must be constructed that way 

and ATF’s record demands should be vacated.   

  

                                                           
2 See discussion of state jurisdiction in Indian country in section III.B.a. above. 

USCA Case #17-5140      Document #1705591            Filed: 11/21/2017      Page 39 of 68



30 
 

CONCLUSION 
 

ATF violated the APA by enforcing the recordkeeping provisions against the 

Tribal Entities by letter demands, effectively amending its regulations and 

longstanding practice without engaging in notice and comment rulemaking. 

Alternatively, ATF violated the CCTA because Indian country is not part of a 

“State” and because tribal government instrumentalities are exempt from the 

recordkeeping requirements. For these reasons, ATF’s record demands should be 

vacated.  

Dated: November 21, 2017 
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§ 2(2), Oct. 31, 1994, 108 Stat. 4377; Pub. L. 108–375,
div. A, title X, § 1089, Oct. 28, 2004, 118 Stat. 2067.) 

AMENDMENTS 

2004—Par. (3). Pub. L. 108–375 amended par. (3) gener-

ally. Prior to amendment, par. (3) read as follows: 

‘‘ ‘United States’ includes all areas under the jurisdic-

tion of the United States including any of the places 

described in sections 5 and 7 of this title and section 

46501(2) of title 49.’’ 

1994—Par. (1). Pub. L. 103–415 substituted ‘‘within his 

custody’’ for ‘‘with custody’’. 

Par. (3). Pub. L. 103–429 substituted ‘‘section 46501(2) 

of title 49’’ for ‘‘section 101(38) of the Federal Aviation 

Act of 1958 (49 U.S.C. App. 1301(38))’’. 

EFFECTIVE DATE 

Section 506(c) of Pub. L. 103–236 provided that: ‘‘The 

amendments made by this section [enacting this chap-

ter] shall take effect on the later of— 

‘‘(1) the date of enactment of this Act [Apr. 30, 

1994]; or 

‘‘(2) the date on which the United States has be-

come a party to the Convention Against Torture and 

Other Cruel, Inhuman or Degrading Treatment or 

Punishment.’’ [Convention entered into Force with 

respect to United States Nov. 20, 1994, Treaty Doc. 

100–20.] 

§ 2340A. Torture

(a) OFFENSE.—Whoever outside the United
States commits or attempts to commit torture 
shall be fined under this title or imprisoned not 
more than 20 years, or both, and if death results 
to any person from conduct prohibited by this 
subsection, shall be punished by death or impris-
oned for any term of years or for life. 

(b) JURISDICTION.—There is jurisdiction over 
the activity prohibited in subsection (a) if— 

(1) the alleged offender is a national of the 
United States; or 

(2) the alleged offender is present in the 
United States, irrespective of the nationality 
of the victim or alleged offender. 

(c) CONSPIRACY.—A person who conspires to 
commit an offense under this section shall be 
subject to the same penalties (other than the 
penalty of death) as the penalties prescribed for 
the offense, the commission of which was the ob-
ject of the conspiracy. 

(Added Pub. L. 103–236, title V, § 506(a), Apr. 30, 
1994, 108 Stat. 463; amended Pub. L. 103–322, title 
VI, § 60020, Sept. 13, 1994, 108 Stat. 1979; Pub. L. 
107–56, title VIII, § 811(g), Oct. 26, 2001, 115 Stat. 
381.) 

AMENDMENTS 

2001—Subsec. (c). Pub. L. 107–56 added subsec. (c). 

1994—Subsec. (a). Pub. L. 103–322 inserted ‘‘punished 

by death or’’ before ‘‘imprisoned for any term of years 

or for life’’. 

§ 2340B. Exclusive remedies

Nothing in this chapter shall be construed as
precluding the application of State or local laws 
on the same subject, nor shall anything in this 
chapter be construed as creating any sub-
stantive or procedural right enforceable by law 
by any party in any civil proceeding. 

(Added Pub. L. 103–236, title V, § 506(a), Apr. 30, 
1994, 108 Stat. 464.) 

CHAPTER 114—TRAFFICKING IN CONTRA-
BAND CIGARETTES AND SMOKELESS TO-
BACCO 

Sec. 

2341. Definitions. 
2342. Unlawful acts. 
2343. Recordkeeping, reporting, and inspection. 
2344. Penalties. 
2345. Effect on State and local law. 
2346. Enforcement and regulations. 

AMENDMENTS 

2006—Pub. L. 109–177, title I, § 121(g)(3), (4)(A), Mar. 9, 

2006, 120 Stat. 224, substituted ‘‘TRAFFICKING IN CON-

TRABAND CIGARETTES AND SMOKELESS TO-

BACCO’’ for ‘‘TRAFFICKING IN CONTRABAND CIGA-

RETTES’’ in chapter heading, added items 2343 and 

2345, and struck out former items 2343 ‘‘Recordkeeping 

and inspection’’ and 2345 ‘‘Effect on State law’’. 

§ 2341. Definitions

As used in this chapter—
(1) the term ‘‘cigarette’’ means— 

(A) any roll of tobacco wrapped in paper or 
in any substance not containing tobacco; 
and 

(B) any roll of tobacco wrapped in any sub-
stance containing tobacco which, because of 
its appearance, the type of tobacco used in 
the filler, or its packaging and labeling, is 
likely to be offered to, or purchased by, con-
sumers as a cigarette described in subpara-
graph (A); 

(2) the term ‘‘contraband cigarettes’’ means 
a quantity in excess of 10,000 cigarettes, which 
bear no evidence of the payment of applicable 
State or local cigarette taxes in the State or 
locality where such cigarettes are found, if the 
State or local government requires a stamp, 
impression, or other indication to be placed on 
packages or other containers of cigarettes to 
evidence payment of cigarette taxes, and 
which are in the possession of any person 
other than— 

(A) a person holding a permit issued pursu-
ant to chapter 52 of the Internal Revenue 
Code of 1986 as a manufacturer of tobacco 
products or as an export warehouse propri-
etor, or a person operating a customs bonded 
warehouse pursuant to section 311 or 555 of 
the Tariff Act of 1930 (19 U.S.C. 1311 or 1555) 
or an agent of such person; 

(B) a common or contract carrier trans-
porting the cigarettes involved under a prop-
er bill of lading or freight bill which states 
the quantity, source, and destination of such 
cigarettes; 

(C) a person— 
(i) who is licensed or otherwise author-

ized by the State where the cigarettes are 
found to account for and pay cigarette 
taxes imposed by such State; and 

(ii) who has complied with the account-
ing and payment requirements relating to 
such license or authorization with respect 
to the cigarettes involved; or 

(D) an officer, employee, or other agent of 
the United States or a State, or any depart-
ment, agency, or instrumentality of the 
United States or a State (including any po-
litical subdivision of a State) having posses-
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1 So in original. Probably should be ‘‘a manufacturer’’. 
2 So in original. The semicolon probably should be a period. 

sion of such cigarettes in connection with 
the performance of official duties; 

(3) the term ‘‘common or contract carrier’’ 
means a carrier holding a certificate of con-
venience and necessity, a permit for contract 
carrier by motor vehicle, or other valid oper-
ating authority under subtitle IV of title 49, or 
under equivalent operating authority from a 
regulatory agency of the United States or of 
any State; 

(4) the term ‘‘State’’ means a State of the 
United States, the District of Columbia, the 
Commonwealth of Puerto Rico, or the Virgin 
Islands; 

(5) the term ‘‘Attorney General’’ means the 
Attorney General of the United States; 

(6) the term ‘‘smokeless tobacco’’ means any 
finely cut, ground, powdered, or leaf tobacco 
that is intended to be placed in the oral or 
nasal cavity or otherwise consumed without 
being combusted; 

(7) the term ‘‘contraband smokeless to-
bacco’’ means a quantity in excess of 500 sin-
gle-unit consumer-sized cans or packages of 
smokeless tobacco, or their equivalent, that 
are in the possession of any person other 
than— 

(A) a person holding a permit issued pursu-
ant to chapter 52 of the Internal Revenue 
Code of 1986 as manufacturer 1 of tobacco 
products or as an export warehouse propri-
etor, a person operating a customs bonded 
warehouse pursuant to section 311 or 555 of 
the Tariff Act of 1930 (19 U.S.C. 1311, 1555), or 
an agent of such person; 

(B) a common carrier transporting such 
smokeless tobacco under a proper bill of lad-
ing or freight bill which states the quantity, 
source, and designation of such smokeless 
tobacco; 

(C) a person who— 
(i) is licensed or otherwise authorized by 

the State where such smokeless tobacco is 
found to engage in the business of selling 
or distributing tobacco products; and 

(ii) has complied with the accounting, 
tax, and payment requirements relating to 
such license or authorization with respect 
to such smokeless tobacco; or 

(D) an officer, employee, or agent of the 
United States or a State, or any department, 
agency, or instrumentality of the United 
States or a State (including any political 
subdivision of a State), having possession of 
such smokeless tobacco in connection with 
the performance of official duties; 2 

(Added Pub. L. 95–575, § 1, Nov. 2, 1978, 92 Stat. 
2463; amended Pub. L. 97–449, § 5(c), Jan. 12, 1983, 
96 Stat. 2442; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 
Stat. 2095; Pub. L. 107–296, title XI, § 1112(i)(1), 
Nov. 25, 2002, 116 Stat. 2277; Pub. L. 109–177, title 
I, § 121(a)(1), (b)(1), (6), Mar. 9, 2006, 120 Stat. 221, 
222.) 

REFERENCES IN TEXT 

Chapter 52 of the Internal Revenue Code of 1986, re-

ferred to in pars. (2)(A) and (7)(A), is classified gener-

ally to chapter 52 (§ 5701 et seq.) of Title 26, Internal 

Revenue Code. 

AMENDMENTS 

2006—Par. (2). Pub. L. 109–177, § 121(b)(6), which di-

rected amendment of par. (2) by substituting ‘‘State or 

local cigarette taxes in the State or locality where 

such cigarettes are found, if the State or local govern-

ment’’ for ‘‘State cigarette taxes in the State where 

such cigarettes are found, if the State’’ in introductory 

provisions, was executed by making the substitution 

for ‘‘State cigarette taxes in the State where such ciga-

rettes are found, if such State’’, to reflect the probable 

intent of Congress. 
Pub. L. 109–177, § 121(a)(1), substituted ‘‘10,000 ciga-

rettes’’ for ‘‘60,000 cigarettes’’ in introductory provi-

sions. 
Pars. (6), (7). Pub. L. 109–177, § 121(b)(1), added pars. (6) 

and (7). 
2002—Par. (5). Pub. L. 107–296 added par. (5) and struck 

out former par. (5) which read as follows: ‘‘the term 

‘Secretary’ means the Secretary of the Treasury.’’ 
1986—Par. (2)(A). Pub. L. 99–514 substituted ‘‘Internal 

Revenue Code of 1986’’ for ‘‘Internal Revenue Code of 

1954’’. 
1983—Par. (3). Pub. L. 97–449 substituted ‘‘subtitle IV 

of title 49’’ for ‘‘the Interstate Commerce Act’’. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–296 effective 60 days after 

Nov. 25, 2002, see section 4 of Pub. L. 107–296, set out as 

an Effective Date note under section 101 of Title 6, Do-

mestic Security. 

EFFECTIVE DATE 

Section 4 of Pub. L. 95–575 provided: 
‘‘(a) Except as provided in subsection (b), this Act 

[enacting this chapter, amending section 1961 of this 

title and sections 781 and 787 of former Title 49, Trans-

portation, and enacting provisions set out as a note 

under this section] shall take effect on the date of its 

enactment [Nov. 2, 1978]. 
‘‘(b) Sections 2342(b) and 2343 of title 18, United States 

Code as enacted by the first section of this Act, shall 

take effect on the first day of the first month beginning 

more than 120 days after the date of the enactment of 

this Act [Nov. 2, 1978].’’ 

AUTHORIZATION OF APPROPRIATIONS 

Section 5 of Pub. L. 95–575 provided that: ‘‘There are 

hereby authorized to be appropriated such sums as may 

be necessary to carry out the provisions of chapter 114 

of title 18, United States Code, added by the first sec-

tion of this Act.’’ 

§ 2342. Unlawful acts

(a) It shall be unlawful for any person know-
ingly to ship, transport, receive, possess, sell, 
distribute, or purchase contraband cigarettes or 
contraband smokeless tobacco. 

(b) It shall be unlawful for any person know-
ingly to make any false statement or represen-
tation with respect to the information required 
by this chapter to be kept in the records of any 
person who ships, sells, or distributes any quan-
tity of cigarettes in excess of 10,000 in a single 
transaction. 

(Added Pub. L. 95–575, § 1, Nov. 2, 1978, 92 Stat. 
2464; amended Pub. L. 109–177, title I, § 121(a)(2), 
(b)(2), Mar. 9, 2006, 120 Stat. 221, 222.) 

AMENDMENTS 

2006—Subsec. (a). Pub. L. 109–177, § 121(b)(2), inserted 

‘‘or contraband smokeless tobacco’’ after ‘‘contraband 

cigarettes’’. 
Subsec. (b). Pub. L. 109–177, § 121(a)(2), substituted 

‘‘10,000’’ for ‘‘60,000’’. 
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EFFECTIVE DATE 

Subsec. (a) of this section effective Nov. 2, 1978, and 

subsec. (b) of this section effective on first day of first 

month beginning more than 120 days after Nov. 2, 1978, 

see section 4 of Pub. L. 95–575, set out as a note under 

section 2341 of this title. 

§ 2343. Recordkeeping, reporting, and inspection

(a) Any person who ships, sells, or distributes
any quantity of cigarettes in excess of 10,000, or 
any quantity of smokeless tobacco in excess of 
500 single-unit consumer-sized cans or packages, 
in a single transaction shall maintain such in-
formation about the shipment, receipt, sale, and 
distribution of cigarettes as the Attorney Gen-
eral may prescribe by rule or regulation. The 
Attorney General may require such person to 
keep such information as the Attorney General 
considers appropriate for purposes of enforce-
ment of this chapter, including— 

(1) the name, address, destination (including 
street address), vehicle license number, driv-
er’s license number, signature of the person 
receiving such cigarettes, and the name of the 
purchaser; 

(2) a declaration of the specific purpose of 
the receipt (personal use, resale, or delivery to 
another); and 

(3) a declaration of the name and address of 
the recipient’s principal in all cases when the 
recipient is acting as an agent. 

Such information shall be contained on business 
records kept in the normal course of business. 

(b) Any person, except for a tribal govern-
ment, who engages in a delivery sale, and who 
ships, sells, or distributes any quantity in excess 
of 10,000 cigarettes, or any quantity in excess of 
500 single-unit consumer-sized cans or packages 
of smokeless tobacco, or their equivalent, with-
in a single month, shall submit to the Attorney 
General, pursuant to rules or regulations pre-
scribed by the Attorney General, a report that 
sets forth the following: 

(1) The person’s beginning and ending inven-
tory of cigarettes and cans or packages of 
smokeless tobacco (in total) for such month. 

(2) The total quantity of cigarettes and cans 
or packages of smokeless tobacco that the per-
son received within such month from each 
other person (itemized by name and address). 

(3) The total quantity of cigarettes and cans 
or packages of smokeless tobacco that the per-
son distributed within such month to each per-
son (itemized by name and address) other than 
a retail purchaser. 

(c)(1) Any officer of the Bureau of Alcohol, To-
bacco, Firearms, and Explosives may, during 
normal business hours, enter the premises of 
any person described in subsection (a) or (b) for 
the purposes of inspecting— 

(A) any records or information required to 
be maintained by the person under this chap-
ter; or 

(B) any cigarettes or smokeless tobacco kept 
or stored by the person at the premises. 

(2) The district courts of the United States 
shall have the authority in a civil action under 
this subsection to compel inspections authorized 
by paragraph (1). 

(3) Whoever denies access to an officer under 
paragraph (1), or who fails to comply with an 

order issued under paragraph (2), shall be sub-
ject to a civil penalty in an amount not to ex-
ceed $10,000. 

(d) Any report required to be submitted under 
this chapter to the Attorney General shall also 
be submitted to the Secretary of the Treasury 
and to the attorneys general and the tax admin-
istrators of the States from where the ship-
ments, deliveries, or distributions both origi-
nated and concluded. 

(e) In this section, the term ‘‘delivery sale’’ 
means any sale of cigarettes or smokeless to-
bacco in interstate commerce to a consumer if— 

(1) the consumer submits the order for such 
sale by means of a telephone or other method 
of voice transmission, the mails, or the Inter-
net or other online service, or by any other 
means where the consumer is not in the same 
physical location as the seller when the pur-
chase or offer of sale is made; or 

(2) the cigarettes or smokeless tobacco are 
delivered by use of the mails, common carrier, 
private delivery service, or any other means 
where the consumer is not in the same phys-
ical location as the seller when the consumer 
obtains physical possession of the cigarettes 
or smokeless tobacco. 

(f) In this section, the term ‘‘interstate com-
merce’’ means commerce between a State and 
any place outside the State, or commerce be-
tween points in the same State but through any 
place outside the State. 

(Added Pub. L. 95–575, § 1, Nov. 2, 1978, 92 Stat. 
2464; amended Pub. L. 107–296, title XI, 
§ 1112(i)(2), Nov. 25, 2002, 116 Stat. 2277; Pub. L.
109–177, title I, § 121(a)(3), (b)(3), (c), (g)(1), Mar. 9, 
2006, 120 Stat. 221, 222, 224; Pub. L. 111–154, § 4, 
Mar. 31, 2010, 124 Stat. 1109.) 

AMENDMENTS 

2010—Subsec. (c). Pub. L. 111–154 amended subsec. (c) 

generally. Prior to amendment, subsec. (c) read as fol-

lows: ‘‘Upon the consent of any person who ships, sells, 

or distributes any quantity of cigarettes in excess of 

10,000 in a single transaction, or pursuant to a duly is-

sued search warrant, the Attorney General may enter 

the premises (including places of storage) of such per-

son for the purpose of inspecting any records or infor-

mation required to be maintained by such person under 

this chapter, and any cigarettes kept or stored by such 

person at such premises.’’ 
2006—Pub. L. 109–177, § 121(g)(1), substituted ‘‘Record-

keeping, reporting, and inspection’’ for ‘‘Recordkeeping 

and inspection’’ in section catchline. 
Subsec. (a). Pub. L. 109–177, § 121(a)(3)(A), (b)(3), (c)(1), 

in introductory provisions, substituted ‘‘10,000, or any 

quantity of smokeless tobacco in excess of 500 single- 

unit consumer-sized cans or packages,’’ for ‘‘60,000’’ and 

‘‘such information as the Attorney General considers 

appropriate for purposes of enforcement of this chapter, 

including—’’ for ‘‘only—’’ and, in concluding provi-

sions, struck out ‘‘Nothing contained herein shall au-

thorize the Attorney General to require reporting 

under this section.’’ at end. 
Subsec. (b). Pub. L. 109–177, § 121(c)(3), added subsec. 

(b). Former subsec. (b) redesignated (c). 
Pub. L. 109–177, § 121(a)(3)(B), substituted ‘‘10,000’’ for 

‘‘60,000’’. 
Subsec. (c). Pub. L. 109–177, § 121(c)(2), redesignated 

subsec. (b) as (c). 
Subsecs. (d) to (f). Pub. L. 109–177, § 121(c)(4), added 

subsecs. (d) to (f). 
2002—Pub. L. 107–296 substituted ‘‘Attorney General’’ 

for ‘‘Secretary’’ wherever appearing. 
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EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–296 effective 60 days after 

Nov. 25, 2002, see section 4 of Pub. L. 107–296, set out as 

an Effective Date note under section 101 of Title 6, Do-

mestic Security. 

EFFECTIVE DATE 

Section effective on first day of first month begin-

ning more than 120 days after Nov. 2, 1978, see section 

4 of Pub. L. 95–575, set out as a note under section 2341 

of this title. 

§ 2344. Penalties

(a) Whoever knowingly violates section 2342(a)
of this title shall be fined under this title or im-
prisoned not more than five years, or both. 

(b) Whoever knowingly violates any rule or 
regulation promulgated under section 2343(a) or 
2346 of this title or violates section 2342(b) of 
this title shall be fined under this title or im-
prisoned not more than three years, or both. 

(c) Any contraband cigarettes or contraband 
smokeless tobacco involved in any violation of 
the provisions of this chapter shall be subject to 
seizure and forfeiture. The provisions of chapter 
46 of title 18 relating to civil forfeitures shall ex-
tend to any seizure or civil forfeiture under this 
section. Any cigarettes or smokeless tobacco so 
seized and forfeited shall be either— 

(1) destroyed and not resold; or 
(2) used for undercover investigative oper-

ations for the detection and prosecution of 
crimes, and then destroyed and not resold. 

(Added Pub. L. 95–575, § 1, Nov. 2, 1978, 92 Stat. 
2464; amended Pub. L. 99–514, § 2, Oct. 22, 1986, 100 
Stat. 2095; Pub. L. 103–322, title XXXIII, 
§ 330016(1)(K), (S), Sept. 13, 1994, 108 Stat. 2147,
2148; Pub. L. 109–177, title I, § 121(b)(4), (d), Mar. 
9, 2006, 120 Stat. 222, 223.) 

AMENDMENTS 

2006—Subsec. (c). Pub. L. 109–177 inserted ‘‘or contra-

band smokeless tobacco’’ after ‘‘contraband ciga-

rettes’’, substituted ‘‘seizure and forfeiture. The provi-

sions of chapter 46 of title 18 relating to civil forfeit-

ures shall extend to any seizure or civil forfeiture 

under this section. Any cigarettes or smokeless tobacco 

so seized and forfeited shall be either—’’ for ‘‘seizure 

and forfeiture, and all provisions of the Internal Reve-

nue Code of 1986 relating to the seizure, forfeiture, and 

disposition of firearms, as defined in section 5845(a) of 

such Code, shall, so far as applicable, extend to seizures 

and forfeitures under the provisions of this chapter.’’, 

and added pars. (1) and (2). 

1994—Subsec. (a). Pub. L. 103–322, § 330016(1)(S), sub-

stituted ‘‘fined under this title’’ for ‘‘fined not more 

than $100,000’’. 

Subsec. (b). Pub. L. 103–322, § 330016(1)(K), substituted 

‘‘fined under this title’’ for ‘‘fined not more than 

$5,000’’. 

1986—Subsec. (c). Pub. L. 99–514 substituted ‘‘Internal 

Revenue Code of 1986’’ for ‘‘Internal Revenue Code of 

1954’’. 

§ 2345. Effect on State and local law

(a) Nothing in this chapter shall be construed
to affect the concurrent jurisdiction of a State 
or local government to enact and enforce its 
own cigarette tax laws, to provide for the confis-
cation of cigarettes or smokeless tobacco and 
other property seized for violation of such laws, 
and to provide for penalties for the violation of 
such laws. 

(b) Nothing in this chapter shall be construed 
to inhibit or otherwise affect any coordinated 
law enforcement effort by a number of State or 
local governments, through interstate compact 
or otherwise, to provide for the administration 
of State or local cigarette tax laws, to provide 
for the confiscation of cigarettes or smokeless 
tobacco and other property seized in violation of 
such laws, and to establish cooperative pro-
grams for the administration of such laws. 

(Added Pub. L. 95–575, § 1, Nov. 2, 1978, 92 Stat. 
2465; amended Pub. L. 109–177, title I, § 121(b)(5), 
(e), (g)(2), Mar. 9, 2006, 120 Stat. 222–224.) 

AMENDMENTS 

2006—Pub. L. 109–177, § 121(g)(2), substituted ‘‘Effect 

on State and local law’’ for ‘‘Effect on State law’’ in 

section catchline. 
Subsec. (a). Pub. L. 109–177, § 121(b)(5), (e)(1), sub-

stituted ‘‘a State or local government to enact and en-

force its own’’ for ‘‘a State to enact and enforce’’ and 

inserted ‘‘or smokeless tobacco’’ after ‘‘cigarettes’’. 
Subsec. (b). Pub. L. 109–177, § 121(b)(5), (e)(2), sub-

stituted ‘‘of State or local governments, through inter-

state compact or otherwise, to provide for the adminis-

tration of State or local’’ for ‘‘of States, through inter-

state compact or otherwise, to provide for the adminis-

tration of State’’ and inserted ‘‘or smokeless tobacco’’ 

after ‘‘cigarettes’’. 

§ 2346. Enforcement and regulations

(a) The Attorney General, subject to the provi-
sions of section 2343(a) of this title, shall enforce 
the provisions of this chapter and may prescribe 
such rules and regulations as he deems reason-
ably necessary to carry out the provisions of 
this chapter. 

(b)(1) A State, through its attorney general, a 
local government, through its chief law enforce-
ment officer (or a designee thereof), or any per-
son who holds a permit under chapter 52 of the 
Internal Revenue Code of 1986, may bring an ac-
tion in the United States district courts to pre-
vent and restrain violations of this chapter by 
any person (or by any person controlling such 
person), except that any person who holds a per-
mit under chapter 52 of the Internal Revenue 
Code of 1986 may not bring such an action 
against a State or local government. No civil ac-
tion may be commenced under this paragraph 
against an Indian tribe or an Indian in Indian 
country (as defined in section 1151). 

(2) A State, through its attorney general, or a 
local government, through its chief law enforce-
ment officer (or a designee thereof), may in a 
civil action under paragraph (1) also obtain any 
other appropriate relief for violations of this 
chapter from any person (or by any person con-
trolling such person), including civil penalties, 
money damages, and injunctive or other equi-
table relief. Nothing in this chapter shall be 
deemed to abrogate or constitute a waiver of 
any sovereign immunity of a State or local gov-
ernment, or an Indian tribe against any uncon-
sented lawsuit under this chapter, or otherwise 
to restrict, expand, or modify any sovereign im-
munity of a State or local government, or an In-
dian tribe. 

(3) The remedies under paragraphs (1) and (2) 
are in addition to any other remedies under Fed-
eral, State, local, or other law. 

(4) Nothing in this chapter shall be construed 
to expand, restrict, or otherwise modify any 
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right of an authorized State official to proceed 
in State court, or take other enforcement ac-
tions, on the basis of an alleged violation of 
State or other law. 

(5) Nothing in this chapter shall be construed 
to expand, restrict, or otherwise modify any 
right of an authorized local government official 
to proceed in State court, or take other enforce-
ment actions, on the basis of an alleged viola-
tion of local or other law. 

(Added Pub. L. 95–575, § 1, Nov. 2, 1978, 92 Stat. 
2465; amended Pub. L. 107–296, title XI, 
§ 1112(i)(2), Nov. 25, 2002, 116 Stat. 2277; Pub. L.
109–177, title I, § 121(f), Mar. 9, 2006, 120 Stat. 223.) 

REFERENCES IN TEXT 

Chapter 52 of the Internal Revenue Code of 1986, re-

ferred to in subsec. (b)(1), is classified generally to 

chapter 52 (§ 5701 et seq.) of Title 26, Internal Revenue 

Code. 

AMENDMENTS 

2006—Pub. L. 109–177 designated existing provisions as 

subsec. (a) and added subsec. (b). 

2002—Pub. L. 107–296 substituted ‘‘Attorney General’’ 

for ‘‘Secretary’’. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–296 effective 60 days after 

Nov. 25, 2002, see section 4 of Pub. L. 107–296, set out as 

an Effective Date note under section 101 of Title 6, Do-

mestic Security. 

CHAPTER 115—TREASON, SEDITION, AND 
SUBVERSIVE ACTIVITIES 

Sec. 

2381. Treason. 

2382. Misprision of treason. 

2383. Rebellion or insurrection. 

2384. Seditious conspiracy. 

2385. Advocating overthrow of Government. 

2386. Registration of certain organizations. 

2387. Activities affecting armed forces generally. 

2388. Activities affecting armed forces during war. 

2389. Recruiting for service against United States. 

2390. Enlistment to serve against United States. 

[2391. Repealed.] 

AMENDMENTS 

1994—Pub. L. 103–322, title XXXIII, § 330004(13), Sept. 

13, 1994, 108 Stat. 2142, struck out item 2391 ‘‘Temporary 

extension of section 2388’’. 

1953—Act June 30, 1953, ch. 175, § 5, 67 Stat. 134, added 

item 2391. 

§ 2381. Treason

Whoever, owing allegiance to the United
States, levies war against them or adheres to 
their enemies, giving them aid and comfort 
within the United States or elsewhere, is guilty 
of treason and shall suffer death, or shall be im-
prisoned not less than five years and fined under 
this title but not less than $10,000; and shall be 
incapable of holding any office under the United 
States. 

(June 25, 1948, ch. 645, 62 Stat. 807; Pub. L. 
103–322, title XXXIII, § 330016(2)(J), Sept. 13, 1994, 
108 Stat. 2148.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., §§ 1, 2 (Mar. 4, 1909, 

ch. 321, §§ 1, 2, 35 Stat. 1088). 

Section consolidates sections 1 and 2 of title 18, 

U.S.C., 1940 ed. 

The language referring to collection of the fine was 

omitted as obsolete and repugnant to the more humane 

policy of modern law which does not impose criminal 

consequences on the innocent. 

The words ‘‘every person so convicted of treason’’ 

were omitted as redundant. 

Minor change was made in phraseology. 

AMENDMENTS 

1994—Pub. L. 103–322 inserted ‘‘under this title but’’ 

before ‘‘not less than $10,000’’. 

§ 2382. Misprision of treason

Whoever, owing allegiance to the United
States and having knowledge of the commission 
of any treason against them, conceals and does 
not, as soon as may be, disclose and make 
known the same to the President or to some 
judge of the United States, or to the governor or 
to some judge or justice of a particular State, is 
guilty of misprision of treason and shall be fined 
under this title or imprisoned not more than 
seven years, or both. 

(June 25, 1948, ch. 645, 62 Stat. 807; Pub. L. 
103–322, title XXXIII, § 330016(1)(H), Sept. 13, 1994, 
108 Stat. 2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 3 (Mar. 4, 1909, ch. 

321, § 3, 35 Stat. 1088). 

Mandatory punishment provision was rephrased in 

the alternative. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $1,000’’. 

§ 2383. Rebellion or insurrection

Whoever incites, sets on foot, assists, or en-
gages in any rebellion or insurrection against 
the authority of the United States or the laws 
thereof, or gives aid or comfort thereto, shall be 
fined under this title or imprisoned not more 
than ten years, or both; and shall be incapable of 
holding any office under the United States. 

(June 25, 1948, ch. 645, 62 Stat. 808; Pub. L. 
103–322, title XXXIII, § 330016(1)(L), Sept. 13, 1994, 
108 Stat. 2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 4 (Mar. 4, 1909, ch. 

321, § 4, 35 Stat. 1088). 

Word ‘‘moreover’’ was deleted as surplusage and 

minor changes were made in phraseology. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $10,000’’. 

§ 2384. Seditious conspiracy

If two or more persons in any State or Terri-
tory, or in any place subject to the jurisdiction 
of the United States, conspire to overthrow, put 
down, or to destroy by force the Government of 
the United States, or to levy war against them, 
or to oppose by force the authority thereof, or 
by force to prevent, hinder, or delay the execu-
tion of any law of the United States, or by force 
to seize, take, or possess any property of the 
United States contrary to the authority thereof, 
they shall each be fined under this title or im-
prisoned not more than twenty years, or both. 
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SUBCHAPTER D—MISCELLANEOUS REGULATIONS RELATING 
TO ALCOHOL AND TOBACCO 

PART 646—CONTRABAND 
CIGARETTES 

Sec. 

GENERAL 

646.141 Scope of part. 
646.142 Territorial extent. 
646.143 Meaning of terms. 

RECORDS 

646.146 General requirements. 
646.147 Required information. 
646.150 Retention of records. 

OTHER PROVISIONS RELATING TO THE 
DISTRIBUTION OF CIGARETTES 

646.153 Authority of appropriate ATF offi-
cers to enter business premises. 

PENALTIES AND FORFEITURES 

646.154 Penalties. 
646.155 Forfeitures. 

AUTHORITY: 18 U.S.C. 2341–2346, unless oth-
erwise noted. 

SOURCE: 45 FR 48612, July 21, 1980, unless 
otherwise noted. Redesignated by T.D. ATF– 
487, 68 FR 3753, Jan. 24, 2003. 

EDITORIAL NOTE: Nomenclature changes to 
part 646 appear by T.D. ATF–487, 68 FR 4753, 
Jan. 24, 2003. 

GENERAL 

§ 646.141 Scope of part.
The regulations in this subpart relate

to the distribution of cigarettes in ex-
cess of 60,000 in a single transaction. 

§ 646.142 Territorial extent.
The provisions of the regulations in

this part apply in the several States of 
the United States, the District of Co-
lumbia, the Commonwealth of Puerto 
Rico, and the Virgin Islands. 

§ 646.143 Meaning of terms.
When used in this part, terms are de-

fined as follows in this section. Words 
in the plural shall include the singular, 
and vice versa. Words indicating the 
masculine gender shall include the 
feminine. The terms ‘‘includes’’ and 
‘‘including’’ do not exclude other 
things not named which are in the 

same general class or are otherwise 
within the scope of the term defined. 

Appropriate ATF officer. An officer or 
employee of the Bureau of Alcohol, To-
bacco and Firearms (ATF) authorized 
to perform any functions relating to 
the administration or enforcement of 
this part by ATF Order 1130.28, Delega-
tion of the Director’s Authorities in 27 
CFR Parts 45 and 646. 

Business premises. When used with re-
spect to a distributor, the property on 
which the cigarettes are kept or stored. 
The business premises includes the 
property where the records of a dis-
tributor are kept. 

Common or contract carrier. A carrier 
holding a certificate of convenience 
and necessity, a permit for contract 
carrier by motor vehicle, or other valid 
operating authority under the Inter-
state Commerce Act, or under equiva-
lent operating authority from a regu-
latory agency of the United States or 
of any State. 

Contraband cigarettes. Any quantity 
of cigarettes in excess of 60,000, if— 

(a) The cigarettes bear no evidence of 
the payment of applicable State ciga-
rette taxes in the State where the ciga-
rettes are found; 

(b) The State in which the cigarettes 
are found requires a stamp, impression, 
or other indication to be placed on 
packages or other containers of ciga-
rettes to evidence payment of cigarette 
taxes; and 

(c) The cigarettes are in the posses-
sion of any person other than an ex-
empted person. 

Disposition. The movement of ciga-
rettes from a person’s business prem-
ises, wherever situated, by shipment or 
other means of distribution. 

Distribute. To sell, ship, issue, give, 
transfer, or otherwise dispose of. 

Distributor. Any person who distrib-
utes more than 60,000 cigarettes in a 
single transaction. 

Exempted person. Any person who is— 
(a) Holding a permit issued pursuant 

to Chapter 52 of the Internal Revenue 
Code of 1954 as a manufacturer of to-
bacco products or as an export ware-
house proprietor; 
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Bureau of Alcohol, Tobacco, Firearms, and Explosives, Justice § 646.147

(b) Operating a customs bonded ware-
house pursuant to section 311 or 555 of 
the Tariff Act of 1930 (19 U.S.C. 1311 or 
1555); 

(c) An agent of a tobacco products 
manufacturer, an export warehouse 
proprietor, or an operator of a customs 
bonded warehouse; 

(d) A common or contract carrier 
transporting the cigarettes involved 
under a proper bill of lading or freight 
bill which states the quantity, source, 
and destination of the cigarettes; 

(e) Licensed or otherwise authorized 
by the State, in which he possesses 
cigarettes, to account for and pay ciga-
rette taxes imposed by that State; and 
who has complied with the accounting 
and payment requirements relating to 
his license or authorization with re-
spect to the cigarettes involved; or 

(f) An agent of the United States, of 
an individual State, or of a political 
subdivision of a State and having pos-
session of cigarettes in connection with 
the performance of official duties. 

(g) Operating within a foreign-trade 
zone established under 19 U.S.C., sec-
tion 81b, when the cigarettes involved 
have been entered into the zone under 
zone-restricted status or, in respect to 
foreign cigarettes, have been admitted 
into the zone but have not been entered 
in the United States. 

Person. Any individual, corporation, 
company, association, firm, partner-
ship, society, or joint stock company. 

State. A State of the United States, 
the District of Columbia, the Common-
wealth of Puerto Rico, or the Virgin Is-
lands. 

[45 FR 48612, July 21, 1980, as amended by 
T.D. ATF–472, 67 FR 8881, Feb. 27, 2002] 

RECORDS 

§ 646.146 General requirements.
Each distributor of cigarettes shall

keep copies of invoices, bills of lading, 
or other suitable commercial records 
relating to each disposition of more 
than 60,000 cigarettes. Dividing a single 
agreement for the disposition of more 
than 60,000 cigarettes into the delivery 
of smaller components of 60,000 ciga-
rettes or less does not exempt the dis-
tributor from the recordkeeping re-
quirements of this part. The dis-
tributor shall include the information 

prescribed in § 646.147 in his commercial 
records of disposition. 

§ 646.147 Required information.
(a) Distributors who are exempted per-

sons. Each distributor who is an ex-
empted person as defined in § 646.143 
shall show the following information in 
his commercial records. 

(1) For each disposition of more than 
60,000 cigarettes to an exempted per-
son; or for each disposition of more 
than 60,000 cigarettes to a person who 
is not an exempted person and which is 
delivered by the distributor to the re-
cipient’s place of business, the dis-
tributor shall show on dated records— 

(i) The full name of the purchaser (or 
the recipient if there is no purchaser); 

(ii) The street address (including city 
and state) to which the cigarettes are 
destined; and 

(iii) The quantity of cigarettes dis-
posed of. 

(2) For each disposition of more than 
60,000 cigarettes, other than the dis-
positions specified in paragraph (a)(1) 
of this section, the distributor shall 
show on dated records— 

(i) The full name of the purchaser (if 
any); 

(ii) The name, address (including city 
and state), and signature of the person 
receiving the cigarettes; 

(iii) The street address (including 
city and state) to which the cigarettes 
are destined; 

(iv) The quantity of cigarettes dis-
posed of; 

(v) The driver’s license number of the 
individual receiving the cigarettes; 

(vi) The license number of the vehicle 
in which the cigarettes are removed 
from the distributor’s business prem-
ises; 

(vii) A declaration by the individual 
receiving the cigarettes of the specific 
purpose of receipt (such as personal 
use, resale, delivery to another person, 
etc.); and 

(viii) A declaration by the person re-
ceiving the cigarettes of the name and 
address of his principal when he is act-
ing as an agent. 

(b) Distributors who are not exempted 
persons. Each distributor who is not an 
exempted person as defined in § 646.143 
shall show on dated commercial 
records the information specified in 
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27 CFR Ch. II (4–1–10 Edition) § 646.150

paragraphs (a)(2) (i) through (viii) of 
this section for each disposition of 
more than 60,000 cigarettes. 

(Approved by the Office of Management and 
Budget under control number 1512–0391) 

[45 FR 48612, July 21, 1980, as amended by 
T.D. ATF–172, 49 FR 14943, Apr. 16, 1984] 

§ 646.150 Retention of records.
(a) General. Each distributor of ciga-

rettes shall retain the records required 
by §§ 646.146 and 646.147 for three years 
following the close of the year in which 
the records are made. The distributor 
shall keep the required records on his 
business premises. 

(b) Shorter retention periods. The ap-
propriate ATF officer may, pursuant to 
an application submitted by a dis-
tributor, approve a shorter retention 
period where— 

(1) The distributor requesting the 
shorter retention period is an agent of 
a tobacco products manufacturer; 

(2) The tobacco products manufac-
turer will keep the required record for 
each disposition of more than 60,000 
cigarettes from the agent’s premises 
for the full retention period specified 
in paragraph (a) of this section; and 

(3) The approval of a shorter reten-
tion period will not unduly hinder the 
administration of enforcement of this 
subpart. 

(c) Application requirements. Each dis-
tributor proposing to employ a shorter 
retention period shall submit a written 
application, in duplicate, to the appro-
priate ATF officer. A distributor may 
not employ a shorter retention period 
until approval is received from the ap-
propriate ATF officer. Each applica-
tion should indicate the duration of the 
proposed retention period and should 
include the information required by 
paragraph (b) of this section. 

[45 FR 48612, July 21, 1980, as amended by 
T.D. ATF–472, 67 FR 8880, 8881, Feb. 27, 2002] 

OTHER PROVISIONS RELATING TO THE 
DISTRIBUTION OF CIGARETTES 

§ 646.153 Authority of appropriate ATF
officers to enter business premises. 

Any appropriate ATF officer may 
enter the business premises of any dis-
tributor of cigarettes to inspect the 
records required by §§ 646.146 through 

646.147 or to inspect any cigarettes 
stored on the premises— 

(a) Pursuant to duly issued search 
warrant or an administrative inspec-
tion warrant; or 

(b) Upon the consent of the dis-
tributor to enter his premises. 

[45 FR 48612, July 21, 1980, as amended by 
T.D. ATF–472, 67 FR 8881, Feb. 27, 2002] 

PENALTIES AND FORFEITURES 

§ 646.154 Penalties.

(a) Any person who knowingly ships,
transports, receives, possesses, sells, 
distributes, or purchases contraband 
cigarettes shall be fined not more than 
$100,000 or imprisoned not more than 
five years, or both. 

(b) Any person who knowingly vio-
lates any regulation contained in this 
part or makes any false statement or 
misrepresentation with respect to the 
information required to be recorded by 
this part shall be fined not more than 
$5,000 or imprisoned not more than 
three years, or both. 

§ 646.155 Forfeitures.

(a) Any contraband cigarettes in-
volved in any violation of the provi-
sions of 18 U.S.C. chapter 114 shall be 
subject to seizure and forfeiture. All 
provisions of the Internal Revenue 
Code of 1954 (title 26 U.S.C.) relating to 
the seizure, forfeiture, and disposition 
of firearms, as defined in section 
5845(a) of that Code, shall, so far as ap-
plicable, extend to seizures and forfeit-
ures of contraband cigarettes under the 
provisions of 18 U.S.C. chapter 114. 

(b) Any vessel, vehicle or aircraft 
used to transport, carry, convey, or 
conceal or possess any contraband 
cigarettes with respect to which there 
has been committed any violation of 
any provision of 18 U.S.C. chapter 114 
or the regulations in this subpart shall 
be subject to seizure and forfeiture 
under the Customs laws, as provided by 
the Act of August 9, 1939 (49 U.S.C. 781– 
788). 

(18 U.S.C. 2344; 53 Stat. 1291 (49 U.S.C. 782)) 
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Tax-Free Purchases of Cigarettes 

'rhe ACIR report nlso discus:-;ed the problem o( tax-Cree snll's on 
military bnscs nnd Indian reservations.• 

Based on u comparison of Federal and State cigarette tnx colle<~tions 
bet.ween fo;cnl years 1970 nnd 1975, the AC'IR stated that am average ot' 
J .74 billion pucks of cigarettes (or 6.2 pcrct'nt of totnl U.S. cignrrttc 
"nlcs) were exempt from State nncl local taxation. Of this umount, 
nearly two-thirds was estimated to be due to the exemption of sales 
at military bases and the majority of the remaimlcr to sales at ln<linn 
resorvu tions. 

Indian reserrations.-ACIR indirntC'd thnt fi\"e WC1'tern ~lutes 
(Idnho, ~Iontnnn, Nevncln, X<'w ~foxiro nnd W nshington) con~i<ll'r 
the purcuhse of tnx-frl'c cignrutt<.•s on l'<?l:'l'rvntions hr non-Indiuns ns 
n mnjor evn-"'ion problem. · 

.Military sales.-Accorcling to tho ACIR, the purchase of tax-free 
dgarettcs from military commissaries nncl exchanges for non-military 
persons generally is not done on nn orgnnizetl b11s1s bnt can rep1-esC'nl 
11. sibrnificant revenue loss to the States. In a J>revious report, the 
.ACIR commented as follows: 

1'he higher per capita snles figures for military store 
patrons . . . suggest. either that military people consume 
more cir;r,nrcttcs on the average than do civilians (and this 
mainly m high-tax States), or thnt some military persons arc 
buying tax-free cigarettes for the consumption of persons 
other than thcmseJves nnd their <le\>endents. In the absence 
of any reasons to assume that t ie military are heavier 
smokers than civiJinns or that hig-h taxes promote heavy 
smoking, it is rcnsonnhle to conclude that cifarette boot­
legging is n. significant problem in some States. 

•See Report, Pl>- 36 nnd 37. 
• ACIR, State Ta:ralion of Military Income at1d Store Sales (July 1976), p. 18, 

quot~d in Report, p. 37. 
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October 3, 1978 CONGRESSIONAL RECORD-HOUSE 83275 
FRENZEL) will be recognized for 20 min­
utes each. 

The Chair recognizes the gentleman 
from LOUis1ana <Mr. WAGGONNER). 

Mr. WAGGONNER. Mr. Speaker, J 
yield myself time as I may consume. 

Mr. Speaker, H.R. 12828 expands the 
exemption enacted in the Tax Refotm 
Act of 19'76 for income derived by labor 
unions and trade associations from con­
vention and trade show activities, and 
extencl.S the exemption to charitable 
organlzations. 

Under present law, exemption from 
the unrelated business income tax 
applies to income derived from "mem­
ber shows" at which the products and 
services of the involved industry or trade 
group are displayed and sold. The Ways 
and Means Committee has concluded 
that the reasons which supported grant­
ing the member-show exemption in the 
1976 act also support extending the 
exemption to Income from "supplier 
shows,'' at which suppliers display and 
sell products and services affecting the 
industry or trade represented by the ex­
empt organization. 

In addition, the committee has 'con­
cluded that the1·e Is no reason to treat 
charitable, educational, 01· religious or­
ganizations less favorably than labor 
unions or trade organizations with re­
spect to Income from convention activ­
ities. Accordingly, the bill provides rules 
for exemption of income from certain 
convention activities carried on by tax­
exemp~ charitable organizations. 

The provisions of the b111 will reduce 
budget receipt.s by less than $1 million 
annually. 

Mr. Speaker, I urge the adoption of 
this blli to provide appropriate rules for 
exemption of income derived by labor 
unions, trade associations, and chari­
table organizations from their annual 
conventions or other trade shows. 

Mr. FRENZEL. ·.Mr. Speaker, I yield 
myself· such time as I may consume. 

Mr. Speaker. I rise in support of H.R. 
12828 concerning the treatment of trade 
show and convention Income received by 
certain tax-exempt groups. 

Tax-exempt organizations are sub~ect 
to tax on their "unrelated business in­
come." The Tax Reform Act of 1976 pro­
vided that In very limited situations, in­
come received by organizations exempt 
from tax under sectlon 501<c) (5) or <tll 
!relating to labor groupg and bUsiness 
leagues respectively) from specified con­
ventions a.Dd trade shows would not be 
subject to the unrelated business tax. 

The bill extends the 1976 act's unre­
lated business tax exemption to income 
tiamed from specified trade shows and 
conventions by charU.able. rellslous, and 
other organizations exempt from tax 
under section 501 (cl (3). 

The bill also exempts from the unre­
lated business tax. income earned by an 
organization from certain conventions 
and trade shows which are sponsored to 
educate people In the field concerning 
products, services, techniques, or pro­
cedures. 

Mr. Speaker, I have no further re­
quests for time, and I yield back the re~ 
malnder of my time. 

Mr. WAGGONNER. I have no further 
requests for t1me, and I yield back the 
remainder of my time. 

The SPEAKER pro tempore. The 
question is on the motion offered by the 
gentleman from Louisiana <Mr. WAG­
GONNER) that the House suspend the 
rules and pass the bill H.R. 12828, as 
amended. · 

The question was taken; and Ctwo­
thirds having voted in favor thereof>, 
the rules were su11pended and the bill, 
as amended, was passed. 

A motion to reconsider was laid on 
the table. 

GENERAL LEA VE 

Mr. WAOOONNER. Mr • . Speaker, I 
ask unarumous consent that all Mem­
bers may have 5 legtsJative days in whJch 
to revise and extend their remarks on 
the Ways and Means Committee bills 
just passed. 

The SPEAKER Pro temPOre. Is there 
objection t.o the request of the gentle­
man from Louisiana? 

There was no objection. 

UNITED STATES CODE, TITLE 18, 
AMENDMENTS, RE CIGARETTE 
SALE RACKETEERJNG 

Mr. CONYERS. Mr. Speaker, I move t.o 
suspend the rules and pass the blll CH.R. 
8853> to amend title 18 of the United 
States Code to eliminate racketeering in 
the sale and distribution of cigarettes, 
and fo1· other purposes, as amended. 

The Clerk read es follows: 
H. R . 8853 

Be it e11acted Dy the Senate anct Ho11se o/ 
Representatives of tlr.e United States of 
America in Congrus ~ssemblect. That title 
18, United States Code, Is amended by In­
serting art.er chapter ll3 the followJng new 
chapter: 

Sec. 

"Cfiapter ll~TRAFFICKING IN 
CONTRABAND CIGARETTES 

"2341. Definitions. 
"2342. Unlawru1 acts. 
"2343. Recordkeeplng, reporUng, and Inspec-

tion. 
"2344. Pellalt!es. 
"234S. Elfect on State la.w. 
"2346. Enforcement and regulations. 
"'f 2341. Definitions. 

"As used In this chapter-
.. (1) the term 'cigarette• means-
"{A) any roll of tobacco wrapped In paper 

or In any substance containing tobacco; and 
"(B) any roll or tobacco wrapped In any 

substance containing tobacco whleh, because 
of Its appearance. the type of tobacco used 
Jn the ftller, or lts packaging and labellng, 
i• likely to be ollered to, or purchased by. 
consumers a.s a cigarette described In sub­
paragraph (A): 

"(2) the term 'contraband ctgarett.es' 
means a quantity In excess of 30,000 cigar­
ettes, which bear no evidence of tl'le payment 
of applicable State dgarette taxes In the 
State where such cigarettes are !ound, If 
such State requires a stamp, Impression. or 
indication to be place<l on packages or other 
containers of cigarette.~ to evidence payment 
of cigarette taxes. and which are ln the pos­
session of any person other than-

.. (A) a per~n holding a permit Issued pur­
suant to chapter 52 of the International Rev­
enue Code of l9a4 aa a manufacturer of 
tobacco prOducts or as an export warehouee 

proprietor. or a person operating a custom& 
banded warehouse pursuant to sectton Sll 
or 555 o! the Tar111 Act Of 1930 (19 u.s.c. 
1311 or 1555) or an agent of sucb pemon; 

"(B) a common or contract carrier trans­
porting the cigarettes Involved under a pro­
per bill of lading or freight blll which 11tates 
the quantity, source, and destination of such 
cigarettes; 

"CO) a dealer-
" II) wbo ls licensed or otberw1se author­

ized by the State where the cigarettes are 
found to account !or and pay cigarette tu:es 
imposed by such State; and 

"(II) who bas compiled with the account­
ing and payment requlreD1ents relating to 
such license or authorization with respect to 
the cigarettes Involved; or 

"'(Dl an omcer, employee. or other. agent 
of the UDlted St.ates or a State. or any 
department, agency, or in.str11mentallty of 
the United States or a State (l.ncludlng 
any political subdivision of a State) hav1Dg 
possession of such cigarettes In connecUon 
wltb the pertonnance of otnclal duties; 

"(3) the term 'common or contract car­
rier' means a carrier holding a certlflcate 
of convenience and necessity, a permit for 
contract carrier by motor vehicle, or other 
valid operating authority under the Inter­
state Commerce Act, or under equivalent op­
erating authority from a regulatory agency 
of the tJnlteCl States or of any State; 

"(4) the term 'State' means a State of 
the United States, the District of COlumbla. 
the Commonwealth of PUerto Rico, or the 
Virgin Islands; 

"(6) the term 'dealer' means any person 
who .sells or distributes In any manner any 
quantity or cigarettes In excess of 30,000 
In a single transaction; and 

"(6) the term 'SecretarY' means tbe Sec­
retary ot the Treasury. 
"I 2342. Unlawful acts 

"(a) rt shall be unlawful knowingly to 
ship, transport, receive, poesess, sell, distrib­
ute. or purchase contraband cigarettes. 

"'(b) rt shall be unlawful knowingly to 
make any false statement or representation 
with respect to the Information reqU1red by 
this chapter to be kept In the records of a 
dealer. 
"§ 2343. &ecordkeeplng, reporting, and In­

spection 
"Each dealer Shall-
" (1) maintain such records or shipment, 

receipt, sate, and other dl.Strlbut1on or c:tg­
arettes; and 

"(2) submit to the Secretary such reports 
and ln!ormation with respect to such rec­
ords; 
In such form and manner as the Secretary 
shall by regulation prescribe. Upon the con­
sent of any dealer, or pursuant to a duly ts­
sued search warrant, the Secretary may en­
ter the premises (Including places o! stor­
age) of such dealer for the purpose of In­
specting any records or documents required 
to be malntatned by such dealer under this 
chapter, and any cigarettes kept or stored by 
such dealer at such premiSeS. 
"§ 2344. Penal ties 

"(a) Whoever violates any provision ot this 
chapter or regulations promUlgated tbere• 
under sball 11e fined not more tban $10,000, 
-or Imprisoned not more than two yelU'll. or 
both. 

"(b) Any contraband ctgarettes Involved In 
:my Violation of the provisions of this chap­
ter sball be •ubject to seizure and forfeiture. 
and 1\11 provisions ot the Internal Revenue 
Code of 1954 relating to the seizure, forfei­
ture, and disposition of firearm:i. as defined 
In section 5845(a) of such Code, sball. so 
tar as applicable, extend to seuiures and 
forfeitures under the provisions of th!& 
chapter. 
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"§ 2345. Effect on state law 
"Nothing In this chapter shall b~ construed 

to alfe~t the concurrent Jurisdiction of a 
State to enact and enforce cigarette tax laws, 
to i:rovlde for the confiscation of cigarettes 
and other property seized !or v!ola tlon or 
such laws, and to provide for penalties for 
the the v1olatlon of such laws. 

purpose of this legislation is to create 
a federal criminal statutory framework 
to enable the Treasury and Justice De­
partment.s to assist the States in com­
batting cigarette racketeering, which 
has become a major source of Income for 

The bill provides a flne of up to $10,000 
or imprisonment for up to 2 years, or 
both, for dealing in contraband ciga-
1-ettes, knowingly making any faJse state­
ments regarding Information required to 
be ke:i:t in the records of dealers, or for 
violating any provision of this chapter 
or regulations promulgated thereunder. 

"Ii 2346. Enforcement and r€gulatlons 
"The Secretary shall enforce the provisions 

o! this chapter and may prescni>e such rules 
and regulations as he deems reasonably nec­
essary to carry out the provisions or this 
chapter.". 

Si:~. 2. The table of ch11pte:-s of p .. rt I of 
title 18, United States Code, Is .. mended by 
Inserting Immediately below the Item relat­
ing to c;hapter 113 the following : 
"114. Trafficking In Contr .. band Cigarettes 

2341". 
Si:c. 8. (a) Section l(b) o! the Act o! 

August 9, 1939 (Ch. 618. 53 Stat. 1291 (49 
U.S.C. 781 (b)) J, Is amended-

(1) by striking out "or" at the end of 
paragraph (2); 

(2) by striking out the period at the end 
or paragr11ph (3) and Inserting In lieu there­
of ••i or••: and 

(3) by Inserting after paragraph (3) the 
following new p11ra!Jraph: 

" ( 4) Any clgEL?ette, with respect to which 
there has been committed any violation oI 
chapter 114 of title 18, United States COdc, 
or any regulation Issued pursuant thereto.". 

(b) Section 7 of the Act of August 9, 1939 
(ch. 618, 53 Stat. 1291 (49 u.s.c. 787) J, Is 
emended-

( 1) by strikittcr out "and" at the end of 
subEectlon (e): 

(2) by striking out the period at the end 
or subsection (f) and Inserting In lieu there­
of "; and"; aml 

(3) by lnsertlng after subsection (f) the 
following new subsection: 

"(g) The term 'cig11rettes' means 'contra­
band cigarettes' as now or hereafter dellned 
In section 2341 of ti tie 18. United States 
Code.". 

(c) section 1961(1) (B) of title 18, United 
States Oode, Is amended by Inserting after 
"sections 2314 and 2315 (relating to lntrn­
state transportation of stolen property)." tte 
!ollo\\'l11J3: "se:tlons 2941-2346 (relating to 
tra.lllcklng In contraband cigarettes),". 

SEc. 4. (a) Except as provided In subsection 
(b), this Act shall take effect on the date 
of Its enactment. ' 

(b) sections 2342(b) and 2343 or title 18, 
United States Code, as enacted by the 1lrst 
section of thts Act, shall take elfect on the 
first day of the first month beglnrung more 
than 120 days after the date or the enactment 
of thl.s Act. 

· The SPEAKER pro tempore. Is a sec­
ond demanded? 

Mr. BAUMAN. Mr. Speaker, I demand 
a second. 

The SPEAKER pro tempore. Without 
objection, a second will be considered as 
ordered. 

There was no obJection. 
The SPEAKER pro tempore. The gen­

tleman from Michigan <Mr. CONYERS) 
will be recognized for 20 minutes, and 
the gentleman from Maryland !Mr. 
BAUMAN) will be recognized !or 20 min­
utes. 

The Chair recognizes the gentleman 
from Michigan <Mr. CONYERS). 

Mr. CONYERS. Mr. Speaker, I yield 
myself such time as I may consume. 

Mr. Speaker, I rise In support of H.R. 
8853. Recognizing the Federal Govern­
ment's obligation to aid the states in 
organized crime control measures, the 

organized crime and others engaged in 
the sale and distribution of contraband 
cigarettes. 

The -cigarette bootlegging prescribed 
by this legislation is the practice of pur­
chasing large quantities of cigarettes 1n 
low tax States-primarily the tobacco­
producing States of North Carolina, Vir­
ginia, and Kentucky-am!. transporting 
them to high tax States for resale with­
out payment of the second State's tax. 
The cause of this problem is amazingly 
simple. Tax rates now range from 2 
cents to 3 cents in North Carolina, Vir­
ginia, and Kentucky to 12 cents to 23 
cents in 28 States. These disparities 
create a difference in price of up to $2.10 
per carton and, hence, generally, the 
profit motive for cigarette bootlegging. 

A total of 23 bills spansored or co­
sPOnsored by 83 Members and intro­
duced in the House during the 95th Con­
gress were referred to the Subcommittee 
on Crime of the House Committee on the 
Judiciary. 

In three Jengthy hearings before the 
subcommittee, uncontroverted testimony 
by the Justice Depa1·tment, Treasury 
Department Cboth o1 which support the 
bill> and additional witnesses clearly 
established that organized crime In­
volvement In cigarette bootlee-ging has 
become a serious national problem which 
stat~ law enforcement efforts have failed 
to adequately deter. Profits gained 
throush cigarette racketeerina by orga­
nized criminal elements are 

0

channeled 
into other Illicit ente1•prlses, such as na1•­
cotlcs. In addition, at least 34 States 
are now losing an estimated $400 million 
per yea1· in evaded cigarette taxes. 

H.R. 8853, as amended, establishes in 
its main Provisions a four-pronged basis 
for Federal assistance to the states in 
combatting cigarette bootleggtng. 

First, the bill proscribes the act of 
bootlegging cigarettes by making it un­
la~vful to knowingly ship, transport, re­
ceive, possess, sell, distribute, or purchase 
cont1·aband cigarettes. "Contraband 
cigarettes" are defined as 30,000 ciga­
rettes or more bearing no evidence of 
State cigarette tax paym:mt in the State 
where they are found, which are in the 
i:-ossesslon of any person other than the 
specified various classes of excepted 
Pel'.SOns. 

Second, the b111 makes tt possible for 
the) Secretary of the Treasury to discover 
that cigarette bootlegging has occurred 
by requiring "dealers" cpersons .selllng 
or distributing over 30,000 cigarettes in 
a single transaction l to keep records of 
shipment, receipt, sale a:id distribution 
and to submit to the Secretary of the 
Treasu1·y such 1·epo1'ts as the Secretary 
shall by 1·egulatlon p1·escribe; autho1·izing 
the Secretary to enter dealers' premises 
upon consent or with a proper wari'ant 
to lllSpect required records or cigarettes 
stored on the premises and authorizing 
the seizure ar.d forfeiture of contraband 
cigarettes and vehioles and other in­
strumentalities employed 1n· the course of 
the illicit trafficking of cig-arettes. 

Third, the bill authorizes seizure and 
forfeiture of contraband cigarettes in-. 
valved in any violation of the provisions 
of this bill and makes all provisions of 
the Internal Revenue Code of 1954 re­
lating to seizure, forfeiture and disposi­
tion of firearms applicablP. to seizure and 
forfeiture of contraband cigarettes. 

Finally, the bill provides additional 
statutory basis for the Department of 
Justice to interdict organized cigarette 
rac1~eieering by amending the "Racket­
eer Infiuenced and Corrupt Organiza­
tion" <RICOl statute to include ciga­
rette bootlegging as a specifically enu­
merated offense. 

Cigarette bootlegging has steadily 
worsened since 1965, primarily because 
of the growing profit incentive provided 
by ever-increasing disparities in many 
States' cigarette tax rates. The undis­
puted testimony of virtually every witness 
corroborated the findings of several re­
cent studies that cigarette bootlegging 
has become a ma.for source of income for 
organized crime. Edgar N. Best, Deputy 
Assistant Dlrector of the FBI, testified 
that cigarette bootlegging had become so 
lucrative-with profits of up to $126,000 
per truckload-that all major organized 
crime families have taken a role In the 
trafficking of contraband cigarettes He 
stated that estimates that organized 
crime controls 40 to 50 percent of all ciga­
rette bootlegging may be "conservative." 
Hijackings, murder, corruption of public 
offi.clals, the i·uination of the businesses 
of thousand-s of cigarette wholesalers and 
retailers and the attendant loss Of thou­
sands of jobs, are the prevalent charac­
teristics of organized crime involvement 
in cigarette bootlegging. 

According to the Advisory Commission 
on Intergovernmental Relations <Acm>, 
a total of 34 States are losing almost $400 
million in uncollected State cigarette 
taxes because of bootlegging. It must be 
emphasized that the ma,jor responslbillty 
for enforcing State cigarette tax laws is 
now and mu.st continue to be the burden 
of the States. The proposed legislation is 
designed to supplement current efforts by 
the Sta.te.c; to combat cigarette smuggling, 
not to supplant them. sta.tes are encour­
aged to upgrade their capabilities In this 
regard, both in terms of Increased re­
soui·ces and stronger State cigarette 
bootlegging statutes. 

Nevertheless, because of the interstate 
nature of cigarette bootlegging, and the 
necessity of conducting surveillance and 
following actual shipments across State 
lines, cooperation among the States 
themselves has proved to be of limited 
effectiveness. The Interstate character of 
illicit cigarette trafficking creates major 
jurisdictional limitations for State law 
enforcement agencies. Moreover, some 
State cJgarette enforcement bureaus have 
been plagued by internal corruption. 
There also ha.ve been Jndlcations that 
some State and local law enforcement of­
ficials have harassed or refused to coop-
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erate with agents frorn othe1· States who 
entered to conduct surveillance in ciga­
rette bootlegging cases. 

It should be recognized that this bill 
will not eliminate cigarette bootlegging 
altogether. Since wide disparities among 
State cigarette tax rates provide the 
profit motive for cigarette bootlegginit, 
the Subcommittee on Crime spent much 
time in Its hearings taking tesUmonY on 
"tax equalization" bills . which have as 
their main objective the elimination of 
cigarette bootlegging through the equal­
ization of State cigarette taxes by the ap­
plication of a uniform Federal tax on 
cigarettes. It is recoi::nized that the "tax 
equalization approach" by eliminating 
the profit motive, would likely elinilnate 
cigaret te boot legging altogether. H ow­
ever, since the House Ways and Means 
Committee had jurisdiction over the tax 
equalization proposals, the Subcommittee 
on Crime did not attempt to report such 
provisions to the full Judiciary com­
mittee. 

It should also be noted parenthetically 
that the committee does not intend this 
b!ll to address the current exemption 
from State taxation or cigarette sales on 
Indian rese!'vatlons, a:i.d nothing this b!ll 
Is intended to affect any immunity from 
State tax held by any Indian or Indian 
tribe. 

The question arose in the course of 
committee debate as to whether absence 
of specific reference to "interstate com­
merce" in the bill renders it constitu­
tionally defective. In answer to this con­
cern, I would like to insert into the 
record a letter from the Department of 
Justice and a legal memorandum from 
the American Law Division of the Library 
of congress. Both of these documents 
state ·uneqUivocal]y that absence of the 
words "interstate commerce" from thJs 
~ill does not render it constitutionally 
defective. Cigarette bootlegging by its 
very nature "11ffe.r.t.s interstate com­
merce". In fact, it ls because of the.inter­
state nature or the activity that this 
legislation was undertaken. Supreme 
court decisions such as Perez versus 
United States and Heart of Atlanta Hotel 
versus United States clearly establish 
that cigarette bootlegging constitutes a 
class of actiVities which the Congress can 
constitutionally proscribe by criminal 
statute. In fact, the interstate nature of 
the problem provides the classic consti­
tutional basis for Federal criminal juris­
diction. Even purely "intrastate" activi­
ties may be constitutionally proscribed by 
Federal criminal statute under modern 
case law if the activity "affects interstate 
commerce", as cigarette bootlegging does. 
This concept could conceivably come into 
play in instances where the knowing pur~ 
chase, sale, shipment, transportation. 
posseaslon, receiving or distributing of 
contraband cigarette is the focal point of 
p1·osecut1on pursuant to section 2342 of 
the bill. 

The letter and memorandum follows: 
DEPAR'rMEN'r OF Jusna:, 

WasMngton, D.C., October 2, 1978. 
Hon. JOHN CONYERS, Jr .. 
C/&aiTman, S11bcomm1ttee on CTime, Com­

m1ttee on t/&e JucHclaTJI, Houae o/ llepre-
3entatjves, ·was1£1ngton, D.C. 

DEAR CONCRESSMAN OoNYERB: This Is In 
response to your letter ot September 18, 1978, 

requesting the formal views of this Depart­
ment as to whether or not absence of specific 
mention of "interstate commerce" In H.R. 
8853 renders it constitutionally defective. 

We do not think the blll ls constitutionally 
defective because of Its failure to mention 
"interstate commerce" specifically. The In­
terstate . aspects at. clprette bootlegging Is 
Inherent in the activity. Congres&' legislative 
ell'orts to make lt a c;rJme are . premised on 
the interstate element: it la because at the 
Interstate nature or the activity, and the 
lnablllty ot the States to control It, that the 
etrort to legislate was undertaken. These 
factor& are made clear, as you point out, by 
the leg1Slatlve hlstory of the bill. Therefore. 
the lack of a statemeZlt of findings and pur­
poi:es relating to the Interstate nature o! 
bootlegging In this most recent version of tbe 
bill does not seem to us t.o be a defect. Most 
bills, after all, do not speclftcBlly set forth 
the findings or fact upon which they are 
based, and there Is no requirement that they 
do so. Perez. v. Unttetl States, 402 U.S. 148, 
156 [1971) . 

Nor do we see a problem because in sub­
stanttve provisions are not limited to Inter­
state traffic ln cigarettes. With respect to 
prospective crilll!Dal eases where an inter­

. state element ls shown, the bUI Is clearly 
const1tut1ona1. Should strictly lntrast&te a.c­
tlvttles become the subject of prosecution, we 
think any court would ftnd, just as the Su­
preme Court dJd In Perez. supra, tbll.t the 
activities affect interstate commerce on the 
basiS of tile congress' detailed 1lndings as 
they appea.r In the legislative hl.st.ory of the 
JeglSla tlon. 

Jn Perez. the court round that "jefxtor­
tlonate credit transactions, though purely 
intrastate, may in the judgment of congress 
affect interstate commerce." Id. at 154. Ac­
cording to the Court. Congress may dellber­
ntely write a law encompassing "more than 
thE' precise thing to be prevented" If neces­
sary to prevent an evil. Finally, as a practical 
matter, the Incidence or cases Involving 
purely Intrastate activities ShOUld be rare 
since the Department has repeatedly declared 
Its Intention to prosecute only when or­
ganized crime Is Involved. 

In our view, the only question here ts 
whether cigarette bootlegging Is a class of 
activities within the power of Congress to 
regulate. The answer to the question IS un· 
likely to depend on whether Congress 
restricts the b111's substantive provisions to 
transactions Involving Interstate o.ctlvltles or 
whether it attaches formal findings ns a 
preamble. . 

Please let me know I! I can be of auy 
further asslstance. 

Sincerely, 
JOHN C. KEENSV, 

Deputy A&statant Atto1ney Genermi, 
· Criminal Dtvtslon. 

THE lJ'IBRM\Y OF CONOll.t:SS, 
CoNGRESSlONAL RESEARCH SERVlCJl, 
Wastilngton. D.C., September tB, 1978. 

To: Subcommittee on Crime. Attn: Steven 
Ralltln. 

From: American Law Division. 
Subject: Constitutionality of the Criminal 

Provl&lons of H.R. 6863 (Tnlllicking In 
In Contraband Cigarettes) In Light of 
the Omission of any Statutory Heference 
to a Federal Jurisdictional Base. 

This ts in response to your 1·eq_uest tor a 
memorandum dlt;cuss!ng the possible consti­
tutional cllfficultles associated With the pro­
'V!Slons ot H.R. 8853 (Trafficking In contra­
band cigarettes) as agreed to by the Subcom· 
mlttee on Crime becaw;e of the bill's failure 
to refer to any federal ju~dlctlonal base 
s11ch ns the authority to regulate interstate 
and foreign commerce. 

H.R. '8853 w<>llld rneke It unlawful to know­
ingly "ship, transport. rec:el"Ve, possess. sell. 
distribute. or purchase contrabRnd clgn­
rettes": to knowingly #make any false state-

ment or representation" In connection with 
records and statements required under the 
bill; to fan to "malntaln sui:h records or 
shipment, receipt, sale, and other dlstrJbu­
tlo:i of clganttes" or "t.o submit to the sec­
retary such reports Bild Information with 
respect to such record.S"; or to violate any 
regulations promulgated under the bill. 

As introduced, the bill contained a state­
ment of findings and purpose declaring a 
congresslona.J ft.nd.lng tbat, "there 1s a Wide­
spread traffic In cigarettes moving In or 
otherwllie e.ft'ecting Interstate or foreign com­
merce .•. " and "there Is a causal relation­
ship between the now of cigarettes into in­
terstate commerce to be sold In violation of 
State laws and the rise of racketeering In the 
united state& ... ~ The statement of findings 
and purpose has been deleted nom the bill 
as agreed to by the Subcommittee although 
It hBll been asserted tbat the hearlDgg &nd 
report when printed Will reftect evidence of 
and a congressional Intent to combat tlle 
unlawful traftlc In cigarettes moving In or 
otherwise alfecttng Interstate commeree and 
to combat racketeering by attacking Its un­
lawrul tramc In cigarettes. 

The absence of congressional :llndlngs with; 
In the language of the blll would not seem 
t.o raise constitutional dllftcultles, see Heart 
of Atlanta lo!otel v. Unftet.i States, 379 U.S. 
241. 252 (1!164) (''While the Act as adopted 
carried no congressional findings the record 
of Its pBSllage through each house Is replete 
with evidence of the burdens that dlsc:rlml­
natlon by race or color places upon Interstate 
commerce."): Perea v; United States, 4011 U.S. 
146, 166 (11i7l) ("We have mentioned in de­
tall the eoonom1c. financial, and social set• 
ting ot the problem as revealed to Congress. 
We do so not to infer the Congress need make 
parttcularlzed ftndlngs In order to legislate."') 

Tbe absence of a reference to Interstate 
commerce In the definition of the offenses tn 
the bill would likewise seem to pose no con­
stitutional dlftlculty. In Peres, tne supreme 
Court found the extortionate credit provi­
sions, which likewise make no express refer­
ence to interstate commerce. to be a valid 
exercise of the commerce power. Al; the court 
noted there: 

"The Commerce Clause reaches, In the 
main, three categories of problems. First, the 
use of channels of interstate or foreign com­
merce which Congress deems are being mis­
used. as tor example. the shipment of stolen 
goods ( 18 USC § 2312-2315) or or persons who 
have been kidnapped ( 18 use ' 1201) . 8ec· 
and, protection or the Instrumentalities of 
interstate commerce, as, for example, the 
destruction of an aircraft (18 U'SC Ii 32), or 
persons or things in commerce, as, ror exam­
ple, thefts from Interstate shipment (18 USC 
§ 659). Third, those activities affecting com­
merce. lt Is With this last category that we 
are here concerned. . . . 

" . . . Chief Justice Stone wrote ror a 
unanlmous court In 1942 that congress could 
pro"Vlde tor the regulation or the price of In­
trastate milk, the sale of which, a competi­
tion with Interstate mllk. affects the price 
structure and federal regulation of the latter. 
United States v. · Wrlghtwood Dairy Co .. 315 
u.s. 110 .... Tbe commerce power. he said, 
"exteZJds to those actl"Vltles Intrastate whlch 
so affect Interstate commerce. or the exertion 
of tl1e power of Congress over It. as to make 
regulation of them appropriate means to the 
attainment of a legitimate end, the effective 
exec11tlo11 ot the granted power to regulate 
interstate commerce." Id. at 119 .••. 

"In united States v. Darby, 31.2 U.S. 100 
... , the decision sustained 1n Act of Con­
gress which prohibited the emplayment of 
workers and the production o! goodS "for In­
terstate commerce" 11t other than prescribed 
wages and hours. " class o/ rictivltfes was held 
oroperly reg\llateel by congress without proof 
that the particular Intrastate activity against 
wlllcl\ a sanction was laid b11d an effect on 
commerce. A unanimous COllrt said: .. . 
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"sometimes Congress itself has salcl tllat a 
psrttcular activity affects the commerce, as It 
did In the present Act, the Safety Appliance 
Act and the Railway Labor Act. rn passing on 
the validity of leglsle.tlon or the class ll!.$t 
mentioned the only tunctlon of courts is to 
determine whether the particular activity 
regulated or prohibited Is wtthln the reach 
or the federal power." Id., 11t 120-121 ... . 

"That case Is particularly relevant here be­
cause It Involved a criminal prosecution, a 
unanimous Court_ holalng that the Act was 
'suftlciently definite to meet constitutional 
demands.' Id. at 125 .... Petitioner Is clearly 
a member of tlul class wlLich engages In 'ex­
tortionate credit transa.ctlons' as defined by 
Congress and the description of that class has 
the required definiteness ... . 

''In emphasis or our position that It was 
the class of acuvttles regulated that was the 
measure, we acknowledge that CoJ1¥ress ap­
propriately considered the •total Incidence' 
or the practice on commerce. (Katzenbach v. 
McClung, 379 U.S. 294, 301] 

"Where the claas of activttics u regulated 
and that class Is Within the reach or federal 
power. tbe courts h&ve no power •to excise, as 
trivial, Individual IMtances' of the class. 
Maryland v. Wirtz, 392 US 183 ... . Perez v. 
UnHea states, 40 u.s. 46, 160-li4 (1971) 

From Pere:1t, it would seem a.pp!Lrent that 
failure to expressly rerer to Interstate com• 
merce WiU!ln the definition or a criminal of­
fense does not ronder the statute an Invalid 
eKerlcse or congresl!lonal authority to regu• 
late interstate coinmerce. 

CJl:MtLES J)CJYLE, 
Leglslatfve Attorney. 

Mr. Speaker, in closing, I would like t.o 
recognize the important contribution of 
the gentlewoman from New York, Ms. 
HOLTZMAN, the sponor of this legislation. 
She, together with Judiciary Committee 
Chairman ~oomo and Subcommittee on 
Crime, Member Tov RAILSBACK, are to 
be commended, not only for sponsoring 
some of the major legislation In this area, 
but also for working so hard to help bring 
this leglalatlon before the House as ex­
peditiously as possible. 
• Mr. GUDGER. Mr. Speaker, I rise in 
support of H .R. 8853 which was reported 
from the Judiciary Committee on which 
I have the prlvllege to serve. This bill 
is designed to make it a Federal crime to 
Possess or sell 30,000 or more cigarettes 
In a state in which the taxes have not 
been pa.id as imposed by that State. The 
so-called bootlegging of cigarettes rises 
because of the disparity between the 
"high-tax States," such as New York, 
and the "low-tax States," such as North 
Carolina from which I was electeP,. 

It should be clearl.v understood that it 
ls not now, nor will it be under this bill, 
a crime to purchase any quantity of 
cigarettes In North Carolina, or any other 
"low-tax" state, and to sell them within 
that state-becomes a crlme onlv when 
those cigarettes are transported Into 
other States a.nd are there sold without 
paying the proper tax of that State. 
Under the legislation being considered, 
the crime will occur a.s soon as such quan­
tity of cigarettes are transported out­
side of the state where the lawful pur­
chase was made. 

Mr. Speaker, on last Friday, Septem­
ber 29, when the other body considered a 
similar bill to that before the House to· 
day, a complete substitute was offered by 
the senator from Massachusetts, Mr. 
K11NNEDY, who was managing the Senate 
b111, The COHGRESSlONAL RECORD Of that 
date, beginning on page 816618, will re-

veal the provisions of the substitute and 
the proceedings thereon. The Senators 
from North Carolina, MoRGAN and 
HELMS, the Senators from Kentucky, 
FORD and HUDDLESTON, the Senator from 
South Carolina, Mr. THURMOND, and the 
Senator from Oklahoma, Mr. BELLlllON, 
all supported and commended the substi­
tute as more effective legislation than 
that reported from the committee. Their 
substitute was designed to get at the 
criminal conspiracy and "racketeering" 
of contraband cigarettes, leaving the 
States to a traditional role of enforcing 
their laws to collect their taxes. The 
Governor of North Carolina, the Honor­
able Jim Hunt, when testifying on this 
b1ll before the House subcommittee, in­
dlca ted that North Csrolina was expand­
ing its efforts to stop smuggling and to 
assist in law enforcement in other 
States. These effort.s should continue, and 
Federal legislation should be aimed at 
the conspiracy and racketeering as pro­
posed by the Senate-passed bill. 

Mr. Speaker, our House committee re­
port, on page 8, pointed out that the 
"contraband approach" would, at best, 
only reduce clgarett.e bootlegging by 30 
percent. It would be my hope that the 
Senate-passed b111 could be agreed to 
when it comes over to this body, or in 
conference. Due to ~he lateness in this 
session, I am voting for the House-re­
ported bill to Insure the possibility of 
enactment of legislation in this con­
gress.• 
• Mr. RAILSBACK. Mr. Speaker, I rise 
ln support of H.R. 8853, a bill to elimi­
nate the serious problem of cigarette 
bootlegging. 

AB a member of the Judlciary Subcom­
mittee on Crime, I have had the oppor­
tunity over the past months to review the 
troublesome issue of cigarette boot­
legging. I first became aware of the seri­
ousness of this problem almost a year 
ago through the Informational efforts of 
the then Dllnois Director of Revenue, 
Robert M. Whitler. From my communi­
cations with Mr. Whitler and the hear­
ings our subcommittee has held, I have 
become convinced that the illegal traf­
ficking in untaxed cigarettes is an inter­
state crisis that demands a prompt Fed­
eral solution. 

J3ootlegging's root cause is clear: The 
wide disparity in taxes on cigarettes 
among the Stat.es makes it highly profit­
able to purchase them in low-tax States 
and sell them Illegally in high-tax 
States. The most vlsable consequence of 
this smuggling ls the revenue Joss to 
State and local governmentB-about 
$400 million each year nationwide. Dll­
nois, 1 of the 14 States most seriously 
burdened by this problem, estimates its 
revenue losses at between $10 and $26 
million annually despite the fact that its 
12-cent-per-pack ta1C is lower than the 
tax in 21 other states. But the conse­
quences of this problem extend far be­
yond the loss of government revenues. 

Profits from bootlegging are a major 
source of income for organized crime, 
income used to fund other illegal activ­
ities such as drugs, loansharking, and 
prostitution. According t.o Time maga­
zine, May 16, 1977, those who practice 
this form of smuggling may profit by as 
much as $1.5 billion annually. With such 

hlgh stakes and only a mlnimal r.lsk of 
apprehension because of the !Iiterstate 
nature of the operation, organized 
crime's involvement in cigarette traffick­
ing can be expected to increase at the 
expense of . legttimate wholesalers and 
retailers. Dllnois calculates, for example, 
that bootlegging means a loss of between 
$30 and $75 million a -year for private 
businesses within the State. In New York 
City alone, according to Forbes maga­
zine, December 15, 1977, over half of the 
tobacco wholesalers and more than a 
quarter of the licensed retailers have 
gone out of business within the le.st 
decade largely because or competition 
from smugglers. Organized cr:lme's ex­
ploitation of lawful commerce and their 
expansion Into this area of illicit ac­
tiV1ty must be stopped. In my opinion, 
only Federal intervention will achieve 
that objective. 

It has been suggested by some that 
the problem of cigarette bootlegging 
could be significantly reduced by in­
creased state enforcement efforts alone. 
A few have even argued that State and 
local omclals are not sincere in their 
resolve to eliminate illegal tratncldng. I 
respectfully disagree with both of these 
assessments. New York, for example, al­
ready spends In excess of $1 million a 
year on clgarett.e tax collection. Dlinols, 
llke many States, has jolned an Inter­
state cooperative organization in an ef­
fort to pool its resources and overcome 
State territorial hurdles. As a member 
of the Interstate Revenue Research Cen­
ter, which has oftlces -in Indiana and 
consists of seven States, IDinois has re­
ceived services and information crucial 
to the fight against cigarette bootlegging. 
One tip from the center led to a raid on 
December 23, 1976, by Illinois enforce­
ment omclals that netted more than 
20,000 cartons or cigarettes bearing 
counterfeited tax stamps. J3ut boot~ 
legging is undeniably an interstate crime 
requiring a national cornmibnent im· 
pOS.Slble a.t the State level because of 
Jurisdictional limitations. Additional 
State efforts would be futlle without Fed­
eral assistance. 

The form Federal e.ssistance should 
take is the sub'ect of some d1Sagreement. 
Those supporting the tax approach ac­
curately state that by reducing the inter­
state tax ciUrerentlal on cigarettes, the 
incentive for cigarette bootlegging would 
be eliminated. Nonetheless, I opposed the 
uniform tax proposals pending before 
the subcommittee for the following rea­
sons: 

First. For residents of moot States, 
such bills would lmpose significant tax 
increases. Congressman DRDrAD's bill, for 
example, calls for a total Federal tax of 
31 cents on each package of ctearettes. 
Twenty-three cents would be rebated to 
any State that eliminated its own tax. 
For nunols, which Is at the national tax 
rate average of 12 cents per package, the 
tax proposal would produce windfall rev­
enue but would nearly double the tax on 
cigarettes our citizens now pay. The cost 
to citizens of lower-tax States, obviously, 
would be even higher. -

Second. There ls no guarantee under 
any of the Federal tax proposals that the 
disparities In tax rates actually will be 
eliminated. States are offered incentives 
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to drop their taxes, but they are not re­
quired to do so. It Is possible, In fact, that 
they cannot be required to do so constitu-

growing interstate problem. To those who 
suggest that such a Federal crtmtnal 
sanction for evasion of a state tax is un­
precedented, I woUld only point out the 
existence of the Jenkins Act. This Fed­
eril.l law has for many years been an 
effective t.ool used by the States to halt 
mall order operations aimed at evading 
their cigarette tax laws. Further, those 
who point to estimates that a contraband 
law would only eliminate one-third of the 
bootlegging problem fail to recognize that 
the variables involved In such predic­
tions render them conjectural at best. 
The fact remains that with the enact­
ment ot a Federal cigarette contraband 
Jaw the mechanism wm exist for a sub­
stantial, cross-jurisdictional eftort to 
eradicate this major source of Income for 
organized crime. 

ployees of cigarette wholesalers and ven­
dors have lost their jobs as a result of 
the impact of illegal trafficking and one­
third of the wholesalers have been forced 
out of business. 

tionally. · 
Third. There is no realistic considera­

tion given to the impact of local cigarette 
ta.>ces on smuggling. Local taxes, when 
added to the cost of a State's tax on a 
package of cigarettes, increase the tax 
difierential on cigarettes between the 
States, wh:ch makes smuggllng an even 
more attractive enterprise. The Drinan 
bill does not address this city tax prob­
lem. And measures 'like those of Con­
gressman JONES Of Oklahoma say only 
that a State must eliminate city cigarette 
taxes to qualify for money from Federal 
tax collections. States like Illinois, which 
have provided home-rule authority for 
many local governments, will find that a 
dl:fllcult thing to do. 

Fourth. Not all States face a cigarette 
smuggling problem. A significant tax in­
crease, required by the Federal tax pro­
posals, would be high prices for these 
States to pay for a problem that hes had 
a beneficial etfect on them. And the sig­
nificant loss in .state power required by 
the Federal tax proposals would be a high 
price for any. State to pay. 

Fifth. When they need revenue, most 
States look to the so-called discriminate 
or nUisance taxes. The cigarette taxes are 
among these. A person can avoid the tax 
simply by not buyine- the product on 
which it ls applied. Federal tax proposals 
would eliminate State controls over cig­
arette tax rateli. 

Sixth. A State, once under the Federal 
collection umbrella, would be hard­
pressed to back out. Under the Drfnan 
propasal, for example, a State would 
have to leVY 46 cents before It could add 
Its own rate to secure additional rev­
enues. This considers the less of 23 cents 
in Federal revenue, the need to tax an 
additionai 23 cent.s t.o make up for the 
Federal ta.x, and then an additional state 
tax. 

In short, I sincerely believe that the 
disadvantages of the tax concept make 
it unacceptable at this time and a less 
offensive solution to the problem of bOot­
legglng must be found. 

For this reason, I encourage my col­
leages on both sides of the aisle to SUP­
port the pending legislation as a reason­
able step toward solving the growing 
problem of cigarette bootlegging.• 
• Mr. FISH. Mr. Speaker, on behalf of 
myself and my colleague from New York 
<Ms. HOL'l'ZMAN) I i·ise in support of H.R. 
8863 to eliminat.e racketeering in the sale 
and disMbutlon of cigarettes. 

I was first alerted t.o the danger pre­
sented by the illegal trafiicking of ciga­
rettes In my discuSsions with New York 
State Commissioner of Taxation and Fi­
nance. James H . Tully, Jr. As a result of 
his disclosures, Ms. HOLTZMAN and I in­
troduced the legislation before the House 
today as a workable solution to this 
alarming problem. 

AI;, noted 1n the House Judiciary com­
mittee report, the problem of cigarette 
bootlegging has steadily worsened since 
1965, primarily as a result of the profit 
incentive provided by the State cigarette 
tax dlfterentlals. Congressional recogni­
tion of this problem Is evidenced by the 
introduction or 20 similar measures in 
the House of Representatives in the 95th 
Congress. 

congressional Interest in the pervasive 
and costly problem of cigarette bootleg­
ging Is not isurprising. Revenue losses to 
indMdual States as a result of cigarette 
smuggling 118.ve approached the $400 mJl­
!!cn mark-34 States have suJfered 
losses Ill tax revenue due to this illegal 
enterprise and 14 States have Identified 
cigarette smuggling es a major problem. 

In the testimony presented to the 
Subcommittee on crime, it was noted 
that organized crime involvement in cig­
arette bootlegging has become a serious 
national problem, second only to nar­
cotics as a source of profits for their op­
erations. Commissioner Tully also noted 
that there is evidence of organized crime 
involvement Jn bootlegging in at least 10 
States. Congressional inaction would only 
succeed in contributing to the severity 
and the continuance of this thriving en• 
terprise. 

While many States, such as New York 
and Pennsylvania, have strengthened 
their enforcement programs, ft appears 
that State law enforcement elforts have 
failed to adequately deter this problem·. 
New York spends over $1 miWon annual­
ly just on cigarette tax enforcement. In­
creased interstate cooperation hes also 
failed to have a significant effect on the 
sale of contraband cigarettes. 

Mr. Speaker. the problems of cig­
arette bootlegging have reached serious 
proportions. The Department of Justice 
and the Department of the Treasury, who 
have historically opposed legislation of 
this nature. testified in general support 
of the remedy prescribed ln H.R. 8853. 
This measure enjoys the support of the 
National Governor's .Association, the 
Federation of Tax Administrators, and 
the Advisory Commission on Intergov-
ernmental Relations. I urge my col­
leagues to recognize the need for Federal 
Intervention In this area and vot.e to ap­
prove R.R.. 8853.• 
e Mr. DRINAN. Mr. Speaker, I rise In 
support of H.R. 8853, which would amend 
title 18 of the United States Code to 
enable the U.S. Treasury and Justice De­
partments to assist Individual Stat.es In 
combating Interstate Cigarette bootleg­
ging, I must, however, restate my firm 
conviction that this approach will not 
fully solve the problem of cigarette boot­
legging. The prevention of this crime can 
only be broUght about through eliminat­
ing economic incentives for bootlegging, 
and specfncally by amending the Federal 
cigarett.e tax to eUminat.e wide price dif­
ferentials between states. 

I believe that the most realistic form 
of Federal assistance in combating this 
problem . is the so-called contra.band ap­
proach, an approach endorsed by vir­
tually every witness that appeared before 
the subcommittee. The contraband ap­
proach, as contained in H.R. 8853, would 
impose Federal criminal penalties for the 
tl,'ansportation of more than 30,000 ciga­
rettes across State lines without payment 
of the applicable State taxes. Respon­
sibility for .enforcement would be dele­
gated to the Secretary of the Treasury 
and violators could be fined up to $10,000, 
or imprisoned for up to 2 years, or both. 

Many of my colleagues are extremely 
a.ware of the devastating effects of Illicit 
trafficking in their home States. Penn­
sYlvanla has lost $176 million over the 
past 10 years and Is now losing on an 
average of $40 million annueJly. nJlnois 
and Ohio have su1fered losses of $25 mil­
lion and $30 million, respectively, as a 
result of cigarette bootlegging. 

The crime of bootlegging costs States 
uinvard of $500 million annually. The 
reason is simple: It is an offense which Is 
relatively "safe," or undetectable. Crimi­
nals purchase large quantities of cheap 
cigarettes in a handful of States with 
very low tax rates, and transport them. 
usually over the interstate highways, to a 
State with a significantly higher tax. At 

·that point. they are sold at a huge profit. 

Supporters of the contraband approach 
include the Departments of Justice and 
Treasury, the National Governor's Asso­
ciation, the Advisory Commission on In­
tergovernmental Relations, the National 
Association of '!'ax Administrators, the 
National Tobacco Tax Association, and 
the National Association of Tobacco 
Distributors. 

Ai; a sponsor of leg1slation which tracks 
the contraband approach, I feel that ft 
Is the only acceptable solution to th1!> 

My own State of New York provides the 
best example of the costly effects of these 
smuggling operations. Over 450 million 
packs of cigarettes are smuggled Into 
New York state every year. out of every 
two packs sold in New York City, one Is 
bOOtlegged costing the taXJJayers $85 
million annually in lost tax revenues from 
leldtlmate snles. Over the past decade, 
New York Stat.e has Incurred losses of 
over $600 million. 

Job loss 1s frequently a result of the 
bootlegging operations. In New York lt 
is estimated that one-halt of the em-

R.R. 10066, a cigarette tax reform blll 
which I introduced Jointly with the gen­
tleman from New York CMr. PATTISON) 
last November, and which has been co­
sponsored by 15 Members of the House, 
attacks this problem at its root. Thfs blll 
would amend the Internal Revenue Code 
to remove entirely the incentive for Inter­
state cigareUe smuggling by establishing 
a uniform Federal tax on cigarettes. Ad­
tlitional revenue thus generated would be 
rebated on a pro rata basis to States 
which refrsJn from imposing clgaret;te 
taxes of their own. In addition to elimi-
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nating bootlegging, a major involvement 
of organized crime, this legislation would 
produce increased cigarette tax revenue 
for the states. 

s. 1487 
Be u enacted by the Senate and House of 

Representatives of tlle Untted States o/ 
America in Congress assembled, 

In testimony before the Subcommittee 
on Crime of the House Judfcia.ry Com­
mittee, Mr. Glen R. Murphy, Director of 
the Bureau of Governmental Relations 
and legal counsel of the International 
Association of Chiefs of Police, endorsed 
H.R. 10066, saying that by establishing a 
uniform cigarette tax rate "the incentive 
to smuggle contraband cigarettes would 
be alleviated In its entirety. Such a pro­
gram would meet the issue head-on at its 
outset, thus being a preventive measure." 

At the same hearingS, Mr. W,ayne F. 
Anderson, Executive Director of the 
Council on Inter-governmental Rela­
tions, estimated that enactment of a pure 
la.w enforcement measure such a.s the one 
we are discussing today would optimis­
tically only result in a 30 percent decline 
in the Incidence of cigarette smuggling, 
while enactment of H.R. 10066 would 
totally eliminate the problem. 

Thus Mr. Speaker, while I support pas­
sage of H.R. 8853 as an Interim measure 
to control cigarette bootlegging, I remain 
convinced that reform of the cigarette 
tax would be the best passlble solution to 
this 1>erious problem. I will do all I can ta 
ensure the passage of such legislation 
early 1n the 96th congres:;.• 

Mr. BAUMAN. Mr. Speaker, 1s it the 
Intent of the gentlemen from Michigan 
to ask general leave for all Members? 

Mr. CONYERS. Mr. Speaker, I wlll do 
that, If I have not done it already. 

Mr. BAUMAN. Mr. Speaker, I have 
no requests for time. 

The SPEAKER pro tempore. The ques­
tion is on the motion offered by the gen­
tleman from Michigan CMr. CoNYJ:RS) 
tha.t the House suspend the rules and 
pass the bill, H.R. 8853, as amended. 

The question was taken; and <two­
thirds having voted in favor thereof) 
the rUles were suspended and the bill, 
as amended, was passed. 

A motion to reconsider was laid on the 
table. 

GENERAL LE~l/E 

Mr. CONYERS. Mr. Speaker, I ask 
unanimous consent that all Members 
may have 5 legislative days in which to 
revise and extend their remarks, and to 
Include extraneous matter, on H.R. 8863, 
the bill Just passed. 

The SPEAKER pro tempore. Is there 
objection to the request of the gentle­
man from Michigan? 

STATEMENT OF FINDINGS AND PUllPOSE 
SECTION 1. (a) The congress finds that­
( 1) there Is widespread traffic In cigarettes 

moving In or otherwise affecting interstate 
or foreign commerce, and that the States 
are not adequately able to stoP the move­
ment into their States and the sale of such 
cigarettes In violation of their tax laws 
through the exercise of their police power; 

{2) there ls a causal relationship between 
the 1low of cigarettes Into interstate com­
merce to be so!d In violation of State laws 
and the rise or racketeering In the United 
States; 

(3) a Federal role In the fight against cig­
arette smuggling will assist the States In 
their la.w enforcement elforts and will be 
undert11ken with the recognition that pri­
mary enforcement responsibility remains 
with the Individual States; 

(4) certain records me.lntained by persons 
posse.sslng, selling, dl.Btrlbutlng, carrying, 
transporting, purchasing, or receiving ciga­
rettes could have a high degree of usefulness 
In crunlnal lnvestlga.tlons. 

(b) It Is the purpose of this Act to provide 
a timely solution to a serious organized 
crime problem and to llelp provide law en­
forcement assistance to Individual St11.tes. 

BEc. 2. Title 18, United· States Code, ls 
amended by Inserting Immediately after 
chapter 69 thereof the !allowing new 
ch11.pter: 

"Chapter 60.-CIGARETI'E TRAFFIC 
"Sec. 
"1286. Definitions. 
"1286. Unlawful acts. 
"1287. Enforcement and regulations. 
"1288. Pe!Ulltles. 
"1289. Effect on State law. 
N § 126li. Definitions 

"As used In this chapter­
"(a) 'Cigarette' means-
"{l) e.ny roll of tobac:eo wr11.pped In paper 

or In any subst11.nce not containing tobacco, 
and 

"12) any roll of tobacco wrapped In any 
sul>eiance contlllnlng tobacco which, bec"use 
of lts appl!llrance, the type ot tobacco used 
In the fl.lier, or Its packaging and labeling, Is 
llkety to be offered to, or purchased by, con­
sumers llS a cigarette deacrlbed In paragraph 
(1). 

"(b) 'Oontraba.nd cigarettes' means a quan­
tity of sixty thousand or more cigarettes, 
bearing no evidence of the payment o! ap­
plleable State cigarette taxes 1n the State In 
which they are round, and which are In the 
possession of any peroon other than-

.. ( 1) a person holding a permit Issued pur­
suant to chapter 52 of title 26, United St11.tes 
Code, as a manutaoturer of tob11.cco prbducts 
or as an export warehou6e proprietor or a 
per!on operating a customs-bonded ware­
house. pursuant to section 1311 or 1165 of 
title 19, United State& COdc, or an a.gent of 
such person; There was no objection. 1 

Mr. CONYERS. Mr. Speaker, I ask 
unanimous consent to take from the 
Speaker's table the Senate bill cs. 1487> 
to eliminate racketeering In the 1>ale 
and distribution of cigarettes, and for 
other purposes, and ask for its immediate 
consideration. 

"(2) a common or contract carrier: Pro. 
vided, however, That the cigarettes are des­
ignated as such on the bill of la.ding or 

]freight blll; 
"(S) a person licensed or otherw1ee author­

ized by the State In which the clg11.rettes are 
found to deal In cigarettes and to account 
for and pay applicable cigarette taxes Im­
posed by such State; or 

The Clerk read the title of the Senate 
blll. 

The SPEAKER pro tempore. Is there 
objection to the request of the gentle- · 
man from Michigan? 

There was no objection. 
The Clerk read the Senate bill as 

follows: 

"{4) an otllcer, employee, or other agent 
of the Unlted States, or lta departments 11.nd 
wholly owned Instrumentalities, or or any 
State or any department, agency, or polltlca.I 
aubdJvislon having possession of the ciga­
rettes In connection With the performance of 
his olllclal duties. 

"(c) •common or contract carrier' means 
a carrier holding a certificate of convenience 

or necessity or equivalent operating author­
ity from 11. regulatory ageny of the United 
states or of any State. 

"(d) ·state' means any State or the Dis­
trict of Columbia, Puerto Rico, or a territory 
or P06Se&Slon of the United States. 

··(e) ·eecreta.ry• melLI18 the secretary of the 
Treasury or his delegate. 

"(!) 'Person' means any Individual, cor­
poration, company, 11Ssocl11.t1on, tlrm, part­
nership, society, or joint stock company. 
"' 1288. unl11.wful 11.cts 

"It shall bo unla. wful for any person 
knowingly to possess, sell, dbtrlbute, trans· 
port, purchase, or receive contraband 
cigarettes. 
"fi 1287. Enforcement and regulation. 

"The Secretary &hall enforce the provisions 
of this chapter and may prescribe such rules 
and regula tlons wlllch are reasonably neces­
Slll'Y to carry out the provisions of this 
chapter: Provtded, l•owever, '11111.t nothlns 
contained In thls chapter shall be Interpreted 
11.s authorizing the Secretary to require per­
sons who sell, distribute, transport or pur· 
chll.SC cigarettes In the ordln11.ry course Of 
business to maintain records of such activi­
ties to the Secretary; except that the Secre­
tary may require that any person Involved 
in any transaction Of a quantity of sixty 
thousand or more clg11.rettes shall note, on 
existing business records kept In the ordi­
nary course or business, the Identity and 
destination of the person receiving such 
cigarettes. 
"I 1288. Penalties 

"(&:) A person who knoWlngly vlol11.tes sec­
tion 1286 of this chapter sh11.ll be sentenced 
to a nne or not more than e100,ooo, or 1mpr1s. 
one<1 ror not more than nve years, or both. 

"(b) A penion who knowingly violates 
11.ny rules or regul11.tlons promulgated under 
section 12117 or knowingly makes any false 
statement or representation wltb respect . to 
the lnforme.tlon required by the Secretary 
to be kept in the records of a person, there­
under shall be sentenced to a fine of not more 
the.n S5,000, or Imprisoned.tor not more th11.n 
three years, or both. , 

"(c) Any contraband Cigarettes Involved 
In any violation or the provl&ions of this 
ch11.pter sh11.ll be subject to seizure and for· 
retture and all provl.ulons o! the Internal 
Revenue Code or 1954 relating to the seizure. 
forfeiture, and disposition or fireanns, as 
defined In section 5845(a) of the Code, Ghall. 
so far as applicable, extend to seizures and 
forfeitures under the provisions of this 
ch11.pter. 
"§ 1289. Elfect on State 111.w 

.. (II.) Nothing In this chapter ehall be 
construed to affect the concurrent jurisdic­
tion of a State to enact and enforce State 
cigarette tax laws, to provide for the conns­
eatlon of cigarettes and other property seized 
In "lolat\on of such laws, and to provide pen­
Rltles !or the violation Of sueh 111.ws. 

"Cb) Nothing In this chapter shall be con­
strued to Inhibit or otherwise 11.trect any 
coordlnllted law en!orcement elfort by a 
number or States, through lntergtate com­
pact or otherwise, to provide tor the admlnl&­
tratlon Of St11.te cigarette tax laws, to provide 
!or the conftscatlon of cigarettes and other 
property seized In violation Of .such laws and 
to establish cooperative programs ror the 
ac1m1n1strat!on of such Ipws." 

sz:c. 3. Chilpter 60 of tltle 18, United States 
Code, Shall t11.ke effect on the date of enact­
ment of this Act, 

SEc. 4. The title analysis of title 18, United 
States Code, ls amended by Inserting 
Immediately after the item relating to chap-
ter 69 the followlng: · 
"60. cigarette Trlllllc---------------- 1285.". 

BEc. Ii. ( 11. J Sect ton 1 (b) of the Act of 
AugU&t 9. 1939 (c. 618, 63 Stat. 1291), 11.S 
amended (49 U.S.C. '181(b)), Is a.mended by 
(1) striking out "or" at the end or paragraph 
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(2); (2) strlk1ng out the period at t11e end 
of paragraph 3 and Inserting ln lieu thereof 
"; or"; and (3) adding after paragraph 3 the 
following new paragraph (4) to read as 
follows: 

retary In accordance with subsections (a) 
and (b) of this section. 

SEC. 7. There Ls hereby authorized to be ap­
propriated for the fi5C81 year beginning Oc­
tober 1, 1978, such aums as may be necessary 
to Cll!TY out the provlsio118 of this Act. 

wYomlng to the owner or owners of Pederal 
coal leases serial numbers W0313866, 
W01111l33, W073289, W0312311, and 
W0313888, B·025369, W025688a, Wl5035, 
W0322794 covering lands in the State of 
Wyoming upon the surrender and relin· "(4) Any cigarettes, with respect to which 

there has been commltteti any violation or 
any provisions of chapter 60 of title 18 or any 
regulation Issued pursuant thereto." 

(b) section 7 of the Act ot August e, 1939 
(c. 618, 58 Stat. 1291), as amended (49 U.S.C. 
787), Is amended by (1) striking out "and" 
at the end of eubsectlon (e); (2) striking out 
the period at the end ot subsection (f) and 
Inserting In lieu thereof,"; and"; and (3) 
adding after subsection (f), the following 
new subsection (g) to read as follows: 

"(g) The term 'cigarettes• means 'contra­
banc:l cigarettes' as now or herearter defined 
In section 1285(b) of title 18.". 

(c) Section 1961 (1) (B) of title 18, Unltect 
States Code, Is amended by lneerttng alter 
"sections 2314 and 2315 (relating to inter­
etate transporta-tlon of stolen property}:· the 
following: "sectlona 1285-1289 (relating to 
trafficking In contrabrand cigarettes),". 

SEC. 6. (a) 'Ibe Secretary of Ule Treasury 
ls authorized and directed to carry out a 
study Wi·th a view to recommending to the 
Congress e. program pursuant to which the 
several Sta.tea would be encouraged to adopt 
anel administer comprehensive laws estab­
lishing reasonable cigarette taxes and elfec­
tlve criminal provl!.Jons providing penaltie.~ 
tor trafficking In contraband cigarettes In 
order to eliminate or control such trafficking. 

(b) Such study Shall Include recommen­
de.tlons relating to the types and amounts or 
Federal assistance, Including technical and 
financial, which should be provided under 
any such program. Such program shall, 
among other things.-

( l) provide for the administration of such 
financial uslstance by au appropriate State 
law enforcement agency; 

(2) provide for review and analysis, on a 
continual basis, of cigarette tax-avoidance 
activities t.ogether with an analysis of the 
e.ft'ectlveness or State law enforcement etrorts 
to minimize such activities; 

(3) incOrporate and mo.ke reco:nunenda­
tlons with. reApect to -innovative and ad­
vanced techniques to control cigarette tax­
avoidance actlvltle8 and contain a compre­
hensive outline of priorities for the Improve­
ment and coordination of all aspects of law 
enforcement and criminal justice in the area 
ot tralll.cklng In contraband cigarettes, In­
cluding descriptions of: (A) general needs 
ancl problems; (B) existing law enforcement 
ell'.orts; (CJ available resources; (D) organi­
zational systems and administrative ma· 
chinery tor Implementing the plan; and (E) 
the direction. scope, and general nature or 
Improvements to be made in the future; 

(4) demonstrate the means by which a 
State may indicate Its wilingness to assume 
the costs of Improvements funded under any 
such program after a reasonable period of 
Federal assistance; 

(&) set forth pol!ctes and procedures de· 
signed to assure that Federal func:ls made 
available under any such program wUI be so 
used as not to suppla.nt State or local funds, 
but to increnee the amounts of such funds 
that would, in the absenoe of such Federal 
funds, be made available !or law en!oroe­
ment and criminal justice elforts to control 
trafficking In contraband cigarettes; 

MOTION OFFERJ;D .BY MR. CONYEJIS 

Mr. CONYERS. Mr. Speaker, I ofter a 
motion. 

quif>hment of such leases or portions 
thereof. 

(c) The leases to be Issued by the Secre· 
tary pursuant to the authority granted by 
subsections (a) and (b) of this Act and the 
leases or portions thereof or rights to leases 
to be exchanged therefor shall be of eguaJ 

The Clerk read as follows: 
Mr. CONYERS moves to strike out all alter 

the enacting clause or s. 1487 and lmert Jn 
lieu thereof the text of H.R. 88113, as passed 
by the House. 

The motion was agreed to. 
The Senate blll was ordered to be read 

a third time, was read the third time. 
and passed. . 

The title was amended so as to read: 
"A bill to amend title 18 of the United 
States Code to eliminate racketeering in 
the sale and distribution of cigarettes, 
and for other purposes.'' 

A motion to reconsider was laid on the 
table. 

A similar House bill <H.R. 8853) was 
laid on the table. 

APPOINTMENT OF CONFEREES 
Mr. CONYERS. Mr. Speaker, I ask 

unanimous consent to insist on the House 
amendment to the Senate blll, S. 1487, 
and request a conference with the Senate 
thereon. 

The SPEAKER pro tempore. Is there 
objection to the request of the gentleman 
from Mlchi2an? The Chair hears none, 
and, without objection, appoints the fol­
lowing conferees: Mr. CONYERS, Ms. 
HOLTZMAN, and Messrs. ERTEL, GUDGER, 
VOLKMER, RODINO, RAILSBACK, and ASH­
BROOK. 

There was no objection. 

COAL LEASING Al\oiENDMENTS 

Mr. KAZEN. Mr. Speaker, I move to 
suspend the rules and pass the b1ll (H.R. 
13553> to further amend the Mineral 
Leasing Act of 1920 <30 u.s.c. 201Ca) l, 
to authorize the secretary of the Interior 
to exchange Federal coal leases and to 
encourage recovery of certain coal de­
posits, and for other purposes, as 
amended. 

The Clerk read as follows: 
H .R . lS55S 

Be it enacted. by tlte Senate and House 
of RtJpresentatives of the United States o/ 
America in Congress assembled, That (a) 
notwlthstamilng nny provlsJon or Jaw to the 
contrary and notwlthatandlng. the provisions 
of section 2(a) (1) of the Mineral Leasing 
Act of 1920; as amended (30 u.s.o. 20l(a) 
(1)) , the Secretary of the Interior Is au­
thorized to Issue leases for coe.1 on other 
Federal lands In the state of Utah to the 
lease applicant named in preference right 
lease applications ~rial numbers Ul362, 
Ul363, U1375, t75233, 05234, U5235, U5238, 
and 052'7 upon surrender and relinquish­
ment by the applicant of such prererence 
rlgh t lease applies tlons and all right to 
lease tbe lands ooverec:l by such appllca­
tlons, such surrender and rel!nqutshment 
to be made In exchange for the lease or 
leases to be Issued by the Secretary. · 

value. If such leases or portloD.ll thereof 
or rights to leases are not ol equal value, 
the Secretary Is autbor1Zed to receive. or 
pay out of funds available for that pur­
pose, cash In an amount up to 25 per 
centum of the value of the coal lease or 
leases to be Issued by the Secretary tn order 
to equalize tho value of the 1ease or lease 
rights to he exchanged. 

(d) Any exchange leese Issued by the 
Secretary under the autborlty or this Act 
shall contain the same terms and conditions 
as those leases surrendered, or In case of a 
surrendered lease right, the same t.el'Ill5 and 
conditions as those to which the lease ap­
plicant would be entitled. 

(e) This subsection does not require or 
obligate the Secretary to take i\llY action or 
to make any commitment to a lessee or lease 
applicant with respect to Issuance, adminis­
tration, or development of any lease. 

Sze. 2. SectiOn 2(a) (1) of the Mineral 
Leasing Act of 1920, as amended (30 tr.S.C. 
20I(a)(l)), is further amended by striking 
the period at the end of the first sentence 
and Inserting In lieu there~f the following: 
"; Provtdett, That notwithstanding the com· 
petltive bidding requirement of this section, 
the Secretary may, subject to such condi­
tions which he deems appropriate. negotiate 
the sale at fair market value or coal the 
removal of which ls necessary and Incidental 
to the exercise of a right-of-way pei'm.lt IS· 
sued pursuant to title V of the Federal Land 
Policy and Management Act of 1976.". 

SEc:. 3. Section 3 of the Mineral Leasing 
Act of 1920, as amended (30 U.S.C. 203), ts 
further amended by adding after the word 
"contiguous", the wordS "or cornering", and 
by deleting the perloc:I at the end of the 
second sentence thereof and adding the fol· 
lowing clause: "except that nothing In this 
section shall rec:.utre the secretary to apply 
the production o: mining plen requirements 
of section 2(d) (2) and 7(c) of this Act (30 
U.S.O. 201(d) (2) and 207(c)). The mini­
mum royalty provisions of section 7(a) or 
this Act (30 u.s.c. 207(a) ~ shall not apply 
to any lands co\'ered by this modlt!ed lease 
prior to a modification until the term of the 
original lease or extension thereof which 
became effective prior to the effective date 
of this Act has expired." 

src. 4. Sectiou 97 of the Mineral Le6Slng 
Act of 1920 (31i U.S.C. 193) ls further amend­
ed by the addltlon of the words "except as 
provided In sections 206 and .209 or the Fed­
eral Land Policy and Management .Act of 
1976 (90 Stat. 2756, 2757-8), and" after "only 
In the form and manner provided In this 
Act," and before the word "except". 

Sze. II. Section 30 of the Mineral Leasing 
Act of 1920, as amended (30 u.s.c. 187) ls 
further amenc:led by· striking the word "boy" 
and Inserting In lieu thereof "child" and by 
strlkillg the phrase "or the employment of 
any girl or woman, without regard to age,". (6) provide !or such fund accounting, au­

dit, monitoring, and evaluation procetiures 
as may be necessary to assure fiscal control. 
proper management, and dl.sbursement o! 
funds received pursuant to such program, 

( c) The Secretary shall, within the twelve­
month period following the date of the en­
actment of this Act report to the con:sress 
the results of the study carried out pursuant 
to this section. Such report shall con taln the 
recommendatlons, among others, of the sec-

(b) Notwithstanding any provision of 
}aw to the contrary and notwlthstanc!ing 
the provisions ot section 2(a)(l) or the 
Mineral Leasing Act · of 1920, as amended 
rao u.s.c. 201 111) O) ), the secretary ot the 
Interior Is authorized to Issue leases for 
coal on other Federal lands In the State of 

SEC, 6. (a) The Secretary or the Interior 
Is authorized and directed wlth1n nine 
months of the date of enactment of tbls Act 
to evaluate and review the scenic, recreation­
al, fish and wildlife, cultural, historic. and 
other public values of the reservoir In John· 
son County, Wyoming, known as Lake De· 
Smet and the adjoining and adjacent coal 
properties. The secretary's review and evalu• 
atlon shall be tor the purpose of determining 
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tencee (ffnea aftd c1Hlodlal1) apiml 
vtola•ore a1 It 11 the only 111ean1 of cu· 
•lllns their . Illicit optretloN. Th• 
vlola•or IGUlt be hurl In ht1 "pocket 
book" II tt 11 to have 1ny l111pac•. M11or 
viol1•ot1 are not prone to rehl,. drlv· 
er1 or peddlen who are "loasen," (Ile) 
I.e .. havlq been 1n11ted.• --

The New York State 8pect1l T11k Poree on 
Cigareue Boo•leatna h.. recommended that 
c;r\11111111 penalty provialOlll bl lramferred Jro&n 
lax law to p1n1l law. Enforcemen• 1aent1 and 
pro1ecutora have 1tated that tbl1 cb•na• would 
r1111lt In a 1ubl1antlve Improvement In cl91rette 
lax compliance and Judlcl•I enrorce111ent of 
clsareue lax~. 

58 

A more concerted eflon In lhS. area wm ba 
h1Jpful In the 8111111' effort to combat ci,arelte 
1muallni acUvlUea. However, th11eneral view 
among Stat• l1w enforcement offlcl1l1 11 lhat 
the St1t11 will never . .,. able lo enforce eUec­
Uvely clsarelle lex law1 wlthoul Federtl 111ia­
t1nce. But until the Sllttl 1trensthen their 
own l1w1, they will be open •o qlllcbm 1h1t 
lhay have not made 1ufflclent effort to etop . 
clpr•tt• llll'111lin1 end 1h1 CIM for Ped1t1l 
c:ontr1blnd lesI1l1llon will be weakened. 

Tu-Free Purchate of Cigarettes 

B11ed on a comp1rl10n ol Federal and State 
ciprelte tax collections between flecal yeart 
18'10 and 111'15. an averqe of 1.7' btlllon pecks 
of ci1aret1e1 or e.2 pen:ent of total U.S. d1a· 
rette 1alea were extmpl from Stale and local 
taxallon. Of 1hl1 amount, na1rly tw.third1 w11 
due to tha exemption of 11111 at mlllt1ry bllea 
and the m1JorUy of the remainder to ..iea '' 
Indian reservatlol\I. 

Five w1111rn Stalu consider lbe purch111 of 
t1x-lree claareun on reservallon1 by non-111.dl· 
1n1 a• a malor tax evaalon problem.' The prob­
lem appear• to ba p1rttc:ul1rly 1evere In 
W11hinpn State. The Wa1hlnaton Departmant 
of Ravenue Hlhn1ted the revenue lou at I0.'1 
mlHlon In 1988 and at over 110 mllHon In 1975. 
A ce11 wa1 cited of one Indian 1moke ahop 
owner who 10ld 932,213 carlont of ct11re1t11 In 
1 t•year period, realilin' a srou Income of over .. 

si.000.000. The Slate· of Wuhlna\on'a · IOll .!l 
then clpratlH wu ti.fll7 .000. 

Court decl1lo111 have limited State tulns 
on Indian re1arvatlon1. Tbe dtelaloftl •re 
bu1d largely on Article I, Section I, Clauee :S of 
the U.S. Con111Culion, which 1uthort1e1 Con· 
peu to "replate commerce with forelp na· 
tlon1, and anions the 1ever1l 8t11e1, and wllh 
the Indian Tribu; ... " 

In recent y .. n. Iha U.S. Sapreme Coutt hu 
rendered H\'eral decilloN on the 8t1te1' pow-
911 to tax reservation lndtau. In 19'3. the 
Court, in M~nahaa vi. .ArflOllG Ta.ir Com­
rnJMfon, held tht.t lhe Arizona Income 11x doe• 
not apply to lndl1n1 a1Pployed on a re11rv1-
Uon. 

In Mescalero Apache Tribe v1. fonea. Ill• 
Supreme Court In 111'13 upheld the New Mexico 
'NIN tax on 11tl lUt llcket1 at a reeorl operated 
by re1ervatlon lncU1n1 bul not located on re11r· 
v1tlon land. In tht1 declllon. the Court applied 
the principle th11 unl111 Federal law upreuly · 
prohlbltl the-taHlion of lndlaNI beyond reHr· 
vation boundariet, they are 111btecl to all 
nondl1erbnlne1ory law• applicable to cilluN 
of the S11te. 

Several recent cuee are 111or• directly rele­
vant lo the State cisarette tilt IYHlon problem. 
In Moe YI· Confederoted Sallah and Koolea1t.1 
Trlb11, declded by the Supreme Court In 111"11, 
lh1 mator l11ue Wll the rlsht of Montana to Im· 
poH a tu on cl31re1te1 aotd lo Indian relldenta 
of the renrv1Uo1t. Thi Court held that tbe cit•· 
relit tax could not be lmpolld on re11rv1tlon 
purcbuea by an Jn.dl1n reeld1n1, bul bec:a11ae 
the clpr1tte Ja• 11 paid by th• conaumer or 
paer. the tax could be lmpoaed on the. 1&lea to 
non-lndl1n1. More ree1ntly, the U.S. Supreme 
Co11r1, In 8Joyo11 VI. llatc:G County. MlnnelOto, 
overturned a Mlnn1aot1 Suprem9' Court rulln, 
th1t exlended 1U nonrettricted 1ax laws of the 
Stele lo Indian r .. erv1tto111. · 

The Sl1le of MlnnetOta h11 handled ltl prob­
lem with Indian clprelte ulu by precollecliJll 
tha tax on ci1ere1111 aold on I11di1D r11vvatlon1 
ud 11fundtn1 tlie tax to the lndlam on the 
b11l1 of ever11e Slate per caplt• couumptioa 
tlm11 the population of lhe re11rv1tion. 

In South O.kota, the problem wa• 10lved by 
the 81ate IDd the lndlen trlb11 paNiJll lep 
l1Uon ·10 enable the St1te Depertm1n1 of Rev· 
enue 10 precollecl the lex on ctaarettu 1old 10 

.. 
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Indiana on tht NNrv1tloo. The ladlan lribu 
In Soulh Dakota l•poM a tax on cl&arell .. at 
da1 •m• rate 11 the State ud have .ulhorlHd 
lhe Slate c;aamlllloner of l1ven11e to collect 
a. ... tu .. on nMrYadon .. 1 ... In lllln, South 
Dakota ,....d enabHna lella11Uon to permit lhe 
Comllllllloner of R.neniae IO collect lhe clat· 
retl• tull oa behalf ol lhe lndl1ne. 

· M H 11 unllbtr that Slate IUlna power1 wtU 

59 

be .. teadtd 10 the Indian r .. 1rv1dont, 1h1 
eolullon to tlm clprett• tu evulon problem · · 
1ppean to 'bt a cooperative afforc 'between the 
llldl•N and th• 81111, a• ha1 occurred In 
Mlnn110ta ind 8oulh Dakota. Th• m1jor barrl• 
to • CX10p1nllv1 effort 11 the lou of c:&a•relte 
11111 by IncU1n smoke 1hope If they levied the 
Stale dprette tax. To 0Y1rcom1 1hl1 problem, 
Stain could provide the lndlau a c:wt1ln por· 
tlon of the d1anu1 tax 11 comp1n111lon for loat 
ul11 In addldoa to tb1 refund for the lex paid 
by rnervallon lndl1n1. 

The purchue of 11x-fNe clpr1ttN from 
mllll11)' comml111rl" ind uchaD191 for non· 
mtllt1ry person• .. ner11ly 11 not done on an 
or1anlud b11l1 bul can repre11nt • algnlficanl 
r1vuu1 loa lo the St1t11. Thi.I Commtulon 
concluded In 1 rKent report: 

'ft.e hlaber per capita 11111 figure• 
for milltaf)' 1tore p1tron1 .•. 11111111 
1Hhar U..t military people ~mume 
more cl .... lll" on lh• 1v1rap thin do 

M1-1H11:11 eo lt1p. Peter W. ltodlllO lrom W. VIDC1nl 
lt1k.11Ct1w, U.1. 1111111111 Allorn•:r C.nenl, dated April 

'"'· "IDdlMI Crlmlaal J'llllC. "'811atna .\lelllCJ', En/u91Jot1 or 
................... JltMercJt Ceattr lh1cll1Mpolla. 
111d.: 11.Ultdl IDlldllcltd by Dollelcl I. lalner. pp . .. 10. 
'Ibid., pp., .. .,. 
~ ...,, .. 01ul Ollltmr, ltl•lflt. ~.C.. J11l:r 14, t'7&. 

·. 

cMH1n1 (and 1bl1 mainly la hlp·IH 
Btetet), or thll tome military peraoiu 
ere buyln, 1u-fr11 clpreltt• for 1la1 
con1Umpllon of p1rt0n1 other lhtn 
th1mae1ve1 ead lhtlr dep111d1nt1. In 
the abaence ol Hy NllODI lo IUUllll 
that lh• ml1!tary ua heaYler 11110011 
than civilian• est that hSth taxtl pro­
mote h11vy 1moklq. 111• reuonabl• to 
condude 1ha1 dpret11 bootltdns la • 
1lplflcan1 problem •n tom• 811111.1 

On tha bait ol the evidence of 11x ev11lon 
r11ultlnt from mllll•ry 1lort Al11, lhe Comm! .. 
alon recoinmtnded lh1t "th• curreal exemption 
of on-btM 11lt1 10 mllll1ry pet10nnel from 
811te and toe.I taulion lhoukS be removed.''• 
The lmpl1111ntatlon of lhla r1commend11lon 
will end th11 perllcular problem. 

Tbe revenue IOltt1 111rlbu11bl1 to military 
•tore 11le1 exceed 10 percent of tot1l ctaerelle 
tax collecllan1 ln five S1atu-Ala1b, Hawaii, 
New Me:dco, Bolllh C.rollna, and Wuhlnaton. 
The larpal percenta .. IC11M1 are 27.4 pttcenl 
In Al11k1 ind 21 percent la Haw1ll-Blllt1 
with a larp military populaUon rtl1llve to 
10111 pop11l1Uon. (Se• Appendix Tabla Ml.) 

The ext1n1ton of Slate and local .. 111 taxea 
lo an military .. ,.. wlll probably not be 
achieved in the near future. MeanwhUe, 1 
1ttonJ ce11 ctn be made that, at 1 minimum, 
State end loc;al cl .. retle tax11 and Ale1 ta:1.11 
on cl11r1t111 1ho11ld be extended to mllltary 
.1 ••. 

"N1llan1l To"-- Tu AuocladoCI. ""°"of 1111 C..111/UH 
Dll Qpren. T•• En1lon (Chleqa, lll.: llepl1rab1F 1mJ 
p. I. 

'Nltlon1l Tobacco Tu ANoc111iDD, Report of Ill• OD-I•• 
D11 Cfl•rette T1111 Enllon (Chleqo, DL: hplnlbtt 11'711 ,.. .. 
'ldallo, MoDIHt, N1v1dt. New M111k11, 1nd WuhlDllOD­
tl\CIR, lltte foxolloo of Ml/DtlJ lacom1 111d SCIM11 lef11 
IWtllkiDllO•• D.C.: <iclv1mm1111 Prlad .. otllce, lla!Y 1'1tl .,., .. 

.,.Id., P· a. 
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