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I. PRELIM INARY STATEM ENT

TheAlabama-CoushattaTribeofTexas(the“Tribe”)respectfullymovestodissolvethe

2002 injunctionbarringtheTribefrom virtuallyanygamingtopermittheTribetooperatea

bingofacilitythatthefederalagencyoverseeingIndiangaminghasauthorizedtheTribetoopen.

Thatagency’sauthoritativeinterpretationintheTribe’sfavor— whichisentitledtocontrolling

weightunderSupremeCourtprecedent— bothconstitutesachangeinlaw andeliminatesthesole

legalbasisfortheinjunction. Continuedapplicationoftheinjunctioninitsbroadform isno

longerequitableorappropriate, andthepermanentinjunctionenteredagainsttheTribeshould

thereforebedissolvedunderFederalRuleofCivilProcedure60(b)(5).

In 2015, theTribesoughtand secured theapprovaloftheNationalIndian Gaming

Commission(the“NIGC”), afederalagency, toopenandoperateanelectronicbingofacilityon

theTribe’strustlands. TheNIGC wascreatedbya1988congressionalenactmentintendedto

addresstheissueofunregulatedIndiangaming— theIndianGamingRegulatoryAct(“IGRA”).

See 25 U.S.C. § 2701 etseq. IGRA was“intended to expressly preemptthefield in the

governanceofgamingactivitiesonIndianlands.” SeeS. Rep. No. 100-446, at6(1988). Among

itsmany responsibilitiesin implementing and administering IGRA’sregulatoryscheme, the

NIGCreviewsandapprovestribalgamingordinancesforallgamingconductedonIndianlands.

In granting itsapprovaloftheTribe’sbingo gaming ordinance in 2015, theNIGC

consideredandrejectedthe1994FifthCircuitprecedentonwhichtheinjunctionagainstthe

Tribedepends. Thatdecision, YsletadelSurPueblov.Texas, 36F.3d1325(5thCir. 1994), held

thatIGRA didnotcovertheTribe— placingtheTribeoutsidetheNIGC’sjurisdiction. See

Alabama-CoushattaTribesofTex.v.Texas,66F. App’x525(5thCir. 2003). Resolvingunclear

provisionsinIGRA toreachtheoppositeconclusionfrom Ysleta, theNIGC heldthattheTribe
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fellwithinIGRA’scoverage— thatis, withintheNIGC’sjurisdiction— andapprovedtheTribe’s

electronicbingoordinanceauthorizingtheopeningoftheTribe’sbingofacility.

UnderSupreme Courtprecedent, the NIGC’s reasonable interpretation ofIGRA is

entitled to judicialdeference, supersedesotherwise controlling Fifth Circuitprecedent, and

justifiesrelieffrom theinjunctioninthiscase. ThisCourtshouldthereforegrantthisMotionfor

ReliefFrom JudgmentanddissolvethepermanentinjunctiontopermittheTribetocontinue

operatingitsbingofacility.

II. FACTUALAND PRO CEDURALBACKGROUND

A. TheRestorationAct

TexasandtheUnitedStateshaverecognizedtheAlabama-CoushattaTribeofTexasasa

sovereign, self-governing Indian tribe fornearly two centuries. During thattime, thetwo

governmentshavealternatedinmaintainingatrustrelationshipwiththeTribe. Thelastofthese

trustrelationshiptransfers, from Texastothefederalgovernment, wastheleastorderly. In1983,

then-StateAttorneyGeneralJim Mattoxunexpectedlycalledintodoubtthevalidityofthetrust

relationshipbetweentheTribeandtheState. SeeTex. Att’yGen. Op. No. JM-17(Mar. 22,

1983). Thisdevelopmentpromptedtheneedforcongressionalactiontoreassumethefederal

trust relationship with the Tribe. In response, in 1987 Congress restored the federal

government’strustrelationshipwiththeTribe.1

TheRestorationActreestablishedthetrustrelationshipbetweentheTribeandthefederal

government, restoredvariousfederallegalrightsthattheTribeenjoyeddecadesearlierthathad

beenabrogated, andrecognizedtheTribe’sConstitutionandCouncil. See25U.S.C. §733–734.

1 InadditiontotheAlabama-CoushattaTribe, theRestorationActalsoreestablishedthetrust
relationshipbetweentheUnitedStatesandtheYsletadelSurPueblo(the“Ysleta”)locatedinEl
Paso, Texas. SeePub. L. No. 100-89, 101 Stat. 666.
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RegardingtheissueofgamingontheTribe’strustlands, theRestorationActprovidedthat“[a]ll

gamingactivitiesprohibited bythelawsoftheStateofTexasareherebyprohibitedonthe

reservationandonlandsofthetribe.” Id. §737(a). Atthesametime, itprohibitedTexasfrom

assertingeithercriminalorcivilregulatorycontroloverlegalgamingoccurringontheTribe’s

lands. Id.§737(b). TheRestorationActalsovestedexclusivejurisdictionoverviolationsofthe

State’sgaminglawsontheTribe’slandorbyitsmembersinfederalcourts, whilelimitingthe

Statetopursuinganinjunctionforviolationsofitsgaminglaws. Id. §737(c).

B. TheIndianGamingRegulatoryAct

InFebruary1987, sixmonthsbeforeCongressenactedtheRestorationAct, theSupreme

Court decided California v.Cabazon Band of Mission Indians, 480 U.S. 202 (1987).

InterpretingPublicLaw 83-280, 67Stat. 588(1953)(“PublicLaw 280”), afederallaw granting

limitedcriminallaw enforcementauthoritytostatesoncertainIndianlands, theSupremeCourt

heldthat— despitenominalcriminalenforcementprovisions— Californiastatelaw “regulated”

gaming, ratherthanprohibitingit. CabazonBand, 480 U.S. at209. Therefore, theCourtruled

thatCalifornia could notrely on Public Law 280 to prohibittribesfrom offering gaming

activitiesontriballands. Id.at211.

TheCabazonBanddecisionleftIndiangamingbroadlyunregulatedontriballandsin

statesthatregulated ratherthanprohibited gaming. Statesgrew concerned thatunregulated

Indiangamingcouldresultincrimeorothersocialills. Inresponsetothisconcern, Congress

enactedIGRA togovernIndiangamingontriballands.

IGRA “establish[ed]Federalstandardsforgaming on Indian lands”and created the

NIGC to administertheact. 25U.S.C. §§2702(3), 2704(a). IGRA definedthreeseparate

classificationsofgamingthatfederallyrecognizedtribesmayofferontrustlands, denominated

ClassI, ClassII, andClassIIIgaming. See25U.S.C. §2703(4).
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ClassIgamingisdefinedassocialgamingandincludestraditionalIndiangamesplayed

aspartoftribalceremoniesandcelebrations. SeeU.S.C. §2703(6). Tribeshaveexclusive

authoritytoregulateClassIgaming. See25U.S.C. §2710(a).

ClassIIgaming isdefined asthegamecommonlyknownasbingo. See25 U.S.C.

§2703(7). A tribemayofferbingosolongasthetribeislocatedinastatethatpermitsbingofor

anypurpose, byanyperson, organizationorentity. See25U.S.C. §§2710(b). Tribeshavethe

authoritytoregulateClassIIgamingunderthejurisdictionoftheNIGC, whichmustapprovea

tribe’sself-regulatoryordinance. See25U.S.C. §2710(b).

ClassIIIgamingincludesallformsofgamingthatarenotincludedunderClassIorClass

II. See25U.S.C. §2703(8). A tribemayonlyofferClassIIIgamingifitislocatedinastate

wheresuchgamesarepermittedbythestateforanypurpose, byanyperson, organizationor

entity, andthetribeandstateenterintoatribal-stategamingcompactthatgovernshow the

gamesaretobeplayedandregulated. See25U.S.C. §2710(d).

C. Ysleta delSur Pueblo v. Texas AndThe2002 Injunction

In1993, theYsletatriedtonegotiateacompactwithTexastopermitClassIIIgaming

underIGRA. TheStaterefused, andtheYsletasuedtocompeltheStatetonegotiateacompact.

ThedistrictcourtagreedwiththeYsletaanddirectedTexastonegotiate. Onappeal, Texas

advancednumeroustheoriesastowhyIGRA didnotallow theTribetosuetheStateforfailure

tonegotiateagamingcompact.

As relevanthere, the Fifth Circuitviewed IGRA and the Restoration Actas in

irreconcilableconflict, andconcludedthattheRestorationAct— andnotIGRA— governedthe

Ysleta’sabilitytoorganizeandconductgamingonitslands. YsletadelSurPueblo, 36F.3dat

1334–35. The Fifth Circuitconstrued the Restoration Act’s remedialprovision, which

authorizedTexastosuetoenjoinviolationsofTexasgaminglawsbyYsleta, asforcingthecourt
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tochoosebetweenthetwolaws. Id. at1335. Invokingthecanonsagainstimpliedrepeal(as

IGRA followed the Restoration Act), and ofa specific statute controlling a generalone

(reasoningthattheRestorationActappliedonlytotwotribes, andIGRA appliedbroadly), the

courtheldthatIGRA didnotapplytotheYsleta. Id. at1336. Inreachingthisconclusion, the

courtalsorejectedtheYsleta’sargumentthattheRestorationActprovisionprohibiting“[a]ll

gamingactivitieswhichareprohibitedbythelawsoftheStateofTexas”mustbereadtoextend

onlyto gaming activitieswhollyprohibited, asopposedto merelyregulated, in lightofthe

SupremeCourt’sdecisioninCabazonBand. Id.at1333–34.

AlthoughtheAlabama-CoushattaTribewasnotpartytotheYsletalitigation, astheonly

othertribecoveredbytheRestorationAct, itquicklyfeltYsleta’seffects. In2002, theState

soughtandreceivedapermanentinjunctionbasedonYsletathatorderedtheTribeto cease

“gamingandgamblingactivitiesontheTribe’sReservationwhichviolateStatelaw.” TheFifth

Circuitaffirmed, observing that“[h]oweversympathetic [the court]may be to the Tribe’s

argument”thatYsletawaswrong, “[thecourt]maynotreconsiderYsleta, evenif[it]believed

thatthecasewaswronglydecided.” Alabama-CoushattaTribeofTex., 66F. App’xat525.

D. SubsequentAdministrativeGuidance

In2015, theTribesoughtandsecuredtheNIGC’sformaladministrativedeterminationof

whether, contrarytotheFifthCircuit’sYsletadecision, theTribefellwithinIGRA’sscope. As

requiredbyIGRA, theTribe’sCouncilpassedanordinanceauthorizingClassIIbingogaming

ontheTribe’slands, andtheTribesubmitteditsordinancetotheNIGCforapproval.

TheNIGC determinedthatIGRA appliedtotheTribe— bringingtheTribewithinthe

NIGC’sjurisdiction— andthattheRestorationActdidnotbartheTribefrom conductinggaming
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onitslandspursuantto IGRA.2 SeeNat’lIndianGamingComm’n, ApprovalofAlabama-

CoushattaTribeofTexasClassIIGamingOrdinanceand ResolutionNo. 2015-038, at2–3

(Oct. 8, 2015).3 TheNIGC firstexamined thescopeofIGRA to determinewhetherithas

jurisdictionovertheTribe’slands, and, reviewingothercircumstanceswhereCongressexplicitly

oustedtheNIGC’sjurisdiction, concludedthatitretainedjurisdictionovertheTribe. Id.at2. In

reachingthisconclusion, theNIGCadoptedadeterminationbytheDepartmentoftheInterior—

chargedwithadministeringtheRestorationAct— thatIGRA appliedtotheTribe. Id. From

theretheNIGCdeterminedthattheTribewasan“Indiantribe”proposingtoconductgamingon

“Indianland”withinthemeaningofIGRA, andapprovedtheTribe’sgamingordinance. Id.at

2–3.

With the NIGC’sapproval, the Tribe began developmentofNaskila Entertainment

(“Naskila”) to establish itsClassIIgaming facilityon itstrustlands. TheTribeand State

negotiated regarding Naskila’sopening, and theStateagreedto permittheTribeto operate

NaskilapendingthisCourt’sdeterminationoftheimpactoftheNIGC’sfinalagencydecisionon

theinjunctionand, ifnecessary, whetherthegamingatNaskilaqualifiesasClassIIgaming

underIGRA.

III. ARGUM ENT

A. The NIGC Is Entitled To Ch evron Deference O ver The Scope O f Its
RegulatoryJurisdiction

Chevrondeferencereflectsthejudgmentthatgapsorinconsistenciesinstatutesreflect

delegationsoflegislativepowerto administering agencies, ratherthancourts. SeeChevron,

2 TheNIGC resolved materially identicalinquiriesfrom theYsletadelSurPueblo and the
Alabama-CoushattaTribesinthesameway, throughtwoletters. Thedeterminationregarding
the Alabama-Coushattaordinance largely adoptsand incorporatestheNIGC’sreasoning in
approvingtheYsletaordinance;forconvenience’ssake, wedothesame.
3TheNIGC’srulingisattachedasExhibitA.
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U.S.A.,Inc.v.Nat.Res.Def.Council,Inc.,467U.S. 837(1984). TheNIGC issuchanagency,

andwhetherIGRA appliestotheTribeinthelightoftheRestorationAct— inotherwords,

whethertheNIGChasjurisdictionovertheTribe— issuchagap.

TheNIGC istheagencyentitledtoadministerIGRA;indeed, Congresscreateditforthat

purpose— toactasan“independentFederalregulatoryauthorityforgamingonIndianlands.”

25U.S.C. §2702(3). Tothatend, CongressempoweredtheNIGC anditsChairmanwithbroad

regulatorypowersoverIndiangaming, includingthepowertopromulgateregulationsunderthe

Act, id. §2706(b)(10), tocloseIndiangamingfacilitiesforsubstantialviolationsofIGRA, id.

§2713(b)(1), to impose substantialcivilfinesforviolationsofeitherthe Act, regulations

prescribedpursuanttotheAct, ortribalregulations, id. §2713(a)(1), and, asrelevanthere, to

approvetribalordinancesasrequiredtopermitClassIIgamingundertheAct. Id. §§2705(a)(3),

2710(b)(1)(A)–(B), 2710(d)(1)(A). Numerouscourtshavedetermined thattheNIGC isdue

Chevron deferencein statutorygapswithin IGRA, asshould thisCourt. See,e.g., Seneca-

CayugaTribeofOkla.v.Nat’lIndianGamingComm’n, 327F.3d1019, 1037(10thCir. 2003);

Diamond GameEnters.,Inc.v.Reno, 230 F.3d 365, 368–69 (D.C. Cir. 2000) (noting that

CongresscreatedtheNIGC foritsexpertiseonIndiangamingaffairsandlamentingthatthe

NIGC had nottaken aposition to which theCourtmightdeferunderChevron);Shakopee

MdewakantonSiouxCmty.v.Hope, 16F.3d261, 263–64(8thCir. 1994) (applyingChevronto

NIGC’sdeterminationofwhetheraparticulargamefellwithinClassIIorClassIIIgamingin

Section 2710). ThesecasesalldemonstratethatCongresshasdelegated to theNIGC the

authoritytointerpretcontradictory, indefinite, orambiguousprovisionsinIGRA intheserviceof

itsmission.

Case 9:01-cv-00299-KFG   Document 76   Filed 08/19/16   Page 9 of 23 PageID #:  1997



8

Suchagap existshere: whethertheTribefallswithin IGRA’sscope, and thusthe

NIGC’sjurisdiction. Thegaparisesfrom thebroadprovisionsofIGRA: theproceduresfor

approvingIndiangamingapply, withoneexception(relevanthere), toall“Indianlands,”defined

asallreservationsandallIndianlandsheldintrust, andall“Indiantribes,”whichincludeall

recognized tribesretaining therightofself-government. 25 U.S.C. §§ 2703(4), (5). The

ChairmanoftheNIGC isauthorized to approvetribalgaming ordinances— and thuspermit

ClassIIgamingonIndianlandsbyIndiantribes— if, asrelevanthere, thegamingislocated

withina“Statethatpermitssuchgamingforanypurposebyanyperson, organizationorentity,”

(whichTexasdoes)and“suchgamingisnototherwisespecificallyprohibitedonIndianlandsby

federallaw.” Id. at§2710(b)(1)(A). BecauseIGRA doesnotdefinewhatconstitutesa“specific

prohibi[tion]onIndianlandsbyFederallaw,”itisatleastdebatablewhether§207(a) ofthe

RestorationActimposessuchaprohibition. See25U.S.C. §737(a). Ifitdoes, theNIGC’s

jurisdiction isousted underIGRA;ifnot, theNIGC may monitorand regulatetheTribe’s

gamingatNaskila.

TheNIGC’sdecisionreflectsajudgmentregardingthescopeofitsownauthority— its

“regulatory jurisdiction.” Asthe Supreme Courthasmade clear, thistype ofdecision is

unequivocallyentitledtoChevrondeference. JustthisquestionaroseinCityofArlingtonv.

F.C.C., 133S. Ct. 1863(2013), wheretheFederalCommunicationsCommissioninterpretedtwo

provisionsoftheTelecommunicationsActof1996. Id. at1866–67. Theprovisionsincludeda

savingsclause, which broadly reserved siting decisionsoverwirelesstowersto Statesand

localities, and a provision thatobligated localities to acton siting applications within a

reasonableperiodoftime. Id. TheFCC determinedinarulingthatareasonableperiodoftime

wasnolongerthan90 or150 days, dependingonthetypeofapplication. TheCityofArlington
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arguedthattheCourtowedtheFCC nodeferenceonwhetheritsruleimproperlyexpandedone

ofthenarrow exceptionstolocalities’reservedpowers, becausethisquestioninvolvedtheFCC’s

authoritytoregulatethelocalitiesatall— itsjurisdiction. Id. at1868. TheCourtbrisklyrejected

thenotionthatathresholdquestionaboutanagency’spowertoruledifferedfrom anyother

questionunderChevron;indeed, theCourtheld, “thequestionineverycaseis, simply, whether

thestatutorytextforeclosestheagency’sassertionofauthority, ornot.” Id. at1871. Wherethe

textdoesnotforecloseanagency’sinterpretation, thatspacereflectsadelegationbyCongress—

here, totheCommission.

Thesedelegation-by-CongressprinciplesofChevronfittheNIGC notmerelyintheory,

butinpractice. TheNIGC enjoysuniqueexpertiseinadministeringIndiangaminglaws. Its

membersareappointedbytheDepartmentoftheInterior, theagencytypicallychargedwith

administeringmanyotherlawsregardingIndiantribesandtheirwelfare— givingtheNIGC’s

membersageneralexpertiseinhow IGRA interactswithotherlawsconcerningIndianaffairs.

TotheextentthattheCourtleftanyuncertaintyregardingChevron’sscope— andthatseems

doubtful— whetherIGRA appliesinvolvesimportant, complex administrativequestionsover

whichtheNIGC’sexpertiseiscritical. SeegenerallyBarnhartv.Walton, 535U.S. 212, 222

(2002) (discussingvariousbasesforevaluatingtheproprietyofChevrondeference).4 Chevron

4WhateverforceBarnhartanditskinoncehadindevelopingthescopeofChevron, theCourt’s
recentguidanceleaveslittledoubtthatChevron alwaysapplieswhenan agency entitled to
administerastatuteinterpretsatextualgap leftin thatstatute. SeegenerallyScialabba v.
CuellardeOsorio, 134S. Ct. 2191, 2203(2014) (Kagan, J.) (plurality) (“UnderChevron, the
statute’splainmeaningcontrols. . . . Butifthelaw doesnotspeakclearlytothequestionat
issue, acourtmustdefer. . . ratherthansubstituteitsownreading.”);E.P.A.v.EMEHomerCity
Generation,L.P., 134S. Ct. 1584, 1603(2014) (“Weroutinelyaccorddispositiveeffecttoan
agency’sreasonableinterpretationofambiguousstatutorylanguage.”);CityofArlington, 133S.
Ct. at1874 (“[There]is[not]asinglecasein which ageneralconferralofrulemaking or
adjudicativeauthorityhasbeenheldinsufficienttosupportChevrondeferenceforanexerciseof
thatauthoritywithintheagency’ssubstantivefield.”). Thisruleisultimatelysensible:aruleof
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deferencethereforerequiresthisCourttodefertotheNIGC’sinterpretation— providedonlythat

theinterpretationisreasonable. Itis.

B. TheNIGC’sInterpretationO fIGRA IsR easonable, AndThereforeEntitled
ToDeferenceUnderCh evron

The NIGC determined that, Restoration Actnotwithstanding, the Tribe fellwithin

IGRA’sscope. IGRA’stextandhistoryconfirm thatthisisnotonlyareasonableinterpretation,

butthe bestunderstanding ofhow these two laws interact. Subsequentenactments and

backgroundprinciplesinforminglaw touchingonIndianconcernsfurtherconfirm theNIGC’s

interpretation.

1. The Text and Structure of the Act Confirm The NIGC’s
Interpretation

IGRA’stext— itsgeneralrule— plainly includestheTribe. IGRA providesthat“An

Indiantribemayengagein, orlicenseandregulate, ClassIIgamingonIndianlandswithinsuch

tribe’sjurisdiction, if”fourconditionsaremet. 25U.S.C. §2710(b)(1). First, theStateinwhich

thegamingistooccurmustallow thatgamingforsomeindividualintheState;inotherwords, a

Stateisentitledtoenforceanabsoluteban, butnotmerelyaselectiveorconditionalone. 25

U.S.C. § 2710(b)(1)(A). The gaming thatthe Tribe proposesto engage in mustnotbe

“otherwisespecificallyprohibitedonIndianlandsbyFederallaw.” Id. TheTribemustadoptan

ordinance allowing forsuch gaming, id. § 2710(b)(1)(B), and, finally, the Chairman must

approvethatordinancepursuanttocertainstatutorycriteria. Id.;seealsoid. §2710(2)–(4).

Virtually noneofthesecriteriaorconditionsissubjectto seriousquestion: theAlabama-

Coushattaisan“Indiantribe”undertheAct;Naskilaison“Indianlands”;Texasallowsbingo

withintheState;theTribehaspassedanordinancepermittingbingo;theNIGC hasapproved

deferenceifandonlyifareviewingcourtfirstbelievesanagencyisworthyofdeferenceisno
ruleofdeferenceatall.
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thatordinance. SeeNIGC Rulingat1–3;Alabama-CoushattaTribalCouncilResolutionNo.

2015-038 (July 10, 2015).5 Theonly plausible textualbasisforexcluding theTribe from

IGRA’scleartermslayinthesecondofitsfourconditions:thattheRestorationAct“otherwise

specificallyprohibit[s]”thegaming“onIndianlandsbyFederallaw.”

Butthisinterpretation failsonclosescrutiny. Asrelevanthere, theRestoration Act

providesthat“[a]llgamingactivitieswhichareprohibitedbythelawsoftheStateofTexasare

herebyprohibitedonthereservationandonlandsofthetribe.” 25U.S.C. §737(a). Thisisnota

provisionwhere“suchgaming[bingo]is. . . otherwisespecificallyprohibitedonIndianlandsby

Federallaw”becauseitisneitherspecific, aspecificprohibition, a“prohibit[ion]onIndian

lands,”norunder— inthemostobvioussense— Federallaw. First, itisnotspecific:itdoesnot

refertobingoorClassIIgaminginanygranularway, butinsteadrefersgenerallyto“allgaming

activities.” Second, itisnotaspecificprohibition:areadercannotdiscernwhetheranythingis

prohibitedwithoutresorttoaseparatebodyoflaw. Third, itisnota“prohibit[ion]onIndian

lands.” Readnaturally, thephrase“prohibit[ion]onIndianlands”impliesaprohibitiononall

Indianlands, ratherthanonanyIndianlands.6 Finally, norisitplainlyunder“Federallaw,”

withanyprohibitionintheRestorationActexpresslydependentuponTexasstatelaw. Put

anotherway, theRestorationActisacontingent, generalregulationofallgamingonsome

Indianlandsunderstatelaw referencedinaFederallaw. Thatisnota“specific[]prohibit[ion]”

of“suchgaming”“onIndianlandsbyFederallaw”— andsoIGRA appliestotheTribe.

5 ThefulltextoftheClassIIgamingordinanceisappendedtotheNIGC’sruling, reflectedat
pages25through53ofExhibitA.
6 ThisreadingcomportsbestwithordinaryEnglishusage. Theabsenceofamodifierbefore
“Indianlands”inthephrase“prohibitedonIndianlands”impliestheentiresetof“Indianlands,”
notmerelyoneelementoftheset(e.g.justtheTribe’slands). Anordinaryspeakerwouldnot
describearuleprohibitingGreatDanesfrom enteringYellowstoneasarule“prohibitingpetsin
nationalparks.”
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TheNIGC’sinterpretationalsoharmonizesbothIGRA andtheRestorationAct. Thisisa

strongsuggestionthatitsinterpretationiscorrect— oratleastreasonable. SeegenerallyMarxv.

Gen.RevenueCorp., 133S. Ct. 1166, 1177-78(2013) (discussingcanonagainstsuperfluityand

observingthecanon“isstrongestwhenaninterpretationwouldrendersuperfluousanotherpart

ofthesamestatutoryscheme”). UndertheNIGC’sinterpretation, theTribemayconductClass

IIgamingatNaskilasolongasitcomplieswithIGRA’srequirements, anditspermissionunder

thatActisnotrevoked. SeegenerallyN.Cnty.Comm.Alliance,Inc.v.Salazar, 573F.3d738,

748(9thCir. 2009) (notingthatgamingundertakenoffofIndianlands— andthusoutsideof

IGRA— issubjecttoother, generalregulation). IfitfailstofulfillIGRA’srequirements, thenthe

RestorationAct’sapplicationofstatelaw againcontrols, andtheStatemayseekaninjunction

undertheRestorationActforaviolationofthoseprovisions. 25U.S.C. §737(c). Similarly, if

theTribecommencesClassIIIgamingwithoutfulfillingIGRA’srequirements, theStatemay

seekaninjunctionundertheRestorationActtotheextentthatgamingviolatesStatelaw.

ButtheoppositeinterpretationsimplydismissesIGRA asinapplicabletotheTribe. It

wreaksavoidabletextualviolenceonmultipleprovisionsofIGRA, anditincludesarestriction

ontwoparticularIndiantribesfoundnowhereinIGRA’stext. Aninterpretationthatavoids

theseproblems— andthatharmonizesIGRA andRestorationAct— issurelyatleastreasonable,

andthusisduethisCourt’sdeference.

2. LegislativeH istoryandSubsequentEnactmentsConfirm TheNIGC’s
Interpretation

TheNIGC’sinterpretation— thattheRestorationActisnotaspecificprohibitioninthe

meaningofIGRA— comportsnotonlywithIGRA’stext, butalsowithitslegislativehistoryand

withsubsequentenactments.
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IGRA’slegislativehistoryexplainstheeffectofthe“otherwiseprohibited”conditionin

termsthatconfirm theanalysisabove. AstheSenateReportexplains, it“referstogamingthat

utilizesmechanicaldevicesasdefinedin15U.S.C. §1175. Thatsectionprohibitsgambling

devicesonIndianlandsbutdoesnotapplytodevicesusedinconnectionwithbingoandlotto. It

istheCommittee’sintentthatwiththepassageofthisact, nootherstatute. . . willprecludethe

useofotherwiselegaldevices. . . [for]gamingonoroffIndianlands.” S. Rep. No. 100-446at

12 (citationsomitted). Section1175isaparadigm exampleofalaw thatisfederal, specific, a

specific prohibition, and a prohibition on Indian lands:the statute makes it“unlawfulto

manufacture, recondition, repair, sell, transport, possess, oruseanygamblingdevice[adefined

term]intheDistrictofColumbia, inanypossessionoftheUnitedStates, withinIndiancountry

. . . orwithinthespecialmaritimeand territorialjurisdictionoftheUnited States. . . .” 15

U.S.C. §1175(a) (emphasisadded). Thatlanguagestandsin sharp contrastto theindirect,

general, andultimatelynon-federalprohibitionintheRestorationAct.

Itwasalso“theintentionoftheCommitteethatnothingintheprovisionwillsupersede

anyspecificrestriction. . . whichmaybeencompassedinanotherFederalstatute, includingthe

RhodeIslandClaimsSettlementAct. . . andtheMaineIndianClaim SettlementAct.” S. Rep.

No. 100-446at12 (emphasisadded). Buthere, too, theNIGC’sinterpretationprovescorrect.

ThekeyprovisionintheRhodeIslandIndianClaimsSettlementActgaveRhodeIslandplenary

regulatory jurisdiction overlandssettled by the NarragansettTribe: “Exceptasotherwise

providedinthisAct. . . thesettlementlandsshallbesubjecttothecivilandcriminallawsand

jurisdictionoftheStateofRhodeIsland.” Pub. L. No. 95-395, §9, 92 Stat. 813, 817(1978). A

similarprovisionintheMaineIndianClaim SettlementAct, appliedtoallIndiantribesinMaine

buttwo, subjectsthosetribes“tothecivilandcriminaljurisdictionoftheState, thelawsofthe
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State, andthecivilandcriminaljurisdictionofthecourtsoftheState, tothesameextentasany

otherpersonorlandtherein.” Pub. L. No. 96-420, §6(a), 94Stat. 1785, 1793(1980). Butthe

RestorationActcontainsaflatlyoppositeprovision, entitled“NoStateregulatoryjurisdiction”:

“Nothinginthissectionshallbeconstruedasagrantofcivilorcriminalregulatoryjurisdiction

totheStateofTexas.” 25U.S.C. §737(b). TotheextentthatCongressunderstoodIGRA asnot

returninggamingauthoritytotribessubjectedtothegeneralcriminaljurisdictionoftheStatesin

whichtheyresided, thentheNIGC’sinterpretationcapturesthisintent:theRestorationActdid

notsubjecttheAlabama-CoushattatoTexas’sgeneralregulatoryauthority.

Thelegislativehistorythereforeclearlydenotesthesortoflaw thatwouldsufficeto

displaceIGRA:federallawsthatinunequivocaltermsprohibiteitheraspecificform ofgaming

onallIndianlands, orthatspecificallygrantedthestatesregulatoryjurisdictionoverIndian

lands.7

Further, IGRA’slegislativehistoryclearlydemonstratesthatCongressanticipatedthat

ActwouldapplyinTexas. AstheSenateReportstated: “TherearefiveStates(Arkansas,

Hawaii, Indiana, Mississippi, andUtah) thatcriminallyprohibitanytypeofgaming, including

bingo. [TheAct]barsanytribewithinthoseStates, asamatterofFederallaw, from operating

bingooranyothertypeofgaming. Intheother45States, someformsofbingoarepermittedand

tribeswithIndianlandsinthoseStatesarefreetooperatebingoonIndianlands, subjecttothe

7 The FirstCircuitultimately held thatthe language in the Rhode Island Indian Claims
SettlementActwastoo weak— legislative history notwithstanding— to avoid application of
IGRA, andthatIGRA thereforedidapplytotheNarragansetttribe. SeeStateofRhodeIslandv.
NarragansettIndianTribe, 19F.3d685, 705(1stCir. 1994). Bycontrast, theFirstCircuit
declined to apply IGRA in Maine, butonly becausethe Maine statuteexpressly excluded
applicationof“anyfederallaw enactedafterOctober10, 1980 . . . forthebenefitofIndians,
Indiannations, ortribesorbandsofIndians, whichwouldaffectorpreempttheapplicationofthe
lawsoftheStateofMaine. . . unlesssuchprovisionofsuchsubsequentlyenactedFederallaw is
specificallymadeapplicablewithintheStateofMaine.” SeePassamaquoddyTribev.Stateof
Maine, 75F.3d784, 787, 791 (1stCir. 1996)(quoting25U.S.C. §1735(b)).
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regulatoryschemesetforthinthebill.” S. Rep. No. 100-446at11-12. Butasofthepassageof

IGRA, theRestorationActcoveredtwooftheonlythreepossibletribesinTexastowhichIGRA

couldbeapplicable;thustheanticipationinthelegislativehistorythatIGRA wouldapplyin

Texas as one of“the other45 States” strongly indicates thatCongress contemplated its

applicationtotheAlabama-CoushattaandYsletadelSurPueblo.

SubsequentenactmentsdemonstratethatCongressspokeasonemightexpectwhenit

intendedtopassan“otherwisespecificprohibition”withinthemeaningofIGRA. Forexample,

theCatawbaIndianTribeofSouthCarolinaLandClaimsSettlementActof1993leavesthe

matterinnouncertainterms. Itprovides, underaheadingentitled“INAPPLICABILITY OF

INDIAN GAMING REGULATORY ACT,”thatthe“IndianGamingRegulatoryAct(25U.S.C.

2701 etseq.)shallnotapplytothe[Catawba]Tribe.” Pub. L. No. 103-116, §14, 107Stat. 1118,

1136(1993). Likewise, theNativeAmericanTechnicalCorrectionsActof2004declaresthata

certainparceloflandwasheldintrustfortheBaronaBandofMissionIndiansofCalifornia

“shallneitherbeconsideredtohavebeentakenintotrustforgaming, norbeusedforgaming(as

thatterm isusedintheIndianGamingRegulatoryAct(25U.S.C. 2701 etseq.)).” Pub. L. No.

108-204, §121(c), 118Stat. 542, 545(2004). AndanextensionofleasesfortheMashantucket

Pequot(Western)Tribeexpresslystatesthat“Noentitymayconductanygamingactivity(within

themeaningofsection4oftheIndianGamingRegulatoryAct(25U.S.C. 2703) pursuanttoa

claim ofinherentauthorityoranyFederallaw (includingtheIndianGamingRegulatoryAct

(25U.S.C. 2701 etseq.) . . . onanylandthatisleased. . . inaccordancewiththissection.” 25

U.S.C. §1757a(c). TherehasbeennosuchenactmentastotheTribe.

Thisdegreeofclarityisespeciallyappropriateinthecontextoflegislationrelatedto

Indiangovernance. “Thebaselineposition,”astheSupremeCourt“ha[s]oftenheld,”isthat
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tribesareentitledtoself-government, because“[a]lthoughCongresshasplenaryauthorityover

tribes, courtswillnotlightlyassumethatCongressinfactintendstoundermineIndianself-

government.” Michiganv.BayMillsIndianCmty., 134S. Ct. 2024, 2031–32 (2014). Andso

Congress, from time to time, passesa specific prohibition, typically naming IGRA. The

RestorationActisnotsuchaprohibition. Congressdidnotexpectthatitspatchworksystem of

references to state law— preceding IGRA’s comprehensive solution— would inadvertently

displaceTexasTribes’rightsunderIGRA. Congressdidnot, asitneverdoes, intendtohidean

issueofelephantineimportanceinthemouseholeofacross-referencetostatelaw. Whitmanv.

Am.TruckingAss’ns, 531 U.S. 457, 468(2001) (“Congress, wehaveheld, doesnotalterthe

fundamentaldetailsofaregulatoryschemeinvaguetermsorancillaryprovisions— itdoesnot,

onemightsay, hideelephantsinmouseholes.”).

IGRA’stext, history, andsubsequentlegislativeenactmentsnotonlysupporttheNIGC’s

interpretationasapermissibleone— butasthecorrectone. YetthisCourtneednotgosofar:if

theNIGC’spositionissimplyreasonable, thentheChevronanalysisiscomplete, andthisCourt

shoulddefertotheNIGC’sinterpretation.

C. SupremeCourtPrecedentRequiresThisCourtTo DeferTo TheNIGC,
NotwithstandingTheFifthCircuit’sDecisionInYsleta

Priorprecedentisalso no obstacleto thisCourtdeferring to theNIGC’seminently

reasonableinterpretationofIGRA. Indeed, theSupremeCourtandFifthCircuithaveheldthat

courtsgenerallymustfollow agencies’reasonableinterpretations— andnotjudicialprecedent—

whenthetwoconflict.

Chevrondeferencereflectsadelegationofinterpretativeauthoritybecauseitreflectsa

delegationofpolicymakingauthority: whenCongresspassesalaw, itdelegatesdiscretionto

agenciesbyenactingtermsinbroadorvaguelanguage, andconstrainsagenciesbyusingnarrow
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orspecificlanguage. CityofArlington, 133S. Ct. at1868. Thenecessarycorollaryofthepower

to makepolicy isthepowerto changepolicy— to “considervarying interpretationsand the

wisdom ofitspolicyonacontinuingbasis,”includingbyre-interpreting(ornewlyinterpreting)

provisionsinthestatutetheagencyadministers. Nat’lCable& Telecommc’ns.Ass’nv.BrandX

InternetServs., 545U.S. 967, 981 (2005) (citingChevron,U.S.A.,Inc.v.Nat.Res.Defense

Council,Inc., 467U.S. 837, 863-64(1984)). Andtherefore“acourt’spriorjudicialconstruction

ofa statute trumpsan agency construction only ifthe priorcourtdecision holdsthatits

constructionfollowsfrom theunambiguoustermsofthestatute.” BrandX, 545U.S. at982

(emphasisadded). TheFifthCircuitacknowledgesthesame: itsinterpretationscontrolovera

Chevron-entitledagencyonlywheretheyfollow from thestatute’sunambiguoustext. E.g.,

ExelonWind1,L.L.C.v.Nelson, 766F.3d380, 397–98(5thCir. 2014).

YsletaisnotadecisionaboutIGRA’stext— muchlessoneaboutitsunambiguoustext.

TheYsletacourtdescribedthehistorysurroundingCabazonBand, how itledtoIGRA, and

IGRA itselfonlyingeneraloutlines. SeeYsleta, 36F.3dat1329–31. Thecourtrejectedthe

argumentthattheRestorationActincorporatedCabazonBandbydivergingfrom thestatutory

textandinsteadanalyzingtheRestorationAct’slegislativehistoryinsubstantialdetail. Id. at

1333(“TheTribe’sargumentisappealingonlybecause§107usestheword‘prohibit.’Butour

analysisofthe legislative history ofboth the Restoration Actand [IGRA]leadsusto a

conclusioncontrarytothatsoughtbytheTribe.”). AndthecourtdescribedtheRestorationAct

as“fundamentallyatoddswiththeconceptsof”IGRA. Id. at1335. Butthecourtmentionedthe

controllingprovisionofIGRA, §2710(b)(1)(A), inafootnote, Ysleta, 36F.3dat1335n.21, as

partofan observation thatCongress had notexpressed a “clearintention” to repealthe

RestorationAct. Id. at1334–35.
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Thoughsurelybindingprecedentandentitledtostaredecisisinanyothercontext, a

decisionbytheFifthCircuitpredicatedonlegislativehistoryandthestatute’s“concepts”(per

Ysleta)isnota“holdingthatitsconstructionfollowsfrom theunambiguous”textofIGRA (per

BrandX). Indeed, under“traditionalcanonsofinterpretation,”legislativehistoryis“irrelevant

toanunambiguousstatute.” UnitedAirLines,Inc.v.McMann, 434U.S. 192, 199(1977);see

alsoDirectAutoImportsAss’nv.Townsley, 804F.2d1408, 1411 (5thCir. 1986)(observingthat

“no resortismade” to canonsofconstruction and legislative history “where the statutory

languageisclearand unambiguous”). Brand X thereforewarrantsthisCourtfollowing the

NIGC’sdetermination— notYsleta.

D. TheNIGC’sInterpretationIsA SignificantChangeInLaw ThatPrecludes
TheInjunction’sProspectiveApplication

AndthisCourtcandoso. ThisCourt’s2002 injunctioncontinuesinforceagainstthe

Tribe;thisCourttherefore hasthe powerunderRule 60(b)(5) to relieve the Tribe ofthe

injunction’sprospectiveeffects. Fed. R. Civ. P. 60(b)(5). TheCourtshouldexercisethatpower

here:thechangeinlaw vis-à-vistheTribecouldnotbemoreabsolute.

A significantchangeinlaw permitsacourttograntrelieffrom aninjunction. “Ifthe

reliefsoughtisdissolution. . . ofaninjunction, thedistrictcourtmaygrantaRule60(b)(5)

motionwhenthepartyseekingrelief. . . canshow asignificantchangein. . . law.” Cooperv.

Tex.AlcoholicBeverageComm’n, 820 F.3d730, 741 (5thCir. 2016) (internalquotationmarks

omitted). Anagencyinterpretationissuchachange. CityofDuluthv.FondduLacBandof

LakeSuperiorChippewa, 702 F.3d1147, 1153(8thCir. 2013).

Andacontrollingchangeinlaw requiresthatrelief. InPennsylvaniav.Wheeling &

BelmontBridgeCo., 59U.S. (18How.) 421 (1855), theSupremeCourtdirectedabridge’s

ownertoremoveitasanunlawfulobstructionoftheOhioRiver, andprohibitedtheownerfrom
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rebuildingit. Id. at429. ButCongressintervened, explicitlydeclaringthebridgelawful— and

theCourtdeclareditselfobligatedtodissolvetheinjunction:

Butthatpartofthedecree. . . [that]isexecutory. . . enjoinsthe
defendantsagainstanyreconstructionorcontinuance. . . . If, inthe
meantime, sincethedecree, thisrighthasbeenmodified bythe
competentauthority, sothatthebridgeisnolongeranunlawful
obstruction, itisquiteplainthatthedecreeofthecourtcannotbe
enforced. Thereisnolongeranyinterferencewiththeenjoyment
ofthepublicrightinconsistentwithlaw . . . . Supposethedecree
had been executed, and afterthatthe passage ofthe law in
question, canitbedoubtedthatdefendantswouldhavehadaright
to reconstructit? And isitnotequally clearthattherightto
maintain it, if not abated, existed from the moment of the
enactment?

Id. at431–32.

Justsohere. Putinmodernlanguage, “[i]tiswellestablishedthataninjunctionmustbe

setasidewhenthelegalbasisforithasceasedtoexist.” ePlus,Inc.v.LawsonSoftware,Inc.,

789F.3d1349, 1354(Fed. Cir. 2015) (citingWheeling& BelmontBridge). Anagency, andnot

Congress, haschangedthelaw;theTribemaintainsanentertainmentcenter, notabridge. All

elseisthesame. ThisCourtshouldendtheprospectiveapplicationofthisinjunctionjustasthe

SupremeCourtdidinWheeling& BelmontBridge. Theinjunctionshouldbedissolvedtopermit

theTribetoconductClassIIgamingwiththeNIGC’soversight.

IV. CO NCLUSIO N

The2002 injunctionagainsttheTribeshouldbedissolvedtopermittheTribetocontinue

conductingClassIIgaming— bingo— inlightoftheNIGC’sruling. TheNIGC isthefederal

agencychargedwithadministeringIGRA, anditsdecisionsinterpretinggapsinthatstatuteare

entitledto conclusivedeferencebythecourts, providedonlythattheyarereasonable. The

NIGC’s reading of the statute as bringing the Alabama-Coushatta within the agency’s

jurisdictionisreasonable:inadditiontoitslogicalappeal, itistheonlyinterpretationofIGRA’s
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interplaywiththeRestorationActthatallowsbothstatutestohavecontinuingeffect. Therefore

theNIGC’srulingapprovingtheTribe’sClassIIgamingordinanceeffectivelyoverrulesthe

FifthCircuit’sdecisioninYsletaandeliminatesthesolelegalbasisfortheinjunction.
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