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INTRODUCTION

This case presents a straightforward questiongaflagory interpretation. In 2013, the
Secretary of the Interior promulgated a regulatielegating his authority to take final agency
action with respect to applications to acquire lanttust for Indians to the Assistant Secretary—
Indian Affairs (AS-1A). To ensure that the Depaetmh of the Interior (Department or DOI) can
carry out its vital mission without interruptiomet Secretary has authorized the AS-IA’s
Principal Deputy to render such decisions whemdBdA is absent or unable to carry out his
responsibilities.

On January 19, 2017, with no AS-IA in office, Pipal Deputy Assistant Secretary—
Indian Affairs Lawrence Roberts exercised this kegiated authority to issue a final decision
approving the Tribe’s application to take certa@nds into trust. Plaintiffs allege that this
decision was contrary to the DOI regulation andRaderal Vacancies Reform Act. Their claim
turns entirely on whether 25 C.F.R1%81.12(c) makes the AS-1A’s authority to rendeagfin
agency action on land-in-trust applications exelesind not subject to redelegation. It does not.

Courts have long recognized a strong presumptiooriiag redelegation, and nothing in
Section 151.12(c)’s text suggests a contrary int&haintiffs’ effort to read an absent limitation
into the plain text impermissibly ignores the regdign’s structure and purpose. Nor can
plaintiffs overcome the controlling deference owedhe Secretary’s consistent and established
interpretation of the agency’s own regulations.c@ese Roberts lawfully exercised the AS-1A’s
duly redelegated, non-exclusive authority, defetglare entitled to judgment on Count I.

Defendants are also entitled to judgment on Cdupgdause Special Assistant to the
Director of the Bureau of Indian Affairs (BIA) Miciel Black likewise exercised duly

redelegated, non-exclusive authority when he dic&lA officials to take title to the land at
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issue here and when he assumed jurisdiction oaantpfs’ administrative appeal. The scant
argument plaintiffs offer to the contrary is masifg unpersuasive.
STATEMENT
A. Legal Background
1. The Federal Vacancies Reform Act of 1998

The Federal Vacancies Reform Act of 1998, 5 U.§.8345et seq, is Congress’s
response to one of the inevitable “problems thiseawvhen our Constitution confronts the
realities of practical governanceSW Gen., Inc. v. NLRB96 F.3d 67, 69 (D.C. Cir. 2015).
The Act strikes a balance between protecting tmat®és constitutional role in the appointment
of “Officers of the United States,” U.S. Const.. &t82, cl. 2, and the need “[t]o keep the
federal bureaucracy humming” when vacancies ansxpectedlySW Gen 796 F.3d at 7Gsee
S. Rep. No. 105-250, at 4 (1998).

When a Senate-confirmed presidential appointeeskeaffice, the Federal Vacancies
Reform Act dictates who may carry out the “funci@and duties of th[at] office,” and for how
long, in the absence of a duly nominated and cmefit replacement. 5 U.S.C. § 3345(a).
Congress defined the “functions and duties” to White Act applies narrowly; the Act’'s
limitations apply only to those functions that areated by statute or regulation and that are
“required by that statute or regulation “to be performedthg applicable officer (anahly that
officer).” 1d. 8 3348(a)(2)(A)(ii), (B)(i)(Il) (emphases added).

The Act says nothing, however, about the delegatfan officer'snon-exclusive
functions and duties. The Executive Branch harjmeted the Act since its enactment to allow
an agency to delegate a vacant office’s non-exatusuthority “to other appropriate officers and

employees in the agency.” Question @8jdance on Application of Federal Vacancies Reform
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Act of 199823 Op. O.L.C. 60, 72 (199%9vailable athttps://www.justice.gov/sites/default/
files/olc/opinions/1999/03/31/op-olc-v023-p0060. A C Guidance). That understanding is
part of DOI's formal policy on delegations, as f&eth in DOI's Departmental Manual. The
Manual interprets the Secretary’s delegated authasi including the “broad power to
[re]delegate authority” unless that authority “mreot [be] redelegate[d]” “by the terms of the
legislation, Executive order or other source oharity” that confers it. 200 DM 1.2.The same
limitation, which tracks the definition of “functis and duties” in the Federal Vacancies Reform
Act, applies to all redelegations memorializedna Manual’s “[d]elegation [s]eries.See, e.g.
209 DM 8.1 (delegating the Secretary’s authorityh® AS-IA “[s]ubject to the limitations in
200 DM 17); 209 DM 8.3 (limiting the AS-1A’s own dhority to redelegate “where redelegation
is prohibited by statute, Executive Order, or latiins established by other competent
authority”).
2. Finality of Trust Acquisition Decisions

The Indian Reorganization Act of 1934 authorizes$lecretary of the Interior to acquire
and hold property in trust “for the purpose of pdirvg land for Indians.” 25 U.S.C. § 5108.
The Secretary exercises this authority throughABdA and through regional BIA officials,
who handle “[t]he vast majority of trust acquisitidecisions.”Land Acquisitions: Appeals of
Land Acquisition Decisiong8 Fed. Reg. 67,928, 67,929 (Nov. 13, 2013). Bot'®
regulations have long treated these decisionmalkiesently. Under the regulation that applies
generally to all department decisions, 25 C.F.R.6§ decisions taken by BIA officials are not

final until either they are upheld on appeal ortihee for filing an appeal has lapsefee id.

! All provisions of the Departmental Manual citecthis opposition and cross-motion are

available at ECF No. 33-1, Tab H.
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§ 2.6(b). Decisions taken by the Secretary o ABdA are final when issuedSeed. 82.6(a),
(©).

Until 2013, this general rule applied to trust asgion decisions.See78 Fed. Reg. at
67,929. In 2012, however, the Supreme Court sacantly expanded the scope of judicial
review available in disputes over acquisitiénk light of that ruling, DOI proposed a series of
changes to the regulations that govern acquisttemisions in order “to increase transparency by
explicitly stating the process for issuing trusfjaisition decisions and the availability of
administrative or judicial review of such decisidnd. at 67,936.

As relevant here, DOI sought to “clarif[y]” how tlegisting general rule set out at 25
C.F.R. 8§ 2.6 applied “in the context of trust asgjion decisions.” 78 Fed. Reg. at 67,929. The
new rules thus expressly incorporated Section 2#igture. Like Section 2.6(a) and (c), new
Section 151.12(c) provided that “[a] decision mbgleéhe Secretary, or Assistant Secretary—
Indian Affairs pursuant to delegated authoritya isnal agency action.” 25 C.F.R181.12(c);
see78 Fed. Reg. at 67,929 (explaining that this partbthe rule was based on 25 C.F.R.
§2.6(c)). And like Section 2.6(b), new Section 121d) provided that “[a] decision made by a
Bureau of Indian Affairs official pursuant to de&tgd authority is not a final agency action.” 25
C.F.R. §151.12(d).

DOI’s rationale for retaining the basic structufeSsection 2.6 was straightforward.

Unlike decisions taken by BIA officials, the AS-I®\acquisition decisions typically involve
“several layers of review by Department officiakfdre issuance.” 78 Fed. Reg. at 67,929.

Requiring additional administrative review beforBla official’'s decision becomes final gives

2 In Match-E-Be-Nash-She-Wish Band of Pottawatomi IreliarPatchak567 U.S. 209
(2012), the Court held that a cause of action @&lable under the Administrative Procedure Act
to challenge trust acquisitions even after the éthBtates takes title to the property in question.
Id. at 215-16.
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the Department an opportunity to subject thosestt@ts to comparable scrutiny. Because most
decisions by BIA officials are made at the regideakl, additional review also “ensures
consistency in the decision-making across BIA regiand addresses any procedural errors
before [a] decision becomes final for the Departivietd. at 67,933. Centralizing final
decisionmaking authority in Washington thus alldhes Department to ensure that the
Secretary’s authority is exercised in a manner istgrst with the Reorganization Act’s important
policies.

B. Factual and Procedural Background

The Tribe has been landless for nearly sixty yaara result of the government’s
unlawful termination of its legal status in 1958s part of its longstanding effort to restore land
for its people and to promote economic developraedttribal self-determination, the Tribe filed
an application with the BIA in 2013, asking the &¢ary of the Interior to acquire land in trust
on its behalf. ECF No. 26, Am. Comfjl31.

While the Government’s review was ongoing, plafatffled suit in this Court,
challenging various aspects of the applicatitth.]1 5-6. Plaintiffs moved immediately for a
temporary restraining order and preliminary injumctto prevent the United States from taking
title to the land if DOI approved the Tribe’s ampaliion. ECF Nos. 1, 2. After Judge Moss
denied plaintiffs’ motion for a temporary restraigiorder, Minute Order (Jan. 13, 2017),
plaintiffs submitted a formal request to DOI and BIA under 5 U.S.C. § 705, asking that they
voluntarily postpone the effective date of any diexi to acquire land in trust for the Tribe. ECF
No. 6-1. With that request pending, the Court démalaintiffs’ motion for a preliminary

injunction without prejudice. Minute Order (Jai, 2017).
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On January 19, 2017, with no AS-IA or Acting AS-iAplace, Principal Deputy
Assistant Secretary—Indian Affairs Lawrence Rohertso was temporarily exercising the non-
exclusive authority of the AS-1A, approved the E'#application. ECF No. 15-1, BIA Record
of Decision at 90 (January 19 Decision). On Fetyrd@, 2017, Special Assistant to the Director
of the BIA Michael Black, who succeeded Roberteemporarily carrying out the AS-IA’s non-
exclusive authority as of January 20, 2017, deplathtiffs’ pending request for a voluntary
stay. Am. Compl. 1 4. Title to the land was tfan®d to the United States that same daly.

Plaintiffs filed an administrative appeal with tiiéerior Board of Indian Appeals.
Among other things, plaintiffs claimed that the Jary 19 Decision was not final agency action
under Section 151.12(c) because Roberts was nétdtimeg or confirmed AS-IA when he issued
the decision. Am. Compl. 1 5. Relying on his tenapily redelegated authority, Black assumed
jurisdiction over plaintiffs’ appeal under 25 C.F$2.20(c) and 43 C.F.R. § 4.332(b), and
dismissed it. ECF No. 33-1, Tab F, Order &t&nd Up for California! v. Principal Deputy
Assistant Sec’y—Indian Affai(gnterior Dec. July 13, 2017) (July 13 Order).

Black began by explaining that the Secretary hddlegated authority to Roberts
through the Departmental Manual to carry out certabn-exclusive functions and duties of the
AS-IA” in the absence of an AS-1Ald. at 5 (citing 209 DM 8.4(B)). That redelegation was
confirmed in a memorandum to Roberts from the Deféicretary, which explained that
Roberts had been authorized to perfadirof the AS-IA’s non-exclusive functions and duties
since July 2016. ECF No. 33-1, Tab I, MemorandtomfMichael L. Connor, Deputy Sec'y, to
Lawrence S. Roberts, Principal Deputy AssistantySéadian Affairs, Authority of Assistant

Secretary—Indian Affair€an. 19, 2017) (Connor Memorandum).
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Having determined that Roberts was authorized iy @t the AS-IA’s non-exclusive
functions and duties, Black considered whetherah#tority extended to rendering a final
decision to acquire land into trust under Sectibh.12(c). Seeluly 13 Order at 5-6He
concluded that it did. Because “[a] review of #tatutory and regulatory provisions reveals that
neither the function of acquiring land in trust m&suing final agency actions on fee-to-trust
applications is assigned ‘only,” ‘exclusively,” @olely’ to the AS-IA,” Black found that
Roberts’ January 19 Decision was final agency actid. at 5-6.

Black also rejected plaintiffs’ challenge to hisroauthority. He explained that he had
been redelegated the AS-IA’s non-exclusive powakeu Amended Secretarial Order 3345 and
Order No. 3345, Amendment 5d. at 7. Like the authority to make final trust asuon
decisions, Black concluded that the power to ddanfffs’ self-stay request and to assume
jurisdiction over their administrative appeal wamn-exclusive because neither had “been
assigned ‘only,’ or ‘exclusively’ or ‘solely’ to hAS-IA” by statute or regulationd.

Plaintiffs subsequently filed an amended complairhis litigation, expanding their
claims to include the January 19 Decision and I8I{rder. ECF No. 26. Relevant to this
motion, Count | alleges that the January 19 Dewisiod the subsequent transfer of the land into
trust wereultra viresbecause Roberts was neither the AS-IA nor a Bfisiaf. Am. Compl.

19 69-71. Count Il alleges in turn that Black ioymerly exercised exclusive authority of the AS-
IA when he ordered the land to be taken into tamst when he assumed jurisdiction over and
dismissed plaintiffs’ administrative appeddl.  82. Plaintiffs allege that these actions vidiat
the governing regulation, the Federal Vacancie®RefAct, and the Administrative Procedure

Act. Id. 11 70-71, 73, 82.
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On September 29, Federal Defendants and the Tildakanswers in response to the
Complaint. ECF Nos. 31-32. Without waiting fordéeal Defendants to file the administrative
record, plaintiffs filed a motion for summary judgnt on Counts | and Il. ECF No. 33. Judge
Moss extended the time for defendants to file opijpms to plaintiffs’ motion and, over
plaintiffs’ objection, granted defendants leavdil®cross-motions for summary judgmer8ee
Minute Order (Oct. 12, 2017). He also stayed #drpiirement for Federal Defendants to produce
the portion of the administrative record coveriaguary 20 to July 13, 201 EeeMinute Order
(Oct. 17, 2017).

ARGUMENT

THE JANUARY 19 DECISION WAS FINAL AGENCY ACTION.

Plaintiffs face an uphill battle on Count I. Thelgim that the authority delegated by the
Secretary to the AS-IA to make final trust acquositdecisions under Section 151.12(c) cannot
be redelegated. But courts have long recognizttbag presumption favoring redelegation
absent some affirmative indication to the contrafyd, in any event, DOI’s interpretation of its
own regulation is entitled to deference. Facethwiese insurmountable obstacles, plaintiffs
strain to inject a constitutional issue into thisghtforward case of regulatory interpretation.
Their efforts are unpersuasive. The Secretarygtppedelegated the AS-IA’s non-exclusive
authority under Section 151.12(c) to Principal DigpAssistant Secretary—Indian Affairs
Roberts. Because nothing in that subparagraphestgthabnly the AS-IA may render such
final decisions, the redelegation does not impéiche Federal Vacancies Reform Act.

A. Nothing In The Text, Structure, Or Purpose Of Secin 151.12 Suggests That
The AS-1A’s Authority To Render Final Trust Decisions Is Exclusive.

The D.C. Circuit has held that “[w]hen a statutéedates authority to a federal officer or

agency, subdelegation to a subordinate federalesfbr agency ipresumptively permissible
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absent affirmative evidence of a contrary congogsdiintent.” U.S. Telecom Ass’n v. FCB59
F.3d 554, 565 (D.C. Cir. 2004) (emphasis addadjprd, e.g.Mobley v. CIA806 F.3d 568,

585 (D.C. Cir. 2015)Kobach v. U.S. Election Assistance CommiT2 F.3d 1183, 1190 (10th
Cir. 2014) (collecting cases and noting the “unanisi view that “subdelegations to
subordinates” are permitted, “even where the engldtatute is silent, so long as the enabling
statute and its legislative history do not indicaerohibition on subdelegation™)In other

words, delegated authority is presumptiviebt exclusive. Plaintiffs do not dispute that the
Secretary’s authority to acquire and hold propartiyrust under 25 U.S.C. 8 5108 can be and has
been delegated to the AS-IA. The only questiomhisther the Secretary has affirmatively
demonstrated an intent to bar redelegation of tBdAs authority in Section 151.12(c). He has
not.

Section 151.12(c) provides, in full, that “[a] de@on made by the Secretary, or the
Assistant Secretary—Indian Affairs pursuant to galed authority, is a final agency action under
5 U.S.C. § 704 upon issuance.” 25 C.F.R58.12(c). Nothing in those twenty-eight words
expressly indicates that the AS-1A’s authority xelesive, and plaintiffs do not seriously
contend otherwise. Instead, they ask this Courad into the provision a novel and potentially
paralyzing limitation on DOI’'s acquisition of trusinds. But plaintiffs’ pseudo-textual analysis
makes sense only if one ignores contrary evidemar]ooks the structure of the regulations as a

whole, and distorts the purpose of the rules. énggonstrued, Section 151.12(c) describes a

3 A “subdelegation” is simply a more precise waylescribing a “redelegation” to a

subordinate federal officer. Courts in this Citand others use the terms interchangeably.
Compare, e.gl).S. Telecom Ass'1359 F.3d at 565 (describing sufbdelegationo a
subordinate federal officer™yith Novelty, Inc. v. DEA571 F.3d 1176, 1177 (D.C. Cir. 2009)
(Henderson, J., concurring) (“The Attorney Genbied delegated thauthorityto deny, revoke
or suspend registration to the DEA Administratonovhasedelegatedthat authority] to the
Deputy Administrator (DA).” (internal citations otted)).
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non-exclusive function that, like countless othmysimitted to the Secretary’s discretion, can be
redelegated as needed.
1. Section 151.12(c) presumptively permits redelegatio

Plaintiffs’ first mistake is to ignore what Secti@f1.12(c) doesotsay: The regulation
is silent as to whether the AS-1A’s authority toder final trust acquisition decisions is
exclusive. That silence gives rise to a presumgtiat it not. Cf. U.S. Telecom Ass'859 F.3d
at 565;Kobach 772 F.3d at 1191.

Section 151.12(c)’s silence stands in stark conteasther statutory and regulatory
provisions that bar redelegation on their facem&aof these, such as the statutes that govern
minerals agreements and the application of prete®m the BIA, include restrictive or
prohibitory language. Thus, the Secretary’s auty¢o disapprove minerals agreements “may
only be delegated to the Assistant Secretary of tlegitntfor Indian Affairs.” 25 U.S.C.

§ 2103(d) (emphasis added). And the Secretary ‘moaglelegate” his authority to demote
certain individuals in the BIA “to any individuattter than a Deputy Secretary or Assistant
Secretary.”ld. § 5117(b)(2) (emphasis addesge alsad. § 2706(a) (granting the Indian
Gaming Commission certain powers “not subject tegktion”); 43 C.F.R. 8191.2(b)
(providing that the authority delegated to a Stagpecting oil and gas leases “shall not be
redelegated”)id. §20.202(b)(1) (authority of an ethics officer to ioge disciplinary or remedial
action “may not be redelegated”). Other provisiotdude mandatory language that strongly
implies that redelegation is forbidden. Thus,dtaute that governs the BIA’s education
functions provides that “[tlhe Secretasifyall vest in the Assistant Secretary for Indian Affailis

functions” related to education and directs thghY Assistant Secretashall carry out such

10
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functions through the Director of the Office of lad Education Programs.” 25 U.S.C.
§ 2006(a) (emphases added).

Section 151.12(c) has none of these featuresoels dot say that “only” a decision by the
AS-IA is final, or that the power to render sucltid®ns is vested “solely” or “exclusively” in
the AS-IA. Nor does it provide that the authotitymake final decisions “shall” be vested in the
AS-IA and that he “shall” exercise that authoritya particular manner. There thus is no reason
to believe the Secretary intended Section 151.%8(bg any different from the overwhelming
majority of official powers that can be redelegatedther agency officials.

2. Plaintiffs can point to no affirmative evidencettlsection 151.12(c) was
meant to bar redelegation.

With no express limit on redelegation, plaintiffe deft asking this Court to read a drastic
limitation into Section 151.12(c). Plaintiffs adgsiat the 2013 amendments to the regulations
“replaced” references to the “Secretary” with “tBecretary, or the Assistant Secretary—Indian
Affairs.” ECF No. 33, PIs.” Mot. for Summ. J. & {quoting 25 C.F.R. § 151.12(c)). They
claim that “this change served no other purposerdtian to limit the authority to make final
trust decisions to those two officialsld. at 12-13. That is wrong. For one thing, Section
151.12(c) did not “replace” anything. The priolereomprised just two subparagraphs, (a) and
(b), neither of which addressed finalit$ee25 C.F.R. 8 151.12 (1998). The inclusion of a
reference to the AS-IA in theewsubparagraph (c) thus offers no basis to infdraage from
the status quo. To the contrary, and as explabege, the amendments to Section 151.12 were
meant to incorporate the existing distinction betwénal and non-final decisionmakers set out
in Section 2.6(c) and to “clarif[y]” its applicatid‘'within the context of trust acquisition

decisions.” 78 Fed. Reg. at 67,929 (citing 25 R.B2.6(c)). That purpose fully explains each

11
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piece of textual “evidence” plaintiffs muster tqport their cramped interpretation of the
regulation.

Plaintiffs argue (at 12-13) that reading Sectiofti.13(c) to permit redelegation of the
AS-IA’s authority would render the reference to #f#-1A “superfluous” because the
“Secretary” is already defined in Section 151.2¢anclude the Secretary’s “authorized
representatives,” including the AS-IA. But thatusdly helps explain why added clarity was
needed in the portion of the regulation that satsahich officials can make final decisions.
After all, any official acting pursuant to authority delegatedthy Secretary—including a BIA
official—is acting as the Secretary’s “authorizegnesentative.”

Indeed, the reason the Secretary promulgated 8ethib.2(a)’s definition of the
“Secretary” in the first place was to provide arshand way to refer to both the AS-IA and BIA
officials involved in trust acquisitionsSee Land Acquisitions (Nongamin@® Fed. Reg.
32,874, 32,878 (June 23, 1995) (explaining thanthe definition would clarify that “local BIA

officials,” “the Assistant Secretary—Indian Affdijsor the BIA Area Directors” could all be
“authorized” to perform functions related to trasjuisitions). Given that definition, the most
natural reading of a provision in part 151 thatestaonly that “[a] decision made by the
Secretary is a final agency action” would be tidhtlecisions on trust applications are final,
whether made by the AS-IA or a BIA official. THatnot what the Secretary intended. Rather,
consistent with Section 2.6, Section 151.12 dekgfhal decisionmaking authority to certain
officials and non-final authority to others.

To preserve and clarify Section 2.6’s distincti@tvireen final and non-final

decisionmakers, Section 151.12(c) and (d) spedifich of the Secretary’s “authorized

representatives’—i.e., which agency officials agtipursuant to delegated authority” from the

12
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Secretary to make acquisition decisions—are empaavier speak conclusively for the agency
and which are not. This is, in other words, “aaiiton where [the agency] has ‘mentioned a
specific official only to make it clear that thiffioial has a particular power rather than to
exclude delegation to other officials.’Ethicon Endo-Surgery, Inc. v. Covidien,l312 F.3d
1023, 1033 (Fed. Cir. 201¢quotingUnited States v. Mangd99 F.3d 85, 90 (2d Cir. 1999)
(brackets omitted))ert. denied137 SCt. 625 (2017). Section 151.12(c)’s referencédtoAS-
IA serves that important clarifying purpose—andstisinot “superfluous"—even when read to
say nothing precluding redelegation.

Plaintiffs next claim (at 13) that “[tjhe phraseaufguant to delegated authority’ ” limits
the AS-IA’s ability to redelegate the authorityissue final trust decisions. They posit that the
Secretary “would have used the phrase ‘or authdniepresentative” when referring to the AS-
IA in Section 151.12(c) if she intended to allovelsuedelegation. This argument gets them
nowhere because it wHse Secretarynot the AS-IA, who properly redelegated the ASsIA
authority here to Roberts. And plaintiffs offer remson to read that phrase as limiting
redelegation by the Secretary. After all, evergraty official who exercises authority originally
conferred to the “Secretary” by statute or Exe@utirder acts “pursuant to delegated authority.”
The better reading is that Section 151.12(c) ahdigd that phrase to make clear that the
Secretary can delegate both final and non-finaisitaomaking authority to take land into trust.
The reference to “delegated authority” serves thaifying function. And, as explained above,
the phrase differs markedly from the language #wr&ary uses to bar redelegati@ee supra

pp. 10-11%

4 Plaintiffs’ final argument on this point is batielevant to the question of who has the

authority to make final decisions and wrong orfate. Plaintiffs assert (at 13) that only the AS-
IA and not BIA officials can implement a final ttugecision. That is not true. A BIA official is

13
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Having ignored the regulation’s purpose up to gusit, plaintiffs briefly contend (at 14)
that permitting redelegation would add confusiothi® trust acquisition process by permitting
officials not named in the regulation to make fidatisions. But that argument ignores the rest
of the provision and DOI's own procedures for datagy authority. Section 151.12 ensures that
there can be no public confusion as to whethertcpéar decision is final. Among other things,
the regulation directs a BIA official rendering @mfinal decision to “promptly provide” notice
to interested parties of their rights to an adntiats/e appeal. 25 C.F.R. 8 151.12(d)(1), (2). In
the case of an approval, the official must “publigtat “notice in a newspaper of general
circulation” so that the public knows that a nomafidecision has been issudd.

§ 151.12(d)(2)(iii)> Nor could redelegation lead to confusion withi®IDas plaintiffs
implausibly suggest. Under the agency’s estabdigitactice, redelegations are set out in the
Departmental Manual, providing ample notice to giecimakers of the scope of their authority.
See200 DM 1.

In sum, the Secretary chose her words carefullye flile’s preamble explained that the
purpose of the 2013 amendments was to clarify igtendtion between decisionmakers set out in
Section 2.6 “within the context of trust acquigitidecisions.” 78 Fed. Reg. at 67,929 (citing 25

C.F.R. 8.6(c)). That is exactly what the Final Rule acptished. It was never intended to and

also directed to “[ijmmediately acquire the landrumst” once her decision becomes final. 25
C.F.R. 8151.12(d)(2)(iv). To the extent plaintiffs sugg#sit theSecretaryhimself is powerless
to take land into trust, that fanciful suggestismddressenhfra p. 25.

> Although the regulation directs that notice dinal decision be published in the Federal

RegisterseePls.” Mot. for Summ. J. at 6, and a notice hasyebviappeared there, there is no
guestion that plaintiffs’ received “[p]Jrompt[]” nice of Roberts’ decision—on the very day it
was issued—and that the Decision made clear thatdta final decisionSee25 C.F.R.

§ 151.12(c)(2)(i); Pls.” Mot. for Summ. J. at 5pdary 19 Decision at 90 (noting that the land
was to be “immediately acquire[d]” in trust).

14
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did not create novel limitations on the exercis¢hef Secretary’s non-exclusive authority to take
lands into trust.See25 U.S.C. § 5108.

B. In Any Event, DOI’s Interpretation Of Section 151.12(c) To Permit
Redelegation Is Entitled To Deference.

Even if Section 151.12(c) was not subject to thespmption favoring redelegation,
DOI’s interpretation of its own regulation to petmedelegation would control. Courts defer to
an agency’s “reading of its own regulations untbss reading is plainly erroneous or
inconsistent with the regulationsGreat Lakes Comnet, Inc. v. FC83 F.3d 998, 1002 (D.C.
Cir. 2016) (internal quotation marks omittesge Auer v. Robbin§19 U.S. 452, 461-62 (1997).
DOI’s reading of Section 151.12(c) easily satisfiest test.

The Department concluded that the AS-IA’s delegaidtiority to make final decisions

with respect to trust acquisitions under Sectioh.13(c) could be redelegated because no legal
authority confines or forbids such redelegatiotairRiffs’ contrary argument (at 17) rests
entirely on their unpersuasive claim that Sectibh.12(c) itself renders the AS-1A’s authority
exclusive. But, as explained above, nothing inrgailation’s text or purpose compels that
reading, and this Court “must defer to the Secy&tanterpretation unless an alternative reading
is compelledby the regulation’s plain language or by othetigatons of the Secretary’s intent at
the time of the regulation’s promulgationThomas Jefferson Univ. v. Shalgkd2 U.S. 504,
512 (1994) (internal quotation marks omitted; enghadded)accordPetit v. U.S. Dep’t of
Educ, 675 F.3d 769, 778 (D.C. Cir. 2012). The Departi'santerpretation is therefore
“controlling.” Texas v. EPA726 F.3d 180, 194 (D.C. Cir. 2013) (quotiager, 519 U.S. at
461).

The Department’s interpretation is also both “cstesit and well establishedFlytenow,

Inc. v. FAA 808 F.3d 882, 890 (D.C. Cir. 2018§rt. denied137 S. Ct. 618 (2017). The

15
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Interior Board of Indian Appeals has held thatA®1A’s authority to make final decisions
under Section 2.6(c)—the model for Section 151.2{s not exclusive and can be redelegated.
Cf. Glob. Crossing Telecomms., Inc. v. E@89 F.3d 740, 746 (D.C. Cir. 2001) (“[W]e must
accord deference to an agency’s reasonable intatjoe of its own precedents.”). Forest
County Potawatomi Community v. Deputy Assistante®ay—Indian Affairs 48 IBIA 259

(2009), the Board considered an administrative alpjpem a decision taken by an Associate
Deputy Secretary. As here, the Associate Depudyl fieen temporarily redelegated, by the
Secretary, all functions, duties, and responsigdiof the Assistant Secretary—Indian Affairs that
are not required by statute or regulation to béogpered only by the Assistant Secretary—Indian
Affairs.” Id. at 262 (internal quotation marks omitted). Thpedlants argued that the Associate
Deputy’s decision was not final because “the retiuia specifically assign” final
decisionmaking authority to the AS-IAd. at 270. But the Board rejected that argument. It
explained that “[a] specific delegation of authpig& not the same as a delegatiorextlusive
authority.” Id. Accordingly, the Board held that “[a] decision ity Assistant Secretary, or in
this case by the Associate Deputy Secretary aptimguant to the redelegated authority of the
Assistant Secretary, becomes final and effectivaeédiiately.” Id. at 271 (citing 25 C.F.R.
§2.6(c)).

The Board reached a similar conclusioiR@amah Navajo Chapter eputy Assistant
Secretary for Policy and Economic Development—Indiffairs 49 IBIA 10 (2009). In that
case, “the Deputy Secretary of the Department dédelgauthority to” a Deputy Assistant
Secretary “to temporarily assume, until furthericmtthe responsibilities of the Assistant
Secretary” after the AS-IA resignett. at 11. The Board concluded that it “lack[ed] awity

to review” the Deputy Assistant’s decision “becahséhald] been delegated the authority and

16



Case 1:17-cv-00058-TNM Document 41 Filed 11/06/17 Page 25 of 35

responsibilities of the Assistant Secretary’—nolstanding the fact that he “signed the .
decision as ‘Deputy Assistant Secretaryld. at 12.

And, lest there be any doubt, DOI's Solicitor uridek a complete survey of the
applicable laws and regulations in 2005 and opthatho regulations—and just a handful of
statutes—contained the kind of prohibitory or mandalanguage necessary to delegate
authority exclusively to the AS-IA. ECF No. 408x. 2, Memorandum from Solicitor to
SecretaryRedelegation of Duties of Assistant Secretary—iméiHairs(Jan. 28, 2005).
Although that survey predates Section 151.12(egfiects a consistent approach. Indeed, at the
time the memorandum was prepared, the provisioemuvg the Board’s jurisdiction had
wording similar to that in Section 151.12(See, e.g43 C.F.R. § 4.330(a) & (b) (conferring
Board jurisdiction over cases “referred to it faeecise of review authority of the Secretary or
the Assistant Secretary—Indian Affairs” with lintitans “[e]xcept as otherwise permitted by the
Secretary or the Assistant Secretary—Indian Affairs

The Department’s reading of Section 151.12(c) rssesient with its prior decisions and
the Solicitor's memorandum and “reflect[s] the agés fair and considered judgment on the
matter in question." Texas 726 F.3d at 194 (quotinguer, 519 U.S. at 461-62 (internal
guotation marks omitted)). The doctrine of defeseto agency interpretations of their own
regulations and precedents thus offers this Coum@ependent basis to reject plaintiffs’ reading
of Section 151.12(c).

C. Plaintiffs’ Constitutional Argument Is Meritless.

Faced with the presumption in favor of redelegatiod a clear case for deference,
plaintiffs advance a novel constitutional avoidaaogument: They claim (at 15) that the

Appointments Clause does not permit trust acqarsitto be made by inferior officers “who
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[are] not subject to supervision by a Senate-cordi officer” because such acquisitions “have
significant consequences for the jurisdictionabbak between the federal government and the
states.” That argument falls flat for three reasoRirst, the redelegated authority to make final
trust acquisition decisions “subject to supervision by a Senate-confirmed effit The
Departmental Manual provides that “the delegatioredelegation” of any authority by a
department official does not “relieve that officadlthe responsibility for action taken pursuant
to the delegation.” 200 DM 1.9.

Second, the purported “significance” of trust asgion decisions is irrelevant to the
Appointments Clause analysis because plaintifisnaitively argue (at 15-16) that the relevant
officer here, Roberts, was an “inferior officer[]The Supreme Court has explained that “[t]he
exercise of significant authority pursuant to thes of the United States marks, not the line
between principal and inferior officer for Appoirgmis Clause purposes, but ratherthe line
between officer and nonofficer,” which is not aus here Edmond v. United State520 U.S.
651, 662 (1997) (internal quotation marks omittsgeAss’n of Am. R.Rs. v. U.S. Dep't of
Transp, 821 F.3d 19, 37 (D.C. Cir. 2016) (noting thate‘thppointments Clause is concerned
only with the appointment of officers, not nonoéfis”). In any event, plaintiffs seriously
overstate the significance of trust acquisitiomsansferring a privately-owned piece of real
estate from one jurisdiction to another does nanhgle the “balance” between the jurisdictions; it
merely shifts property from one to the other. Tinaty be why plaintiffs identify no authority
suggesting that trust acquisition decisions orlangtlike them raise the specter of an
Appointments Clause problem.

Finally, plaintiffs’ argument proves too much. iAtéfs argue (at 15) that their sui

generis constitutional argument is “consistent Witteir reading of Section 151.12(d) because
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that provision allows BIA officials “to make onlygliminary trust acquisition decisions.” But
Section 151.12(d) also directs BIA officials to iradnately take land into trust if no
administrative appeal is timely filed, with no ditenvolvement of the AS-IA or any other
Senate-confirmed officer. 25 C.F.R. 8 151.12(d)¥2) And even if an appeal is filed, the
Interior Board of Indian Appeals is authorizeddsue a final decision for the Department—
again, without any action by a Senate-confirmecteff Id. 8 2.4(e); 43 C.F.R. § 4.1(b)(1).
Either a function is so important that it requisggn-off from a Senate-confirmed officer or it is
not. That plaintiffs cannot even reconcile thanstitutional argument with their own reading of
the regulation offers yet another reason to refect

D. Roberts Duly Exercised The AS-IA’s Non-Exclusive, Bdelegated Authority
To Issue A Final Decision Under Section 151.12(c).

Where an official exercises a superior’'s non-exekifunction or duty, the question is
whether that authority was, in fact, properly subdated. That inquiry is necessarily flexible.
A redelegation need not be the product of notice@mment rulemakingSee Mobley806
F.3d at 584-85 (upholding a subdelegation convéyearder);Stewart v. Stackle®51 F. Supp.
3d 138, 158 n.17 (D.D.C. 2017) (upholding a delegatonveyed by letter to the delegee).
Indeed, the delegation need not even be “cleaeaplicit .. . in all instances, as such a standard
could hamper the functionality of federal ageneagshey carry out their dutiesl’eague of
Women Voters of U.S. v. NewB#8 F. Supp. 3d 6, 12 n.3 (D.D.C. 2017). Theddepent’s
redelegation of the AS-IA’s delegated Section 18(c)lauthority to Principal Deputy Assistant
Secretary—Indian Affairs Roberts—memorialized ithbine Departmental Manual and a
memorandum from the Deputy Secretary—was plairflycéive under those standards.

The Departmental Manual documents the Secretagfeydtion to the AS-IA of “all of

the authority of the Secretary” that is not exalasor otherwise specifically excepted, including

19



Case 1:17-cv-00058-TNM Document 41 Filed 11/06/17 Page 28 of 35

his authority to take land into trust under 25 @.58 5108. 209 DM 8.kee200 DM 1.2
(prohibiting delegations specifically barred bytgtas or other applicable law). “In the absence
of” an AS-1A or Acting AS-IA, the Manual memoriaés the redelegation of the AS-IA’s
delegated authority to the Principal Deputy Assis&ecretary—Indian Affairs. 209 DM 8.4(B)
(authorizing the Principal Deputy to “exercise ¢ghehority delegated [to the AS-IA] in 209 DM
8.1" with exceptions not relevant hefe).

As plaintiffs acknowledge, Roberts assumed theeftif the Principal Deputy Assistant
Secretary—Indian Affairs in the summer of 20B2eConnor Memorandum. Roberts served as
Acting AS-IA for the 210-day period from January2016 (the day after the December 31, 2015
effective date of the resignation of the former I$-until July 29, 2016. Pls.” Mot. for Summ.
J. at8. Roberts then resumed his duties as Principal Depttye the office of the AS-1A
remained vacant. Connor Memorandum. Roberts thsesving in that capacity, and the
office of the AS-IA still remained vacant, whenibsued the January 19 Decision. As a result,
Roberts was authorized to exercise all but a feth@®fAS-1A’s non-exclusive duties, including
the authority to make final trust acquisition demis. See209 DM 8.4(B).

Moreover, the Deputy Secretary confirmed this regation of the AS-1A’s non-
exclusive duties in a memorandum also issued omadgari9, 2017. The Deputy Secretary, who

“has the full authority of the Secretary” with regpto non-exclusive functions and duties, 109

6 The Tribe is not contending that the Departmelahual “overrides” Section 151.12(c),

as plaintiffs suggest (at 16-17). Rather, the Mdembodies the Department’s interpretation of
its own authority under the statutes it administard the regulations it promulgates. For the
same reason, plaintiffs’ hand-waving (at 17) ower fact that the Manual was not adopted
through notice-and-comment rulemaking is “forectbbg Perez v. Mortgage Bankers Ass’'n
[135 S. Ct. 1199, 1206-07 (2015),]” which holdstthach procedures are not required for
interpretive rules.Flytenow 808 F.3d at 889.
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DM 1.2(B), reiterated that Roberts had “author@yekercise the functions and duties of the AS-
IA . . . including the authority to issue final Aggy decisions.” Connor Memorandum.

Plaintiffs argue in a footnote (at 16 n.7) thatrallelegations of the AS-1A’s authority
must be in the form of a release, and that it aygoat no such release was made in this case.
But plaintiffs fail to mention that this requirenteanly applies to “redelegations of authority
made by the AS-IA. 209 DM 8.3 (emphasis added). Theeswo AS-IA when Roberts issued
the decision here. The source of Roberts’ authtwitender a final decision was 209 DM
8.4(B), theSecretary’sedelegation of the AS-IA’s delegated authorityite Principal Deputy
“[iIn the absence of” an AS-IA. Plaintiffs do ndispute that Roberts was the Principal Deputy
at all relevant timesSeeAm. Compl. 1 3, 5, 46, 69 (describing Robertshashrincipal Deputy
Assistant Secretary—Indian Affairs); Pls.” Mot. umm. J. &b, 8 (same). That redelegation
encompassed the authority to render final decisimker Section 151.12(c). And it was
confirmed by the Deputy Secretary’s January 19 nmiandum.

In yet another footnote (at 17 n.9), plaintiffs tamd that the redelegation at issue here is
“limited” by 302 DM 2.5 to instances in whiclimimediate action is requiret Plaintiffs
misread the Manual once again. That section oMaeual applies to redelegations of authority
to an officer who automatically succeeds a Senatdiened officer in a temporary acting
capacity if a vacancy occur§ee302 DM 2.1. But Roberts had resumed his undispptssition
as Principal Deputy when he issued the decisioa. helis authority to exercise the AS-1A’s
authority under Section 151.12(c) flowed from 209 B.1 and 8.4(B) and the Deputy

Secretary’s memorandum—not part 302.
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E. Roberts’ Exercise Of The AS-IA’s Non-Exclusive Autlority Was Consistent
With The Federal Vacancies Reform Act.

Because the AS-IA’s authority under Section 15Xk)l2an be redelegated, the January
19 Decision does not implicate the Federal VacaReform Act. The Act simply does not
apply to functions or duties that are not “requibgdsuch regulation to be performed by the
applicable officer (andnly that officer).” 5 U.S.C. 8348(a)(2)(B)(i)(Il) (emphasis added). As
explained in detail above, the authority to rerfdel trust acquisition decisions under Section
151.12(c) is not “required” by that subparagraghldé performed” only by the AS-IA. Rather,
the regulation “mention[s]” those “specific offitfig]’—the Secretary and the AS-IA—"only to
make it clear that” they have the authority to &ssuch decisions, and not “to exclude delegation
to other officials.” Ethicon Endo-Surgern812 F.3d at 1033 (internal quotation marks ordjtte
see also Schaghticoke Tribal Nation v. Kempthos&& F. Supp. 2d 389, 420 (D. Conn. 2008)
(finding no Federal Vacancies Reform Act problemerehstatute’s text did not “assign the
function ‘only’ or ‘exclusively’ to the AS-IA”). Ad if there could be any doubt on that score,
DOI’s reading of its own regulation would contr@ee suprap. 15-17.

Plaintiffs appear (at 19) to fault the Departmemtdontinuing to function in the absence
of a Senate-confirmed AS-IA since January 1, 2(R6ét that should come as no surprise.
Congress defined narrowly the range of functiord duties subject to the Federal Vacancies
Reform Act’s restrictions. The Act reaches onlggé functions and duties that are “established
by” a statute or regulation, and that are “requivgcuch” statute or regulation to be performed
by a particular officer, “andnly that officer.” 5 U.S.C. § 3348(a)(2)(A), (B) (ehmmsis added).
In other words, it is not enough that a regulataentifies an officer, or even that it directs that
officer to carry out a particular function. Rathére regulation musxcludeothers or else the

Act does not apply.
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Even if the Act did not by its own terms imposdeac-statement rule for determining
when a function or duty is exclusive, it would hagdoe read in light of the presumption
favoring redelegation that was a deeply ingraireadure of the common law by 1998ee
Kobach 772 F.3d at 1190 & n.2 (citingleming v. Mohawk Wrecking & Lumber C831 U.S.
111,121 (1947), anéParish v. United Stated00 U.S. 500, 504 (1879), to illustrate this “inel
established” rule). The plain text and the famitaresumption that Congress legislates against
the background of general common-law principlesisteet an exceptionally high bar for
showing that a particular function or duty cannetreédelegatedSCA Hygiene Prods.
Aktiebolag v. First Quality Baby Prods., LLC37 S. Ct. 954, 966 (2017).

The legislative history further confirms that Coess did not intend the Federal
Vacancies Reform Act to undermine the critical woflExecutive Branch agencies. As one of
the Act’'s sponsors explained, “it is important sbadblish a process that permits the routine
operation of the government to continue, but thlitnet allow the evasion of the Senate’s
constitutional authority to advise and consentdmimations.” 144 Cong. Rec. S6414 (daily ed.
June 16, 1998) (statement of Sen. Thompson intindube bill). That is why the Act’s
definition was intended to make clear that only‘then-delegabldéunctions or duties of the
officer” were subject to the Act’s provisions. Fep. No. 105-250, at 18 (emphasis added).
“Delegable functions of the office could still berformed by other officers or employeedd.

As the OLC explained, fijost, and in many cases atif the responsibilities performed by”
Senate-confirmed officers such as the AS-1A “wdk e exclusive,” and thus can “be delegated
to other appropriate officers and employees iratpency.” OLC Guidance at Question 48

(emphasis added).
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To the extent plaintiffs advocate for a presumptioat a Senate-confirmed officer’s
functions and duties are exclusive, that readingldvaot only be atextual, it would upend the
careful balance Congress struck in the Federal Maea Reform Act. While Congress
undoubtedly sought to protect the Senate’s cotistital role in the appointment of “Officers of
the United States,” U.S. Const. art. IR ,&l. 2, “no legislation pursues its purposedlatasts,”
CTS Corp. v. Waldburgefi34 S. Ct. 2175, 2185 (2014) (internal quotatiarks omitted). The
text and purpose of the Act make plain that Corgydeéd not intend the administrative state to
grind to a halt any time there was a lag in replgag@ Senate-confirmed officer.

Because Principal Deputy Assistant Secretary—Indidairs Roberts was delegated the
non-exclusive functions and duties of the AS-1Alutding the authority to render final decisions
regarding trust acquisitions under Section 151)12(6e January 19 Decision was final.
Defendants are therefore entitled to summary judgroe Count 1.

Il. BLACK WAS DULY AUTHORIZED TO TAKE THE LAND INTO TRU ST AND
DISMISS PLAINTIFFS’ ADMINISTRATIVE APPEAL.

Plaintiffs devote a single paragraph of their btee€ount Il of their complaint. They do
not dispute that Michael Black was delegated theexclusive duties of the AS-IA, effective
January 20, 2017. Rather, they argue (at 19)Blsak could not have assumed the position of
Acting AS-1A because he was not the AS-1A’s “fiestsistant.” Setting aside the merits of that
claim, it would matter only if Black had exercissaime “function or duty” that can “only” be
performed by the AS-IA. He did not.

Plaintiffs first contend that the responsibilitydmect BIA officials to take title to trust
lands is exclusive to the AS-IA. That is obviouslsong for at least three reasons. First, as
noted, BIA officials are themselves authorizedaikettitle to trust lands when their decisions

become final, without the involvement of the Seangor AS-IA. See25 C.F.R.

24



Case 1:17-cv-00058-TNM Document 41 Filed 11/06/17 Page 33 of 35

§ 151.12(d)(2)(iv). The “function or duty” of talg title is thus plainly not entrusted “only” to
the AS-IA. 5 U.S.C. § 3348(a)(2)(B)()(I1). Sedahralthough Section 151.12(c)(2) identifies the
AS-IA as the official responsible for taking tifiellowing a decision by the Secretary or AS-IA,
that does not establish that the function is exedusAs explained above in detail, the
presumption favoring redelegation and the deferemesd to an agency’s interpretation of its
regulation foreclose plaintiffs’ interpretationinglly, plaintiffs’ reading of the regulation would
produce the absurd result that a decision takesopatly by the Secretary could not be
implemented if there was no AS-IA in place. Thamot be what the Secretary intended when
she promulgated the regulation.

The lone sentence plaintiffs devote to their sea@mgdiment—that Black could not
assume jurisdiction over their administrative appaa rendered moot by the fact that Roberts’
January 19 Decision was final. But even if thisi@alisagreed, defendants would still be
entitled to judgment on Count II. Plaintiffs’ ondythority is two quotes from the preamble to
the Final Rule that promulgated 43 C.F.R. § 4.3B#{at refer to the AS-1A’s “exclusive
authority to assume jurisdiction over an appe@lgpeals from Administrative Actioris4 Fed.
Reg. 6,478, 6,479 (Feb. 10, 1988e also Department Hearings and Appeals Procedbres
Fed. Reg. 6,483, 6,485 (Feb. 10, 1989). In contextever, it is clear that the phrase “exclusive
authority” in both passages refers to the AS-1Adspletediscretionto take jurisdiction. Thus,
the preamble provides that “this section is natridied to give the parties to an appect@ice
of forum but rather is intended to vest the exclusive @itthto assume jurisdiction over an
appeal in the Assistant Secretary.” 54 Fed. Re@,449 (emphasis added). The other passage
that plaintiffs quote provides that “jurisdictioner an appeal lies exclusively with the Assistant

Secretary—Indian Affairs and he or she will notsider petitions filed by the parties asking for

25



Case 1:17-cv-00058-TNM Document 41 Filed 11/06/17 Page 34 of 35

such review.” 54 Fed. Reg. at 6,485. Even iféhgsotes could inject some ambiguity, the
Department’s reasonable construction of the reguiatto permit redelegation would control.
See suprgpp. 15-17.
Defendants are entitled to judgment on Count II.
CONCLUSION
For the foregoing reasons and those advanced liyeitieral Defendants, the Tribe
respectfully requests that this Court grant summatgment to defendants on Counts | and Il of
plaintiffs’ amended complaint.
DATED this 6th day of November, 2017.
Respectfully submitte
WILTON RANCHERIA, CALIFORNIA

By: /s/ Neal K. Katyal
Neal K. Katyal, D.C. Bar #462071
neal.katyal@hoganlovells.com
Jessica L. Ellsworth, D.C. Bar #484170
jessica.ellsworth@hoganlovells.com
Eugene A. Sokoloff, D.C. Bar #1027979
eugene.sokoloff@hoganlovells.com
Allison K. Turbiville, D.C. Bar #1044373
allison.turbiville@hoganlovells.com
Hogan Lovells US LLP
555 Thirteenth Street NW
Washington, DC 20004
Telephone: (202) 637-5600
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