
IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

UNITED KEETOOWAH BAND OF 
CHEROKEE INDIANS IN 
OKLAHOMA, OSAGE NATION, 
SHAWNEE TRIBE OF OKLAHOMA, 
PONCA TRIBE OF INDIANS OF 
OKLAHOMA, DELAWARE NATION, 
OTOE-MISSOURIA TRIBE and 
PAWNEE NATION individually and on 
behalf of all other Native American 
Indian Tribes and Tribal Organizations 
which were parties to and actively 
participants in the underlying 
proceeding which are aggrieved by the 
Order of May 3, 2018.

Petitioner,

v.

FEDERAL COMMUNICATIONS 
COMMISSION and UNITED STATES 
OF AMERICA

Respondents.

Case No. 18-1129

AMENDED PETITION FOR REVIEW

Pursuant to 5 U.S.C. § 706, 28 U.S.C. §§ 2342 and 2344, 47 U.S.C. § 

402(a), and the Federal Rules of Appellate Procedure 15(a), the United Keetoowah 

Band of Cherokee Indians in Oklahoma (“Keetoowah”), the Osage Nation 

(“Osage”), the Shawnee Tribe of Oklahoma (“Shawnee of OK”), the Ponca Tribe 

of Indians of Oklahoma (“Ponca of OK”), the Delaware Nation (“Delaware”), the 

USCA Case #18-1129      Document #1730820            Filed: 05/14/2018      Page 1 of 4

(Page 1 of Total)



- 2 -

Otoe-Missouria Tribe (“Otoe-Missouria”), and the Pawnee Nation (“Pawnee” and 

collectively with the other named tribes, the “Petitioners”), hereby petition this 

Court for review of the order of the Federal Communications Commission 

(“FCC”) captioned Accelerating Wireless Broadband Deployment by Removing 

Barriers to Infrastructure Investment, Declaratory Ruling, Report and Order, WT 

Docket No. 17-79, FCC 18-30, 83 FR 19440-02 (May 3, 2018) (the “Order”).  A 

copy of the Order is attached as Exhibit A to this Petition.  Venue is proper in the 

Court pursuant to 28 U.S.C. § 2343.

Keetoowah, Osage, Shawnee of OK, Ponca of OK, Delaware, Otoe-

Missouria, and Pawnee were parties to and actively participated in the underlying 

proceeding before the FCC that led to the Order.  They are aggrieved by the Order 

within the meaning of 28 U.S.C. § 2344.  

Petitioners seek review of the Order on the grounds that it is arbitrary and 

capricious, it exceeds the FCC’s authority by redefining what constitutes an 

“undertaking” that would trigger the § 106 process under the National Historic 

Preservation Act, and it: is an abuse of discretion within the meaning of the 

Administrative Procedures Act, 5 U.S.C. § 701 et seq.; exceeds the regulatory 

jurisdiction of the FCC; conflicts with prior FCC regulatory decisions; is 

inconsistent with the federal framework of law and regulation providing 

sovereignty to Native American Tribes; violates other applicable federal laws, 
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including but not limited to the U.S. Constitution, the Communications Act of 

1934, as amended, and FCC regulations promulgated thereunder; conflicts with 

notice-and-comment rulemaking requirements of 5 U.S.C. § 553 and consultation 

rights secured to Indian Tribes by federal law; is not based on substantial credible 

evidence; and is the product of and is otherwise contrary to law.

Petitioners respectfully request that the Court grant this Petition, hold 

unlawful, vacate, enjoin and set aside the Order, and provide such additional relief 

as may be proper.

Dated:  May 14, 2018 Respectfully submitted,

UNITED KEETOOWAH BAND OF 
CHEROKEE INDIANS IN OKLAHOMA

By:  /s/Joel Bertocchi
 One of Its Attorneys

Joel Bertocchi (joel.bertocchi@akerman.com)
J. Scott Sypolt (scott.sypolt@akerman.com)
Dean A. Dickie (dean.dickie@akerman.com)
Jeffrey J. Mayer (jeffrey.mayer@akerman.com)
AKERMAN LLP
71 S. Wacker Drive, 46th Floor
Chicago, IL  60606
(312) 634-5700
Fax: (312) 424-1926
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CERTIFICATE OF SERVICE

I hereby certify that I have on this 14th day of May, 2018, caused the 
foregoing documents to be served upon each person listed below in the manner 
indicated, in accordance with Fed. R. App. P. 15(c):

By First Class Mail and Electronic Mail
C. Grey Pash, Jr. (grey.pash@fcc.gov)
Jacob M. Lewis (jacob.lewis@fcc.gov)
Richard K., Welch (richard.welch@fcc.gov)
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20544
fcclitigation@fcc.gov

By First Class Mail
Jefferson B. Sessions, III
Attorney General
United States Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, DC 20530

/s/Joel D. Bertocchi
 Joel D. Bertocchi

Akerman LLP
71 S. Wacker Drive
47th Floor
Chicago, IL 60606
(312) 634-5700
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              










































   


 



















 



















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














  












  







































        
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             






















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

























 















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              










 
















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



 












 





















        
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             


























 



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





































        
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              


 















 












 



 






















 

















 



 

















  





  






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













 

















        
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             


 




 























 



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




























        
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
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              































 







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





























        
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             






































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





















        
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              












































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






















        
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

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


















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
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
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             






























 














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


 


 














 



















    






 















































        
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              







 
































 














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











        






























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             

























































































































































































































        






























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              






















































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










        
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
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
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             







































































































































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
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






        
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




























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              
















  









































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









        
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             
























































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














        
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              
























































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





        






























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             






























































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





        
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
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              
































































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















































  




  






    




  


    













 







        






























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             





 

 





























 





















 










  




























   






 
































 






 






 






 


 



























 











 


 


 




 

















 
 

        
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