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INTRODUCTION AND SUMMARY OF ARGUMENT
The Venue is proper in this Tenth Circuit as
all, or substantial part-of thé events, or omission
giving rise to the actién’tomplainedfbf herein,
occurred within this Tenth Circuit’s ruling
authority. The Indian Plaintiff’s liberties are
restrained by Ute Tribal Court Judge, the Ute Tribal
Defendants, and Ute Social Services Department, (Ute
Tribal Defendants) are all residents within Tenth
Circuit authority. 28 U.S.C. 1291.° The court has
”. jurisdiction over the parties and subject matter
jurisdiction of this action puréuant'tb ICRA, 25
U.s.C.- 1303. - ° R
- “The Indian Appellant’s,’ Opening Brief
demonstrates that District Court erréd in dismissing
its case based on lack of subject matter jurisdiction
because of no case or coritroversy. The Ute Tribal
Defendant’s concede that 'they detained, arrésted and
will continue to:prosecute the Indian Plaintiffs.
In addition, Ute Tribal Defendants threaten future
charges on any challenges and proSeCutiSn of the
Indian Plaintiffs. The controversy between the
parties is whether the Indian Plaintiff’s was acting

1
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pursuant to Ute Tribal.Court inherent authority and
enforcing ICRA law at the time the Indian Plaintiff’s
retrained, detained and delivered the Indian
Plaintiff’s being barred from the Ute Tribal Court,
and Ute Tribal Office. It is the incident giving rise
to Indian Plaintiff’s charge. and prosecution arose
on—-Reservation and that the Indian Plaintiff’s charge
was in violation against the Indian Civil Rights Act
(ICRA)-.

The facts presented in the Indian Plaintiff's
case satisfy the subsumed doctrines within the case
or controve;sy requirement oﬁ Article III of the
United States Constitution. The Art. III, 2, cl. I.
U.S. Const. The‘Ute Tribal Defendant’s intentionally
and willfully interfered with the Indian Plaintiff’s
ipherent authority to protect public safety. The
Indian Plaintiff’s acted at all relevant times under
well-delineated rules established under federalllaw
ICRA. These federal rules ICRA apply specifically
when tribal law enforcement engages Indians entering
Indian lands, and when the Indians have or are
committing violations of tribal and federal law.

Since the Ute Tribal Defendant’s interference

2
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with Indian Plaintiff’s inherent authority, the
Indian Plaintiff’s ability to provide safety is
shrouded under the looming, and specific threat, the:
Ute Tribal Defendant’s actions.can, and will be
arrested and prosecuted by the Ute Tribal Defendants.
The Ute Tribal Defendant’s action has case doubt in
both the Indian communities regarding the authority
of the Ute Tribal Defendant’s taking actions against
any person violating or any challenges by Plaintiffs,
while on Indian lands. This significant intrusion
into the Indian Plaintiff’s inherent right and
authority to exercise civil ;ights; maintain peace -
and security on personal pnoéérty, and most of all
the protection of Indian children, or face arrest and
continued prosecution by the Ute Tribal Defendants
and the Tribal Departmeﬂts that has caused the Indian
Plaintiff’s an actual and immediate injury. The facts
of the Ute Tribal Defendant’s case were presented to
the lower court demonstrated that it meets the ..
requirement of standing and the controversial issue
that . is ripe for review and clearly not moot.

The Ute Tribal Defendant’s Brief fails to.
address why or how there is no case. or controversy

- 3
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presented in the Indian Plaintiff’s case. The Ute
Tribal Defendant’s simply reiterated the District
Court ruling, yet offer no argument or legal
authority to counter why the Indian Plaintiff’s has
no standing. Neither do the Ute Tribal Defendant’s
provide facts to support the finding that the Indian
Plaintiff’s case is no longer ripe or is moot, or
somehow presents the non-justifiable political
question solely left for Congress.
Rather, Ute Tribal Defendant’s brief argues that the
- Indian Plaintiff’s case presents no federal question
jurisdiction under 28 U.S.C.:1331 and the 25 U.S.C.
1303. This argument was raised in the District Court
as basis for dismissing the Indian Plaintiff’s'cése.
The Ute Tribal Defendant’s argument, that the Indian
Plaintiff’s failed to plead federal question
jurisdiction diverts from the relevant issues,
whether the Indian Plaintiff’s case presents the case
or controversy on the issue before the Court.
- The inherent authority recognized by the United
States Supreme Court and controlling in the Indian

Plaintiff’s case is found in Duro v. Reina, 495 U.S.

676 (1990), that Congress responded to Duro by

4
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amending the I%pian.Ciyil Rights Act; 25 U.S.C.
1301(2) and recognized and affirmed the inherent
power of Indian tribes-exercise  criminal jurisdiction

over non-members Indians. U , 541

'U.S. 139, 198 (2004).-

_ The cente:piece-qf‘the.Indién Plaintiff’s case
is the inherent authority described in Duro ‘and other
federal Court precedents that are presented in the
Indian Plaintiff’s Writ. The Indian Plaintiff’s
properly plead federal question jurisdiction under 28

8.8.C. 1331 and 25 U.S.C.-1303. The Indian.
Plaintiff’s has further demonstrated that there is -
fac;ual case or controversy.bétween the parties. The
Ute Tribal Defendant’'s have presented no controlling
authority or compelling argument to the contrary.

. The Indian Plaintiff’s moves to transfer this
habeas corpus review action to. the Tenth Circuit
Court of Appeals pursuant to rule gggggg;gg_!ggg§,~28«
U.S.C. 1404, the action. pending the conclusion of the
federél Coprp.agtion; The Indian Plaintiff’s: support
the Eransfer in. the event the federal Court grants -

the transfer.
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I. Discussion®Df Letters From The Ute Tribal
Office And The Letter From Ute Tribal Court
Erroneous Conclusions

-The Ute Tribal Defendant’s letter to the Indian
Plaintiff’s, Re; Kozlowicz & Gardner Advocates, Inc.,
dated July 10, 2012 (Bxhibit “A”), and letter to the
Indian Plaintiff’s, Re; Suspension, dated July 18,

2012 (Exhibit “B”), and the letter from Ute Tribal

Court to the Indian Plaintiff’s, Subject; Suspension

of Tribal Advocates; Lynda Kozlowicz and Edson

éardner, dated December 08, 2015 (Exhibit “C”). The

Ute Tribal Defendant’s violation of the Indian Civil
Rights Act, 25 U.S.C. 1301 through 1303, abuse of the

Ute Tribal Defendant’s discretion. The right to counsel,
and right to jury trial. In, Toya v. Toledo, Civil No. 17-
0258 (D. New Mexico September 19, 2017) (Exhibit “D”);
United States v. Grover, 119 F. 3d 850, 851 (10*" Cir.
1997); United States v. Deninno, 103 F. 3d 82, 84 (10% Cir.
1996) . under this standard, do not defer to the district
court’s legal conclusion. Koon v. United States, 518 U.S.
81, 100 (1996) (A district court by definition abused its
discretion when it makes an error of law. The abuse-of-
discretion standard includes review to determine that the
discretion was not guided by erroneous legal conclusions.).

6
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challenges the Ute Tribal Defendant”s in Ute Tribal
Office and the Ute Tribal Court’s legal conclusions.
ARGUMENT
~ A.. The District Court Has’ Federal Question
Jurisdiction Under 28 U.S.C. 1331 and
- 25 U.S.C. 1303.

The District Court has federal question
jurisdiction under 28 U.S.C. 1331 and 25 U.S.C. 1303.
The Ute Tribal Defendant’s Brief:-advances argument,
that the Indian Plaintiff’s case should be summarily
dismissed for lack of subject matter jurisdiction
begausg thea;nQian Elaintiff?s has failed to present
the federal question under either 28 U.S.C. 1331 or
25 U.S.C. 1303. On theucontra¥y, the Indian
Plaintiff’s writ sets forth that the inherent
sovereign authority exercised by the Ute Tribal
Defendant’s over the Indian Plaintiff’s in this case
has been defined, recognized and supported by federal
case jcqmmon),law.-ln clear and unmistakable:language
the Supreme Court has held that, the 28 U.S.C. 1331
of the Judicialutode provides that the federal.
district court shall have original jurisdiction of
all civil actions arising under the Constitution,
laws, or treaties of the United States. It is well °

7
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settled that this statutory grant of jurisdiction
will support claims founded upon federal common law
as well as those of a statutory origin. Federal
common law as artigulated in rules that are fashioned
by court deciéioﬁévare la;s.as that férm is used in
1331. This Court has frequently been required to
decide questions concerning the extent to which
Indian tribes have retained the power to regulate the
affairs of Indians .. In all of these cases, the
governing rule of decisions has been provided by
federal law. National Farmers Union Insurance Company
et al., v. Crow Tribe, 471 U.S. 845, 850-852 (1985).
This Court has found that federal'commoﬁ law can
provide subject matter jurisdiction under 28 U.S.C.
1331. Gila River Indian Community v. Henningson,
Durham & Richardson, 626 F. 2d 708 (9% cir. 1980).
The 25 U.S.C. 1302(8) provides that no Indian
tribe in exercising powers of self-government shall
deny to any person within its jurisdiction the equal
protection of its laws. Although the Indian Civil
Rights Act of 1968 makes the handful of analogous
safequards found in the Bill of rights and Fourteenth
Amendment enforceable in Ute Tribal Courts that the

8
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guarantees are not identical and there is the

defigite trend byVUte Tribal Courts towards the view

that they have leeway in interpreting the ICRA’s due

proceSS‘anq:qual protection clauses and need not

follqw the U.S. Supreme Court precedents jot-for-jot.
The Court determines that the situation

presented here is most like the claim involving an

alleged violation of an individual’s right to equal

those cases, the Ninth Circuit teaches;

. ~ A government entity has discretion in
prosecuting its criminal laws, but enforcement
is subject to constitutional constraints. To
prevail on its claims under the equal
protection clause of the Fourteenth Amendment,
a plaintiff must demonstrate that enforcement
had a discriminatory effect and the police must
demonstrate that enforcement had a
discriminatory effect, and the police were
motivated by a discriminatory purpose that

. establish a discriminatory effect. The claimant
must show that similarly situated individuals

. were not prosecuted. To show discriminatory
purpose, a plaintiff must establish that the
decision-maker selected or reaffirmed a
particular course of action at least in part
because of, not merely, in spite of, .its adverse
effects upon an identifiable group.

Rosenbaum V. City and Counfy of San Francisco, 454 F.

3d 1142, 1152-1153 (9* Cir. 2007). For the Indian

Plaintiff’s to prove the claim for denial of
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procedural due process, the Indian Plaintiff’s must
show that they did not receive adequate notice or an
opportunity to be heard with respect to the Ute
tribal law where they were banished. MatgeWS V.

Eldride, 424 U.S. 319, 332 (1976) (interpreting the:

United States Constitution). Due process, unlike some
legal rules, is not the technical conception with the
fixed content unrelated to time, place and

circumstances. Cafeteria & Rest. Workers Union v.

McElrot, 367 U.S. 886, 895 (1961). Instead, due
process is flexible, and calls for such procedural
protections as the particula:‘situation demands.
Morrissey v. Bre&er; 408 U.S. 471, 481 (1972).

For the reason stated above, the Indian
Plaintiff’s determined, they have demonstrated the
violation of their right to due procesé under ICRA.
The Indian Plaintiff's next afgue that the Ute Tribal
Defendant’s violated the Indian Plaintiff’s
confrontation-rights,found in 25 U.S.C. 1302(6). 25
U.S.C. 1302(6); provides that no Indian tribe in
exercising powers of éelf-governmenf shall deny fo
any person in the criminal proceeding the right to
the speedy and public trial, to be inférmed of the

10
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nature and cause of the accusation, to be confronted
with the witnesses against Indian Plaintiff’s, to
have compulsory ‘process for obtaining witnesses in
the Indian Plaintiff’s favor, -and at ‘the Indian’
Plaintiff’s own expense to have the assistance of
counsel ‘for the Indian Plaintiff’s defense. Due
process requires that the party affected by
government Aaction be glven the . opportunlty to be
heard at the mean1ngful tlme and in the meanlngful

307 F. 3d 794,

807-08 (9* Cir. 2002) (quoting Mathews v. Eldridge,

424 U.S. 319 at 333 (1976)).

/ B. The Court Has Subj;ct Matter Jurisdiction
Over Petition For The Writ Of Habeas Coxpus

! _ Undexr The Indian Civil Rights Act.

Federal Courts exercise subject matter
jurisdiction over petitions for writ of habeas corpus
where, as here, the Indian Piaintiff’s seek to test
the legality of permanent banishment from Ute Tribe
under the ICRA in, Poodry, 85 F. at 874. The Ute
Tribal Defendant’s efforts to recast and rewrite the
Petition as the case against the Indian Plaintiff’s
concerning being barred from Ute Tribal Court, and:

Ute Tribal Office matters ignores the facts. The

11
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Indian Plaintiff’s are.,entitled to an evidentiary
hearing because they have alleged facts which, if
proven, would entitled them to relief from the
unlawful restraint on personal liberty imposed by the
Ute Tribal Defendant’s banishment resolution. Norris
v. Risley, 878 F. 2d 1178, 1180 (9* Cir. 1989)
(stating rule).
C. Pcodry v. Tonawanda Band Of Seneca Indians
Establishes That Permesnent Banishment Is
The Sufficient Restrained On Personal

Liberty So As To Be In Custody Or Detention
For Purposes Of Habeas Corpus Relief.

This Court should be guided in its exercise of
subject matter jurisdiction Py Poodry v. Tonawanda
Band of Seneca Indians,VSS'F 3d 874, 899 (2d Cir.
'19§§3 The Poodry is the leading authorlty on ICRA
protections for Indians unlawfully banished in
violation of the protections afforded by the Bill of
Rights to U.S. Constitution as applied to Indians
through the ICRA. The Poodry has:been followed by
courts in this Circuit and cited with approval by the
Ninth Circuit. In, Quair v. Sisco, 359 F. Supp. 2d
948 (2004) (There is no question that the most
authoritative discussion of this issue is that in
Poodry and the Court finds the rationale of Poodry

12



SN

ot

Appellate Case: 17-4124 Document-01019883109 Date Filed: 10/10/2017 Page: 20

persuasive); In, Moore v. Nelson, 270 F. 3d 787 (9*
Cir. 2001) (relying on Poodry to conclude that
imposition of the fine is not detention sufficient
for habeas jurisdiction under the ICRA); In the non-
ICRA case, stating that the holding in Poodrv is not
remarkable because the severe restraint imposed by
the threat of banishment was enough to put the
petitioner in .custody to warrant habeas relief). As
explained, the facts of this case closely parallel
those of Poodry, amdthe Court should be persuaded by
the Second Circuit’s exercise of jurisdiction to hear
Petitioners similar ICRA claims.

The Court'reasoned~tha£ banished has clearly
and historically been punitive in nature making it
sufficiently.akinvto the criminal sanction for habeas
relief to be warranted. Poodry, 85 F. 3d at 889.
{(There is no question that the most authoritative -
discussion of this issue is that in Poodry and the
Court finds the rationale of Poodry persuasive; More
v. Nelson, 270 F. 3d 789 (9% Cir. 2001) (relying on:
Poodry to conclude that imposition of a fine is not
detention sufficient for habeas jurisdiction under

the ICRA); Resendiz v. Kovensky, 416 F. 3d 952 (9%
13
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Cir. 2005) (in a non-ICRA case, stating that the
holding in Pgodry is not remarkable because the
severe restraint imposed by the threat of banishment
was enough to put the petitioner in custody to
warrant habeas relief). As explained, the facts of
this case closely parallel those of Poodry, and the

- Court should be persuaded by the Second Circuit'’s
exercise of jurisdiction to hear the Indian
Plaintiff’s similar ICRA claims). The fact that there
was no criminal proceeding per se was irrelevant. The
allégations of charge and actions on Ute Tribal
Government were such that the Court reasoned these to
represent criminal conduct, for which banishment was
the sanction punitive in nature. Second, the Court
engaged in the lengthy analysis to conclude that
physical custody is not the jurisdictional

- prerequisite for federal habeas review. (citing Jones
v. Cunningham, 371 U.S. 236, 243 (1963)). The Court
stated that the focus on custody or detention was
misplaced; instead, the Court focused upon: the
severity of an actual or potential restraint on -~ -
liberty. Applying these standards to the permanent-
banishment orders in the case, the Second Circuit

14
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determined that petitigners have surely identified
severe restraints on their liberty because;
The existence of the orders of permanent
banishment alone — even absent attempts to
enforce them - would be sufficient to satisfy
the jurisdictional prerequisites for habeas
. corpus. We deal here not with a modest fine “or
"a short suspension of a privilege-found not to
satisfy the custody requirement for habeas
relief-but with the coerced and peremptory
deprivation of the petitioners membership in
the tribe and their 5001a1 and cultural
affiliation. - :
Thus, the Court held that where, as here, petitioners
seek to test the legality of orders of permanent
. banishment, the federal District Court. has subject
matter jurisdiction to entertain applications for
writs of habeas corpus.
D. The Habeas Corxpus Petition Is Not The Suite
Against The Ute Tribe And Doaes Not Infringe
On The Ute Tribe’s Sovereign Immunity.

The Ute Tribe is .not implicated in this habeas
action. The petition for the writ of habeas corpus is
never viewed as the suit against the sovereign,
simply because the restraint for which review is
sought, if indeed‘illegal,pvquld be outside the power
of the Ute Tribal Defendants acting in the
sovereign’s name. Poodry, 85 F. 3d at 899 (citing
Larson, 337 U.S. at 690, Ex parte Young, 209 U.S.

15
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123, 167-68 (1908)). As‘the'Second Circuit correctly
noted in Poodry, because the petition for the writ of
habeas corpus is not properly the suit against the
sovereign, the Ute Tribe is simply not the proper
Defendant. Therefore, there is no credible argument
that this is the case against the sovereign Ute Tribe
- it is not. The Ute Tribe is not named as the
Defendant and the Ute Tribe, qua Tribe, did not
directly cause the unlawful restraint on Indian
Plaintiff’s liberty. The petition correctly names the
individual purposed members of the Ute Tribal
Defendant’s.

Without question, the Ute Tribal Defendant’s
does not own sovergign immnnity..TheiUte Tribal
Defendant’s admiﬁé; it ié axiomatic that Ute tribal
sovereign immunity does not extend to individual Ute
Tribal Defendant’s of the Ute Tribe simply because of
their status as the Ute Tribal Defendant’s in, United
States v. James, 980 F. 2d 1314, 1319 (9% cir. 1992)
(citing Puyallup Tribe, Inc. v. Washington State
Dep’t of Game, 433 U.S.‘165, 171-72 (1977)) (Tribal
immunity does not extend to the individual members of

the tribe.);}gizis v. Morse Diesel Intern., Inc., 794
16
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A. 2d 498, 501:-n. 7 (Conn. 2002) (Several cases have
established that tribal sovereign immunity does not
extend to individual members of a tribe and that the
tribe itself must assert 1mmun1ty )._n
Simply actlng as the group does not grant some
immunity that would otherwise not ex1st if each of
the individuals of that group acted alone. The Ute
Tribal Defendant’s argument would great;y expand the
contours of sotereign immunity jntisdiction.
More impottantly, contrary to The Ute Tribal
. Defendant’s suggestions, the 1nd1v1dual Ute trlbal
Defendant’s are not actlng as Ute trlbal OfflClalS or
as the Ute trlbe so as to be protected by the Ute
trlbe's sovereign immunity of the Ute tribal
Defendants. ThlS argument was re]ected 1n,7Imgeria1
Granitelco v. Pala Band of M15$1on Indians whlch -
establlshed that the act of votlng is not an Off101al
action of the tribe. 940 F. 2d 1269 (9t Cir. 1991)..
The Plalntlff in ;gggrlal Granlte sued tribal
officials after the trlbe refused to grant as |
individual Trlbal Coun011 members are properly‘named
asrnefendants. In; Tenneco Oi. bo. V. the Sac and
Fox Tribe of Indians of Oklahoma, 725 F. 2d 572 (0%
17 |
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Cir. 1984). This habeas corpus proceeding does not
implicate or infringe on- the Ute Tribe’s sovereign
immunity.

E. The Ute Tribal Defendant’s Do Not Have
80varalgn Immunity For Uhlawful Acts.

As the threshold matter, the Petition correctly
names the individuals purported the Ute Tribal as
Defendant’s. The Indian Plaintiff’s allege the Ute
Tribal Defendaﬁt’s acting in iheir Official
Capacities, have acted outside the scope of their
authority as purported of the Ute Tribal beféndant's,
and accordingly, tﬁé Ute Tribal Defeﬁdant's actions
in v1olat10n of the ICRA canniot be shlelded by the
Ute trlbe's sovereign 1mmun1ty to the extent the Ute
Tribal Defendants suggest they cannot be sued. The
contention is incorrect. The Ute tribal sovereign
immunity does protect the Ute Tribal Official
Defendant’s from suit, but only when they are acting
within the scope of their lawful authority in, Harden

White Moggtgig Apache Tribe, 779 F. 2d 476, 479
(9 Cir. 1985). When the Ute trlbal OfflClal
Defendant's act outs1de the scope of authorlty. The

conduct agalnst whlch the spe01flc rellef is sought

18
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is beyond the Ute Tribal Official Defendant’s powers
and is, therefore, not the conduct of the sovereign.

Tenneco 0il Co. v. Sac. and Fox Tribe of Indians of

Oklahoma, 725 F..2d 572, 574 (10 Cir.. 1984) (quoting

Larson v. Domestic & Foreian Commerce Corp., 337 U.S.
682, 690 (1949)). Not only does the Ute tribal

sovereign immunity not shield the actions of the Ute
Tribal Defendant’s .that violate Federal law, by
acting outside the scope of their authority.

The Ute Tribal Defendant’s made the conduct without
any connection to the Ute Tribe. The Ute. Tribal
Defendantfsimay nqt,takevshe;tgr in-the Ute Tribe’s
immunity. Vann v. Ke thorne;~534-F._2d‘141;(D.C.
Cir. 2008) (holding that tribal. sovereign immunity
does not bar the suit against tribal officers for

alleged constitutional and other violations). .

;;;;;;

Alt.rnat;ve Fbrum'In Which To Seek Ral;ef
And Have Exhausted, Or Are Excused From -
Exhausting Available Ute Tt;bal
Administrative remedies.
The Ute Tribal Defendant’s 12 (b) (6) claims can
best be described as- the fallure to exhaust the Ute
trlbal admlnlstratlve remedles argument The Ute

Tribal Defendant's, as explalned, the Indlan

19
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Plaintiff’s has no Ute. Tribal Court and, the Indian
Plaintiff’s factual allegations, which must be
accepted as true for purpose. to dismiss,- show theré
were no Ute tribal administrative remedies provided -
or otherwise made available. This Federal habeas - -
action remains thé only forum that can provide the
Indian Plaintiff’s with the remedy.

H. There Is No Ute Tribal Judicial Forum

It is an undisputed fact the Ute Tribe does not
have the Ute Tribal Court, or any judicial process
for reviewing the actions of the Ute Tribal
Defendant’s. Necklace v. Tri}al Cogrt of Three
Affiliated Tribes, 554 F. 2d 845, 846 (8% Cir. 1977)
‘(concluding that. the absence of any meaningful forum
to dispute the banishment militates strongly in favor
of the flexible application of the tribal exhaustion
rule)(quoting O’Neal.v. Che"enne-River SiOux Tfibe,
482 F. 2d 1140 1146(8th Clr. 1973)). The fact alone
can be dlsp031t1ve and should end the Court's
inquiry.

I. No Ute Administrative Remedies Exist To

Seek Review Of The Decision Of The Ute

Tribal Defendants And Indian Plaintiff’s
Were Barred From Attempting To Defend

20
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_ The Actions Before The Banishment
Resoclution Issued.

The Indian ﬁleintiff'sralieged that no Ute
Tribal edministrative remedies were available to the
Indian Piaintiff's before, during, or after the
banishﬁent; assuming arguendo there Qere some Ute
tribal administrative'remedies available to the
Indian Plaintiff’s, as explained,kthe‘indien
Plaintiff’s should not be requlred to exhaust such
remedles. Federal Courts have routlnely held that the
normal exhaustion of Ute tribal remedies requirement
is excused:es fotile~ic the absence of Ute Tribal
Court. Joggson v. Gila Rlver Indlan Communltx, 174 F.
3d 1032, 1036 (9th Clr. 1999).‘

Because Indlan Plaintiff’s do not have an
alternative forum in Whlch to seek relief, the Court
should be extra cautious when considering dismissals
therefore, the federal Court should conclude that the
absence of any Ute Trlbal Court forum excuses the

'exhaustlon requlrement or that the effect to exhaust
those remedies would have been futile. Indlan
plaintiff’s p051t10n is that the Ute trlbal

Defendant's prov1de no procedure to appeal those

21



Appellate Case: 17-4124  Document: 01019883109  Date Filed: 10/10/2017  Page: 29

decisions and to raise the contentions being raised
in the petition as grounds for relief, fér alleged
violations of ICRA 25 U.S.C. 1302. The fact the
Indian Plaintiff’s can not reapply for writ in the
Ute Tribal Court or the Ute Tribal Office does not
address the issues of writ.

In, Quair v. Sisco , 359 F. Supp. 2d 948
(2004), at 971-72, similarly, here, the hollow offer
of meeting with the Ute Tribal Defendants now is too
little, too late, and would not address the
underlying habeas claims. As such, the Indiaﬁ
Plaintiff’s have alleéed‘facts sufficient to
establish the exhaustion 6f'rémédieé éoﬁponent of
habeas relief with respect to the decision to banish
them from the Ute Tribal Court or the Ute Tribal
Office. | |

K. No Meaningful Review Is The Available To

Indian Plaintiff’s In Ute Tribal Court
Or The Ute Tribal Office

The District Court ruled onrsummary judgment
the federal Coﬁrt had juriséiction under the ICRA to
review the Ute Tribe’s decision to banish Quair
(adopting Poodry analysis). Following Poodry, the
2004 Quair decision held that banishment is the

22
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detention. in the sense.of the severe restiiction on
the Indian Plaintiff’s. liberty not shared contention,
also made by the Ute Tribal Defemdant’s here. The
mere fact the Indian Plaintiff’s could petition the
Ute Tribal Defendant’s for reinstatement (and had not
done so)-suggested that all available Ute tribal
remedies had not been exhausted. The Ute Tribal Court
: did not. view this as meaningful review, especially in-
light of the fact that there were no appellate
procedures and the Ute Tribal Court to protect the
. Indian Plaintiffs. The Indian Plaintiff’s here, like

in Quair, -have no Ute tribal institution to turn to

* .

for meaningful review of the banishment resolution.
J. The Ute Tribal Defendants Answering Brief
Evidance Even Further That The Issues
Presented By The Present Case Are Ripe,
And Are Not Moot.

The Ute Trlbal.Appelles argues there is no case
or controversy before the federal court as the
Defendant Ute Tribal Defendants changes to trlhal and
federal law in UOte Tribal Court Actions. The Ute
Tribal Defendants respond.that 1t would dlrect Ute
Tribal Conrt to address issues presented in Ute
Tribal~Court Order, namely, the Ute Tribal Defendents

23
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will not exercise Ute tribal court authority, will
action on Indian reservation the Ute Tribal
Defendants to review the Indian Plaintiffs response
as.act of contrition.

The review de novo the district court’s

conclusion that it lacked jurisdiction. Kaw Nation

ex rel. McCauley v. Lujan, 378 : F. 3d 1139, 1142

(10*" Cir. 2004). the controversial issues presented
here are concrete, not hypothetical or abstract, and
certainly not moot. The Ute Tribal Defendants
Answering Brief make no showing the Indian -
Plaintiff’s and Ute Tribal'Defendants have resolved
what legal authority the Ute Tribal Defendant’”s was
acting under during the incident giving rise to
Indiah_Piaintiff;s charges, and arrest, and
prosecution, or that the proeecufioe will be
necessaryel . -
OONCLUSIOR

For the feregolng reasons, and assuming indian
Plaintiff's alleged facts as true and dreying
reasonable 1nferences therefrom. The Indlan
Plalntlff's respectfully request that- the 10th
Clrcult Court to issue an order denying Ute Tribal

24




Appellate Case: 17-4124 Document: 01019883109 Date Filed: 10/10/2017 Page: 32

Defendant’s brief to dismiss pursuant to Habeas
Rule 5.

_tL Oct. 2017.

Respectfully submitted this d

O ynda Kozlpwi
g A ; o ya & ) e
‘Athenya Swain Konna-Oviatt

25




o s e e S

4
gt
o

T




Appellate Case: 17-4124 Document: 01019883109 Date Filed: 10/10/2017 Page: 34

UTE INDIAN TRIBE
P.Q. Box 190
Fort Duchesng, Utah 84026
Phohe; (435) 722-5141 » Fax: (435) 722-5072

Dscamber 08, 2015

TO: Shawit Chapoose, Uts Indisn ’I‘hbal Busum Ccmnuttee-Chammn

SUBJECT:  Suspenslon of Tribal Advocates: Lynda Kozlowicz and Edson Gardner

Mymmﬂﬁﬁam&mmmmm@
Koglowicz and Mr, Bdson Gandner, assuming records were lost no case
. nm:b&r!ix&d,muﬁmgﬂmirﬁghttamcﬁueﬁﬂﬁnﬂm&e%mﬁbﬁ
_ Court. Ma, XKozlowlez and Mir. Gardner, were both suspended by the
Exsoutive Dirsctor (Michello Saborl) and were no longer allowed 1o .
practive within the Uts Indian Tribal Court as Tribal Advocates.

My, Kozlowicz and Mr. Gardner, hiad filed several Civil Complaints with
_ the Ute Indien Tribal Court, against the Tribsl Business Commiltes
‘Members as to their suspension and right to practice before this Court, The
Tiibat Court oivil cases files, CV13-185 and CV-14-089 where transferred
to the e Tribal Busingss Commitiee for resolution pursuant to Ordinance

13-0232, e the Tribul Coirt had no jurisdiction to hear administrative
On Juns 23, 2014 an Ordér was issued 1 cage no, CV14-089,

complaints,
Mdimmd&emtﬁw&hmduﬂx&byﬁeﬁ&eeiﬁge?,mel,
scheduled bafore the Tribal Business Comenittee, {attached)

We are becoming very concerned of these ixsues, this is where the Court
nesis your clailficstion, We are asking if possible a1 response from the
Business Committes how to proceed with continued pleadings filed by
MBs, Koslpwicz and Mr. Gaxdner,

Pleoze advise the Court of your atfention and decision of these issues that
ar® pressing, We would appreciate & response,

xé:  Tribal Business Commiifes Members (5)
Clifford Sermwop, Executive Dir,
Quamah Powsaukes, Aszistant Executive Dir.
Williati Reynolds, Acting Chief Judge
Rijp/file






July 10, 2012
Page2

iﬂi&‘eiglﬂkklg&g
Advocaics, Iac, !!BE%&&!‘Q%‘E F Y

Tribal Cowt. As lzy advecsics peacticing in the Teibal Comt, bis. Kealowics und Mr. Geedaer
are to shide by the Amesrican Ber Associstion Code of Biliica. See Ute Oulinunce No. 96-085,

see. (2)(s); Mooes. Rix esoF PROPESSIONAL Cooducy Bule 3.1 (1983). .

Pisiatifls, Fodge Clair M. Poulaon sai (femes) Duciesse Counly Shaiil’s Deputy Derck |
?iﬁluif&iik?"?n&ﬁl Tribal
Buiness Commitice, Buiness Commitice mewbers in twir individes] official capacilies, the

5 - Tribal Comt, the Tiibal Count Chief Judge in s individaal official capacity, Dean Bood, Lynds .

Keddowier, Bdson Gasducs, Koddowicz & Gundner Advecutes, Tac., Athens Swain, sad Johany

Skim, Sr. ia Case No. 2:12-cv-00897 (becciaafier mfesned 1o a3 the “Foslzon case™). This faderal ‘
complaint tuings to the foesfiont the furisdictionsl issucs crvated wine luy advocsics file suit _ )

iit'&l‘. El«iii‘nﬂg .

o
—

Ewnrliull&&n'-l&l&g mlrn

LL
L - Advocaies, Inc. o preseating themssives a3 “tribal advocstes™ Ma. Koslowice sad My Gardner

gi#it!’ili"iﬁ!’
the Tribe. (cmphasis added). Most conceruing, though, is the vepested filiag of cacs against
Siate sad comly officinls. - Given previcus simosishments to 36s. Koalowice snd M. Gerdoer
by the Coust concemsing = lack of jusisiiction over cowly and wise officisls, e Dosiness

o
» —
: % . Conxpitiee respectiilly soguest that you, a5 Executive Disector snd supervisor of lay sdvocsiss
.o Ersﬂtiihﬂlﬂbggrliu
o _ agn ‘ & cal




e .
. A Dear Ms. Eoalowicz and Mr. Gardner:

.o AsExrcufive Disector, | amtasked with the supervision of lay sdvocates (aliso reforsod to
&s lay counselors or lny officers). Ses Ue Oudizsnce No. 04-003 ansadng UL O.C.§ 1-3402).
| bas comas to my atteation thes you, 88 Kozlowicz & Gasidser Advecates, Inc., keve been filing

8‘
- \.m . | suit ageinst pasties of whom the Ute Taihal Cowt kiss no personsll or mibjcct maliter juisdiction.
- See e g, Swain v. Foulsog, Case No: CVI2-207 (ke Indien Tiibal Comt 2012), Sk the Matter of

®
ggguﬂ.uﬁ%&!ii&gﬂgﬂm
1983, wibel comnts have no jusisdiction o hesr cartaln cisins under fhat statute). As 2 geners]

ﬂn.ﬂlg" giilgtg



E«.u.ue

Thas, you canno? establich = basis for jurisficion to sue coualy sadlor state officials in
the Ute Tribal Coust. Despite peovious mafings by the Tribal Coumt indicsting this point, as
ghigyuﬂsgaggnﬂutg
andfor stzie officialls in Trilkel Comt. : ‘ o

ifggnﬂlﬂﬂliigl?;tuﬁ , |
- g are suspended fivee any pesctice in the Ute Tribal Comts as Iny sdvocstes fora nlrl.ﬂ!u .
W_ : ggm’u& 18, 2012, #irni’}a;;ﬂg

Thank you for your cooperstion.

f__,:g? ‘

Mikale M. Sk
h | csEB.Eu

xc: Use Tribal Business Commitce

c
(]
E . Ute Tiibal Court udges ‘,

~ Utte Tribel Court Staff
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FOR THE DISTRICT OF NEW MEXICO

l\rﬁLTON TOYA,

Petmoner, o ‘
Vs. | | | | | No. CV Al7-00-258.JCHIKBM
AL CASMENTO, DIRECTOR, - -

Sandoval County Detention Center,
PUEBLO OF JEMEZ,

Respondents.
 ORDER

'Ihlsmattel'lsbeforeﬂleCouttonPetluonerl\dilwnToya sPetltxonForWntofHabeas
CorpusfotRehefFromaTubalCourtConkuumsuanttoZSUSC §1303(Doc 1). 'I'he
P&tuonmmwAlCasamenﬁo DnectmofSandovalCoumtyDetmtwnCenter andPuebloof |
Jemez as R&pondents However, “[a]n apphcanon for a writ of habeas ootpus is never v1ewed
asasmtagamstﬂlesoverelgn, and“§ 1303 doesnotsxgnalcongressmnal abrogatlonoftnbal
sovereign immunity, even in habeas cases.” Poodry v. TonawmdaBandofSenecaIndmns, 85
F.3d 874, 899 (2™ Cir. 1996). Therefore, the Pueblo of Jemez is not a proper respondent and
will be dismissed as-a party to this action.! See id. (“Because a petition for writ of habeas corpus
is not properly a suit against the sovereign, the Tonawanda Band is simply not a proper
respondent.”). The Court has reviewed the Petition and determined that it is not subject to .
summary dismissal and, therefore, will order Respondent Casamento to file an answer. See Rule
4 of the Rules Governing Section 2254 Cases in the United States District Courts.

! Tribal sovereign immunity does not bar “actions against tribal officers for writs of habeas
corpus,” Poodry, 85 F.3d at 899, but the Petition does not identify the tribal officer or officers
responsible for Petitioner’s allegedly untawful incarceration.
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IT IS THEREFORE CRDERED that Respondent Pucblo of Jemez is DISMISSED as a
party to this action; | o

IT IS FURTHER ORDERED that Respondent Casamento answer said petition within
thirty (30) days from the date of entry of this Order. Respondent Casamento’s answer shall
advise, but is not limited to, whether the Petition has exhausted his tribal court remedies as to the
issues raised in the federal petition. In each case, Respondent Casamento shall attach to his
answer copies of any pleading pertinent to the issue of exhaustion which was filed by Petition in
the sentencing court, the district court, and appellate courts, together with copies of all
memoranda filed by both parties in support of or in response to those pleadings. Respondent
Casamento shall aiso attach to the answer copies of all tribal court findings and conclusions,
d(:ckeﬁng stateménts, and opinions mued in Petitioner’s tribal court post-conviction or appel!a_te
proceedings. I the event Respondent Casamento denies exhaustion, Respondent Casamonto
shall identify the tribal court procedures currently available to Petitioner given the nature of
Petitioner’s claims and their ptooedutal lnstory |

oo b

UNJTED STATES DISTRICT JUDGE
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N THZUNITED STATES DISTRICT COURT
MILTON TOYA,
e T T

WILLIAL WAQUEE, Puehio of Jemes 1™ 11 Goviisvior, and
JONATHAN ROMERD, mdmz‘um

WWWWQMNWMT@%

- Amended mnmdmmwi@wwa‘mﬁmm
Mhﬁﬁ.&ﬁ.§1m(ﬂnc. mwmamr.ammwae .
mmmmbmmmmmmasahymmﬂam @
dmwm aaszummmﬂm
mmmmm:&mm m&wmm
to m&emm 13.
mamwc. mmwwumwmt&mﬁv fo
“conduct heaiings, ifuma. mmma»mqm
WMQWGQMGMWG&M -Dee.
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mmmmamm«mmummum
mcmmmwm smwmmm
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.  BACKGROUND s

PehhonensanenmﬂedmnberofthePu@loofJemez afedevally—recogmzed
Indian Tribe. Doc. 10 at 1. On January 25, 2017, Officer Jordan Shendo of the Jemez
Pueblo Police Department allegedly discovered Petitioner passed out in the driver’'s
seat of a pick-up truck within the exterior boundaries of the Jemez Indian Reservation.
Doc. 13-1 at 2. The truck was running. /d. Based on these events Petitioner was
charged with four crimes: aggravated driving under the influence, liquor viotation, driving

’ mamammmmm.om 13-1at1.

Petitioner was arraigned on January 27, 2017 before the Govemor and
Lieutenant Gavemors of the Pueb!o See Doc. 13-1 at 3 Dac. 14 (Notice of Lodging —
Exh_ibit 3). At the conclusion of his arraignment, Petitioner pled guilty to all of the
charges and signed a docuinent so stating. Doc. 13-1 at 4. This document
acknowledged that Petitioner was advised of the rights “as afforded to all defendants
appearing before [Tribal] Court.” /d. These rights are stated under Rule 3 of the “Pueblo
of Jemez Rules of Criminal Procedure.” As written, there is no mention of the right to a
jury trial o an atiomey in Rule 3. However, Petitioner was informed that he had a right
to counsel at the amaignment. Doc. 74 (Exhibit 3).*

Petitioner appeared for sentencing before the Honorable Alan Toledo, Tribal
Court Judge, on February 8, 2017. Doc. 13-1 at 6. Second Lieutenant Governor
Jonathan Romero was present at the hearing. /d. Judge Toledo explained to Petitioner
the fines and jail sentences he had the authority to impose, and asked if there were any

! it should be noted that Jemez Rule of Criminal Procadure 3.8 purports to confer upon
defendants “[ajil other rights and protections which have been conferred upon the defendant by
the Indian Civil Rights Act of 1968, 25 U.S.C. § 1301 et seq " However, ﬁn:iyiseonienedby
ICRA were not read fo PeSilioner at his armaignment.

2
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Petitioner then asked to change his plea to not guilly and proceed to a jury trial. Id.
Petitioner also ‘asked for an attomey. /d. Judge Toledo advised Pelitioner that he should
have asked for an attomey and a trial before he pled guilly, and he denied Petitioner's
request to change his plea. /d.

- Judge Toledo told Petitioner that if he was unhappy with the decision, he could
appeal to the Govemor’s office. /d. Judge Toledo expiained that "because [Pefitioner
had] already entered a guilty plea, all [he] can do is ask for reconsideration” or appeal
the denial of his oral request to change his plea. /d. Judge Toledo explained that when
W is.an.appeal, he “sends it to the govemor’'s office, and if they want to hear it, or
they can deny it; if it's denied then my decision stands.” /d..Judge Toledo went on, “but -
if they want to consider his appeal, then he can send it to the'council.” /d. The Second - -
Lieutenant Govemor then explained this process to Petitioner in Towa.2 id. - -

. Judge Toledo sentenced Petitioner o 180 days incarceration for the DUl and 90
days incarceration for the liquor violation, for a total of 270 days confinement. /d. Judge

sentencing at the arraignment. Doc. 14 (Exhibit 5)..

Toledo added, “But you can appeal my decision.” /d.

- Petitioner inquired about treatment in lieu of jail time. /d: Judge Toledo told him
that ﬂmﬂ be up to Behavioral Health and the probation office, which would give
Petitioner-an assessment. /d. Judge Toledo admitted that he did not know how this

_ process worked. /d. Judge Toledo then remanded Petitioner back to custody to serve
his sentence. /d. Judge Toledo also imposed fines in the amount of $500 for the DUL,
and $100 each for the liquor violation, revoked ficense and open container charges, for

2 Towa is the traditional, unwritten, language of the Pueblo. See Jemez Towa Language
Program, A Communily Effort, <hitp://wwe jemezpueblo.org/Jemez_Language Program.aspx>.
3
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a total of $800. /d. Judge T< 2do reminded Petitioner that some of his jail time could be

suspended for treatment, but indicated that Petitioner would remain incarcerated during
the pendency of any appeal. /d. Petitioner stated, “my decision is treatment.” /d. .

On May 2, 2017, Petitioner filed a pro se Motion to Reconsider Sentence
wherein he apologized and asked to be placed on probation. Doc. 13-1 at 7. Judge
Toledo held a-hearing on Petitioner's motion on May 18, 2017. Doc. 13-1 at 8; Doc.. 14
(Exhibit 8). At the hearing Judge Toledo suspended the remainder of Petitioner’s
sentence and placed him on supervised probation. /d.; see Doc. 13-1 at 9 (Release
Conditions).
| Meanwhile, Petitioner filed this Petition under 25 U.S.C. § 1303 of the Indian Civil
Rights Act ("ICRA”") on February 23, 2017. Doc. 1. His Amended Petition was filed on
June 9, 2017, Doc. 10, and this Court ordered Respt;ndents to answer on June 22,
2017. See Doc. 11. The Court's Order stated that "Respondents’ answer shall advise,
but is not limited to, whether the Petitionfer] has exhausted his tribal court remedies as
to the issues raised in the federal petition.” /d. at 2. Respondents explain that their
Answer is “limited to the Court's request” insofar as it only addresses exhaustion. Doc.
13at5, n.1. However, the Court finds that it can resolve the Petition on the merits, and
so addresses them. To the extent that Respondents may seek to supplement their
argument as to the merits of Petitioner’s claims they may do so by objecting to these
findings, as set forth below.

.  ANALYSIS

Pursuant to 25 U.S.C. § 1303, “[t]he privilege of the writ of habeas corpus shall

be available to any person, in a Court of the United States, to test the legality of his

4
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tribe.” Id.; see Santa Clara Pueblo v. Martinez, 436'U.S.

detention byorderofanl “
49, 71 (1978). ‘Pmceedmgshcompkameva&iCRA,congrassdetemwad and we
agree, sufﬁcoentlyensummerehablﬁtyof tnbal—oourt oonv:ctlons United States v.
Bryant, 1363 Ct. 1954 1966 (2016) Petltlonercomsendsﬂ'tathis nghtsto oounseland
a;uryhzalunderlCRAwerevno!atedmﬂuscase SeeDoa 10at2 TheCourtagrees

A) Exhausﬁon ' ‘

Beforetummgtoﬂ)ementsofPetrhomr’sclams meCourtmus!ﬁrstaddress
exhaustion, as [w]henpmenmdwm\apemon for habeas rehefpursuantto§ 1308,
mefede:alcourtmust.mmeﬁrstmstanoe detemunewhetherthepehhonerhas
'e)dzausted msni:aammses. Stewaldv.uascalemﬁopadle Tn‘baICourt Cv 151178
JBISCY 2016WL546840 at*2 (D N M. 2016) (cmng Dryv CFR Coun‘oflnd:an B
%nsesfnrﬂleChodawNahon 168F3d 1207 1209(10thC|r 19%)) ‘Underthe
tnbalexhaustlonmle unhlpehhonelshavee)d!austedﬂlelemedmavai!abletoﬂ\emm |
thetnbal cou:tsystem rtlsprernahneforafedelalcourttoconsnderanyrehef
Valenzuelav Sllveism:ﬂr 699F3d 1199 1207 (10th Clr 2012) (altelatlons and quoted
authonty omltted) “In o:dermsahsfyﬂ\ee)dtausﬁon mquifement, amtmnal defendant |
mustpulsueaduedappeal orshowﬂxatsudu anappealwouldhavebeenﬁ:hle
Alvarezv L;;;z 835 F.3d 1024 1027 (th Cll'. 2016) "fl']heaggnevedpadymust
haveactuaﬂysoughtatnbalremedy notmeuelyhaveaﬂeged Itsfuhhty Wh:tev
Pueb!o ofSanJuan 728 F.2d 1307, 1312 (10th Cir. 1984) ” A

However e)dlamwui)alcomtclamslsmtanmﬂemletequment' “
Selamv WannSpnngsTribalConamonalFaallty 134F3d948 953(9!h le 1998)

Rather,
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[al balancing =is evident; that is weighing the need fo preserve the
cultural identity of the tribe by strengthening the authority of the tribal
courts, against the need to immediately adjudicate alleged deprivations of
individual rights.

Neckiace v. Tribal Court of Three Affiliated Tribes of Fort Berthold Reservation 554
F.2d 845, 846 (Bth Cir. 1977) (quomdauﬂruuyomitled) awordSelam 134 F.3d at
953. Accordingly, the tribal exhaustion doctnne is subject to a narrow set of exoephons,
one of which is showing that requiring resort to tribal remedies would be futile. Steward,
2016 WL 546840 at *2 (citing Nat! Farmers Union Ins. Companies v. Crow Tribe of
Indians, 471 U.S. 845 857 n.21 (1985)); see also Valenzuela, 699 F_3d at 1207. Courts
haveheldthatwheleﬂlereate informal remedlesava:labletoapeﬁhoner hutnonethat
are formal the pemioner is not mequmed to exhaust hls tnbal remedies See Necldaoe,
554 F2d at 846 (holding that i in the absence of formal habeas prooedurec the petitioner
wasnotlequuedtoe)d:austmfounalhtallemedm) see also Wounded Knee v.
Ande:a 416 F Supp 1238, 1239(Ds D. 1976) (‘[]fahballemedymmeoryns non-
existent in fact or at best madequate it might not need to be exhausted.”) (cmng
Schantz v. Whlte nghlmng, 502 F.2d 67, 70 n.6 (8th Cir. 1974))
Petmoneramuesmathehase)dlausted his tribal remedies because neitherthe
JemezTnbalcoult northeJemezTrbalCodeachxaﬂypmdeforanappenate process
. or remedy or an appeﬂate oourt Thus a trial before the Jemez Tribal Court is the ﬁnal
remedy.” SeeDoc 10 at 2. Respondents oountermatﬂterewereseveral tnbal |
remedies available to Petmoner that he fatled to invoke; speuﬁmlly Respondents pomt
tomeappealandnmhmfonemnslderahmpmexphmedeeuhmerbyJudge
Toledo at sentencmg. See Doc. 13 at 5-8. Respondents further proffer the affidavit of
Judge Toledo, wherein he avers that “[ilf a post-trial motion or a habeas corpus petition

6
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seeking refief based on alleged violations of the
ICRA, | would hear and decide any such motion as the presiding judge.” Doc. 13- at
15. . . |

The problem for Respondents is that the remedies they speak of “are available in
theory, but not in fact.” See Wounded Knee, 416 F. Supp. at 1239. Respondents point
to “custom and tradition” and contend that Pétitioner’s avenue for direct appeal was
clear, as “itis the Govemor and Tribal Council that make the final decisions.” Doc. 13 at

7. Respondentsthenponth‘ﬁﬂel Sechon1-2—2 ﬁZofﬂteTmalCodeandquohe:t
forﬂleproposmonthat“ﬂnTnbaICounal, 'hasjunsdletlontohearoonm

‘between members lfaTtﬁaICounﬂCmmmWsrequesm macoordancewxm

tradmonal and customaly practlce or procedule - Id (quotmg Doc 13-1 at13)
Hmnever.ReepondentsmlsquoteﬂnspomonofﬂleCode whlchlnfactsiammatme .
Tribal Counc:l Court may have jurisdlchon to hear oonb'oversnes between membexs
Doc. 13-1at13(enphassadued) | |
Moreover prondemslgnore lmei eecuon'l-z-'a ormebouewmchexp:ams
thattheTnbalCoums responsibletohearal!cases qv:landcnmmal matoccuror
aﬁsewilhmthejunsdmonofﬂ!ePuebloofJemez, andwhichtookPeﬁhoner’sPlea
and sentenced him. See i see also Doc. 13—1at14(Aiﬁda\ntofJudgeToledo) Most"__‘
tmporwmly Respondentsagno:ethepmwsnonofthe(?odeﬂmts&ates ‘(t]hedemslons
ofﬂleTli)alCourtamﬁnalandshallnotbeappealedtoﬂle TnbalCounalCowt"
Doc. 13-1at13 (emphasnsadded) lnomerwords meappeuaneprooeesmcnbedby |
Resmmtsappea:stobemusmyatbest.asnsunsuppomdbymecwemew |
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It is made even mora clear that Petitioner has no recourse in appealing to the

Tribal Council or in requesting post-judgment relief from his criminal proceedings when
examining Title Il of the Code, the Pueblo of Jemez Rules of Criminal Procedure. The
Rules provide, in pertinent part:

RULE22 NEW TRIAL (RESERVED)

RULE24  RIGHT OF APPEAL; HOW TAKEN (RESERVED)

RULE25  STAY OF JUDGMENT AND RELIEF PENDING REVIEW
(RESERVED)

As other Judges in this District have observed, ‘[t]hedmnesz)alCodeconmms no
addmonal provisions, of any kind, for post-oon\nchon reﬁef » Fragua v. Elwell, 1 6cv1404
RBMWPL, Doc. 12 (D.N.M. May 8, 2017) (Lynch M AJ); Ftagua V. Cammento 16cv1405
RBI/LF, Doc. 18 (D.N.M. May 12, 2017) (Fashing, M.J.). The Court has mdependenﬁy
examined Titles l (General vansaons) il (Rules of Criminal Procedure), lil (Criminal
Code) and XV (Rules of Civil Procedure) of the Tribal Code, and nowhere is there
dmrbed the appellate process or habeas pmwedmgs of which Respondents contend.
Petlhoner should have availed himself. Thus, Respondents’ reliance on Valenzuela is
unavailing. Compare 699 F.3d at 1207 (cited by Respondents for the pmposmon that

“ignorance of the law is not a valid excuse for failing to satisfy procedural
requirements.”). Therefore, ashave oﬂ:erjudg&sinmtsdlsmct, i leoommend thatthe
pmndmg judge determme that "[b]emuse the Jemez Tnbal Code does not pmvide any
avenue for seekmg post-convnchon relief, any attempt at putsumg post-convmhon relief
would have been futile.” See Casamento 16cv1405 RBILF Doc. 18at4 (citing Johnson
v. Gila River Indian Community, 174 F.3d 1032, 1036 (8th Cu‘. 1989); Krempel v. Plalne
Island Indian Community, 125 F.3d 621, 623 (8th Cir, 1997)). |

8
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‘B). Right to Counsk

Under the ICRA, “[n]o Indian tribe in exemsmgpowefs of self-govemment shall -
. . . deny to any person in a criminal proceeding the right . ... at his own expense to have
the assistance of counsel for his defense.” 25 U.S.C. § 1302(a)(6). “The right o counsel
under ICRA is not coextensive with the Sixth Amendment right.” Bryant, 136 S. Ct. at

1962. Namely, *{ilf the sentence imposed Is no greater than one year . . . the tribal court
must allow a defendarit only the opportunity to obtain counsel ‘at his own expense.” /d.
(quoting Section 1302(a)(6)). As noted above, Petitioner was informed of this right at his
anaigqment. See Doc.-14 (Exhibit 3). However, Petitioner contends that "neitherthe
Jemez Tribal Court nor.the Jemez Tribal Code actually allow or provide for State
licensed attomeys to represent defendants before it. . . ." Doc. 10at 2.

It appears that Petilioner is comrect. Title I, Section 1-4-2 of the Jemez Tribal -
Code states that “Professional Attomeys shall not represent parties before the Tribal
Court uniess otherwise pe/mitted by the Tribal Council.” Thus, while Petitionerwas
infomngdofhis:'vight‘? to counsel, that right was merely #lusory.

As the Supreme Court recently discussed in.Weaver v. Massachuselts, 137.S. -
Ct. 1899, 1908 (2017); both the right to select one's own attorney and the denial of an
attomey to an indigent defendant are errors that are structural in nature, meaning that
“the effects of the error are simply too hard to measure” or “the erroralways results in - -
fundamental unfairness.” /d. (citing United Stafes v. Gonzalez-Lopez, 548 U.S.140;
149 (2006); Gideon v. Wainwright; 372 U.S. 335, 343-45 (1963)). The Court finds that a
similar rationale applies in this case, where Petitioner was denied the opportunity to - .
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obtain counsel at his own & as required by ICRA. Therefore, | recommend that

Petiioner’s convictions be reversed on this ground.

C) Right to a Jury Trial

Under the ICRA, “[n]o Indian fribe in exercising powers of self-government shall
. . . deny to any person accused of an offense punishable by imprisonment the right,
upon request, to a trial by jury.” 25 U.S.C. § 1302(a)(10). Petitioner asserts that
“[nleither the Jemez Tribal Court nor the Jemez Tribal Code actually allow or provide for
a right to a trial by jury. The right is in the books but it is reserved. It is not a present,
existing right” Doc. 10 at 4. Moreover, Petitioner avers that he “was never advised of
his right to trial by jury or his right to request one by the governors at his arraignment.”
Id. at 5. Pointing to Alvarez, Petitioner correctly asserts that under this set of facts his
Petition must be granted. /d.

In Alvarez, the Ninth Circuit stated that a tribal defendant's “right to fair
treatment’ includes the right to know that he would forfeit his right to a jury unless he
affirmatively requested one,” Alvarez, 835 F.3d at 1029, and that a Tribe “must inform
defendants of the nature of their rights, including what must be done to invoke them.” /d.
Concluding that the Tribe had failed to do so by providing the defendant a “Defendant’s
Rights” form which said only “you have the right to a jury trial® but “didn’t explain what
Alvarez needed to do in order to invoke that right,” id. at 1026, the court held “that the
Tribe denied Alvarez his right under ICRA to be tried by a jury.” /d. at 1030. And,
“Iblecause denial of the right to a jury trial is a structural error,” the court reversed his
conviction. /d.

10
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- Here, the Tribe
lequestléthisarraiglment And, when he requested one, the same was denied by
Judge Toledo, who explained that Petitioner’s only recourse was an uncertain and
unestablished appellate process. Petitioner, as an unrepresented defendant, cannotbe
“expected to understand more about his rights than [the Tribal Court telis him]." /d. at,

 inform Petitioner of his right to a trial by jury at his

1029. Thus, because Petitioner was not informed of his right to frial by a jury, he could
not be expected to request one. Moreover, even if Petitioner had requested a trial by
jury, the Jemez Tribal Code has no mechanism for providing a jury frial. See Rule 16 of
Pueblo of Jemez Rules of Criminal Procedure (“TRIAL BY JURY (RESERVEDY)"). Thus,
| recommend that the Court conclude that the Pueblo of Jemez denied Petitioner his
right under ICRA to request a trial by jury and to reverse his conviction on this
altemnative ground. See Alvarez, 835 F.3d at 1030 (ciing Sullivan v. Louisiana, 508 U.S.
275, 281-82 (1993)); see afso Weaver, 137 S. Ct. at 1807 (discussing structural error).
M. CONCLUSION

The Court finds that Petitioner either exhausted his available Tribal remedies or
that resort to them would be futile. The Court furthermore finds that Petitioner was
denied his rights to obtain counse! at his expense and to a jury trial as required by
ICRA.

Wherefore,

IT IS HEREBY RECOMMENDED that the Court grant Peitioner’s First Amended
Petition for Writ of Habeas Corpus for Relief from a Tribal Court Conviction Pursuant to
25 U.S.C. § 1303, and reverse Petitioner’'s conviction.

1
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THE PARTIES ARE FURTRER NOTIFIED THAT WITHIN 14 DAYS OF SERVICE of a
objections with the Clesk of the District Court pursuant t 28 U.S.C. § 636(b)(1).

A party must file any objections with the Clerk of the District Court within the
fourtean-day period if thet party wants to have appeRate review of the proposed
findings and recommended dispasition. ¥ no objections are filed, no appellate
review will be aliowed. "

fows_bmodsr

UNITED STATES CHIEF MAGISTRATE JUDGE
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CERTIFICATE OF SERVICE

Having filed copy dated October Qé , 2017,
on the following; REPLY BRIEF OF INDIAN
APPELLANT’S, as set forth as filed by U.S. mailed
to the following.

J. Preston Stieff

J. PRESTON STIEFF LAW OFFICE

110 South Regent Street, Suite 200
Salt Lake City, Utah 84111

Fdson Gardner
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