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nr.raoDUC-rI:OII Alm. SOMNaaY OP ARGUNIDft' 

The Venue is proper in this Tenth Circuit as 

all, or substantial' t,art"of the events, or omission 

giving r1se to the action ··complained· of herein, 

occurred within this Tenth Circuit's ruling 

authority. The Indian Plaintiff's liberties are 

restrained by Ute Tribal Court Judge, the Ute Tribal 

Defendants, and Ute Social Service·s Department, (Ute 

Tribal Defendants) are all residents within Tenth 

Circuit authority.· 28 U.·S.C. 1291>· The court has 

jurisdiction ov~r the parties and subiect matter· 

jurisdiction 'of this action purs·uant to ICRA, 25 

u.s .. c .. 1303. . ... . 

· ·The Indian Appe·llant' s,' Opening Brief 

demonstrates that District Court erred in dismissing· 

its case based on lack of subject matter jurlsdiction 

because of no case·or controversy. The Ote Tribal 

Defendant's concede that:theydetained, arrested and 

will continue to:prosecute the Indian Plaintlffs. 

In·addition, Ute Tribal Defendants threaten future 

charges on any challenges and prosecution of the 

Indian Plaintiffs. The corit:toversy between the 

parties·is whether-the ·Indian Plaintiff's·was acting 

1 
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.. 

pursuant to Ute Tribal.Court inherent authority and 

enforcing ICRA law at the time the Indian Plaintiff's 

retrained, detained and delivered the Indian 

Plaintiff.' s bein_g barred from _the Ute Tribal Court, 

and Ute Tribal Office. It is the incident giving rise 

to Indian Plaintiff's charge.and prosecution arose 

on-Reservation and that the Jndian Plaintiff's charge 

was in violation against the Indian Civil Rights Act 

(ICRA) .• 

The facts presented in the Indian Plaintiff's 

case satisfy the subsumed doctrines within the case 

or controversy requirement of Article III of the 

United States Constitution. The Art. III, 2, cl. I. 

U.S. Const. The Ute Tribal Defendant's intentionally 

and willfully interfered with the Indian Plaintiff's 

i~herent authority to protect public safety. The_ 

Indian Plaintiff's acted at all relevant times under 

well-delineated rules established under federal law 

ICRA. These fed~ral rules ICRA apply specifica~ly 

when tribal law enforcement engages Indians entering 

Indian lands, and when the Indians have or are 

committing violations of tribal and federal law. 

Since the Ute Tribal Defendant's interference 

2 
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with Indian Plaintiff's inherent authority, the 

Indian Pla~ntiff's ability to provide safety is 

shrouded under the looming, and specific threat, the 

Ute ~ribal Def~ndant!s actions.can, and will be 

arrested and prosecuted by the Ute Tribal Defendants. 

The Ute: Tribal Defendant's.action has case doubt in 

both the Indian communities regarding the authority 

of the Ute Tribal O~fendant's taking actions against 

any person violating or any challenges by Plaintiffs, 

while on Indian lands. This significant intrusion 

: into the Indian Plaintiff's inherent right and 

aut~ority to exercise civil rights, maintain peace 

and security on personal property, and most of all 

the protection of Indiq11 children, .or face-arrest and 

continued p~osecution by the Ute Tribal Defendants 

and the Tribal Departments that has caused the Indian 

Plaintiff's an actual and immediate injury. The facts 

of the Ute Tribal Defendant's case were presented to 

the iower court demonstr~ted that it meets the. 

requirement of standing ~nd the controversial issue 

that.is ripe for review and clearly not moot. 

The Ute Tribal Defendant's Brief fails ·to. 

address w~y or how there is no case.or controversy 

. A 
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-. 

presented in the Indian Plaintiff's case. The Ute 

Tribal Defendant's simply reiterated the District 

Court ruling, yet offer no argument or legal 

authority to counter why the Indian Plaintiff's has 

no standing. Neither do the Ute Tribal Defendant's 

provide facts to support the finding that the Indian 

Plaintiff's case is no longer ripe or is moot, or 

somehow presents the non-justifiable political 

question solely left for Congress. 

Rather, Ute Tribal Defendant's brief argues that the 

Indian Plaintiff's case presents no ·federal question 

jurisdiction under 28 U.S.C. 1331 and the 25 u.s.c. 

1303. This argument was raised in the District Court 

as basis for dismissing.the Indian Plaintiff's.case. 

The Ute Tribal Defendant's argument, that the Indian 

Plaintiff's failed to plead federal question 

jurisdiction diverts from the relevant issues, 

whether the Indian Plaintiff's case presents the case 

or controversy on the issue before the Court. 

The inherent au~hority recognized by the Uni·ted 

states Supreme Court and controlling in the Indian 

Plaintiff'.s case is found in Duro v .. Reina, 495 U.S. 

676 (1990), that Congress responded to Duro by 

il 
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amending the 3ildian Ciyil Rights Act; 25 u.s.c:. 

1301 (2") and recogr;l~ed ,and aff1·xmed · the i~~rent 

~wer_of_Indian t!=ibes·exerc,i$e·cr~al jurisdiction 

over non:-members ~nd_ians,. ·uniteg S~AJ;es v. Lara~ 541 

U.S. l39r 198 (20~4).· 

. The centezpiece·of ~.rndian Plaintiff's ·case 

is the inh~rent .aqtbor~ty described in ~·and other 

federal Go'Qrt· precedents ~tare presented in the 
. l ... - -.·· • 

Indian Plaintiff's Writ. The Indian Plaint.iff '.s . . -...... . . . 

properJ.y pl.ea.d fe~l. qu~stion jurisdiction under 28 

,,,..s.c. 1331 and 25 u.s.c. · 1303. The Indian­

Pla1.nti££' s has £urth~r- ~emenst~atM that thue is 

factual case or contro~rsy betw~ the parties~ The 

Ute Trj.bal. Defendant's have.px:esented.no controlling 

authority or compel,'J.ing argument to the.contrary. 
r • . 

habeas coq>u~-r~~ew action to.the Tenth Circuit 

coqrt of ApJ>:8als :.pursuant to· rnle Chpqo. -of venue, -28-

u. s. c. 1494, the_ a~tion:pending :the conclusion of the 

federal Court .action .. The Indian Plaintiff's' support . . . ~: . . .. . 

the transfer in: the event ,the- federal Court grants·· 

5 

Appellate Case: 17-4124     Document: 01019883109     Date Filed: 10/10/2017     Page: 12     



J:. Discussionl!Of Letters l"J:ca 'rile Ute Tribal. 
Office And 'rile Letter l"J:ca Ute ~il>al. Court 
Erroneous Conol.usions 

-The Ute Tribal Defendant's letter to the Indian 

Plaintiff's, Re; Kozlowicz & Gardner Advocates, Inc., 

dated July 10, 2012 (Bxhibit "An), and letter to the 

Indian Plaintiff's, Re; Suspension, dated July 18, 

2012 (Bxbibit "B"), and the letter from Ute Tribal 

Court to the Indian Plaintiff's, Subject; Suspension 

of Tribal Advocates; Lynda Kozlowi9z and Edson 

Gardner, dated December 08, 2015 (lb:hib1t "Cn). The 

Ut~ Tribal Defendant's violation of the Indian Civil 

Rights Act, 25 U.S.C. 1301 through 1303, abuse of the 

Ute Tribal Defendant's discretion. The right to counsel, 

and right to jury trial. In, Toya y. Toledo, Civil No. 17-

0258 (D. New Mexico September 19, 2017) (Rxbib1t "D"); 

United States v. Grover. 119 F. 3d 850, 851 (10~ Cir. 

1997); United States v. Deninno, 103 F. 3d 82, 84 (10~ Cir. 

1996) .. under this standard, do not defer to the district 

court's legal conclusion. Koon v. United States, 518 U.S. 

81, 100 (1996)·(A district court by definition abused its 

discretion when it makes an error of law. The abuse-of­

discretion standard includes review to determine that the 

ct1scretion was not guided by erroneous legal conclusions.). 

6 
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challenges the Ute Tri9al Defendant'· s in Ute Tribal 

Office. and the Ute Tribal Court's legal conclusions. 

A., ft& Di.strict Court-llas·l'edez:aJ. Question 
iJ'ar.iadi.cti.on Under 28 U.S.C. 1331 and 
25 .u.s.c. 1303 . .. 

The District Cqurt has federal question 

jurisdiction under 28 u.s.c. 1331. and 25 u~s.c. 1303. 

'rhe Ute Tribal Defendant's Brief,.:advances argument, 

that the Indian Plaintiff's case should be summarily 

dismissed for lack of subject matter jurisdiction 

be<?ause the Indian Plaintiff's haft . fail,ed to present 

the federal question under ei,ther 28 U •. s.c .. 13.31. or 

25 u.s.c. 1303. on the. contrary, the Indian 

Plaintiff's writ se~s forth, that the· inherent 

sovereign auth(?rity exercis~d by the.Ute Tribal 
. ~ . . . 

Defenda~t's over the Indian Plaintiff's in.this case 

has been defined, I4;!Cognized and supported·by federal 

case (common) law. In cle?r and unmistakable:language 

the Supreme Court has:beld that, the 28 U.;S.C. 1331~ 

of the Judicial Code prqviqes that. the federal. 

district court shall pave original jurisdiction of 

all. civil actions arisiqg unde.r the Constitution,, 

laws,. or treaties of the United States. It is we11· 

7 
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settled that this statutory grant of jurisdiction . 

will support claims founded upon federal common law 

as well as those of a statutory origin. Federal 

common l.aw as articulated in rules that are fashioned 

by court decisions are laws as that term is used in 

1331. This Court has £requently been required to 

decide questions concerning the extent to which 

Indian tribes have retained the power to.regulate the 

affairs of Indians __ In all of these cases. the 

governing rule of decisions has been provided by 

federal law. National Farmers Union Insurance Company 

et al., v. Crow Tribe,· 471 U.S. 845, 850-852 (1985). 

This Court has found that federal common law can 

provide subject matter jurisdiction under 28 U.S.C. 

1331. Gila-River Indian Community v. Henningson, 

Durham & Richardson, 626 F. 2d 708 (9th cir. 1980). 

The 25 U.S.C. 1302(8) provides that no Indian 

tribe in exercising powers of self-government shall 

deny_to any person within its jurisdiction the equal 

protection of its laws. Although the Indian Civil 

Rights Act of 1968 makes·the handful of anaiogous 

safeguards found in the Bill of rights and Fourteenth 

Amendment enforceable in Ute Tribal·courts that the 

8 
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gu.?rantees are not identical.and there is the 

definite trend by Ute Tribal Courts towards the view 

that they have leeway in interpreting the ICRA's due 

process and.equal protectio~ clauses and need not 

follow the u.s .. supreme Court precedents jot-for-jot. 

The Court determines that the situation 

presented here is most like the claim involving an 

alleged violation of an individual's right to equal 

protect+on due to impr<:,>.per sel~ctive prosecution. In 

those cases, the Ninth Circuit teaches; 

A gove,rnment entity has discretion in 
prosecuting its criminal laws, but enforcement 
is subject to constitutional constraints. To 
prevail.on its claims 'under the equal 
protection clause of the Fourt~~nt;h Amendment, 
a plaintiff must demonstrate that enforcement 
had a discriminatqry effect and the police must 
demonstrate that enforcement had a 
discriminatory effect, and the police·were 
motivated by a discriminatory purpose that 

. establish a discriminatory.e~fect. The claimant 
must show that similarly situated individuals 

. were not prosecuted. To show discriminatory 
purpose,· a plaintiff must establish that the· 
decisio~~maker selected or·reaffirmed a 
particuiar course of action at least in part 
because of,. not merely; in . spite of, . ,i·ts adverse 
effects upon an identifiable group. 

Rosenbaum v. City and County of San Francisco, 454 F. 

3d 1142, 1152-1153 (9~ Cir. 2007). For the Indian 

Plaintiff's to prove the claim for denial of 

g 

_ .. • 
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procedural due process, the Indian Plaintiff's must 

show that they did not recei-ve adeq11ate notice or an 

opportunity to be heard with respect to the Ute 

tribal law where they were·banished. Mathews v. 

Eldride, 424 U.S. 319, 332 (1976) (interpreting the 

United States Constitution); Due process, unlike some 

legal rules, is not the technical conception with the 

fixed content unrelated to time, place and 

circumstances. Cafeteria & Rest. Workers Union v. 

McElrot, 367 U.S. 886, 895 (1961). Instead, due 

process is flexible, and calls for such procedural 

protections as the particular Situation denianqs. 

Morrissey v. Brewer, 408 U.S. 471, 481 (1972). 

For the reason stated above, the Indian 

Plaintiff's·determined, they have demonstrated the 

violation of their right to due p~ocess under ICRA. 

The Indian Plaintiff's next argue that the Ute Tribal 

Defendant's violated the Indian Plaintiff's 

confrontation rights found in 25 u.s.c.· · 1302 (6). 25 

u.s.c. 1302(6); provides that no Indian tribe in 

exercising powers of self-government shall deny to 

any person in the criminal proceeding the right to 

the speedy and public trial, to be informed of the 

10 
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nature and cause of th~ accusation, to be confronted 

with the witnesses against Indian Plaintiff's, to 

have compulsory'process.for obtaining witnesses in 

the Indiaµ Plaintiff's favor, · _and at. ·the Indian· 

Plaintiff's own expense to have the assistance of 

counsel·for the Indian·Plaintiff's defense. Due 

process requires that the party affected by 

government . action l;?e given the ·. opportupi ty to be 
. . .. . . -· ·. ,· 

heard at the meaningful time .and· in the meaningful 

manner. S. Cal •. Edison Co .. , v. Lynch, 3.07 F. 3d 794, 

807-08 (9th Cir. 2002) (quoting Mathews v. Eldr.idqe, 

424 U.S •. 319 at 333 (1976)). 

B. ~ Court Bas Subject, _Natter ~j.~at:i~ 
<>ver PeUUon l'or The Wri.t Of Habeas Cozpus 
·Uu.c:JeJ; fte Inclian Ci.vi.l. tights Act.· 

Federal- Court~ exerc~se subiect matter 

juri~diction over petit!ons for. writ of-habeas corpus 

where, as here, the ~ndian Plaintiff's seek to test 

the legality of pen,iapent b~ni$hment from Ute Tribe 

unc:ier the. ICRA in, Poodry. 8.5 F ~ at 874. The Ute 

Tribal Defendant's eff9rts to-recast and rewrite the 

Petition.as the case-against _the Indian Plaintiff's 

concern~ng being ba,rred from Ute·Tribal Court; and 

Ute Tribal Office matters. ignores the facts. The 

11 
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Indian Plaintiff's are.entitled to an evidentiary 

hearing because they have alleged facts which, 'if 

proven, would entitled them to relieI from the 

unlawful, restraint on personal liberty imposed by the 

Ute Tribal Defendant's banishment resolution. Norris 

v. Risley, 878 F. 2d 1178, 1180 (9~ Cir. 1989} 

( stating rule) • 

C., Poodry v .. Tonawanda Band Of Seneca :Cnc:lians 
Establishes ftat hraarlent Bani.shment Zs 
The SUff:i.cient Restra:i.ned On Persona1 
Liberty So As To Be :Cn Cust:.ody Or Detent:i.on 
For Purposes Of Habeas Cozpus Bel.:i.ef. 

Tbis Court should be quided in its exercise of 

subject matter jurisdiction by Poodry v. Tonawanda 

Band of Seneca Indians, 85 F. 3d 874, 899 '·(2d Cir. 

· 199~ . ·The ·Poodry is the leading authority on ICRA 

protections £or Indians unlawfully banished in 

violation of the protections afforded by the Bill of 

Rights to U.S. Constitution as applied to Indians 

through the ICRA. The Poodry has,been followed by 

courts in this-Circuit and cited with approval by the 

Ninth Circuit. In, Quair v. Sisco, 359 F. supp. 2d 

948 {2004) (There is no question that the most 

authoritative discussion of this issue is that in 

Poodry and.the Court finds the rationale of Poodry 

12 
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'-

persuasive); In., Moore v. Nelson, 27Q F. 3d 787. (9th 

Cir. 2001) (relying on Poodry to conclude that 

imposition of the fine is not.detention sufficient 

for habeas jur~sdiction under the ICRA); In the non~ 

ICRA case,· stating that the holding in Poodry is not 

remarkable because the severe restraint imposed by, 

the threat of ba~ishment was enough to put the 

petitioner in -custody to warrant habeas relief). ·As 

explained, the facts of thi._s ca$e closely parallel 

those of Poodry, ~he Court should be persuaded by 

the Second Circuit's exerqise of jurisdiction to hear 

Petitioners similar ICRA claims·. 

The Court ·reasoned·that banished has clearly 

and historically been pµni.tive in nature making,it 

sufficiently akin to the criminal.sanction for habeas 

relief to be warranted. Poodry. 85 F. 3d at 889. 

{ There is no question tha:t .the most authoritative · 

discussion of_ this _issue is that in Poodry and 1:.he 

Court _finds the rationale of Poodry .persuasive; More 

v. Nelson, 270 F. · ~d 789 :{_9~ Cir. 2001) (relying on, 

Poodry to conc1ude that µnposition of a fine is not 

detentio~ -su1.:ficient for .:habeas jurisdiction- under 

the ICRA); Resendiz v. Kovensky, 416 F. 3d 952 .(9th 

13 
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Cir •. 2005) (in a non-ICRA case, statinq that the 

holding in Poodry is not remarkable because the 

severe restraint imposed by the threat of banishment 

was enough to put the ,petitioner in custody to 

warrant habeas relief) • As · explained', the facts of 

this case closely parallel those·of Poodry, and the 

Court should be persuaded by the Second Circuit;s 

exercise of jurisdiction to hear the Indian 

Plaintiff's similar ICRA claims). The fact that there 

was no criminal proceeding per se was irrelevant. The 

allegations of charge and actions on Ute Tribal 

Government were such that the Court reasoned these to 

represent criminal conduct, for which banishment was 

the sanction punitive in nature. Second,· the Court 

engaged in the lengthy analysis to conclude that 

physical custody is not the jurisdictional 

prerequisite for federal habeas revi~w. (citing Jones 

v. Cunningham, 371 u.s .. 236, 243 (1963)). The Court 

stated that the focus on custody or detention was 

misplaced; instead, the Court focused upon·the 

severity of an actual or potential restraint on 

liberty. Applying these standards to the pennanent-· 

banishment orders in-the.casej the Second Circuit 

14 
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dete:anined that petitiQners ·have surely identified 

severe restraints on their liberty b~cause; 

The existence of the pr,.d~rs of permanent 
banishment alone - even absent attempts to 
enforce them - would be sufficient to satisfy 
the jurisdictional prerequisites for habeas 
corpus. We deal here. nc;>t w.ith a modest fine ·'or 
a short suspension of a privilege-found not to 
satisfy the.custody requirement-for. habeas 
relief-but with the coerced and peremptory 
deprivation of the petitioners membership in 
the tribe and their social and cultural 
a.ff iliation. · 

Thus, th~ Court held that where, as here, pet~tioners 

seek to test the legality of qrders of permanent 

banishment, the federal Di$1:rict Court-has subject 

matter jurisdiction to entertain ~pplications for 

writs of. habeas corpus. 

D. file Babeas Cozpus Peti.ti~ J:s: Hot ft.a Sui.te 
Against fte Ut:a ~ribe J\nd Does Not J:nfringe 
On The Ute.~r~'• Soverei.gn Iwmnity. 

The Ute. T~ibe i.s ,, not impli.catec;i· in-. this habeas 

action. The.petition for the writ of habeas corpus is 

never viewed as the suit against the sovereign, 

simply because the restraint for which review is 

sought, if indeed illegal, -would l>e outside i;:he power 

of the Ute Tribal Defendants acting in the 

sovereign's name. Poodry. 85 F. 3d at 899 (citing 

Larson, 337 U.S. at 690,· Ex_parte Young, 209 U.S. 

15 
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~. 

123, 167-68 (1908)). As·the Second Circuit correctly 

noted in Poodry. because the petition for the writ of 

habeas corpus is not properly the suit against the 

sovereign, the Ute Tribe is simply not the proper 

Defendant. Therefore, there is no credible argument 

that this is the case against the sovereign Ute Tribe 

- it is not. The Ute Tribe is not named as the 

Defendant and the Ute Tribe, qua Tribe, did not 

directly cause the unlawful restraint on Indian 

Plaintiff's liberty. The petition correctly names the 

individual purposed members of the Ute Tribal 

Defendant's. 

Without question, the Ute Tribal Defendant's 

does not own sovereign innnunity. The Ute Tribal 

Defendant's admits·. It is axiomatic that Ute tribal 

sovereign immunity does not extend to individual Ute 

Tribal Defendant's of the Ute Tribe simply because of 

their status as the Ute Tribal Defendant's in, United 

states y. James, 980 F. 2d 1314,.1319 (9th cir. 1992) 

(citing Puyallup Tribe, Inc. v. Washington State 

Dep't of Game, 433 U.S. 165, 171-72 (1977)) (Tribal 

innnunity does not extend to the individual members of 

the tribe.); Kizis v. Morse Diesel Intern., Inc., ·794 

16 
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A. 2d 498, !?01 :-n. 7 (Cpnn. 2002) (Several cases have 

established that tribal sovereign immunity does not 

extend to individual members of a tribe and that the 

tribe, ;i:tselt must assert :inununity. ) • 

Simply acting as the group does not grant some 

immunity that would otherwise not exist if each of 

the individuals of that group acted alone. The Ute 

Tribal Defendant's argument would greatly expand the 

contours of sovereign immunity jurisdiction. 

More importantly, contrary to The Ute Tribal 

Defendant's suggestions, the individual Ute tribal 

Defendant's are not acting as Ute tribal officials or 

as the Ute tribe so as to be protected by the Ute 

tribe's sovereign immunity of the Ute tribal 
> 

Defendants. This argument was rejected in, Imperial 

Granite Co v. Pala Band of Mission Indians which 
. -

established that the act of voting is not an official 

action of the tribe. 940 F. 2d 1269 (9~ Cir. 1991). 

The Plaintiff in IJnperial Granite sued tribal 

officials after the tribe refused to grant as 

individual Tribal Council members are properly named 

as Defendants. In, Tenneco Oil Co., v. the Sac and 

Fox Tribe of Indians of Oklahoma, 725 F. 2d 572 (10~ 

17 
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: 

Cir. 1984). This habeas corpus proceedi:ng does not 

implicate or infringe on.the- Ute Tribe's sovereign· 

immunity. 

B. . The Ut:e Tribal Defendant's Do Not Have 
So~gn J:armmit:.y' For Unlawful. Acts. 

As the threshold matter, the Petition correctly 

names the individuals purported the Ute Tribal as 

Defendant's. The Indian Plaintiff's allege the Ute 

Tribal Defendant's acting in their Official 

Capacities, have acted outside the scope of their 

authority as purported of the Ute Tribal Defendant's, 

and accordingly, the Ute Tribal Defendant's actions 

in violation of the ICRA cannot be shielded by the 

Ute tribe's sovereign immunity to the extent the Ute 

Tribal Defendants suggest they cannot be sued. The 

contention is incorrect. The Ute tribal sovereign 
. . . 

immunity does protect the Ute Tribal Official 

Defendant's from suit, but only when they are acting 

within the scope of their lawful authority in, Harden 

v. White Mountain Apache Tribe, 779 F. 2d 476, 479 

(9~ Cir. 1985). When the Ute tribal official 

Defendant's act outside the scope of authority. The 

conduct against which the specific relief is sought 

18 
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is beyond the Ute Trib91 Official Defendant's powers 

and is, therefore:, · not th~ condu.ct of the ·sovereign. 

Tenneco Oil .. Co. v. Sac . and Fox Tribe of Indians. of 

Oklahoma, 725 F .. -2d 572, 574 (10th Cir., 1984) (quoting 

Larson v. Domestic.&-Foreign Commerce Corp., 337 U.S. 

682, 690 _(1949)). Not. on,ly does the Ute tribal 

sovereign immunity not ~hield the actions of the Ute 

Tribal D~fendant's -that violate Federal law, by 

acting ou~side the scope qt their authority. 

The Ote Tribal Defendant's made the conduct without 

any connection to the ,Ute Tribe. The Ute.Tribal 

Defendant's may not take shelter in-the Ute Tribe's 

immunity. Vann v. Kempthorne, ·534 · F. _ 2d ·141 _(D.C. 

Cir. 2008 ). (holding that tr;i,bal- sovereign immunity 

does not bar the suit against tribal officers for 

alleged constitutional- an~ oth~r violations) • .· 

'I!'. -~ -':tnd~11111 P~~_ff' a -~ Hot. Have An. 
Alte:r:nati.ve l'orum :In Which To Seek Rel.i.ef 
And Bave Ezhaaai:acJ, · Or :Axe Bx~ Prca •, 
Bxhauati.ng Avai.lable Ute Tribal 
Admini.aqa~ve ZE111118¢i.ea. 

The Ute Tribal Defendant's 12(b)(6) claims: can 

best be de~pribed a~ . ·the :f~i],uJ;e to. exhaust· the Ute 
,-.,. . 

tribal administr~ti ve r.~Inedies ~rgument.. .The Ute 
' .. . 

Tribal Defendant's, as explained, the Indian 

19 
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: 

Plaintiff's has no Ute.Tribal Court and., the Indian 

Plaintiff's factual allegations, which must'be 

accE?pi;ed ~s true for purpose .. to dismiss,-- show there 

were no Ute tribal administrative remedies provided­

or otherwise made available.. This Federal habeas 

action remains the only forum that can provide the 

Indian Plaintiff's with the remedy. 

B. ftere :ts Ro Ute Tribal. Judicial. l'orum 

It is an undisputed fact the Ute Tribe does not 

have the Ute Tribal Court, or any judicial process 

for reviewing the actions of the Ute Tribal 

Defendant's. Necklace v. Tribal Court of Three 

Affiliated Tribes, 554 F. 2d 845, 846 (8tt Cir. 1977) 

(concluding that.the absence of any meaningful forum 

to dispute the banishment militates strongly in favor 

of the flexible application-of the· tribal exhaustion 

rule) (quoting O'Neal -v. Cheyenne-River Sioux Tribe, 

482 F. 2d 1140, 1146(8th Cir. 1973)). The fact alone 

can be dispositive and should end the Court's 

inquiry. 

I. Ro Ute .Adldliistrative Raaedies Exist To 
Seek Beview Of The Decision Of fte Ute 
'rriba1 -Def'endani:a And :tndian. Pl.ainti:ff's 
Were BarJ:ed hem Attempting To Defend 

20 
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Die Actions Befoze file Bani.shaent 
Resol.ution :Issued. 

The Indian Plaintiff's alleged that no Ute 

Tribal administrative remedies were available to the 

Indian Plaintiff's before, during, or after the 

banishment, assuming arguendo there were some Ute 

tribal administrative remedies available to the 

Indian Plaintiff's• as explained, the Indian 

Plaintiff's should not be required to exhaust such 

remedies. Federal Courts have routinely held that the 

norm.al exhaustion of Ute tribal remedies requirement 

is excused as futile in the absence of Ute Tribal 

Court. Johnson v. Gila River·Indian Community. 174 F. 

3d 1032, 1036 (9~ Cir. 1999). 

Because Indian Plaintiff's do not have an 

alternative forum in which to seek relief, the Court 

should be extra cautious when considering dismissals 

therefore, the federal Cburt should conclude that the 

absence of any Ute Tribal Court forum excus~s-the 

exhaustion requirement or that the effect to exhaust 

those remedies would have been futile. Incµan 

plaintiff's position is that the Ute triQal 

Defendant's provide no procedure to appeal those 
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.• 

decisions and to raise the contentions being raised 

in the petition as grounds for relief, for alleged 

violations of ICRA 25 U.S.C. 1302. The fact the 

Indian P+aintiff's can not reapply for writ in the 

Ute Tribal Court or the Ute Tribal Office does not 

address the issues of writ. 

In, Ouair v. Sisco, 359 F. Supp. 2d 948 

(2004), at 971-72, similarly, here, the hollow offer 

of meeting with the Ute Tribal Defendants now is too 

little, too late, and would not address the 

underlying habeas claims. As such, the Indian 

Plaintiff's have alleged facts sufficient to 
.. 

establish the exhaustion of remedies component of 

habeas relief with respect to the decision to banish 

them from the Ute Tribal Court or the Ute Tribal 

Office. 

It. Ro Heamin.gf'al. Reri.w :ta '!'be AY&i.l.abl.e To 
I.ndiaD Pl.untiff'a Zn Uta -Tribal. Court 
Or The Ute Tribal. Office 

The.District Court ruled on summary judgment 

the federal Court had jurisdiction under the ICRA to 

review the Ute Tribe's decision to banish Ouair 

(adopting Poodry analysis). Following Poodry. the 

2004 Quair decision held that bani$hment is the 

22 
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' 

det~tion. in the ·sense: of··the severe restrict.ion on·· 

the Indian Plaintiff's-liberty not shared contention, 

also made by the ute Tribal Defendant's here. The 

mere fact the Indian Plaintifft:s·coul.d petition the 

Ute T:r;ibal-Defendant"s for reinstatement (and had not 

do?~ so) ."suggested that al.1 availab1e· · ote tribal 

r~es had not been-exha~,t.ed. The ·ute Tribal Court 

did not. yiew this. as m.eaningfu1 ·review, especially in·· 

light of the fact that ·there were no appe11ate 

pro~es and the Ute Tribal.-Court to·protecl: the 
Indian Pl~tiffs. The ·Indian Plaintiff's here,-like 

in_quair, -~ve no ute.tz:ibal. institution to turn to 

for meaningful ~lde• of the banishment: resolution. 

J. . a. uta ~ Dd9Ddanta ~ Br.ief 
Bv.tdeuce Bwm. Part.he&- ftat nae zssw 
P,r:eaea~ B.J' "'8· Pzeaant case A1:e Bipe, 
And Az:e Bot Moot:. 

The Ute.Tribal Appelles argues there is no case 

or controversy before the federal court as the 

Defendant Ute Tribal ,-~t~~~ts changes to tribal and 
~ - • .. : ~ •• f 

federal la~-· in Ute Tribal Court Actions. The Ute 

Tribal Defendants respond that it would direct Ute 

Tribal Court to address issues presented in Ute 
.. 

Tribal.·Court Order, namely, the Ute Tribal. Defendants 
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wiil not exercise Ute. tribal court authority, will 

action on Indian reservation the Ute Tribal 

Defendants to review.the Indian Plaintiffs response 

as.act .of contrition. 

The review de novo the district court's 

conclusion that it lacked jurisdiction. Kaw Nation 

ex rel. McCauley v. Lujan, 378: · F. 3d 1139, 1142 

{10~ Cir. 2004). the controversial issues presented 

here are concrete, not hypothetical-or abstract,· and 

certain,ly not moot. The Ute Tribal Defendants 

Answering Brief make no: showing the Indian·· 

Plaintiff's and Ute Tribal Defendants have resolved 

wh~t legal authority the Ute Tribal Defendant'··s was 

act;ing under during the incident giving rise to 

Indian Plaintiff's charges, and arrest, and 

prosecution, or that the prosecution will be 

necessary. 

CONCLUSION 

For the foregoing reasons, and assuming indian 

Plaintiff's alleged facts a~ ~rue and drawing 

reasonable inferences therefrom. The Indian 

Plaintiff's respectfully request that the 10~ 

Circuit Court to issue an order denying Ute Tribal 
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Defendant's brief to dismiss pursuant to Habeas 

Rule 5. 

Respectfully submitted 

Athenya Swain Konncf~nviatt 
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to: 

PAOM: 

SUIUECT: 

:Dece.mbDr 08, 2015 

UTE INDIAN TRIBE 
P.O. Box 190 

Fort Dud'leJne, Urah 84026 
Phone; (435) 722-5141 • Fa>r. (435J 722-5072 

ihautt ~ Uto Indian Tribal Busineu Committee-Chairman 

R1lba!a~C®rt~.x,.., 
~ of Tribal Ad\toeates: Lynda Kozlowlczand Edson Oardner 

Macbed you fflll find a mpy of lettera addresaed 1tom MB. Lynda 
~ez and lv.fr, Edson Garchlet't assuming records were loat no cue 
mmiber listed, ff&atdina thotr right to praoti~ within 1he Ute Indian Tn'bal 
Court. Ma. Xozlowio-z and Mr .. Gardner, Wll'I both suspeildrJd by the 
~ve Direc:to! (Mlohello Sabori) and W8l'e no longer allowed to . 
pmctlae within the Ute laditttl :ni1Jal Court as 1i1be1 Advoca1cs • 

. ' 

M.J, ~ and Mt. Gardneri had Bled aeveral CivJI Complaints with 
the 11kt Indim Ttt"bal Court, again.9t the 'D:ibal Business- Comntlttee 

-· ~as to t&eir wspensl011anddght to practice before this Court. The 
Tni.i CoJUt cinl oasM ffles, CV13-18S and CV-14--089 where transferred 
to the Ute Tn'bal Business Cvmmlttee for?CSObltion pursuant to Ordinance 
1)..1)22.. '9 Ille ~ribal Court had no jurJtdicdon to heDr .administrative 
~Ott11m623,~014miOnlel'wasbsucdJncase·no.CV14..o891 
which~ dlsmisted the matter with ptejudicc by the three 1udge P.anel, 
~ bG£ore th Tribal Bwnneu Comttdttr.e. (attached) ~ 

We are beeotning very concerned of these~ this is where the. QJ\trt 

--~ ~oo. We are asking if palSl"blo a .ruponse fi'om the 
~ ~ !low to proceed With cootlnued pleadinp Sod o, 
Ma. Koshnvioz and Mr~ Ganlner. 

Pl~ e.dvJse the CoUrt of your attention and decision of these issues that 
atb pressing. We would appreciate a. response. 

Appellate Case: 17-4124     Document: 01019883109     Date Filed: 10/10/2017     Page: 34     



. 
• . I 

!11aara.rJiJJfJ'l·J·-1·~ · '·fif llt.' · ;.'-_. rr:1.:1·· ·" __ ~•~\ . ,. . -I .. -- .... _I I, - . c'&I .:·._,.., .. ..... . ;, ,_, ..... -~ ....... - ·-· -- ' . 

I 'ftri'lJlil r,· :I ·1r1 ilJI · 1 ·. 1 ,' · 
ti £1 ~,,,.,1t .r ~1-IJJ. l'JI . . I 

t, IJJ •!1 ... :1,f f ,1 . 
J,J 

1 .. 1s1,-~Jfll•1·(J'-;ti1'·1·. . - ~ - .. :., an, s f- ., Ill·,: rrff; . · ·. · n 

Appellate Case: 17-4124     Document: 01019883109     Date Filed: 10/10/2017     Page: 35     



I , 

-.i·!f . .,f li;1:n itlllHf &Uf !! 

I, .1 ht ... h, i .. j ,. 1 

'~·1· .... I .. ! • ' I' ·,rlJ fgt :t t. 1,,1.;t_J l111J!il !lit 

II. .• f , .. _~ ,,,.,:,. II tilJif ''I" 
.• :i!~ - Jf 11111 fr:111,,r ,,~, 

. 
' 

Appellate Case: 17-4124     Document: 01019883109     Date Filed: 10/10/2017     Page: 36     



. n,. 

- HI I t l •I J J ,I. l I 

If) · !•t r : l 
. .. ·--. It r 1 1-..i .. , 

- :tl-=t . I 

:• • r !- .,. - -t • ~ ""': .. ,- .. , .,~ ,.. •. 
• ,. .. : ' f. fltl . 'f ! If •1' 't • I I I ';I , i atf I l . r r 

t ,,11~11.!!!,,Jfz~ •~l,~, · ,111 

11 ·· ··· l'Jr·t · ~1 
• 

sn ,1 il!Ji:lJ d . ,! :,j, · · · I . 
' I 

,, Appellate Case: 17-4124     Document: 01019883109     Date Filed: 10/10/2017     Page: 37     



ft· 
.; iii 
.. fff 

I ~ill ~ll Ji' ,. 

iif . 
''1 . 

r Jlr. t: :: 111, . w; 
I tf1 f,!f lli1 

I 'f 111! 

,,, I if, 1 f. 
(I! :'-.f [If: 
11 ! Ii!! Jt 

''111· . ·~. .. ''11 i1·1i ,1. I r r • 1 -~• 

fr 
,1 
.... ~ •. ~ .. ,, j"l··· 

r :-' l r 1·f I I' 

• 
I , 

Appellate Case: 17-4124     Document: 01019883109     Date Filed: 10/10/2017     Page: 38     



MILTON TOYA, 

IN t·~UNITKD STA'fl'S·bJSTRICTCOURT 
FOR THE DISTRICT OF NEW MEXICO 

vs. No. CV 17-00258 JCH/KBM 

AL CASMENTO, DIRECTOR, 
Sandoval Couitty'))etention Center, 
PUEBLO OF JEMEZ, 

Respondents. 

ORDER 

This matter is before the Court on Petitioner Milton Toya's Petition For Writ of Habeas 

Corpus for Relief From a Tribal Court Conviction Pursuant to 25 U.S.C. § 1303 (Doc. 1). The 

Pelition names Al Casamento, Director of Sandoval County Detention Center, and Pueblo of 

Jemez as Respondents. However> "{a]n application for a writ of habeas corpus is never viewed 

as a suit against the soverei~" and"§ 1303 does not signal congressional abrogation of tribal 
,•. .. 

'\· .. 
sovereign immunity, even in habeas cases." Poodry v. Tonawancla Band o/Seneca Indians, 85 

F.3d 874, 899 ~ Cir. 1996). ~ the Pueblo of Jemez is not a proper respondent and 

will be dismissed as a party to this actiori.1 Su id. ("Because a petition for writ of habeas corpus 

is not properly a suit against the sovereign, the Tonawanda Band is simply not a proper 

respondent."). The Court has reviewed the Petition.and clefermined that it is not subject to 

summary dismissal -.id, therefore, wiltorder Respondent Casamento to file an answer. See Rule 

4 of the Rules Governing Section 2254 Cases in the United States District Courts. 

1 Tn"bal sovereign immwmy does not bar "actions against tn"bal officers for writs of habeas 
corpus," Poodry. 85 F.3d at 899, but the Petition does not identify the tribal officer or officers 
responsible for Petitioner's allegedly unlawful incarceration. 

C 
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IT IS THEREFORE ~BRED~ RespoodentPueblo of Jemez is DISMISSED as a 

party to this action; 

IT IS FUR1HER ORDERED 1hat Respondent Casamento answer said petition within 

thirty (30) days ftom 1he date of entry of this Order. Respoodent Casamento's answer shall 

advise, but is not limited to.. whether the Petition has exhausted his tnl>al court remedies as to the 

ismes raised in the federal petition. In each.case, Respondent c.asementn shall attach to bis 

answer copies of any pleading pertinent to the issue of exhaustion which was filed by Petition in 

the sentencing court, the district oourt, and appellam courts, together with copies of all 

memoranda filed by both parties in support of or in response to those pleadings. Respondent 

Casamento shall aJso attach to 1he answer copies of all tribal court findings and conclusi~ 

docketing statements, and opinions mued in Petitioner's tribal court post-conviction or appellate 

proceedings. In the event Respondent Casamento denies exhaustion, ·Respondent Casamento 

shall identify the tribal court procedures currently available to Petitioner given the nature of 

Petitioner's claims and 1heir procedural history. 

2 
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I. BACKGROUND ~ 

Petitioner is an enrolled member of the Pueblo of Jemez, a 'federally-recognized 

Indian Tribe. Doc. 10 at 1. On January 25, 2017, Officer Jordan Shendo of the Jemez 

Pueblo Police Department allegedly discovered Petitioner passed out in the driver's 

seat of a pick-up tiuck within the exterior boundaries of the Jemez Indian Reservation. 

Doc. 13-1 at 2. The truck was running. Id. Based on these even1s Petitioner was 

charged wih fQm- cailles: agg1awated driving under the inlluence. liquor violation, driving 

on a rewked or suspended lcense. and open container. Doc. 13-1 at 1. 

Petitioner was anaigned on January 27. 2017. before the Governor and 

Lieutenant Govemors of.the Pueblo. See Doc. 13-1.. at 3; Doc. 14 (Notice of lodging -

Exhibit 3). At the conclusion of his anaignment, Petitioner pied guilty to all of the 
~ 

charges-and signed a document so stating. Doc. 13-1 at 4. This document 

acknowledged that Petitioner was advised of the rights ·as afforded to all defendants 

appearing before [Tribal] Court• Id. These righ1s are stated under Rule 3 of the ·Pueblo 

of Jemez Rules of Criminal Procedure.• As written, there is no mention of the right to a 

jury trial or an attorney in Rule 3. However, Petitioner was infomled that he had a right 

to c;ounsel at the anaigmnenl Doc.. 14 (Exhibit.3).1 

Petitioner appealed for sentencing before the Honorable Alan Toledo. Tribal 

CourtJudge, on February 8, 2017. Doc. 13-1 at 6. Second Lieutenant Governor 

Jonathan Romero was present at the hearing. Id. Judge Toledo explained to Petitioner 

the fines. and jaU sentences he had the authority to impose, and asked if there were any 

1 It should be noled1hal:Jemez Ruleol Qimhtal Plooadule 3.8 purpmtsto confer upon 
defendanl9 laJlalbariW*md,nlBdiallSvhic:tahalelJeanconlianed ... thedamdantby 
the Indian CMI RiJlaAdd 1988. 25 U.S.C. § 1301 et. seq.• Ha•.-. 11119rigblsconfened by 
ICRA were not~fDP •um atllisaraigr11aenl 
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recommendations made . ._, sentencing-at the arraignment Doc. 14 (Exhibit 5). 

Petitioner then.asked to change bis plea to not guily and proceed to ajuly trial. Id •. 

Petitioner atso·asked,foran attorney~ Id. Judge Toledo advised Petitioner that he should 

have asked for an.attorney.and a trial before·he pied.guilty, amt· he denied·Petitioner's 

request to change his plea. Id. · 

·· Judge Toledo told Peti6oner that if he.-unhappy.with the decision. fte.couJd 

appeal to the Governor's office. Id. Judge Toledo explained that."because (Petitioner . 

had] already entered a guilty plea·, au (he}.can do is ask for reconsideJBtion or appeal 

the denial of his oral request to change his plea. Id. Judge Toledo explained that when 

there isa1::appeal. he'1ends.lto the·go,,amonu>tlice, andiftheywanttohear·it, or 

tbeycandeny it; if ifs denied then my·decision stands:·td.,Judge Toledowent on; 1,ut · 

if they want to·consider his appeal, then he can send it to the'·council: Id. The Second · 
, 

Lieutenant Governor then explained .tis process to·Petilioner in Towa.2 Id..,.<"_ 

. : Judge Toledo serUenced Petitionerto180 days incaroeration fortheOUland-90 

days if!CSrceration for the liquor violation, for a total'of 270 days confinement Id: ·Judge 

ToledQadded, ~Butyoucan appealmydecision ••. /d. . ·-.-:·· 

. Petitioner.inquked abouttreabnentin lieu of;jal time_ kl Judge Toledo told him 

that it would be up,tp_ Behavioral Health-and the probation offim, -which would give 

Petitioner·an assessment. Id. Judge Toledo admitted that he did not know how this 

process worked. Id. Judge Toledo then remanded Petitioner back to custody.to serve 

his sentence. kL Judge Toledo also imposed fines in the amount of $500 for the DUI. 

and.$100eachfortheliquorviolation,fe'VOkedlioenseand.e>pen'container.charges, for 

• t-. . . - ~ . 

2 Towa is the traditional. unwritten, language of the Pueblo. See Jemez Towa Lang. 
Program, A Community Effod, <http:/Jwww.jemezpueblo.org/Jemez_Language_Program.aspx>. · 
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a total of $800. kl. Judge Tt$do temlnded Petitioner that some of his jail time could be 

suspended forireatment but indicated that Petitioner would remain incarcerated during 

the pendency of any appeal. Id. Petitioner stated, -my decision is treatment .. Id. 

On May 2, 2017, Petitioner filed a prose Motion to Ra:onsider Sentence 

Wherein he apologized and asked to be placed on probation. Doc. 13-1 at 7. Judge 

Toledo held &'hearing on Petitioner's motion on May 18. 2017. Doc. 13-1 at 8; Doc. 14 

(Exhibit 8). At the hearing Judge Toledo suspended the remainder of Petitioners 

sentence and placed him on supervised probation:: Id.; see Doc. 13-1 at 9 (Release 

Conditions). 

Meanwhile, Petitioner filed this Petition under·25 U~S.C. § 1303 of thelndian Civil 

Ri9hts Act (·tcRA·) on .. February 23, 2017. Doc. 1. His Amended Petition was filed on 

June 9. 2017, Doc. 10, and this Court ordered Respondents to answer on June 22, 

2017. See Doc. 11. The Court's Order slated that '!'Respondenls' answer shall advise, 

· " but is not limited to;· whether the Petition(er) has exhaus1ed his tribal oourt remedies as 

to the Jssues raised in the federal petition.• Id. at 2. Respondents explain that their 

Answer Is "'limited to the Court's requesr insofar as it only addresses exhaustion. Doc. 

13 at 5, n.1. However, the Court finds that it can l8SOlve the Petition on the merits, and 

so addresses them. To the extent that Respondents may seek to supplementtheir 

argument as to the merits of Petitioners claims they may do so by objecting to these 

findings, as set forth below. 

II. ANALYSIS 

Pursuant to 25 U .. S:.C. § 1303, 1t]he privilege of the writ of habeas corpus shall 

be available to any person, in a Court of the United States, to test the legality of his 

4 
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detention by order of an lniiam tribe-" kl.; see Santa Clam Pueblo v. Martinez. 43oU.S. 

49, 71 (1978). "Pmoeedings in compliance with ICRA. Congress determined. and we 

agree, sufficiently ensure the reliability of tribal-court convictions: United States v. 
~ • ! + 

Bryant, 136 S. Ct 1954, 1966 (2016). Petitioner contends that his rights to counsel and 

a jury trial under JCRA were Violated in this case. See Doc. 10 at 2. The Court agrees. 

A) Exhaustion · 
. . . ,. 

Before tuming to the merits of Petitioner's clams, the Court must first address 
-.. ~ - .. ·. 

exhaustion, as "[w)hen presented with a petition for habeas relief pursuant to § 1303, 
{ . . \ . ·-- ., 

the federal court must. in the first instance, determine whe1her the petitioner has 

exhausted his tribal remedies..• stewanl v. IAescalem Apache Tribal Court~ CIV 15-1178 
. ~- . f . . .. 

J~SCY, 2016 Wl 546840 at '*2 (D.N.M. 2016) (citing Dry v. CFR Court of lndi,an 
'.. t.. •• • ~;_- ',' •.. ' .: : . ~'. ·.-. 

Offenses for the ChoctaW Nation, 168 E3d 1207, 1209 (1oth Cir. 1999)). "Under the 

tribal exhaustion rule, until petitioners have exhausted the remedies available to them in 
.. ' -.. ··. ;' ... 

the tribal court system, it is premature for a federal court to consider any relief." 
; ;, 

Valenzuela v. Silversmith, 699 F.3d 1_199, 1207 (10lh Cir. 2012) (alterations and quoted 
:. . - . '· . . ; •.· . ., . ~- . . ... -

t ,: ~-, .• 'F 

authority omitted). "In order to satisfy the exhaustion raqukement, a criminal defendant 

must pursue a direct appeal or show that such an appeal would haw been futile.• 
. . ;.·. . . . : ·, -~} . ; .. •. 

Alvarez v. Lopez, 835 F.3d 1024, 1027 (9th Cir. 2016). 1T)he aggrieved party must 
-~ •, . . . t.! . .. - ~;._. .·.· ~ . • 

have actually sought a tribal remedy, not~ ha~~ its futility: ~~ v. 

Pueblo of San Juan. 728 F .2d 1307, 1312 (10th Cir. 1984). 
~ . . . . . ':-~ . - ;; ... . ' 

However. ·ex11austion of tribal court claims is not an inffexible sequirement" 
. - -- _... . . ~·-· 

Se/am v. Wann SptingsTribal Conectional Facility, 134 F.3d 948, 953 (9th Cir. 1998). 
' . . . -,. 

Rather, 
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[a) balancing ~ evident;. that is weighing the need to pmserw the 
cultural identity of the tribe by strengthening the authority of the tnbal 
courts, against the need to immediately adjudicate alleged deprivations of 
individual rights. 

Necklace v. Tribal Court of Three Affiliated Tribes of Fott Berthold Reservation. 554 
., 

F .2d 845, 846 {8th Cir. 1977) (quoted authority omitted); accord Se/am, 134 F .3d at 

953. Accordingly, the tribal exhaustion doctrine is subject to a narrow set of exceptions, 

one of which is showing that requiring resort to bibal remedies would be futile. Steward, 

2016 WL 546840 at *2 (citing Nat'/ Farmers Union Ins. Companies v. Crow Tribe of 

Indians, 471 U.S. 845, 857 n.21 (1985)); see also Valenzuela, 699 F.3d at 1207. Courts 

have held that where there are informal remedies available to a petitioner. but none that 
. . 

are fonnal, the petitioner is not required to exhaust hi$ tribal remedies. See Necklace, 

554 F .2d at 846 (holding that in the absence of fonnal habeas procedures, the petitioner 

was not required to exhaust infonnal trl>al temedies); see also Kbunded Knee v. 

Andera, 416 F. Supp~ 1236, 1239 (O.S.D. 1976) (li)f a tribal remedy in theory is non­

existent in fact or at best inadequate, it might not need to be exhausted:) {citing 

Schantz v. White Lightning, 502 F.2d 67, 70 n.6 {8th Cir. 1974)). 
. . 

Petitioner argues that he has exhausted his tribal remedies because •neither the 

Jemez Tribal court nor the Jemez Tribal Code actually provide for an appellate process 

or remedy or an appellate court Thus, a trial before the Jemez Tribal Court is the final 

remedy.• See Doc. 10 at 2. Respond.ents counter that there were several tribal 

remedies available to Petitioner that he failed to invoke; specifically, Respondents point 
. ' 

to the appeal and motion for reconsideration processes explained to Petitioner by Judge 
. . 

Toledo at sentencing. See Doc. 13 at 5-8. Respondents further proffer the affidavit of 

Judge Toledo, wherein he avers that .. [i]f a post-trial motion or a habeas corpus petition 

6 
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is filed with the Jemez T~ ~-relief based on alleged violations·ofthe 

ICRA, I would hear-and decideany such motion as the~ fudge.• Doc. 13,,,1· at-

15. "· . 

The problem for Respondents is that the remedies they11J)8Qk of •are available in 

theory, but not in fact." See Wounded~ 416F. Supp • .at 1239~ Respondents point 

to •custom and tradition• and contend that Petitioner's avenue tbrdied appeal was 

clear, as ·tt is the Governor and Tribal Council that make the final decisions." Doc. 13 at 

7. Respondenls then point to TIiie I, Section 1-2-2, I 2 of the Tribal Code and quote it 
. .~ .. • .. 

_..,, ... 

for the proposition that «the Tribal Council, 'has jurisdiction to hear controversies 
' ' . . . ' . , . - . 

between members, if a Tribal Council Court hearing is tequested in accordance with 
.. . . . ~·-, .. · .. . . . . :•, . 

traditional and customary practice or procedure.'" Id. (quoting Doc. 13-1 at 13). - . 
. . 

However, Respondents misquote this portion of the Code, which in fact states that the . . 

Tribal Council Court •may have jurisdiction to hear controversies between members." 
. . 

,. , Doc. 13-1 at 13 (emphasis added) . 
. -

Moreover, Responderds ignore Tiiie I, Section 1-2-1 of the Code which expiains 
. . . . 

that the Tribal Court is ·responsible to hear au cases, civil and criminal, that occur or 

arise within the jurisdiction of the Pueblo of Jemez: and which took Petitioner's PJea 
;7 .• :_l • '· .• ,:. 

and sentenced hin .. See id.; see also Doc. 13-1 at 14 (Affidavit of Judge Toledo). Most 
. ~ ,. _ ... ( . -: .. . . ~-

importantly. Respondents ignore the provision of the Code that states: 1t]he decisions 

of~ Trl>al ~rt ar& tin~/~~~ be~ 6:>,the Tribal ()ouncil ~rt:' 
.. ·.: t, - .. - . -· .-· {. \_:;, ~-

Doc. 13-1 at 13. (emphasis added). In other words, the appellate process described by 
. . . _.; '. . -

. . 

Respondents appeaws to be illusory at best. as it is unsupported by the Code itself. 
. . ... 

7 
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It is made even ~dear that~ has no recourse in.appealing to the 

Tribal Council or in requesting post-judgment relief from his criminal proceedings when · 

examining Title 11 of the Code. the Pueblo of Jemez Rules of Criminal Procedure. The 

Rules provide, in pertinent part 

RULE.22 NEW TRIAL (RESERVED) 

RULE 24 RIGHT OF APPEAL; HOW TAKEN (RESERVED) 

RULE 25 STAY OF JUDGMENT AND RELIEF PENDING REVIEW 
(RESERVED) 

As other Judges in this District have observed, 1t]he Jemez Tribal Code contains no 

additional provisions, of any kind. for post-conviction relief." Fragua v. Elwell. 16cv1404 

RB/WPL, Doc. 12 (O.N.M. May 8, 2017) (Lynch, M.J.); Fragua v. casamento. 16cv1405 

RBILF, Doc. 18 (D.N.M. May 12, 2017) (Fashing, M.J.). The Court has independently 

examined Tdles I (General Provisions), II (Rules 9f Crininal Procedu,e), Ill (Criminal 

Code) and XV (Rules of Civil Procedure) of the Tribal Code, and nowhere is there 

described the appenate process or habeas proceedings of which Respondents contend 

Petitioner should have availed himself. Thus, Respondents' reliance on Valenzuela is 

unavailing. Compa,e 699 F.3d at 1207 (cited by Respondents for the proposition that 

"ignorance of the law is not a valid excuse for failing to satisfy procedural 

requirements.•). Thetefore, as have other judges in this district. I recommend that the 
!, 

presiding judge determine that ·[b~use the Jemez Tribal Code does not provide any 

avenue for seeking post-conviction relief, any attempt at pursuing post-conviction relief 

would have been futile.• See casamento, 16cv1405 RB/Lt=, Doc. 18 at 4 (citing Johnson 

v. G11a Rifler Indian Community, 174 F.3d 1032, 1036 (9th Cir. 1999): Krempe/ V. Ptairie 

Island Indian Community, 125 F.3d 621,623 (8th Clr.1997)). 

8 
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,_ 

r 

-B). Right to Cou~ C • ., 

Under the ICRA, 1n]o Indian tribe in exerdsingpovuel'S of self-government shall 

... deny to any person in a criminal proceeding the right .·~,~at his own expense to have 

the assistance of counsel for his defense.;~ 25 u.s~c. § 1302(a)(6). wrhe right to counsel 

under ICRA is not~ with the Sixth Amendment right. Btyant. 136 s. Ct at 

1962. Namely;-m]f the sentence~ Js no greater-than one year •.. tile tribal court 

must allow a defendant only the opportunity to· obtain counsel 'at his own expense.. .. Id. 

(quoting Section 1302(8)(6)). As noted above, Petitioner was informed of this right at his 

arraignment See Doc.-,14 (Exhibit 3). However, Petilioner contends that '"neither ttle 

Jemez Tri.a Court nor:.the Jemez T,ribal Code:aclually allow·otprovich!t Jot State , 

I~ attorneys to representdefendan.;before it •. : ;•· Doc: 10 at 2. , , · . 

It appears that Petitioner is coned. Title I, Section 1-4-2 of the Jemez.Tribal _: 
, 

Code states that "Professional Attorneys shall not-represent parties before the Tribal 

, , Court ·unless otherwise peimilled by the:Td>al Council.ie Thus. :whle,Petilioner was · .· -· 

inform@d ot his, "righr to counsel. ,that rightwas melf!ly illusory. 

As the Supreme Coud.recently:dmcussed in.Weaver.v. Massachusetts, 137 S. · . 

Ct 1899, 1908 (201:1); both the righttoselect.one's·own attorney arid the denial ofan 

attorney to an-indigent defendant are errors: that are structural.in nature~ meaning that 

'"the effects of the enorare simply too hard.. to measwe .. or-iheenor-always teSUlls in · ·· 
.. 

fundamental unfairness."'- Id. (cjting UnitedStates·v. GonzaleH.Op&z, 548 U.$;··140; 

149 (2006); Gideon v. wainwtight;· 372 U.S. 335, 343-45 (1963)). The Court finds that a 

similar rationale applies in this case, where Petitioner was denied the opportunity to 

9 

Appellate Case: 17-4124     Document: 01019883109     Date Filed: 10/10/2017     Page: 49     



obtain counsel at his own~ as required by ICRA. Therefore, I recommend that 

Petfflone(s convictions be reversed on this ground.· 

C) ·Right to a Jury Trial 

Under the ICRA, •[n]o Indian tribe in exercising powers of self-government shalt 

••• deny to any person accused of-an offense punishable by imprisonment the right, 

upon request. to a trial by py.• 25 U.S.C. § 1302(a){10). Petitioner asserts that 

"[n)either the Jemez Tribal Court nor.the Jemez Tribal Code actually allow or provide for 

a right to a trial by jury. The right is in the books but it is reserved. It is not a present, 

existing right"' Doc. 10 at 4. Moreover~ Petitioner avers-that he -was never advised of 

his right to trial by jury .or his right to request one by the· governors at his atraigni'nenl • 

/cf: at 5. Pointing to Alvarez, Petitioner correctly asserts 1hat under this set of facts his 

Petition must be granted. ld. 

In Alvarez, the Ninth Cira.lit stated that a tribal defendanfs "'right to 1air 

treatment' includes the right to know that he would forfeit his right to a jury unless he 

affirmatively requested one," Alvarez, 835 F.3d at 1029, and that aTribe "must inform 

defendants of the nature of their rights, including what must be done to invoke them.• Id. 

Concluding that the Tribe had failed to do so by providmg the defendant ·a •Defendant's 

Rights" form which said only 8you have the·right to a jury tnar but "didn't explain what 

Alvarez needed to do in order to invoke that right,• id. at 1026, the court held "'that the 
. 

Tribe denied Alvarez his right under ICRA to be tried by a jury." Id. at 1030. And, 

"(b]ecause denial· of the· right to a jury trial is a structural enor: the court reversed his 

conviction. Id. 
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I-kn. the Tribe ~infonn ~ of his right to a bial by jury at his 

request at his arraignment And. when he requested one. the same was denied by 

Judge Toledo, who explained that Petitioner's only recourse was an uncertain and 

unestablished ~late Pf'OC8$S. Petitioner, as &J'I u~ defendant, cannot be 

•expec;ted to understand more about his rights than [the Tribal Court~ him].• Id. ,t 

1029. Thus. because Petitioner \411as nol informed Qt his right to trial by a iury. he could 

not be expected to request one. Moreover, even if Petitioner had requested a trial by_ 

jury, the Jemez Tribal Code has no mechanism for providing_ a jury trial. See Rule 16 of 

PueblQ: of Jemez-Rules of Criminal Procedure ("TRIAL BY JURY (RESERVED)"). Thus, 

I recommend that the Court conclude that 1he Pueblo of Jemez denied Petitioner his 

~ht under ICRA to request a.trial by jury and to reverse his conviction on this 

alternative ground. See Alvarez., 835 F.3d at 1030 (citing SUiiivan v.. Louisiana, 508 U.S. 

275, 281-82 (1993)); see also Weaver. 137 S. ct at 1907 (discussing structural enor). 

Ill. CONCLUSION 

The Court finds that Petitioner either exhausted his available Tribal remedies or 

that~ to them would be futile. The Court furthermore finds that Petitioner was 

denied his rights to ob1ain counsel at his expense and to a jury trial as ,equiled by 

ICRA. 

Wherefore. 
,. 

IT IS HEREBY RECOMMENOEDtbat1he Court grant Petitioner's First Amended 

Petition for Writ of Habeas Corpus for Relief from a Tribal Court Conviction Pursuant to 

25 U.S.C. § 1303, and reverse Petitioner's conviction. 
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THEPARiESAREf-QfflfERNOilfEDiHATwmalMDAYSOFSBMCEofa 

copy of thes& Pmp11arl rnlinpand Ret.oaauw.dad DiipJ1iiD1, • ._.may lie written 

objeclions w111 ._ a.ka .. DilliaCoudpwmwttD 28 u.s.c. §636(b){1). 

fow'men.daypadacliftllat....,. __.. • .._ IIIP 18 tz nmawaftlleproposed 

findings and wn111aded dillpcu--. lf•Glljeda•aetled. no appellate 

Nview will lie .ll•ed. 

UNrrED STAlESCHIEF 
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APPELLANT'S, as set forth as filed by U.S. mailed 
to the following. 

J. Preston Stieff 
J. PRESTON STIEFF LAW OFFICE 
110 South Regent Street, Suite 200 
Salt Lake City, Utah 84111 

~~~ 
Edson Gardner 
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