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Breweries brought action against tribal
court, tribal judge, and descendants of Indian
spiritual and political leader, asserting that
tribal court lacked jurisdiction over descen-
dants’ claim challenging use of leader’s name
in manufacture, sale, and distribution of malt
liquor. The United States District Court for
the District of South Dakota, Charles B.
Kornmann, J., remanded to tribal court for
further proceedings as to personal and sub-
ject matter jurisdiction, and enjoined tribal
court from proceeding on merits. All parties
appealed. The Court of Appeals, Lay, Cir-
cuit Judge, held that: (1) breweries’ manu-
facture, sale, and distribution of malt liquor
did not oceur on reservation land, and tribal
court thus did not have jurisdiction over suit,
and (2) breweries’ advertising of malt liquor
on Internet was not basis for tribal court
jurisdiction.

Vacated; remanded with instructions.

1. Indians €=32(8)

Absent express authorization by federal
statute or treaty, Indian tribal jurisdiction
over conduct of nonmembers exists only in
limited circumstances.

2. Indians €=32(8)

Indian tribes retain inherent sovereign
power to exercise some forms of eivil juris-
diction  over non-Indians on their reserva-
tions.

3. Indians €=27(2), 32(8)

Because breweries’ manufacture, sale,
and distribution of aleoholie beverage bearing
name of Native American spiritual and politi-
cal leader did not oceur on reservation land,
tribal court did not have jurisdiction over suit
brought by leader’s descendants challenging
use of his name.
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4. Indians ¢=32(8)

Mere fact that member of Indian tribe
or tribe itself has cultural interest in conduct
occurring outside reservation does not create
Jjurisdiction of tribal court over such conduet
pursuant to its powers of limited inherent
sovereignty.

5. Indians €=32(1)

Exercise of Indian tribal power beyond
what is necessary to protect tribal self-gov-
ernment or to control internal relations is
inconsistent with dependent status of tribes,
and so eannot survive without express Con-
gressional delegation.

6. Indians €=32(8)

‘When no federal grant provides for trib-
al governance of tribal nonmembers’ conduct
on reservation land, tribal courts lack adjudi-
catory authority over disputes arising from
such conduct; as in criminal proceedings,
state or federal courts will be the only fo-
rums competent to adjudicate those disputes.

7. Indians €=27(3)

When tribal court jurisdiction over ac-
tion governing tribal nonmembers’ conduct
on reservation lands is challenged in federal
court, the otherwise applicable requirement
that challenging party exhaust remedies in
tribal court must give way, for it would serve
no purpose other than delay.

8. Indians &=32(8)

Breweries’ sale on reservation of aleohol-
ic beverages other than malt liquor bearing
name of Indian spiritual and political leader
did not provide tribal court with jurisdiction,
pursuant to principle of Montana v. United
States that tribal courts have jurisdiction
over conduct of non-Indians within reserva-
tion under certain circumstances, over action
by leaders’ descendants challenging brewer-
ies’ use of name in sales conducted outside
reservation; breweries’ sales of other bever-
ages was not the activity for which complaint
was made.

9. Indians &=32(8)

Indian tribe’s need to provide forum for
its member when member is party to lawsuit
is insufficient basis to confer on tribal court
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subject matter jurisdiction over conduct of
non-Indians occurring outside reservation.

10. Indians €=32(8)

Breweries’ advertising of malt liquor
outside reservation did not directly affect
health and welfare of tribe, so as to provide
tribal eourt with jurisdiction, pursuant to
Montana v. United States, over suit by de-
scendants of Indian spiritual and political
leader challenging breweries’ use of name in
sales of malt liquor.

11. Indians &=32(8)

Breweries’ advertising of malt liquor on
Internet was not non-Indian use of Indian
land, and thus was not basis for tribal court
Jjurisdietion, pursuant to principle of Mon-
tana v. United States that tribe may have
Jjurisdiction over conduct of non-Indians on
reservation land affecting health or welfare
of tribe, over suit by descendants of Indian
spiritual and political leader challenging
breweries’ use of leader’s name in sales of
malt liquor; although Internet was available
to tribal members on reservation, its use was
analogous to use of airwaves for national
broadcasts over which tribe could claim no
proprietary interest.

Stuart P. Kaler, San Francisco, CA, ar-
gued, for appellant/cross-appellee Seth H.
Big Crow.

Eric J. Antoine, Rosebud, SD, argued
(Robert P. Gough, on the brief), for appel-
lants/cross-appellees Hon. Stanley Whiting
and Rosebud Sioux Tribal Court.

Cherie L. Krigsman and Lawrence I. Fox,
New York City, argued (Charles M. Thomp-
son, on the brief), for appellees/cross-appel-
lants.

Before BOWMAN, LAY, and MURPHY,
Circuit Judges.

LAY, Circuit Judge.

Tasunke Witko, ‘also known as Crazy
Horse, was a renown and beloved leader of
the Oglala Sioux. He died in 1877. The
Lakota people revere Crazy Horse as a spiri-
tual and political leader. We take judicial
notice of the fact that on January 15, 1982,
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the United States Postal Service issued a
stamp honoring Crazy Horse, and there is a
national Crazy Horse Monument under con-
struetion in South Dakota.’

Crazy Horse opposed the use of alcohol by
his people. Seth H: Big Crow; Sr., a descen-
dant of Crazy Horse, acting as administrator
of Crazy Horse’s Estate (“Estate”), brought
suit in the Rosebud Sioux Tribal Court!
contesting the use of the Crazy Horse name
by Hornell Brewing Co., doing business as
Ferolito, Vultaggio and Sons, Inc., Heileman
Brewing Co., Inc,, and John Ferolito and
Don Vultaggio (“Breweries”).  The Estate
challenged the Breweries’ use of the Crazy
Horse name in the manufacture, sale, and
distribution of an alcoholic beverage called
“The Original Crazy Horse Malt Liquor”
(“Crazy Horse Malt Liquor”)? The com-
plaint asserted defamation, violation of the
Estate’s right of publicity, and negligent and
intentional infliction of emotional distress.
The complaint also alleged violations of the
Lanham Act, see 15 US.C. §§ 1051-1128
(1994), and the Indian Arts and Crafts Act,
see 25 U.S.C. 8§ 305-305e (1994). The Es-

1. The Rosebud Sioux-Reservation is located. in
- South Dakota.

2. In 1992, Congress enacted a statute banming

_the use of the name Crazy Horse on the label of
any distilled spirit, wine, or malt beverage prod-
uct. See Pub.L. No. 102-393 § 633, 106 Stat.
1729. In 1993, the United States District Court
for the Eastern District of New York concluded

" the statute violates the First Amendment of the
Constitution. See Hornell Brewing Co. v. Brady,
819 F.Supp. 1227, 1245-46 (E.D.N.Y.1993).

3. The Rosebud Sioux Supreme Court observed:
In the advertising label affixed to each bottle of
the “Original Crazy Horse Malt Liquor,” De-
fendants clearly exalt and direct their activities
to the. forum. The label ornately proclaims:

The Black Hills of Dakota, steeped in the
history of the American West, home of Proud
Indian Nations. A land where imagination
conjures up images of blue clad Pony Sol-
diers and magnificent Native American War-
riors, A land still rutted with wagon tracks of
intrepid pioneers. A land where wailful
“winds whisper of Sitting Bull, Crazy Horse
and Custer. A land of character, of bravery,
of tradition. - A land that truly speaks of the
spirit that is America.
J.A at 198.

4. The Estate alleged a cause of action  under
section 1125(a) of the Lanham Act, which pro-
vides:

tate sought injunctive and declaratory relief,
as well as damages.

On October 25, 1994, the tribal judge, Hon-
orable Stanley E. Whiting, Pro-Tem Tribu-
nal Judge of the Rosebud Sioux Tribal Court,
dismissed the Estate’s action on the grounds
that the tribal court lacked personal jurisdic-
tion over the Breweries, and it lacked subject
matter jurisdiction over the Estate’s claims.
J.A. at 13-34. The Estate appealed the dis-
missal of its complaint to the Rosebud Sioux
Supreme Court.

" 'On May 1, 1996, the Rosebud Sioux Su-
preme Court held the Breweries had suffi-
cient contacts with the Rosebud Sioux Reser-
vation to uphold service of process,® and the
Estate had established “prima facie” subject-
matter jurisdiction. Id. at 187-214. The
tribal supreme court also held that the tribal
court improperly dismissed the Estate’s Lan-
ham Act claim* Id. at 216-17. The tribal
supreme court held, however, that the Estate
did not have standing to sue under the Indi-
an Arts and Crafts Act. Id. at 214-16.°5  The

(1) Any person who, on or in connection with
any goods or services, or any container for
goods, uses in commerce any word, term, name,
symbol, or device, or any combination thereof, or
any false designation of origin, false or mislead-
ing description of fact, or false or misleading
representation of fact, which—

(A) is likely to cause confusion, or to cause
mistake, or to deceive as to the affiliation,
connection, or association of such person with
another. person, or as to the origin, sponsor-
ship, or approval of his or her goods, services,
or commercial activities by another person, or

(B) in commercial advertising or promotion,
misrepresents the nature, characteristics, qual-
ities, or geographic origin of his or her or
another person’s goods, services, or commer-
cial activities,
shall be liable in a civil action by any person
who believes that he or she is or is likely to be
damaged by such act.

15U.S.C. § 1125(a).

5. Section 305e(c)(1) of the Indian Arts and Crafts
Act of 1990 expressly provides:

(c) Persons who may initiate civil actions

(1) A civil action under subsection (a) of this
section may be commenced—
(A) by the Attorney General of the United
States upon request of the Secretary of the
Interior on behalf of an Indian who is a
member of an Indian tribe or on behalf of an
Indian tribe or Indian arts and crafts organi-
zation; or



1090

Rosebud Sioux Supreme Court then remand-
ed the case to the tribal court for a “prompt
trial on the merits.” ¢ Id. at 217.

In July 1996, the Breweries filed suit in
the United States Distriet Court for the Dis-
trict of South Dakota against the Estate, the
Rosebud Sioux Tribal Court,” and the tribal
court judge, seeking declaratory and injunc-
tive relief. The Breweries asserted the trib-
al’ court had neither personal jurisdiction
over the Breweries, nor subject-matter juris-
diction over the Estate’s claims. The district
court® enjoined the Rosebud Sioux Tribal
Court from conducting any further proceed-
ings on the merits of the case. J.A. at 391
(Hornell Brewing Co. v. Rosebud Sioux Trib-
al Court, Civ. No. 96-3028 (D.S.D. Dec. 3,
1996)). The district court disagreed with the
rationale the Rosebud Sioux Supreme Court
had used to find subject matter jurisdiction
over the Estate’s claims.

In its discussion of subject matter jurisdic-
tion, the Rosebud Sioux Supreme Court first
held Montana v. United States, 450 U.S. 544,
101 S.Ct. 1245, 67 L.Ed.2d 493 (1981), inap-
plicable to this case.® J.A. at 209. The tribal
supreme court said Montana dealt only with
questions of statutory construction, is specifi-
cally limited to fee lands, and is properly

(B) by an Indian tribe on behalf of itself, an
Indian who is a member of the tribe, or on
behalf of an Indian arts and crafts organiza-
tion.

25 U.S.C. § 305e(c)(D).

6. Thereafter, the Rosebud Sioux Tribe filed a
motion in the tribal court for permissive joinder
as a co-plaintiff under the Rosebud Sioux Tribe
Law and Order Code, Rules of Civil Procedure,
Rule 20(a). The Tribe asserted an independent
right of action under the Indian Arts and Crafts
Act. The tribal court granted the Tribe’s motion
to join as a co-plaintiff. See J.A. at 241.

7. The Rosebud Sioux Tribe was not joined as a
party. It appears in the present appeal as Ami-
cus Curiae.

8. Honorable Charles B. Kornmann, United
States District Judge for the District of South
Dakota.

9. Montana is the initial Supreme Court case ad-
dressing the civil authority tribes may exercise
over nonmembers carrying on activities within a
reservation. See Montana, 450 U.S. at 544, 101

- S.Ct. at 1247-48. The Montana Court deter-
mined the authority of the Crow Tribe to regulate
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limited to questions of tribal regulatory and
legislative authority and not to questions of
tribal adjudicatory authority. Id. at 207-10.
The tribal supreme court also-held that even
if Montana were applicable to this case, the
Breweries’ conduct satisfied both of the
Montana exceptions. Id. at 210. The tribal
supreme court stated the Breweries’ failure
to enter into a consensual relationship with
the Estate for the use of the name and
reputation of Crazy Horse satisfies the first
exception. [d. at 211. The tribal supreme
court further stated that the Breweries’ con-
duct satisfies the second exception, because
the Tribe’s health and welfare depend upon
the Tribe’s ability to provide a forum for
resolution of the Breweries’ allegedly harm-
ful conduct. Id. at 212.

The United States District Court for the
District of South Dakota disagreed, finding
Montana directly applicable to this case, and
stated that because neither Montana excep-
tion was met in this case, the tribal courts
lacked subject matter jurisdiction over the
Estate’s claims. J.A. at 387-88. The district
court concluded, however, the Breweries had
not exhausted their remedies, “because the
tribal court should be given the first full
opportunity . to determine whether [the Es-

hunting and fishing by non-Indians on lands
within the Tribe’s reservation owned in fee sim-
ple by non-Indians. The Court concluded the
Tribe did not have the authority to regulate non-
members in these particular circumstances but
did state:

To be sure, Indian tribes retain inherent sover-
eign power to exercise some forms of civil
jurisdiction over non-Indians on their reserva-
tions, even on non-Indian fee lands. A tribe
may regulate, through taxation, licensing, or
other means, the activities of nonmembers who
enter consensual relationships with the tribe or
its members, through commercial ~dealing,
contracts, leases, or other arrangements. A
tribe may also retain inherent power to exer-
cise civil authority over the conduct of non-
Indians on fee lands within its reservation
when that conduct threatens or has some di-
rect effect on the political integrity, the eco-
nomic security, or the health or welfare of the
tribe.
Id. at 565-66, 101 S.Ct. at 1258 (citations omit-
ted). This passage thus describes two exceptions
to the general rule that Indian tribes may not
exercise civil authority over the conduct of non-
members on alienated, non-Indian land within a
reservation.
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tate] has established the jurisdictional facts
by a preponderance of the evidence, as dis-
tinguished from merely establishing a prima
facie case of jurisdiction.” Id. at 3861 The
district court entered an order enjoining the
tribal court from proceeding on the merits.
Id. at 391. It remanded the case to the
tribal court for the limited purpose of con-
ducting an evidentiary hearing on the issues
of personal and subject matter jurisdiction.
Thus, under the distriet court’s order, this
case has been remanded to tribal court for
further proceedings as to both personal and
subject matter jurisdiction, and the tribal
court is enjoined from proceeding -on the
merits of this case. Id. at 391-92.

Thé tribal court, tribal judge, and the Is-
tate have now appealed the issuance of the
preliminary injunetion, pursuant to 28 U.8.C.
§ 1292(a)(1). They argue the Rosebud Sioux
Tribal Court has inherent and exclusive jur-
isdiction over the personal property rights
vested in the Estate. The Breweries have
cross-appealed, asserting the order remand-
ing the case for evidentiary hearings on jur-
isdiction should be vacated, and this eourt
should hold that the tribal court lacks subject
matter jurisdiction. Although the parties as-
sert differing viewpoints as to whether the
district court properly issued a preliminary
injunction, we need not review this holding
since, as we discuss infra, we find the tribal
court lacks subject matter . jurisdiction over
the Estate’s claims against the non-Indian
Breweries.!! '

[1,21 We begin our discussion of subject
matter jurisdiction by noting that, “absent
express authorization by federal statute or
treaty; tribal jurisdiction over the conduet of
nonmembers exists only in limited circum-
stances.” -~ Strate v. A-1 Contractors, —

10. In the original tribal court decision, the tribal
‘¢ourt did not conduct an evidentiary hearing but
found The Estate had established a prima facie
case of jurisdiction. The Rosebud Sioux Su-
preme Court faulted the tribal court for not sepa-
rating the discussions of personal and subject
matter jurisdiction. The supreme court, ‘al-
though remanding the case for “prompt trial on
the merits,” did state that upon remand, “if there

" [were] any subsequent questions of credibility or
fact,” the plaintiff must establish the “jurisdic-
tional facts” by a preponderance of evidence.
JA at 187.

U.s. . ——, 117 S.Ct. 1404, 1409, 137
1.Ed2d 661 (1997) (citing Oliphant v. Su-
quamish Indian Tribe, 435 U.S. 191, 93 S.Ct.
1011, 55 L.Ed.2d 209 (1978) and Montana v.
United States, 450 U.S. 544, 101 S.Ct. 1245,
67 L.Ed.2d 493 (1981)).12 “ Indian tribes do,
however, “retain inherent sovereign power to
exercise some forms of civil jurisdiction over
non-Indians on their reservations.” Mon-
tana, 450 U.S. at 565, 101 S.Ct. at 1258
(emphasis added). The operative phrase is
“on their reservations.” Neither Montana
nor ‘its progeny purports to allow Indian
tribes to exercise civil jurisdiction over the
activities or conduct of non-Indians oceurring
outside their reservations.

[3-5]  The activities at issue in this case
are the Breweries’ manufacture, sale, and
distribution of Crazy Horse Malt Liquor. It
is undisputed that the Breweries do not con-
duet those activities on the Rosebud Sioux
Reservation or within South Dakota. Thus,
because the conduct and activities at issue
here ‘did not occur on the Rosebud Sioux
Reservation, we do not believe Montana s
discussion of activities of non-Indians on fee
land within a reservation is relevant to the
facts of this case. ‘More importantly, the
parties fail to cite a case in which the adjudi-
catory power of the tribal court vested over
activity occurring outside the confines of a
resérvation. The mere faet that 2 member
of a tribe or ‘a tribe itself has a cultural
interest in conduet occurring outside a reser-
vation does not create jurisdiction of a tribal
court under its powers of limited inherent
sovereignty. The analysis of Montana, and
the cases the Montana Court discussed, ex-
pressly or implicitly recognize tribes’ limited
authority over activity occurring within the
reservation and tribes’ lack of authority “to

11. Although the Tribe has now made a claim
over the same subject matter in-the tribal court,
it is not a party to this appeal: . Nonetheless, the
preliminary injunction issued by the district
court enjoined the tribal court from exercising
subject matter jurisdiction as to the claim made
by the Tribe against all of the non-Indian defen-
dants. o

12. There is no federal statute or treaty conferring
subject matter jurisdiction over the Estate’s
claims to the tribal court.
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determine their external relations.” Mon-
tana, 450 U.S. at 564, 101 S.Ct. at 1258
(quoting United States v. Wheeler, 435 U.S.
313, 326, 98 S.Ct. 1079, 1087, 55 L.Ed.2d 303
(1978)). As Montana emphasizes, “exercise
of tribal power beyond what is necessary to
protect tribal self-government or to control
internal relations is inconsistent with the de-
pendent status of the tribes, and so cannot
survive without express Congressional dele-
gation.” Id.

At the time of the tribal court proceedings,
as well as at the time of the issuance of the
district court’s injunetion, neither the parties
nor the various tribunals directly involved in
this case had the benefit of the United States
Supreme Court’s recent decision in Strate v.
A-1 Comtractors. Onece again, however, the
facts of Strate, like Montana, relate to use
by non-Indians of fee lands within a reserva-
tion. Strate does, however, harmonize Mon-
tang with other cases addressing tribal civil
authority over nonmembers. See Strate, —
US. at ———-—— 117 S.Ct. at 1409-14.

In Strate, Lyle Stockert, a non-Indian
driver of a truck owned by A-1 Contractors,
a non-Indian company, collided with the auto-
mobile of Gisela Fredericks, a non-Indian
widow of a deceased member of the Three
Affiliated Tribes of the Fort Berthold Indian
Reservation. Id. at ——, 117 S.Ct. at 1408.
The collision occurred on a state highway
that crossed through reservation land.
Fredericks filed a personal injury suit in
tribal court, and the tribal court concluded it
had jurisdiction to adjudicate Fredericks’
claims. Id. -

Shortly thereafter, Stockert and A-1 Con-
tractors filed suit in federal district court,
seeking a declaratory judgment that, as a
matter of federal law, the tribal court lacked
Jjurisdiction to adjudicate the claims. Id. The
district court concluded the tribal court had
civil jurisdiction over Fredericks’ claims
against Stockert and A-1 Contractors, and
on cross-motions for summary judgment, it
dismissed the suit. Id. at ——, 117 S.Ct. at
1409. A divided panel of the Court of Ap-
peals for the Eighth Circuit affirmed. Id.
Following a rehearing en banec, and in an
eight-to-four decision, the Eighth Circuit
Court of Appeals reversed the distriet court’s
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judgment, concluding that under Montana,
the tribal court lacked subject matter juris-
diction over the dispute. Id.

The United States Supreme Court af-
firmed the en banc decision. The Court
equated the state-held highway to non-Indian
fee land and concluded the Montena rule and
its two exceptions governed the issue of jur-
isdiction. Id. at ——, 117 S.Ct. at 1414.
With respect to Montana, the Court stated:

Montana thus described a general rule

that, absent a different congressional di-

rection, Indian tribes lack civil authority

over the conduct of nonmembers on non-

Indian land within a reservation, subject to

two exceptions: The first exception relates

to nonmembers who enter consensual rela-
tionships with the tribe or its members;
the second concerns activity that directly
affects the tribe’s political 'integrity, eco-
nomic security, health, or welfare.
Strate, at —— - ——, 117 8.Ct. at 1409-10.
The Court concluded neither Montana ex-
ception conferred tribal court jurisdiction
over Fredericks’ claims. Id at —— - ——,
117 S.Ct. at 1415-16. i

[6,7] In finding that the claims arising
from this particular automobile accident did
not fall within the reach of the tribal court’s
adjudicatory power, the Court also discussed
the ‘exhaustion requirement now well-estab-
lished in the cases of National Farmers Un-
ton Ins. Cos. v. Crow Tribe, 471 U.S. 845, 105
S.Ct. 2447, 85 L.Ed.2d 818 (1985), and Iowa
Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 107
S.Ct. 971, 94 L.Ed2d 10 (1987). Id. at
—————, 117 8.Ct. at 1410-13. In doing
s0, the Court made clear that the exhaustion
rule is based upon “prudential” policies and
is not jurisdictional. Id. at ——, 117 S.Ct. at
1413. We need not further elaborate on the
detailed analysis of the Strate case other
than to emphasize the Court’s admonition set
forth in footnote 14 at page 1416, wherein the
Court observed:

When, as in this case, it is plain that no

federal grant provides for tribal gover-

nance of nonmembers’ conduct on land
covered by Montana ’s main rule, it will be
equally evident that tribal courts lack adju-
dicatory  authority over disputes arising
from such conduct. As in criminal pro-
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ceedings, state or federal courts will be the

only forums competent to adjudicate those

disputes. Therefore, when - tribal-court
jurisdiction over an action such as this one
is challenged in federal court, the other-
wise applicable exhaustion requirement,
must give way, for it would serve no pur-
pose other than delay.

Strate, at —— n. 14, 117 S.Ct. at 1416 n. 14

(citations omitted). _

Suffice it to say neither the tribal court nor
the Estate claim that the first exception of
Montana, regarding nonmembers entering
consensual relationships with a tribe or its
members, applies in this case. Thus, the
primary issue the parties. raise on appeal
relates to Montana’s second exception,
namely that the activity engaged in by the
nonmember Breweries “directly affects the
tribe’s political integrity, economic security,
health, or welfare.” Strate, at —, 117
S.Ct. at 1410. As we have noted, however,
we deem this issue misleading.

[8,9]1 Itis a fundamental fact in the pres-
ent case that the Breweries do not manufac-
ture, sell, or distribute Crazy Horse Malt
Liquor on the Reservation. The tribal court
asserts that the Breweries do engage in the
sale of other beverages, including some alco-
holic beverages, on the Reservation. We
find, as did the distriet court, that this argu-
ment is irrelevant: This is not the activity
for which complaint is made. The only
grounds upon which the Rosebud Sioux Su-
preme Court asserted subject matter juris-
diction was that the Breweries’ conduet af-
fects the health and welfare of the Tribe in
that the Tribe should be able to provide a
forum for resolution of harm suffered by its
members on the Reservation. The district
court rejected this reasoning and stated:

If providing a forum for its members

would be a sufficient reason to confer sub-

ject matter jurisdiction upon the tribal
courts when a.tribal member is a party to

a lawsuit, it follows that the tribal courts

would always have civil subject matter jur-

isdiction over non-Indians. There would
have been no reason for the discussion in

Montana regarding the broad general rule

of no civil jurisdiction over non-Indians

and the two narrow exceptions to that

-general rule. Therefore, this Court does
not agree that the second Montana excep-
tion provides tribal civil subject  matter
jurisdiction over the brewing companies in
this case, under the present record.

J.A. at 388. We agree with this conclusion.

{10,111 On appeal, the tribal court also
asserts that although Crazy Horse Malt Li-
quor was not sold on the Rosebud Sioux
Reservation, it was advertised outside the
Reservation and on the Internet (available to
tribal members on the Reservation), and
therefore, it had a direct effect upon tribal
members. We find this contention specious.
Advertising outside the Reservation and on
the Internet does not fall within the rubric of
directly affecting the health and welfare of
the Tribe. The Internet is analogous to the
use of the airwaves for national broadecasts
over which the Tribe ean claim no proprie-
tary interest, and it cannot be said to consti-
tute non-Indian use of Indian land.

Following the admonition of the Supreme
Court in Strate, we think it plain that the
Breweries' conduct outside .the Rosebud
Sioux Reservation does not fall within the
Tribe’s inherent sovereign authority. We
deem it clear the tribal court lacks adjudica-
tory authority over disputes arising from
such conduct. We emphasize that our deci-
sion in this case does mot turn upon the
merits of the claims asserted by the Estate.
The Estate and other interested parties may
assert these claims in federal distriet court.
Our holding relates solely to the adjudicatory
authority of the tribal court.

Under the circumstances, we see no need
for further exhaustion. We therefore vacate
the order of remand for further exhaustion.
In view of our holding that the tribal court
lacks adjudicatory authority, we also see no
further need for the preliminary injunction
the district court issued. We are confident
that all the parties will be governed by the
law of the case. We therefore order the
preliminary injunction dissolved.

For the foregoing reasons, the judgment of
the district court is hereby vacated, and the
case is. remanded to the district court with
instruetions that the district court amend its
judgment to hold that the Rosebud Sioux
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Tribal Court lacks adjudicatory authority
over the dispute arising from the Breweries’
use of the Crazy Horse name in the manufae-
turing, sale and distribution of Crazy Horse
Malt Liquor outside the Rosebud Sioux Res-
ervation.

IT IS SO ORDERED.
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After passenger who was injured in au-
tomobile accident settled claim against driv-
er’s insurer and executed agreement that
released from liability “all other persons who
are or might be liable,” passenger sued coun-
ty, alleging that it was negligent in signing
and striping of road on which accident oc-
curred. -The United States District Court
for the District of North Dakota, Patrick
Conmy, J., granted summary judgment for
county, and thereafter denied passenger’s
motion for relief from judgment. Passenger
appealed. The Court of Appeals, Heaney,
Circuit Judge, held that release executed by
passenger relieved county from liability.

Affirmed.

Bright, Circuit Judge, issued dissenting
opinion.

1. Contracts €176(2)

Under North Dakota law, whether con-
tract is ambiguous is question of law to be
decided by court.

133 FEDERAL REPORTER, 3d SERIES

2. Evidence <=397(1)

Where contract is clear and unambigu-
ous, North Dakota law does not permit court
to examine parol evidence to contradict
terms of agreement.

3. Release €=29(1)

Under North Dakota law, county that
was sued for negligent signing and striping
of road on which plaintiff auto passenger was
injured in accident was relieved from liability
by virtue of general release that passenger
executed in favor of driver’s insurer; even
though county was not party to release and
was not specifically named therein, release,
by its own terms, applied to “all other per-
sons who are or might be lable.” NDCC
32-38-04.

4. Statutes ©=226

Where question of statutory construction
remains open, North Dakota law allows court
to seek interpretive guidance from other
states that have adopted uniform laws.

5.  Federal Courts €829

Court of Appeals reviews for abuse of
discretion grant or denial of motion for relief
from judgment. Fed.Rules Civ.Proc.Rule
60(b), 28 U.S.C.A.

6. Federal Civil Procedure €=2651.1

Automobile passenger who sued county
for negligent signing and striping of road on
which passenger was injured in accident was
not entitled to relief from judgment holding
that, under North Dakota law, his execution
of general release in favor of driver’s insurer
also released county from liability; although
passenger claimed that his agreement with
insurer should be reformed, he failed to dem-
onstrate that exceptional circumstances pre-
vented him from seeking reformation prior to
bringing his claim against county. Fed.
Rules Civ.Proc.Rule 60(b), 28 U.S.C.A.

William Herauf, Dickinson, ND, argued,
for appellant.

Randall J. Bakke, Bismarck, ND, argued,
for appellee.



