












3.Rem ovaloftheEastern Indians



































































H eam lin Intpt.

H eam lin Intpt.

H eam lin Intpt.

H eam lin Intpt.

John Johnston,Intpt.

































































Footnotes

1 Violence against Indians who would exercise their rights is not a ghost in a history book nor a deed which we can ascribe

to long dead, anonymous ancestors. The threat of violence today was documented in a recent article by Tom Opre in

the Detroit Free Press, which is reproduced in part below:

DETROIT FREE PRESS/SUNDAY, AUG. 27, 1978

Confrontations have come close so far. Rock and bottle-throwing incidents, boat sinkings and swampings, torn and stolen

gillnets and innumerable heated verbal exchanges along with pushing and shovings are the limit so far in the Charlevoix

area. Coast Guard patrols had to protect Indian boats in some incidents. Both sides have armend themselves prior to

this in Upper Peninsula incidents earlier, but no shots were fired.

(It's reported reliably, though, that one Indian netter, launching in Round Lake and moving under the channel bridge to

Lake Michigan, was very accurately bombed by local white fishermen and their families. The bombs? Bagged up contents

from camper porta-potties. Police agencies are now patroling the briges.)

“We don't want Indian gear destroyed or anyone -- on either side -- hurt,” Washington emphasized. “We don't want any

more Wounded Knees on our hands,” a reference to South Dakota troubles a few years ago where both Indians and

federal officers were killed.

A DNR observer at Charleviox told me the situation has cooled somewhat in the past week, though.

“Indians seemed to have backed off a bit,” he said. “Maybe that's because most of the boat launching sites are closed

to them now.” Indians operate from small boats launched by hand at the lakeshore. The operations are efficient, though.

DNR estimates of the best single day's catch off Norweed was 14,000 pounds, most of it whitefish. Lake trout and salmon

are taken regularly, though.

The heinous deeds of our ancestors appear no further from us than our present ability to restrain the “frontiersmen” lost

in our more civilized and more self-righteous society.

2 American Heritage Pictorial History of the Presidents, Vol. 1. P. 224 (1968).

3 The Treaty of Saginaw of 1819, 7 Stat. 203 (1819), secured the area around the thumb of the lower peninsula. The

negotiation of that treaty is not only typical of treaty negotiations, but also reveals how General Lewis Cass, Secretary

of War in 1836, dealt with the Indians in 1819, when he was a commissioner. When General Cass was leaving for the



negotiations in which he planned to “procure a cession of that valuable territory,” he realized he had a very difficult

assignment because the Indians had not received the annuity they had been promised in an 1807 Treaty. Treaty of Nov.

17, 1807 (7 Stat. 105.) Accordingly, he secured a personal bank loan for the amount of the “annuity” (which was in fact

a grant) so that he might have silver to place before the Indians during the negotiation. As Cass put it, he got the money

so that he would “be able to comply with past engagements before I call upon the Indians to perform others.” F. Dustin,

The Saginaw Treaty of 1819, 8 (1919). He displayed the silver during the negotiations and gave it to the Indians only

after they signed the new treaty. Thus, the consideration from the first treaty served to secure not only the first treaty,

but the second also.

Although Cass had made extensive preparations to ensure that the Indians would be there when he arrived, few Indians

had come. He sent out runners to gather missing chiefs and tribal leaders, but did not wait for them to arrive. He began

negotiations at once. S. Gross, Indians, Jack and Pines, 1962, at p. 17. Cass' actions were an aggressive pursuit of his

objective of acquiring “that valuable land.”

The Indians were primitive and uncivilized, but they knew what they wanted, and they did not want to move out of Michigan

beyond the Mississippi. They wanted to stay on their hunting grounds.

The Chief, O-Ge-maw-ke-to, addressed Cass' proposal of cession as follows:

“ ‘You do not know our wishes. Our people wonder what has brought you so far from your homes. Your young men have

invited us to come and light the council fire. We are here to smoke the pipe of peace, but not to sell our lands. Our American

Father wants them. Our English Father treats us better. He has never asked for them. Your people trespass upon our

hunting grounds. You flock to our shores. Our waters grow warm; our land melts like a cake of ice. Our possessions grow

smaller and smaller. The warm wave of the white man rolls in upon us and melts us away. Our women reproach us. Our

children want homes. Shall we sell from under them the spot where they spread their blankets? We have not called you

here. We smoke with you the pipe of peace.’ ”

History of Saginaw County, 151 (1881).

The account of Cass' speech reads as follows:

“To this the Commissioner replied with earnestness, reproving the speaker for arrogant assumption, that their Great

Father at Washington had just closed a war in which he had whipped their Father, the English king, and the Indians

too; that their lands were forfeited in fact by the rules of war, but that he did not purpose to take them without rendering

back an equivalent, notwithstanding their late acts of hostility; that their women and children should have secured to

them ample tribal reserves on which they could live, unmolested by their white neighbors, where they could spread their

blankets and be aided and instructed in agriculture.”

History of Saginaw County, 151 (1881).

This humiliation was in fact contrary to the provisions of the Treaty of Ghent with Great Britain ending the War of 1812.

Under that treaty the Indians regained in full the rights which Cass, impelled by the zest of his heroism, declares do not

exist. After this initial session, negotiations continued in the presence of Cass' soldiers and 60 other whites, until a treaty

was signed in ceremony for which Cass supplied 5 barrels of whiskey. Saginaw Treaty of 1819, 17 (1919).

To meet the resistance brought about by the Indians' desire to retain their hunting grounds, Cass assured them they

could continue to hunt in the forests. S. Gross, supra, at 17. By this deception and by granting them the silver vested

under the earlier treaty, Cass induced the Indians to believe, mistakenly, that they had won a victory and could retain

their lands and their earlier treaty rights.

It is reported that in other negotiations Cass told Ohio Indians he would take a cession of their lands from Michigan

Indians if the Ohio Indians did not sell. He brought the Michigan Indians to Ohio for the negotiations. (Tr. 493.)

4 Similar coercion was effected in different fashion in treaty negotiations with the Osages:

On the 8th of November, 1808, Peter Chouteau, the United States' agent for the Osages, arrived at Fort Clark. On the

10th he assembled the Chiefs and warriors of the Great and Little Osages in council, and proceeded to state to them the

substance of a treaty, which, he said, Governor Lewis had deputed him to offer the Osages, and to execute with them.

Having briefly explained to them the purport of the treaty, he addressed them to this effect, in my hearing, and very nearly

in the following words: “You have heard this treaty explained to you. Those who now come forward and sign it, shall be

considered friends of the United States and treated accordingly. Those who refuse to come forward and sign it shall be

considered enemies of the United States, and treated accordingly.” The Osages replied in substance, “that if their great

American father wanted a part of their land he must have it, that he was strong and powerful, they were poor and pitiful,



what could they do? He had demanded their land and thought proper to offer them something in return for it. They had

no choice, they must either sign the treaty or be declared enemies of the United States.” George C. Silbey, factor at Fort

Osage, cited in Schmeckebier, the Office of Indian Affairs, Its History, Activities, and Organization (1927), pp. 59-60.

5 Because this action commenced before the repeal of 28 U.S.C. s 2281 on August 12, 1976, that statute and interpretative

case law applies to this motion. See, Pub.L. 94-381, s 7.

6 Swift v. Wickham, 382 U.S. 111, 122, 124-29, 86 S.Ct. 258, 15 L.Ed.2d 194 (1965); See also, Moe v. Confederated Salish

and Kootenia Tribes, 425 U.S. 463, 481 n. 17, 96 S.Ct. 1634, 48 L.Ed.2d 96 (1976).

7 The Department of Natural Resources officers were sued in their official capacities. Names of the current holders of the

positions have been substituted for those named in the Amended Complaint. See Fed.R.Civ.P. 25(d) (1).

8 Id.

9 The above comment on the negotiations on the Treaty of Ghent was placed in historical perspective by Samuel Eliot

Morison in The Oxford History of the American People (1965) at 397-98:

To the astonishment and distress of the American peace commissioners . . . their opposite numbers were instructed to

admit neither impressment nor neutral rights as even subjects of discussion. The United States must abandon all claims to

the Newfoundland fisheries, the northeastern boundary must be revised to provide a direct British road between St. John,

N.B., and Quebec; and the northwest boundary must also be rectified to give Canada access to the Upper Mississippi.

Finally, the old project of an Indian satellite state north of the Ohio river was revived. Adams, an experienced diplomat,

expected the negotiations to terminate on this point, and prepared to go home. Henry Clay, untrained in diplomacy but

an expert poker player, was confident the British would recede, as they did. On 16 September, the British commissioners

were instructed to drop the Indian project.

10 Defendants' Exhibit 312 contains a detailed list of the claims traders submitted for payment under the treaty. For example,

Edward Biddle received more than $45,000 (Ex. 312, Claim No. 63, Tr. 1621). Rix Robinson, Robert Stuart, John Holiday,

John Hulbert and Henry Levake received, in toto, approximately $57,000 as claimants under the treaty. (Ex. 312, Tr.

1625-33.) Altogether, claimants or creditors received $220,954.57 under the treaty. (Ex. P-321, Tr. 1633.) All these

persons played a major role in the treaty process, including accompanying various bands to Washington, D.C. Most

of these persons were listed at the end of the treaty signifying their attendance and participation in the negotiation

process. Perhaps the most prominent figure in the treaty process was Henry Schoolcraft. His family members received

approximately $53,000 under the treaty as creditors to the Indians. (Ex. P-132; Tr. 1636-42.)

11 American Heritage Pictorial History of the Presidents, Vol. 1, p. 224 (1968).

12 25 U.S.C. s 71.

13 Schoolcraft's behavior as a negotiator is also shown in another Michigan treaty. During the negotiations of an 1837 treaty

with the Saginaw Chippewas Schoolcraft met an impasse. The Indians would not sign unless the treaty granted 640

acres to a doctor who served them during a smallpox epidemic. It did not; they refused to sign and left. Schoolcraft later

recalled them and assured them the proposed version of the treaty contained the provision. They signed on the basis of

this representation. It still did not. History of Saginaw County (1881) p. 157.

14 The price per acre of ceded land happens to coincide with the price traders charged per quart of whiskey at the time.

(Tr. 245.)

15 The dedication to the Indian way of life is illustrated by the Chippewa and Ottawa reaction upon seeing the land west of

the Osage River to which the government wished the Indian tribes to remove. Once they saw that there were no “sugar

bush,” or sap bearing maple trees, an important part of their life, the Indians refused to consider removal any further.

(Tr. 1414, D. Ex. 62, 95.)

16 In addition, it should be noted that the granting language of the treaty is quite limited: “The Ottawa and Chippewa nations

of Indians cede to the United States All the tract of country within the following boundaries : . . . .” (Emphasis supplied.)

Notably absent are the words such as “all their right, title, and interest.” Cf. Treaty of August 3, 1795, with the Wyandots,

Delawares, Shawanoes, Ottawas, Chippewas, Potawatimes (sic), Miamis, Eel River, Weea's Kickapoos, Piankashaws,

and Kaskaskias, 7 Stat. 49 (cede and relinquish forever, all their claims to the lands); Treaty of May 31, 1796 with the

Seven Nations of Canada, 7 Stat. 55 (cede, release and quit claim . . . forever, all the claim, right or title . . . ); Treaty

of November 17, 1807, with the Ottaway, Chippeway, Wyandotte, and Pottawatamie (sic) Nations, 7 Stat. 105 (agree to

cede, and forever quit claim . . . all right, title, and interest which said nations now have, or claim, or ever had, Treaty of

September 8, 1823, with the Florida Tribes, 7 Stat. 224 (do cede and relinquish all claim or title which they may have . . .);



Treaty of June 2, 1825, with the Great and Little Osage Tribes, 7 Stat. 240 (do cede and relinquish to the United States,

all their right, title, interest, and claim, to lands . . .); Treaty of October 23, 1826, with the Miami Tribe, 7 Stat. 300 (cede

to the United States all their claim to the land).

17 Dr. Clifton has a background in the field of descriptive linguistics and is familiar with languages spoken by the Ottawa,

Chippewa and Potawatomi.

18 The financial claims released by Article 3 are well documented in the record. They are specifically enumerated a number

of times. One key document is a letter from Henry Gilbert, the Indian Agent for Michigan, to the Commissioner of Indian

Affairs, of March 6, 1854, in which he lists the claims of the Indians which should be settled in a new treaty (Ex. P-82

and 82A):

The Indians of Michigan are principally of the Chippewa tribe. There are also remaining small remnants of the Ottawas

& Pottawatomies. Their business with the Government is mainly based upon the stipulation of the Treaty of Washington

of March 28th, 1836. The Annuities due by this Treaty will expire with two more payments in 1855. The only remaining

claims of the Indians under it upon the General Government will then be

1. For amount withheld & invested in stocks, $1000 per annum for 20 years. See Art. 4. $20,000 to which sum the accrued

interest should be added.

2. For amount due the Indians for limiting their reservations by Senate Amendment to Art. 4 $200,000.

3. A reasonable commutation for lands west of the Mississippi to which they would have been entitled had they removed

thither & in estimating this item the expenses of removal & subsistence, all which has been saved to the United States

should be taken into account.

All other Treaty stipulations for the benefit of the Michigan Indians are permanent in their nature & under them small

annuities have been paid for many years. They are as follows

The Chippewas of Saginaw have also a claim upon the government under the Treaty of Detroit of Jan. 14, 1837 & which

was modified & explained by the Treaty of Flint of Dec. 20, 1837 & the Treaty of Saginaw of Jan. 23, 1838 for the proceeds

of the lands ceded by that Treaty whenever the same shall be sold.

I am of the opinion that all these claims of every description may be settled and compromised with the Indians, with great

benefit to them & advantageously to the United States.

In valuing the various claims against the United States for purposes of arriving at a settlement figure, agent Gilbert, who

was also a treaty commissioner, made the following calculation during the negotiations (Ex. P-19 and 19A, pp. 51-52):

Agent Gilbert: My Brothers I want to say a word to you. The Commissioner thinks that we can put this money matter into

a shape that will enable you between now & Monday to arrive at a conclusion. I give you then the following amounts.

Reservations $200,000 Annuity Retained 26,000 Imprt. Fund 50,000

In conceding the last amount as a basis for your deliberations, if the Commissioner on his return to Washington finds the

amount more or less, you will be paid accordingly. Our impression is that, that is what is due. You may further estimate

the sum of $30,000 for equitable claims on the removal, outfit, & subsistence matter. You may further estimate the annuity

of $1700 at $30,000 which seems to us its value. This makes in all $336,000. That is the amount the Commissioner is

willing you should take as the basis of your calculations.

As a final example, the treaty commissioners explained the claims in their letter of transmittal of the treaty in the following

terms (Ex. P-19 and 19A, pp. 4-5):

“In consideration therefore of the difference in the value of the western lands, and the home now secured to the Indians

in Michigan and in the release and discharge of the United States from all claims or demands on account thereof, or

on account of the claims for ”articles and equipments to each person“ and also in discharge and full satisfaction of the

$200,000 stipulated to be paid them in lieu of the reservations by the Senate's amendment to the 4th Article of the treaty

of 1836, and in like discharge of the sum which has accumulated from the investment of the $1,000 per annum, provided

for by the 4th Article of the treaty aforesaid, and in discharge of the $1,700 permanent annuity due to the Ottawas and

heretofore specifically alluded to; in fact, in lieu and satisfaction of all claims, legal or equitable, on the part of said Indians

jointly and severally against the United States for land, money or other things guaranteed to them by the stipulations of

any former treaty or treaties (excepting the rights of fishing and encampment secured to the Chippewas of Sault Ste.

Marie by the treaty of June 16, 1820) the United States are to pay to them or expend for their benefit, the sum of $538,400

in manner following, viz: . . . .”



Thus, even though on several occasions the legal and equitable claims released by Article 3 were carefully enumerated,

there is not the slightest hint that the fishing right was included. Aside from the issue of compensation for the impairment

of the reservation and fishery at the Sault rapids, dealt with separately in the Treaty of August 2, 1855 (11 Stat. 631)

which was itself a financial matter the Treaty of 1855 had nothing whatever to do with the fishing rights of the Indians of

the treaty area. There is nothing in the treaty minutes or other documents to indicate that fishing rights were discussed

at all, or that the Indians were told that their existing fishing activities would be in any way curtailed or restricted by the

treaty. (Tr. 326-28.)

19 “The most celebrated opinion written by Justice John McLean of Ohio during his thirty-one years on the Supreme Court

was his dissent in Dred Scott v. Sanford. (60 U.S. (19 How.) 393, 15 L.Ed. 691) His biographer states that McLean's

dissent was perhaps the most important of all of the opinions in the case because it ‘expressed the northern consensus

on the slavery question and was eventually written into the Constitution by the Civil war and the fourteenth amendment.’

” History of the Sixth Circuit, a Bicentennial Project, at 51. (Cites omitted.)

20 See Settler v. Lameer, 507 F.2d 231 (9th Cir. 1974); United States v. Ahtanum Irrigation District, 236 F.2d 321, 327 (9th

Cir. 1956), Cert. denied, 352 U.S. 988, 77 S.Ct. 386, 1 L.Ed.2d 367 (1957), Reh. denied, 338 F.2d 307 (9th Cir. 1964),

Cert. denied, 381 U.S. 924, 85 S.Ct. 1558, 14 L.Ed.2d 683 (1965).

21 This Court has referred to treaties made with the Indians as “not a grant of rights to the Indians, but a grant of rights from

them a reservation of those not granted.” United States v. Winans, 198 U.S. 371, 381, 25 S.Ct. 662, 49 L.Ed. 1089.

22 The British record with regard to treatment of the American Indians is remarkably better than that of the United States.

For an Indian expression of this viewpoint, see the speech of O-Ge-Maw-Ke-to, n. 3, Supra.

23 In Choctaw Nation v. Oklahoma, 397 U.S. 620, 623, 90 S.Ct. 1328, 1334, 25 L.Ed.2d 615, Reh. denied, 398 U.S. 945,

90 S.Ct. 1834, 26 L.Ed.2d 285 (1970), the Supreme Court was required to interpret certain treaties to determine whether

a reservation included the streambed of the Arkansas River. The Court concluded that the language “. . . thence down

the main channel of the Arkansas River” was purposefully included and ruled that the tribe did have title to the bed of

the river. If the United States had wanted to exclude the streambed it could have described the cession by reference to

the north side or bank of the Arkansas River.

24 4 Stat. 411. American Heritage Pictorial History of the Presidents, Vol. 1, p. 224 (1968).

25 The language of two removal treaties introduced into evidence clearly establishes this point. The 1833 Treaty with the

Chippewa (Ex. P-188) includes the following language:

And it is further agreed that as fast as the said Indians shall be prepared to emigrate, they shall be removed at the

expense of the United States, and shall receive subsistence while upon the journey, and for one year after their arrival at

their new home. It being understood, that the said Indians are to remove from all that part of the land now ceded, which

is within the State of Illinois, immediately on the ratification of this treaty, but to be permitted to retain possession of the

country north of the boundary line of the said State, for the term of three years, without molestation or interruption and

under the protection of the laws of the United States.

The 1832 Treaty with the Winnebago (Ex. P-187) provided in pertinent part:

The exchange of the two tracts of country to take place on or before the first day of June next; that is to say, on or before

that day, all the Winnebagoes now residing within the country ceded to them, as above, shall leave the said country,

when, and not before, they shall be allowed to enter upon the country granted by the United States, in exchange.

Later in that same treaty, Article XI provided:

Article XI: In order to prevent misapprehensions that might disturb peace and friendship between the parties to this treaty,

it is expressly understood that no band or party of Winnebagoes shall reside, plant, fish, or hunt after the first day of June

next, on any portion of the country herein ceded to the United States.

26 See McClanahan v. Arizona Tax Com'n, supra at 172. See also Byran Itasca County, 426 U.S. 373, 96 S.Ct.

2102, 48 L.Ed.2d 710 (1976), where the Supreme Court construed a federal statute authorizing states, under certain

circumstances, to assume civil and criminal jurisdiction over reservation Indians so as not to include state or local taxing

authority to affect Indian lands or Indian income derived from activities within reservations.

27 Geer v. Connecticut, 161 U.S. 519, 16 S.Ct. 600, 40 L.Ed. 793 (1896).

28 Cf. New Mexico State Game Com'n v. Udall, 410 F.2d 1197 (10th Cir. 1969), Cert. denied sub nom., New Mexico State

Game Com'n v. Hickel, 396 U.S. 961, 90 S.Ct. 429, 24 L.Ed.2d 426 (1969); Lacoste v. Department of Conservation,



263 U.S. 545, 549, 44 S.Ct. 186, 68 L.Ed. 437 (1924); Hunt v. United States, 278 U.S. 96, 100, 49 S.Ct. 38, 73 L.Ed.

200 (1928).
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