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General Disclaimers

• I am not a “regular” dependency/ICWA attorney; 
my background is litigation.





Areas covered

• How do I know if the GAL/foster parents is/are 
getting advice from an outside group?

• What can I do if my case starts getting media 
coverage?

• How do I handle an ICWA case in a state without 
any Indian tribes?

• How do I deal with a biased GAL?



External Advocacy Groups



Recognizing external involvement

• Unexplained sudden increase in ICWA knowledge
• Use of anti-ICWA talking points in arguments
• Use of “canned” ICWA challenges in pleadings
• Unexplained attacks on a tribe or its attorneys
• Outside groups or attorneys may be involved 
“behind the scenes”



Examples of anti-ICWA language

• Close family members are “strangers”
• What the Goldwater Institute calls “racial strangers” 

others have called “family members” for centuries.

• Indian reservations are “bad places”
• References to crime rates on reservations

• Tribal courts are “unfair” forums



Canned arguments

• Equal Protection
• Tenth Amendment
• Existing Indian Family Exception

• Now “repackaged” as minimum contacts

• Unauthorized Practice of Law



Responding to canned arguments

• “For every canned argument, there is an equal or 
greater canned response.” ~ Murphy (2018)

• Know your resources and how much to devote on 
any given issue



Unauthorized practice of law



Litigation strategies

• Bring in additional attorneys (if possible)
• Ask for help
• Learn the state dependency law:

• Code provisions
• Juvenile court rules
• Local rules



News Media



News media

• ABA Model Rule 3.6 “Trial Publicity”
• Applies only to attorneys

• State law regarding dependency cases varies 
significantly

• Qualitatively evaluating news media sources
• Who is your audience?
• National v. local v. tribal

• Recognizing “friendly” media sources



ABA Rule 3.6



Before going forward…

• From 1987 to 1994, I was a faculty member in 
communications (UNLV, Southern Utah University, 
Miami University)

• Time spent on communications is time spent away 
from your case.



Press release v. press statement

• Are you on offense or defense?
• When to use a press release:

• To publicize a favorable decision
• To counter negative publicity
• Distributed to various media outlets

• When to use a press statement:
• Generally reactionary
• Distributed when requested



Drafting a press statement

• Keep it short and concise
• Use plain language
• Write it like a reporter
• Incorporate quotations from tribal leaders
• Remember your audience
• Prepare ahead of time



Talking to the press

• Obtain appropriate authority
• Let the reporter talk
• Prepare “sound bites” ahead of time



Geographic Challenges



A look at Indian 
County



Litigating in states with limited Native 
presence

• Learn local rules and practices
• Assume and plan for the worst case scenario:

• Consider reported appellate cases on ICWA’s transfer 
provision, 25 U.S.C. § 1911(b)

• Consider reported appellate cases on good cause to 
deviate from ICWA’s placement preferences, 25 U.S.C. 
§ 1915(b)

• Consider appellate decisions like this:



Tribal attorney as educator

• Q. Why do state courts rarely take action on UPL 
allegations?

• A. They want you there.
• Embracing your role as an advocate/educator:

• Prepare and file trial briefs
• Shorter is better in juvenile court
• Keep trial briefs issue specific

• Trial courts may be more receptive than appellate 
courts

• Educate aligned attorneys on ICWA provisions



Focus on the big picture

• In re C.J., Jr. (Ohio)
• Tenth District (intermediate appellate court) reversed 

the Juvenile Court’s order recognizing the tribal court 
order and granting transfer

• Goldwater has not appeared in the Juvenile Court
• But now we have the Pacific Legal Foundation…

• Actions taken before the case was remanded:
• Prepared (amended) motion to remove the GAL
• ICPC approval for tribal placement



Guardian ad litem Bias



Guardian ad litem bias

• A recurring problem in ICWA cases is the GAL becoming a 
“de facto” advocate for the foster placement

• Know the state law and rules for GALs as well as case law 
on grounds for removal:

• What are the GAL’s duties?
• Do the GAL’s actions (1) further the discharge of his/her 

duties; or (2) violate those duties?
• What does “best interests of the child” mean?

• Removal is very rare; generally reviewed under abuse of 
discretion standard.
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