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UNITED	STATES	DISTRICT	COURT	
	

DISTRICT	OF	COLUMBIA	
	

	

THE	KOI	NATION	OF	NORTHERN	CALIFORNIA,	 |		Case	No.:	

	 	 	 	 	 	 	 |	

a	federally	recognized	Indian	tribe,		 	 |		

	 	 	 	 	 	 	 |			

	 	 	 Plaintiff,	 	 	 |	

	 	 	 	 	 	 	 |		COMPLAINT	FOR	DECLARATORY	
v.	 	 	 	 	 	 	 |		AND	INJUNCTIVE	RELIEF	
	 	 	 	 	 	 	 |		
UNITED	STATES	DEPARTMENT	OF	THE	 	 |	

INTERIOR,	 	 	 	 	 	 |	

	 	 	 	 	 	 	 |	

and	 	 	 	 	 	 	 |	

	 	 	 	 	 	 	 |	

RYAN	ZINKE,	in	his	official	capacity	as	the		 |			

United	States	Secretary	of	the	Interior,	 	 |	

	 	 	 	 	 	 	 |	

and,	 	 	 	 	 	 	 |	

	 	 	 	 	 	 	 |			 	 	 	

MICHAEL	BLACK,	in	his	official	capacity	as	the	 |	

Acting	Assistant	Secretary	of	the	Interior	for	 |	

Indian	Affairs,	 	 	 	 	 |	

	 	 	 	 	 	 	 |	 	 	 	 	

	 	 	 Defendants.	 	 	 |	

	

COMPLAINT	FOR	DECLARATORY	AND	INJUNCTIVE	RELIEF	

Plaintiff	Koi	Nation	of	Northern	California	(“Koi”	or	the	“Koi	Nation”)	is	a	federally	

recognized	Indian	tribe	headquartered	in	Santa	Rosa,	California,	and	brings	this	action	for	

declaratory	relief	against	the	United	Sates	Department	of	the	Interior	(the	“Department”),	

Secretary	 of	 the	 Interior	 Ryan	 Zinke	 in	 his	 official	 capacity	 (the	 “Secretary”),	 and	 Acting	

Assistant	Secretary	of	 the	 Interior	 for	 Indian	Affairs	Michael	Black	 in	his	official	 capacity	

(the	“ASIA”),	and	states:	
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INTRODUCTION	

	 The	 Koi	 Nation	 is	 a	 landless	 federally	 recognized	 Indian	 tribe	 based	 in	 northern	

California.	 	 The	 Koi	 Nation	 enjoyed	 a	 government-to-government	 relationship	 with	 the	

United	States	until	1956,	when	Congress	conveyed	the	Nation’s	lands	for	the	construction	

of	 a	municipal	 airport.	 	The	Department	of	 the	 Interior	misconstrued	 the	 legislation	as	 a	

termination	of	the	Koi	Nation,	and	the	Tribe	has	been	paying	the	price	ever	since.	

	 For	nearly	a	half	century	–	from	1956	until	2000	–	the	Federal	Government	severed	

its	 government-to-government	 relationship	 with	 the	 Koi	 Nation,	 and	 simply	 treated	 the	

Tribe	as	though	it	did	not	exist	as	an	Indian	tribe.		Federal	agencies	denied	services	to	the	

Koi	Nation,	and	the	Department	of	the	Interior	would	not	acquire	land	in	trust	for	the	Tribe.		

In	December	2000,	the	Department	of	the	Interior	acknowledged	its	wrongful	treatment	of	

the	 Koi	 Nation	 and	 restored	 the	 United	 States’	 government-to-government	 relationship	

with	the	Tribe.					

	 The	 Indian	Gaming	Regulatory	Act	 (“IGRA”)	generally	prohibits	 Indian	 tribes	 from	

conducting	gaming	on	lands	acquired	in	trust	after	October	17,	1988.		But,	IGRA	does	allow	

certain	Indian	tribes	to	conduct	gaming	on	lands	acquired	after	that	date	if	they	had	their	

status	 as	 a	 federally	 recognized	 Indian	 tribe	 terminated	 prior	 to	 IGRA’s	 enactment	 and	

were	later	restored	to	federal	recognition.		At	the	time	of	IGRA’s	enactment,	the	Defendants	

treated	 the	Koi	Nation	as	 though	 it	had	been	 terminated,	 and	would	not	allow	 it	 to	even	

have	 lands	 placed	 into	 trust	 status	 –	 let	 alone	 conduct	 gaming	 on	 tribal	 lands.	 	 The	

Defendants	later	restored	the	Koi	Nation’s	status	as	a	federally	recognized	Indian	tribe.		

On	 January	 19,	 2017	 (the	 “January	 19th	 Decision”)(attached	 as	 Exhibit	 1),	 the	

Defendants	 issued	 a	 final	 determination	 that	 the	 Koi	 Nation	was	 not	 restored	 to	 federal	
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recognition	for	purposes	of	IGRA.		According	to	the	Defendants,	federal	regulations	do	not	

allow	 the	 Koi	 Nation	 to	 be	 considered	 as	 a	 restored	 Indian	 tribe	 because	 the	 Federal	

Government	 erred	 in	 the	 first	 place	 by	 treating	 the	 Koi	 Nation	 as	 though	 it	 had	 been	

terminated.		The	January	19th	Decision	squarely	conflicts	with	the	Defendants’	treatment	of	

similarly	situated	tribes.	

The	Koi	Nation	 is	challenging	 the	 January	19th	Decision	as	a	violation	of	 IGRA,	 the	

United	States	Constitution,	and	the	Indian	Reorganization	Act’s	prohibition	against	federal	

agencies	 diminishing	 the	 privileges	 and	 immunities	 of	 one	 Indian	 tribe	 relative	 to	 other	

federally	recognized	Indian	tribes.													

NATURE	OF	THE	CASE	

1. The	Koi	Nation	is	seeking	a	declaration	that	it	qualifies	as	an	Indian	tribe	“restored	to	

federal	recognition”	under	IGRA,	pursuant	to	25	U.S.C.	§	2719.	

2. The	 Koi	 Nation	 is	 seeking	 a	 declaration	 that	 the	 Department	 of	 the	 Interior’s	

regulation	at	25	C.F.R.	§	292.10	is	invalid	on	its	face	because	it	invalidly	narrowed	the	

statutory	 scope	 of	 the	 phrase	 “restored	 to	 federal	 recognition”	 under	 IGRA;	 and	 it	

diminishes	the	privileges	and	immunities	of	the	Koi	Nation	relative	to	other	federally	

recognized	Indian	tribes	in	violation	of	25	U.S.C.	§	5123(f)	by	excluding	Indian	tribes	

restored	 by	 administrative	 reaffirmation	 from	 classification	 as	 a	 “tribe	 restored	 to	

Federal	recognition”	under	IGRA.	

3. In	 the	 alternative,	 the	 Koi	 Nation	 is	 seeking	 a	 declaration	 that	 the	 Defendants’	

application	 of	 the	 regulation	 at	 25	C.F.R.	 §	 292.10	 in	 the	 January	 19,	 2017	decision		

diminishes	the	privileges	and	immunities	of	the	Koi	Nation	relative	to	other	federally	

recognized	Indian	tribes	in	violation	of	25	U.S.C.	§	5123(f).	
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4. In	 the	 alternative,	 the	 Koi	 Nation	 is	 seeking	 an	 order	 to	 set	 aside	 the	 Defendants’	

January	19,	2017	decision	because	it	was	arbitrary,	capricious,	and	not	in	accordance	

with	the	law	pursuant	to	5	U.S.C.	§	706(2)	and	failed	to	recognize	that	the	Koi	Nation	

satisfied	the	requirements	of	25	C.F.R.	§	292.10	as	a	tribe	reaffirmed	and	recognized	

under	the	ambit	of	25	C.F.R.	Part	83.				

5. The	Koi	Nation	is	also	seeking	injunctive	relief	from	the	Defendants’	January	19,	2017	

determination	 that	 it	 does	 not	 constitute	 a	 tribe	 “restored	 to	 federal	 recognition”	

pursuant	to	25	U.S.C.	§	2719.	

PARTIES	

6. Plaintiff	Koi	Nation	of	Northern	California	is	a	federally	recognized	Indian	tribe	which	

is	 included	 in	 the	Department	of	 the	 Interior’s	annual	 listing	of	 federally	recognized	

tribes	published	in	the	Federal	Register	pursuant	to	the	Federally	Recognized	Tribes	

List	Act	of	1994,	Pub.	L.	No.	103-454	(Nov.	2,	1994),	25	U.S.C.	§	5130-31.	See,	Bureau	

of	Indian	Affairs,	Indian	Entities	Recognized	and	Eligible	to	Receive	Services	From	the	

United	 States	 Bureau	 of	 Indian	 Affairs,	 81	 Fed.	 Reg.	 26826	 (May	 4,	 2016).	 The	 Koi	

Nation	was	 previously	 named	 the	 “Lower	 Lake	 Rancheria,”	 and	 is	 the	 successor	 in	

interest	 to	 the	rights	and	obligations	of	 the	Lower	Lake	Rancheria.	See	80	Fed.	Reg.	

45893	(August	3,	2015).	

7. Defendant	United	States	Department	of	 the	 Interior	 is	 the	 federal	agency	statutorily	

charged	 with	 the	 primary	 administration	 of	 the	 Federal	 Government’s	 trust	

responsibility	to	Indian	tribes.	See,	25	U.S.C.	§§	2	and	9.	

8. Defendant	Ryan	Zinke	is	sued	in	his	official	capacity	as	the	United	States	Secretary	of	

the	Interior,	is	vested	with	broad	authority	to	carry	out	the	United	States’	obligations	
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toward	Indian	tribes,	and	with	the	authority	to	execute	various	laws	relating	to	Indian	

tribes.	

9. Defendant	Michael	 Black	 is	 sued	 in	 his	 official	 capacity	 as	 the	 Acting	 United	 States	

Assistant	Secretary	of	 the	 Interior	 for	 Indian	Affairs,	and	has	the	authority	 to	act	on	

behalf	of	the	Secretary	of	the	Interior	to	deliver	services	to	Indian	tribes	throughout	

the	United	States.	

JURISDICTION	AND	VENUE	

10. This	Court	has	jurisdiction	over	this	matter	under	28	U.S.C.	§§	1331	and	1362,	as	it	is	

a	 claim	 brought	 by	 a	 federally	 recognized	 Indian	 tribe	 arising	 under	 federal	 law,	

including:	 IGRA,	 25	 U.S.C.	 §§	 2701,	 et	 seq.;	 the	 Indian	 Reorganization	 Act	 (the	

“IRA”)(as	amended)	at	25	U.S.C.	§	5101,	et	seq.;	 the	Administrative	Procedure	Act,	5	

U.S.C.	 §§	 701,	 et	 seq.	 (the	 “APA”);	 and,	 the	 Declaratory	 Judgment	 Act,	 28	 U.S.C.	 §§	

2201-02.		

11. Venue	is	proper	in	this	District	pursuant	to	28	U.S.C.	§	1391	in	that	a	substantial	part	

of	the	events	or	omissions	giving	rise	to	the	claim	have	occurred	in	this	District,	and	

the	 Defendants	 are	 officers	 or	 employees	 of	 the	 United	 States	 and	 may	 be	 found	

within	the	District.	

12. There	is	an	actual	and	immediate	dispute	between	the	Koi	Nation	and	the	Defendants	

regarding	the	Koi	Nation’s	status	as	an	Indian	tribe	“restored	to	federal	recognition”	

under	25	U.S.C.	§	2719.	

CITATION	OF	DOCUMENTS	

13. This	Complaint	contains	citations	to	statutes	and	federal	regulations	that	are	publicly	

available.	 A	 select	 number	 of	 documents	 cited	 in	 this	 Complaint	 are	 attached	 as	
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exhibits,	but	many	more	are	government	documents	that	will	need	to	await	the	filing	

of	the	Administrative	Record	by	the	Department	of	the	Interior	for	authentication	and	

citation	purposes.		

FACTUAL	ALLEGATIONS:	HISTORY	OF	THE	KOI	NATION’S	STATUS	

14. The	Koi	Nation	is	a	federally	recognized	Indian	tribe	with	its	headquarters	located	in	

Santa	Rosa,	California.	

15. The	United	States	does	not	presently	hold	any	 lands	 in	trust	 for	 the	Koi	Nation,	and	

the	Koi	Nation	does	not	have	an	Indian	reservation.	

16. The	Koi	Nation	traces	its	origins	to	the	Village	of	Koi,	which	was	located	on	an	island	

in	Clear	Lake	in	northern	California.	See	January	19th	Decision	at	2	(Exhibit	1).	

17. The	members	of	the	Koi	Nation	have	continuously	resided	in	northern	California	for	

more	 than	 17,000	 years,	 in	 territory	 ranging	 from	 the	 northern	 edge	 of	 the	 San	

Francisco	Bay	to	Clear	Lake.	

18. The	Koi	Nation	has	engaged	in	nation-to-nation	relations	with	Russia,	Spain,	Mexico,	

and	the	United	States	since	time	immemorial.	

19. The	Koi	Nation	was	not	a	signatory	to	the	(unratified)	1851	United	States	Treaty	with	

the	 Cal-a-na-po;	 but,	 that	 treaty	 indicated	 that	 successors	 in	 interest,	 like	 the	 Koi	

Nation,	 would	 enjoy	 the	 same	 rights	 and	 benefits	 as	 the	 tribal	 signatories	 to	 the	

Treaty.		

20. On	January	25,	1916,	the	United	States	purchased	a	tract	of	approximately	141	acres	

in	Lake	County,	California,	which	became	the	Tribe’s	Rancheria.	January	19th	Decision	

at	2	(Exhibit	1).	
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21. In	1935,	 the	Bureau	of	 Indian	Affairs	(the	“BIA”)	certified	a	 list	of	 twenty	Rancheria	

residents	 eligible	 to	 vote	 in	 elections	 conducted	 pursuant	 to	 the	 Indian	

Reorganization	Act.	Id.	at	2.	Records	of	the	BIA	also	indicate	that	an	IRA	organizational	

vote	for	Lower	Lake	was	held	and	the	Tribe	approved	the	IRA.				

22. In	 early	 1951,	 the	 Lake	 County,	 California	 (“Lake	 County”)	 Board	 of	 Supervisors	

(“Board”)	contacted	the	BIA	about	the	possibility	of	acquiring	the	Rancheria	for	use	as	

a	municipal	airport.	Id.	at	2.	

23. The	BIA	advised	the	Board	that	any	purchase	of	the	Rancheria,	or	of	any	part	of	the	

Rancheria,	would	require	the	approval	of	Congress.	Id.	at	2.	

24. Legislation	 to	 effectuate	 the	 transfer	 was	 enacted	 on	 March	 29,	 1956	 and	 July	 20,	

1956.	 	 These	 Acts	 (together,	 the	 “Lower	 Lake	 Act”)	 authorized	 the	 Secretary	 to	

complete	the	sale	of	the	Rancheria	to	Lake	County,	but	collectively	were	for	sale	of	the	

Rancheria	only	and	did	not	address	or	authorize	termination	of	the	tribe’s	status	as	a	

federally	recognized	Indian	tribe.			

25. The	Koi	Nation	has	been	without	a	land	base	since	that	time.	Id.	at	3.	

26. In	 1958,	 Congress	 enacted	 “An	 Act	 to	 provide	 for	 the	 distribution	 of	 the	 land	 and	

assets	 of	 certain	 Rancherias	 and	 reservations	 in	 California,	 and	 for	 other	 purposes,	

better	known	as	the	“Rancheria	Act.”	Id.	at	3	citing	Pub.	L.	85-671	(72	Stat.	619).	

27. The	Rancheria	Act	 authorized	 the	Secretary	 to	begin	 the	process	of	 terminating	 the	

government-to-government	 relationship	 between	 the	 United	 States	 and	 several	

named	tribes,	and	of	selling	those	tribes’	lands	and	distributing	the	proceeds	of	those	

sales	to	the	tribes’	members.	Id.	at	3.	
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28. Following	 the	 Lower	 Lake	 Act	 and	 the	 Rancheria	 Act,	 the	 United	 States	 ceased	

government-to-government	relations	with	the	Koi	Nation,	and	treated	the	Koi	Nation	

as	though	Congress	had	terminated	its	status	as	a	federally	recognized	Indian	tribe.	

29. From	1956	to	2000,	the	United	States	did	not	provide	any	services,	and	in	fact	denied	

services,	to	the	Koi	Nation	that	are	typically	provided	to	Indian	tribes	because	of	their	

status	as	Indians;	nor	did	the	United	States	perform	any	of	the	fiduciary	duties	for	the	

Koi	Nation	which	are	typically	performed	for	federally	recognized	Indian	tribes.	

30. Between	1958	and	2000,	the	United	States	consistently	omitted	the	Koi	Nation	from	

published	 lists	 identifying	 Indian	 tribes	 recognized	 by	 the	 United	 States,	 including	

lists	mandated	by	the	Federally	Recognized	Tribes	List	Act	of	1994.	

31. The	United	 States’	de	 facto	 termination	 of	 the	 Koi	 Nation	 after	 the	 Lower	 Lake	 Act	

prevented	the	Tribe	from	establishing	a	reservation	or	acquiring	lands	in	trust	by	the	

time	Congress	enacted	IGRA	in	1988.	

32. A	February	1,	1975	BIA	Division	of	Law	Enforcement	publication	listed	the	Koi	Nation	

(at	the	time,	the	“Lower	Lake	Rancheria”)	as	having	been	terminated	in	1956.	

33. A	1975	BIA	publication	identified	the	Koi	Nation	as	among	a	number	of	Indian	tribes	

that	had	been	terminated.		January	19th	Decision	at	3	(Exhibit	1).	

34. On	October	21,	1980,	an	official	in	the	BIA	issued	a	letter	to	the	Director	of	the	BIA’s	

Sacramento	 Area	 Office	 seeking	 approval	 to	 place	 the	 Koi	 Nation	 on	 the	 list	 of	

federally	recognized	Indian	tribes,	and	added	that	such	approval	should	“include	[the]	

date	 restored.”	 The	 BIA	 ultimately	 declined	 to	 include	 the	 Koi	Nation	 on	 the	 list	 of	

federally	 recognized	 Indian	 tribes.	 	 See,	 Internal	 Memorandum	 Bureau	 of	 Indian	

Affairs	(Oct.	21,	1980)(Exhibit	2).		
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35. On	 November	 20,	 1995,	 the	 BIA	 issued	 a	 letter	 to	 the	 Koi	 Nation	 (the	 “Brafford	

Letter”)	 denying	 a	 request	 for	 tribal	 government	 grant	 funding,	 and	 explaining	 that	

the	Koi	Nation	was	not	a	federally	recognized	Indian	tribe.	The	“Brafford	Letter”	also	

recommended	 that	 the	 Koi	 Nation	 seek	 recognition	 under	 the	 BIA’s	 regulatory	

process	for	federal	acknowledgment	of	Indian	tribes.		See,	Letter	to	Chairman	Beltran	

from	Harold	M.	Brafford,	Bureau	of	Indian	Affairs	(Nov.	20,	1995)(Exhibit	3).	

36. On	 December	 18,	 1995,	 the	 United	 States	 Department	 of	 Housing	 and	 Urban	

Development	 issued	 a	 letter	 to	 the	 Koi	 Nation	 in	 which	 it	 stated	 that	 it	 could	 not	

provide	services	to	the	Koi	Nation	because	it	was	“not	recognized	as	an	Indian	tribe.”		

See,	Letter	to	Chairman	Beltran	from	Robert	G.	Barth,	U.S.	Department	of	Housing	and	

Urban	Development	(Dec.	18,	1995)(Exhibit	4).		

37. 	On	June	21,	1995,	the	Advisory	Council	on	California	Indian	Policy	wrote	to	Interior	

Assistant	 Secretary	 Ada	 Deer	 stating	 that	 Koi	 Nation	 qualifies	 for	 administrative	

recognition	 under	 the	 criteria	 enumerated	 in	 25	 CFR	 §	 83.8	 –	 Previous	 Federal	

Acknowledgment.	 	 See,	 Letter	 to	 Assistant	 Secretary	 Ada	 Deer	 from	 Polly	 Girvin,	

Advisory	Council	on	California	Indian	Policy	(June	21,	1995)(Exhibit	5).	

38. On	 November	 19,	 1999,	 the	 Bureau	 of	 Indian	 Affairs	 convened	 a	 meeting	 in	

Healdsburg,	California	with	Koi	Nation	officials	including	its	Chairman.	The	meeting	is	

summarized	 in	 a	 September	 14,	 2000	 Memorandum	 from	 the	 Central	 California	

Agency	 to	 the	 Pacific	 Region.	 Among	 other	 BIA	 officials,	 the	 Chief,	 Branch	 of	

Acknowledgement	and	Research	attended.	The	meeting	resulted	in	an	understanding	

among	the	attendees	 that	should	additional	research	suggest	 that	Koi	should	not	be	

considered	 as	 terminated,	 administrative	 reaffirmation	 of	 the	 Tribe’s	 federal	
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recognition	would	be	sought.		

39. The	United	States	Indian	Health	Service	Manual	also	excluded	the	Koi	Nation’s	tribal	

members	 from	 Indian	 Health	 Services	 programs	 on	 the	 grounds	 that	 Koi	 had	 been	

terminated.			

40. On	September	14,	 2000,	 the	 Superintendent	 for	 the	BIA’s	 Central	 California	Agency	

issued	 a	 memorandum	 to	 the	 Director	 of	 the	 BIA’s	 Pacific	 Region	 (the	

“Superintendent’s	2000	Memo”)	stating	that	“the	Lower	Lake	Rancheria	 is	presently	

considered	 terminated”	 by	 the	 BIA.	 	 See,	 Memorandum	 Superintendent,	 Central	

California	Agency,	Bureau	of	Indian	Affairs	(Sept.	14,	2000)(Exhibit	6).	

41. The	Superintendent’s	2000	Memo	noted	that	“it	would	be	unconscionable	for	the	BIA	

to	continue	to	consider	the	[Koi	Nation]	as	terminated.”		See,	Id.	(Exhibit	6).	

42. On	December	 29,	 2000,	 the	 ASIA	 issued	 a	 letter	 to	 the	 Koi	 Nation	 “reaffirming	 the	

Federal	 recognition	 of	 the	 Lower	 Lake	 Rancheria,”	 and	 stating	 that	 the	 Koi	 Nation	

would	be	included	on	the	BIA’s	annual	list	of	federally	recognized	Indian	tribes.		See,	

Letter	 to	 Chairman	 Beltran	 from	 Assistant	 Secretary	 Kevin	 Gover	 (Dec,	 29,	

2000)(Exhibit	7).	

43. On	 that	 same	 day,	 December	 29,	 2000,	 the	 ASIA	 issued	 a	memorandum	 to	 various	

officials	 within	 the	 BIA	 stating	 that	 the	 United	 States	 erred	 in	 refusing	 to	 provide	

services	to	the	Koi	Nation	and	not	placing	it	on	the	list	of	federally	recognized	Indian	

tribes.	 	 See,	Memorandum	from	Assistant	Secretary	–	 Indian	Affairs	 to	BIA	Regional	

Director	(December	29,	2000)(Exhibit	8).	The	ASIA	observed	that	 the	Tribe’s	“tribal	

status	 has	 been	 continuously	maintained	 by	 the	 tribal	members.”	 Id.	 He	 added	 “for	

reasons	 not	 clearly	 understood,	 [the	 Tribe	 was]	 simply	 ignored	 as	 the	 BIA	 went	
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through	 fundamental	 and	 philosophical	 changes	 .	 .	 .	 .”	 Id.	 He	 described	 the	 Tribe’s	

omission	 from	 the	 list	 of	 federally	 recognized	 tribes	 as	 “an	 unfortunate	 part	 of	 the	

Bureau’s	 legacy,”	 and	 he	 described	 his	 own	 action	 in	 reaffirming	 the	 Tribe	 as	

“correct[ing]	this	egregious	oversight.”	Id.		

44. On	December	23,	2010,	the	Director	of	the	BIA’s	Pacific	Region	issued	a	memorandum	

to	the	ASIA	stating:	

Today,	Lower	Lake	requests	consideration	as	a	restored	 tribe	

under	 [25	 C.F.R.]	 Part	 292	 due	 to	 the	 unusual	 circumstances	

that	 brought	 them	 to	 this	 point	 in	 time.	 Consistent	with	 case	

law	 and	 our	 relationship	 with	 the	 Lower	 Lake	 Rancheria	 we	

believe	that	they	should	be	considered	a	“restored	tribe”	under	

Section	 20	 of	 the	 Indian	 Gaming	 Regulatory	 Act.	

Documentation	 shows	 that	 the	 United	 States	 for	 all	 intensive	

[sic]	 purposes	 considered	 Lower	 Lake	 terminated	 until	 they	

were	restored	to	recognition.	

	

See,	Memorandum	to	Assistant	Secretary	–	Indian	Affairs	from	Pacific	Region	Director	(Dec.	

23,	2010)(Exhibit	9).	

FACTUAL	ALLEGATIONS:	THE	INDIAN	GAMING	REGULATORY	ACT	AND	THE	PART	
292	REGULATIONS	

	

45. On	October	17,	1988,	Congress	enacted	the	Indian	Regulatory	Gaming	Act	(“IGRA”)	for	

the	purpose,	 inter	alia,	of	providing	statutory	limitations	on	the	operation	of	gaming	

facilities	 by	 Indian	 tribes	 on	 Indian	 lands	 by	 limiting	 the	 locations	 on	which	 Indian	

tribes	may	conduct	gaming.	

46. IGRA	defines	“Indian	lands”	at	IGRA	Section	4(4),	25	U.S.C.	§	2703(4),	as	those	lands	

that	 as	 of	 October	 17,	 1988,	 were	 –	 (A).	 .	 .	 lands	 within	 the	 limits	 of	 any	 Indian	

reservation;	and,	(B)	.	.	.	lands	title	to	which	is	either	held	in	trust	by	the	United	States	

for	 the	 benefit	 of	 any	 Indian	 tribe	 or	 individual	 or	 held	 by	 any	 Indian	 tribe	 or	

individual	 subject	 to	 a	 restriction	 by	 the	 United	 States	 against	 alienation	 and	 over	
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which	an	Indian	tribe	exercises	governmental	power.		

47. IGRA	generally	prohibits	 Indian	gaming	on	 lands	acquired	 in	 trust	after	October	17,	

1988.	See,	25	U.S.C.	§	2719.	

48. IGRA	permits	Indian	gaming	on	lands	acquired	in	trust	after	October	17,	1988,	which	

qualify	 for	 enumerated	 exceptions,	 including	 the	 “restored	 lands”	 exception	

established	 by	 IGRA	 Section	 20(b)(1)(B)(iii),	 25	 U.S.C.	 §	 2791(b)(1)(B)(iii),	 and	

defined	as	–	“(B)	lands	.	.	.	taken	into	trust	as	part	of	–	(iii)	the	restoration	of	lands	for	

an	Indian	tribe	that	is	restored	to	Federal	recognition.”		

49. In	 2008,	 two	 decades	 after	 IGRA’s	 enactment,	 the	 Department	 promulgated	

regulations	to	implement	the	exception	to	IGRA’s	prohibition	against	gaming	on	lands	

acquired	 in	 trust	after	October	17,	1988.	Those	 regulations	are	 codified	at	25	C.F.R.	

Part	292	(the	“Part	292	Regulations”).	See	73	Fed.	Reg.	29354	(May	20,	2008).	

50. The	 Part	 292	 Regulations	 attempted	 to	 clarify	 which	 Indian	 tribes	 could	 be	

considered	as	“restored	to	Federal	recognition”	under	IGRA.	

51. 25	 C.F.R.	 §	 292.10	 is	 titled	 “How	 does	 a	 tribe	 qualify	 as	 having	 been	 restored	 to	

Federal	recognition,”	and	states:	

For	a	tribe	to	qualify	as	having	been	restored	to	Federal	recognition	

for	 purposes	 of	 §	 292.7,	 the	 tribe	 must	 show	 at	 least	 one	 of	 the	

following:	

	

(a) Congressional	 enactment	 of	 legislation	 recognizing,	

acknowledging,	 affirming,	 reaffirming,	 or	 restoring	 the	

government-to-government	 relationship	 between	 the	 United	

States	 and	 the	 tribe	 (required	 for	 tribes	 terminated	 by	

Congressional	action);	

	

(b) Recognition	 through	 the	 administrative	 Federal	

Acknowledgment	Process	under	§	83.8	of	this	chapter;	or	

	

(c) A	 Federal	 court	 determination	 in	which	 the	United	 States	 is	 a	
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party	or	court-approved	settlement	agreement	entered	into	by	

the	United	States.		

	

52. The	Part	292	Regulations	limited	the	scope	of	the	term	“Indian	tribe	that	is	restored	

to	Federal	recognition”	in	a	narrower	fashion	than	had	previously	been	applied	under	

IGRA.	 Specifically,	 the	 text	 of	 §	 292.10	 appears	 to	 exclude	 Indian	 tribes	 that	 were	

wrongfully	treated	by	the	United	States	as	though	they	were	lawfully	terminated,	and	

that	were	later	restored	to	federal	recognition	by	administrative	action.	

53. The	 preamble	 to	 the	 25	 CFR	 Part	 292	 regulations	 states,	 “Neither	 the	 express	

language	of	IGRA	nor	its	legislative	history	defines	restored	tribe	for	the	purposes	of	

2719(b)(1)(B)(iii).	…		We	believe	Congress	intended	restored	tribes	to	be	those	tribes	

restored	 to	Federal	 recognition	by	Congress	or	 through	the	Part	83	regulations.”	73	

Fed.	Reg.	at	29363.	

54. The	 Preamble	 also	 states:	 “The	 only	 acceptable	 means	 under	 the	 regulations	 for	

qualifying	as	a	restored	tribe	under	IGRA	are	by	Congressional	enactment,	recognition	

through	the	Federal	acknowledgment	process	under	25	C.F.R.	§	83.8,	or	Federal	court	

determination	in	which	the	United	States	is	a	party	and	concerning	actions	by	the	U.S.	

purporting	 to	 terminate	 the	 relationship	or	 a	 court-approved	 settlement	 agreement	

entered	 into	 by	 the	 United	 States	 concerning	 the	 effect	 of	 purported	 termination	

actions.”	Id.	at	29363.	

55. The	 Part	 292	 Regulations	 included	 a	 “grandfather	 clause”	 for	 final	 agency	 actions	

issued	prior	to	their	promulgation,	as	well	as	“written	opinion[s]”	issued	prior	to	the	

effective	date	of	the	regulations,	but	which	do	not	constitute	final	agency	actions.	See,	

25	C.F.R.	§	292.26.	
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FACTUAL	ALLEGATIONS:	THE	DEFENDANTS’	TREATMENT	OF	SIMILARLY	SITUATED	
TRIBES	

	
56. On	March	 22,	 1994,	 Ada	 E.	 Deer,	 the	 Assistant	 Secretary	 of	 the	 Interior	 for	 Indian	

Affairs,	 issued	a	 letter	 to	Chairman	of	 the	 Ione	Band	of	Miwok	 Indians	 in	California	

“reaffirming”	 the	 Ione	 Band’s	 status	 as	 a	 federally	 recognized	 Indian	 tribe	 after	

several	 decades	 during	 which	 the	 United	 States	 treated	 it	 as	 though	 it	 were	 not	 a	

recognized	 tribe.	 Quoted	 in	No	 Casino	 in	 Plymouth,	 et	 al.	 v.	 Jewell,	 136	 F.	 Supp.	 3d	

1166,	1176	(E.D.	Cal.	Sept.	30,	2015)	appeal	pending.	

57. On	 September	 19,	 2006,	 an	 Associate	 Solicitor	 for	 the	 Department	 of	 the	 Interior	

concluded	that	the	Ione	Band	of	Miwok	Indians	constituted	a	tribe	“restored	to	federal	

recognition”	under	IGRA,	stating:	

The	 positions	 taken	 by	 the	 Department	 in	 Federal	 court	 and	

before	[the]	IBIA	against	the	Band	are	wholly	inconsistent	with	

that	 position	 and	 as	 such	 manifest	 a	 termination	 of	 the	

recognized	 relationship.	 Assistant	 Secretary	 Deer’s	 review	 of	

the	matter	and	reaffirmation	of	Commissioner	Bruce’s	position	

amounts	 to	a	 restoration	of	 the	Band’s	 status	as	a	 recognized	

Band.	 Under	 the	 unique	 history	 of	 its	 relationship	 with	 the	

United	States,	 the	Band	should	be	considered	a	restored	tribe	

within	the	meaning	of	IGRA.1	

	

58. In	his	September	19,	2006	opinion,	the	Associate	Solicitor	noted	that	the	Department	

was	developing	the	Part	292	Regulations,	which	include	25	C.F.R.	§	292.10,	at	the	time	

it	was	considering	the	Ione	Band	of	Miwok	Indians’	status	under	IGRA.	

59. On	May	24,	2012,	 the	Department	of	 the	Interior	 issued	a	Record	of	Decision	(ROD)	

indicating	that	it	would	acquire	land	in	trust	for	the	Ione	Band	of	Miwok	Indians,	and	

that	the	Band	could	engage	in	gaming	activities	on	those	lands	because	it	was	a	tribe	

																																																								
1	Letter	cited	in	No	Casino	in	Plymouth,	136	F.	Supp.	3d	at	1177.	
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“restored	to	federal	recognition”	under	IGRA.	ROD	cited	in	No	Casino	in	Plymouth,	136	

F.	Supp.	3d	at	1170.	

60. In	 its	 May	 24,	 2012	 decision,	 the	 Defendants	 noted	 that	 they	 were	 relying	 on	 the	

Associate	Solicitor’s	2006	opinion,	pursuant	to	the	“grandfather	clause”	contained	in	

the	Part	292	Regulations	at	25	C.F.R.	§	292.26.	

FACTUAL	ALLEGATIONS:	THE	KOI	NATION’S	2014	REQUEST	

61. On	April	28,	2014,	the	Koi	Nation	issued	a	letter	to	Assistant	Secretary	–	Indian	Affairs	

Kevin	Washburn	 requesting	a	determination	 that	 the	Koi	Nation	qualifies	 as	 a	 tribe	

“restored	to	Federal	recognition”	under	IGRA	and	its	implementing	regulations	at	25	

C.F.R.	§	Part	292	(the	“Koi	Nation	Request”).		See,	Letter	to	Assistant	Secretary	Kevin	

Washburn	from	Chairman	Beltran	(April	28,	2014)(Exhibit	10).		

62. The	Koi	Nation	specifically	requested	that	the	Defendants	issue	a	decision	that	it	met	

the	criteria	for	a	tribe	restored	to	federal	recognition	under	25	C.F.R.	Part	292	due	to	

its	 being	 recognized	 through	 the	 administrative	 Federal	 Acknowledgement	 Process	

under	25	C.F.R.	§	83.8	(previous	federal	acknowledgment).		Id.	

63. The	Koi	Nation	added	that	it	had	initiated	its	restoration	process	with	the	Department	

in	1995	by	requesting	previous	acknowledgment	status	through	25	C.F.R.	§	83.8.		Id.	

64. The	Koi	Nation	 added	 that,	while	 the	Department	 ultimately	 recognized	Koi	Nation	

without	 requiring	 the	Nation	 to	 complete	 the	 full	 petition	 process,	 it	 did	 so	 on	 the	

basis	that	DOI	utilized	an	implied	waiver	of	25	C.F.R.	Part	83.		Id.		

65. The	 Koi	 Nation	 request	 also	 argued	 that,	 while	 not	 formally	 recognizing	 the	 Koi	

Nation	 through	 the	 acknowledgment	 process,	 the	 Department	 utilized	 its	 Part	 83	

regulations	 and	 supplemented	 it	 with	 a	 separate	 finding	 that	 Koi	 Nation’s	
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government-to-government	relationship	was	never	legally	terminated	–	even	though	

BIA	treated	it	as	a	terminated	tribe.		Id.		

66. The	 Koi	 Nation	 further	 argued	 that	 the	 import	 of	 Assistant	 Secretary	 Gover’s	

December	29,	2000	decision	was	to	give	final	effect	to	the	1995	request	filed	on	Koi’s	

behalf	 by	 the	 California	 Advisory	 Council	 for	 a	 previous	 federal	 acknowledgment	

under	25	C.F.R.	§	83.8.		Id.		

67. Moreover,	the	Koi	Nation	noted	that	the	process	by	which	it	was	restored	to	federal	

recognition	was	addressed	by	this	Court	 in	Muwekma	Ohlone	Tribe	v.	Salazar,	813	F.	

Supp.	2d	170	(D.D.C.	2011)	and	the	D.C.	Circuit	Court	of	Appeals	in	Muwekma	Ohlone	

Tribe	v.	Salazar,	708	F.3d	209	(D.C.	Cir.	2013).		

68. In	discussing	the	Koi	Nation,	the	D.C.	Circuit	explained	that	the	Part	83	process	allows	

the	 Department	 to	 “apply	 its	 expertise	 …	 and	 correct	 its	 own	 errors.”	 Muwekma	

Ohlone	Tribe,	708	F.3d	209,	218	(D.C.	Cir.	2013).	

69. “In	 the	 Muwekma	 litigation,	 [the	 D.C.	 Circuit]	 Court	 ordered	 the	 Secretary	 to	

supplement	 the	Administrative	Record	with	an	explanation	of	 the	process	by	which	

the	Koi	Nation	 and	 the	 Ione	Band	of	Miwoks	were	 restored	 to	 federal	 recognition.”	

Muwekma	Ohlone	Tribe,	708	F.3d	at	214.	

70. “The	Secretary’s	 supplemental	 submission	 to	 this	Court	 in	Muwekma	 explained	 that	

the	Secretary	may	waive	any	of	the	Department’s	regulations	relating	to	Indian	tribes	

when	he	determines	that	it	is	in	the	“best	interests	of	the	Indians.”2	Muwekma	Ohlone	

Tribe,	813	F.	Supp.	2d	170	(D.D.C.	2011).	

71. In	Muwekma,	the	Secretary	explained	to	this	Court:	
																																																								
2 	Interior’s	 “Explanation	 to	 Supplement	 the	 Administrative	 Record	 –	 Muwekma	 Ohlone	 Tribe”	 dated	

November	27,	2006	[Dkt.	55	to	the	Muwekma	Ohlone	Tribe,	813	F.	Supp.	2d	170].		
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In	the	case	of	the	Ione	and	the	“reaffirmations”	done	at	the	end	

of	 2000,	 the	 Assistant	 Secretary	 did	 not	 expressly	 waive	 the	

regulations	nor	expressly	make	an	exception	to	them.	Nor	did	

the	Assistant	Secretary	articulate	a	finding	that	a	waiver	or	no	

exception	was	in	the	best	interests	of	the	Indians.	The	failure	to	

make	 an	 express	 waiver	 or	 exception	 in	 the	 regulations	 in	

handling	 Ione	and	 [the	Koi	Nation]	and	articulate	a	 finding	of	

the	 best	 interests	 of	 the	 Indians	 has	 caused	 some	 confusion.	

We	believe,	however	that	the	underlying	record	implied	that	a	

waiver	of	regulations	was	made	to	grant	the	Ione	Band	and	the	

[Koi	 Nation]	 community	 recognition	 and	 placement	 on	 the	

Federal	Register	 list	of	Indian	entities.	The	implied	waivers	of	

the	 regulations	 for	 Ione	 and	 [the	 Koi	 Nation]	 were	 much	

broader	than	other	waivers	but	were	justified	by	the	course	of	

dealings	to	acquire	and	hold	land	in	trust	for	them.3		

	
72. On	December	18,	2014,	the	Koi	Nation	sent	a	letter	to	Secretary	of	the	Interior	Sally	

Jewell	 reinitiating	 its	 April	 28,	 2014	 request,	 and	 noted	 that	 the	 Tribe	 had	 been	

waiting	eight	months	for	a	reply.			

73. On	 January	 20,	 2015,	 the	 Koi	 Nation	 supplemented	 its	 request	 in	 a	 letter	 from	 its	

attorneys,	 Wilmer	 Hale	 LLP,	 to	 Daniel	 D.	 Leweranz,	 Office	 of	 the	 Solicitor	 of	 the	

Department.			

74. On	July	15,	2016,	the	Koi	Nation	sent	an	additional	letter	to	Acting	Assistant	Secretary	

–	 Indian	 Affairs	 Larry	 Roberts	 once	 again	 requesting	 a	 determination	 that	 Koi	 is	 a	

tribe	that	was	“restored	to	Federal	recognition”	for	purposes	of	IGRA.		

75. On	 September	 9,	 2016,	 the	 Koi	 Nation’s	 attorneys,	Wilmer	Hale	 LLP,	 sent	 an	 email	

communication	to	Eric	Shepard,	Associate	Solicitor	for	Indian	Affairs,	summarizing	a	

meeting	 held	 with	 Mr.	 Shepard	 and	 Acting	 Assistant	 Secretary	 Larry	 Roberts.	 The	

letter	also	summarized	the	pending	issues	raised	at	the	meeting.	

76. On	December	20,	 2016,	 the	Koi	Nation	 attorneys	 issued	 a	 letter	 to	Acting	Assistant	

																																																								
3	Id.	
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Secretary	Larry	Roberts	making	the	following	five	points:	First,	the	plain	language	of	

the	term	“restored”	in	IGRA	compels	treating	Koi	Nation	as	a	restored	tribe;	second,	

Congress	in	IGRA	gave	no	indication	that	it	intended	to	limit	the	universe	of	restored	

tribes	 to	 congressionally	 restored	 tribes	 as	 opposed	 to	 administratively	 recognized	

tribes;	third,	DOI’s	treatment	as	a	restored	tribe	of	another	tribe	recognized	under	an	

affirmative	 restoration	process,	 the	 Ione	Band	 of	Miwok	 Indians,	 compels	 the	 same	

treatment	for	Koi	Nation;	fourth,	it	would	be	a	violation	of	the	Koi	Nation’s	“privileges	

and	immunities”	under	25	U.S.C.	§	476(f)	if	Koi	was	not	determined	to	be	restored	as	

was	the	Ione	Band	of	Miwoks	and	similarly	situated	tribes;	and,	fifth,	the	DC	Circuit’s	

decision	in	Muwekma	Ohlone	Tribe	v.	Salazar,	708	F.3d		209	(D.C.	Cir.	2013)	provides	

further	support	for	treating	Koi	as	a	restored	tribe	under	IGRA	and	for	being	subject	

to	an	implied	waiver	of	25	C.F.R.	Part	83.		

77. On	January	19,	2017,	the	Defendants	issued	the	January	19th	Decision,	which	rejected	

the	Koi	Nation’s	2014	request,	 as	 supplemented.	See,	 January	19th	Decision	 (Exhibit	

1).	

78. Specifically,	 the	 January	 19th	 Decision	 found	 that	 while	 IGRA’s	 restored	 lands	

exception	does	not	define	the	term	“restored	tribe,”	and	the	Department	has	treated	

tribes	 who	 entered	 into	 court	 approved	 settlements	 as	 “restored,”	 the	 Part	 292	

Regulations	recognize	only	three	ways	that	a	tribe	may	qualify	as	“an	Indian	tribe	that	

is	 restored	 to	 Federal	 recognition”	 –	 by	 Congress,	 by	 court	 order,	 or	 by	 Part	 83	

acknowledgement.	 It	 added	 the	 Koi	 Nation’s	 reaffirmation	 does	 not	 fall	 into	 any	 of	

those	 three	 categories	 set	 forth	 in	 the	 regulation.	 	 See,	 January	 19th	 Decision	 at	 6	

(Exhibit	1).	
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79. Accordingly,	the	Defendants	denied	the	Koi	Nation’s	request	for	a	determination	that	

it	is	“an	Indian	tribe	that	is	restored	to	Federal	recognition”	for	purposes	of	IGRA	and	

the	Part	292	Regulations.	Id.	at	7.	

80. The	January	19th	Decision	was	a	collective	response	to	the	Koi	Nation’s	submissions	to	

the	Defendants,	which	included	correspondence	dated	April	28,	2014,	December	18,	

2014,	January	20,	2015,	July	15,	2016,	September	9,	2016	and	December	20,	2016.	

81. The	January	19th	Decision	also	states,	“This	decision	constitutes	a	final	agency	action	

under	the	Administrative	Procedures	Act.”	Id.	at	2.	

COUNT	I:	THE	KOI	NATION	CONSTITUTES	AN	INDIAN	TRIBE	“RESTORED	TO	FEDERAL	
RECOGNITION”	UNDER	IGRA	

82. The	Koi	Nation	 adopts	 and	 realleges	 the	 allegations	 in	 paragraphs	 1	 through	 81	 as	

though	fully	set	forth	herein.	

83. IGRA	established	a	comprehensive	scheme	for	the	regulation	of	gaming	activities	on	

Indian	land.	

84. Among	other	things,	section	2719	of	IGRA	generally	prohibits	gaming	“conducted	on	

lands	acquired	by	the	Secretary	in	trust	for	the	benefit	of	an	Indian	tribe	after	October	

17,	1988	…”	§	2719(a).				

85. The	general	prohibition	of	gaming	on	lands	acquired	post-October	17,	1988	is	subject	

to	several	exceptions.	One	of	these	exceptions	is	at	the	core	of	this	Complaint.	

86. 	Under	section	2719(b)(1)(B)(iii)	of	 IGRA,	 Indian	 lands	are	exempt	from	the	general	

prohibition	if	such	“lands	are	taken	in	trust	as	part	of…the	restoration	of	lands	for	an	

Indian	tribe	that	is	restored	to	Federal	recognition.”	§	2719(b)(1)(B)(iii).	
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87. Congress	 did	 not	 define	 the	 phrase	 “Indian	 tribe	 that	 is	 restored	 to	 Federal	

recognition,”	 and	 interpretation	 of	 this	 phrase	 initially	 fell	 to	 the	 agencies	 that	

implement	IGRA	and	to	the	courts.	

88. The	 Department	 of	 the	 Interior	 has	 described	 this	 exception	 to	 IGRA’s	 general	

prohibition	against	Indian	gaming	on	lands	acquired	after	1988	as	an	“Equal	Footing	

Exception”	that	allows	Indian	tribes	restored	to	 federal	recognition	after	1988	to	be	

placed	 on	 “equal	 footing”	with	 tribes	 that	were	 federally	 recognized	 at	 the	 time	 of	

IGRA’s	enactment.4	

89. 	The	 term	“restored”	 in	 IGRA	was	considered	 in	Grand	Traverse	Band	of	Ottawa	and	

Chippewa	Indians	v.	U.S.	Atty.	for	Western	District	of	Michigan,	46	F.	Supp.	2d	689,	698	

(W.D.Mich.	1999)	as	follows:			

Congress	 itself	 has	 used	 the	 words	 restore	 and	 restoration	

interchangeably	with	 reaffirm	 and	 recognize	 in	 the	 course	 of	

its	 actions	 to	 restore	 recognition	 of	 previously	 recognized	

tribes.	 The	 government	 has	 pointed	 to	 no	 standard,	 accepted	

and	 exclusive	 Congressional	 use	 of	 the	 words	 restore	 and	

restoration.	Instead,	Congressional	use	of	the	words	appears	to	

have	occurred	in	a	descriptive	sense	only,	 in	conjunction	with	

action	 taken	 by	 Congress	 to	 accomplish	 a	 purpose	 consistent	

with	 the	 ordinary	 meaning	 of	 the	 words.	 In	 no	 sense	 has	 a	

proprietary	use	of	restore	and	restoration	been	shown	to	have	

occurred.5			

	
90. In	 the	 January	 19th	 Letter,	 the	 Defendants	 recognized	 that,	 in	 the	 absence	 of	 Part	

292.10(b),	 a	 reaffirmed	 tribe	 could	 be	 restored	 for	 purposes	 of	 IGRA.	 January	 19th	

Decision	at	6	(Exhibit	1).	

																																																								
4	Memorandum	 from	 Secretary	 of	 the	 Interior	 Ken	 Salazar	 to	 Assistant	 Secretary	 Larry	 Echo	 Hawk	 re	

Decisions	 on	 Indian	 Gaming	 Applications	 (June	 18,	 2010)	 (publicly	 available	 at	

https://www.bia.gov/cs/groups/public/documents/text/idc009878.pdf)	(last	accessed	on	August	1,	2017).	
5	Grand	Traverse	Band	of	Ottawa	and	Chippewa	Indians,	46	F.	Supp.	2d	at	698.	
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91. The	 Defendants	 are	 presently	 defending	 that	 position	 in	 a	 case	 involving	 the	 Ione	

Band	 of	 Miwok	 Indians	 of	 California.	 See,	 County	 of	 Amador	 v.	 United	 States	

Department	 of	 the	 Interior,	 136	 F.	 Supp.3d	 1193	 (appeal	 pending	 Ninth	 Circuit).	

January	19th	Decision	at	6	(Exhibit	1).	

92. Statutes	 are	 to	 be	 construed	 liberally	 in	 favor	 of	 the	 Indians,	 with	 ambiguous	

provisions	 interpreted	 to	 their	 benefit.	Muscogee	 (Creek)	 Nation	 v.	 Hodel,	 851	 F.2d	

1439,	1444-45	(D.C.	Cir.	1988).	

93. The	Koi	Nation	constitutes	a	tribe	“restored	to	Federal	recognition”	under	IGRA.	

94. The	 Defendants	 in	 25	 C.F.R.	 §	 292.10	 invalidly	 narrowed	 the	 broad	 statutory	 term	

“restored	 to	 Federal	 recognition”	 by	 excluding	 American	 Indian	 and	 Alaska	 Native	

tribes	recognized	by	the	Defendants’	reaffirmation	process.		

95. Section	292.10	is	invalid	and	a	violation	of	IGRA	as	a	result	of	this	exclusion.		

96. Subsections	 (a),	 (b)	 and	 (c)	 in	 Section	 292.10	 	 are	 not	 the	 subject	 of	 this	 facial	

challenge,	nor	is	the	regulation	as	a	whole,		rather	this	Count	is	limited	to	the	invalid	

exclusion	of	a	subsection	permitting	treatment	as	“restored”	of	those	tribes	that	were	

reaffirmed	in	a	similar	manner	to	the	Koi	Nation.						

97. Plaintiffs	 do	 not	 seek	 a	 new	25	CFR	§	 292.10	 rulemaking	 but	 instead	pray	 that	 the	

Court	 finds	§	292.10	may	not	be	applied	to	exclude	tribes	 like	Koi	Nation	who	were	

reaffirmed	by	Defendants.	

98. Section	 292.10(c)	 provides	 authority	 for	 a	 tribe	 to	 be	 restored	 by	 a	 “Federal	 court	

determination	 in	 which	 the	 United	 States	 is	 a	 party	 or	 court-approved	 agreement	

entered	into	by	the	United	States.”																																																			
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COUNT	II:	THE	PART	292	REGULATIONS	DIMINISH	THE	KOI	NATION’S	PRIVILEGES	
AND	IMMUNITIES	RELATIVE	TO	OTHER	INDIAN	TRIBES	IN	VIOLATION	OF	FEDERAL	

LAW	
	

99. The	Koi	Nation	 adopts	 and	 realleges	 the	 allegations	 in	 paragraphs	 1	 through	 98	 as	

though	fully	set	forth	herein.	

100. For	 nearly	 a	 half-century,	 the	 United	 States	 considered	 the	 Koi	 Nation	 to	 be	

terminated,	and	refused	to	engage	in	a	government-to-government	relationship	with	

the	Koi	Nation.	

101. The	 unilateral	 decision	 of	 the	 Executive	 Branch	 to	 cut-off	 relations	 with	 the	 Koi	

Nation	 is	 similar	 to	 the	 Federal	 Government’s	 de	 facto	 termination	 of	 the	 Grand	

Traverse	Band	of	Chippewa	and	Ottawa	Indians,	and	the	Ione	Band	of	Miwok	Indians.	

102. The	Grand	Traverse	Band	and	the	Ione	Band	were	restored	to	federal	recognition	by	

the	 Department	 of	 the	 Interior,	 and	 were	 later	 deemed	 to	 be	 tribes	 “restored	 to	

Federal	recognition”	under	IGRA.	

103. The	 Koi	 Nation	 was	 restored	 to	 federal	 recognition	 by	 the	 Department	 of	 the	

Interior	in	2000.	

104. The	25	C.F.R.	Part	292	Regulations	allow	Indian	tribes	to	be	considered	as	“restored	

to	Federal	recognition”	under	IGRA	if	 they	are	recognized	through	the	Department’s	

tribal	 acknowledgment	 regulations,	 an	 act	 of	 Congress,	 or	 a	 court	 order,	 while	

unlawfully	preventing	tribes	like	the	Koi	Nation	from	being	considered	as	“restored	to	

Federal	recognition”	simply	because	it	was	recognized	through	a	separate	legitimate	

process.	25	C.F.R.	§	292.10.		

105. The	 Indian	 Reorganization	 Act,	 as	 amended,	 prohibits	 the	 Defendants	 from	

promulgating	“any	regulation	or	mak[ing]	any	determination	pursuant	to…any	other	
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Act	 of	 Congress,	 with	 respect	 to	 a	 federally	 recognized	 Indian	 tribe	 that	 classifies,	

enhances,	 or	 diminishes	 the	 privileges	 and	 immunities	 available	 to	 the	 Indian	 tribe	

relative	to	other	federally	recognized	tribes	by	virtue	of	their	status	as	Indian	tribes.”		

25	U.S.C.	§	5123(f).	

106. The	 Part	 292	 Regulations	 unlawfully	 diminish	 the	 Koi	 Nation’s	 privileges	 and	

immunities	 relative	 to	 other	 federally	 recognized	 Indian	 tribes	 by	 preventing	 the	

Department	from	concluding	that	the	Koi	Nation	is	a	tribe	that	has	been	“restored	to	

Federal	 recognition”	 under	 IGRA	 simply	 because	 of	 the	 method	 by	 which	 the	 Koi	

Nation	was	restored	to	Federal	recognition.	

107. Defendants	 admit	 in	 the	 preamble	 to	 Section	 292.1	 that	 neither	 the	 express	

language	 of	 IGRA	 nor	 its	 legislative	 history	 defines	 “restored	 tribe.”	 73	 Fed.	 Reg.	

29363.				

108. Defendants’	 core	 rationale	 for	 excluding	 reaffirmed	 tribes	 is	 they	 did	 not	 got	

through	 the	25	C.F.R.	Part	83	 recognition	process	 and	 that	Congress	dictated	 in	 the	

Federal	 List	 Act	 that	 25	 C.F.R.	 Part	 83	 is	 the	 sole	mean	 of	 achieving	 administrative	

recognition	since	its	passage	in	1978.		The	validity	of	the	reaffirmations	in	Koi	Nation	

(2000)	and	 Ione’s	 (1994)	cases	were	defended	by	Defendants	 in	 the	Muwekma	 case	

and	the	D.C.	Circuit	adopted	their	arguments	in	large	part.										

109. The	 diminishment	 of	 the	 Koi	 Nation’s	 privileges	 and	 immunities	 and	 subordinate	

classification	relative	 to	other	 federally	recognized	 Indian	 tribes	under	 the	25	C.F.R.	

Part	292	violates	the	Indian	Reorganization	Act	at	25	U.S.C.	§	5123(f).	
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COUNT	III:	THE	DEFENDANTS’	APPLICATION	OF	THE	PART	292	REGULATIONS	
DIMINISHES	THE	KOI	NATION’S	PRIVILEGES	AND	IMMUNITIES	RELATIVE	TO	OTHER	

INDIAN	TRIBES	IN	VIOLATION	OF	FEDERAL	LAW	
	

110. The	Koi	Nation	adopts	and	re-alleges	the	allegations	in	paragraphs	1	through	109	as	

though	fully	set	forth	herein.	

111. In	the	event	that	25	C.F.R.	§	292.10	is	valid	on	its	face,	the	Koi	Nation	asserts	in	the	

alternative	that	the	Defendants’	application	of	the	Section	292.10	diminishes	the	Koi	

Nation’s	 privileges	 and	 immunities	 relative	 to	 other	 Indian	 tribes	 in	 violation	 of	

federal	law.	

112. The	United	States	acted	unilaterally	 in	abandoning	the	government-to-government	

relationship	with	the	Koi	Nation	for	nearly	a	half-century.	As	a	result	of	this	unilateral	

action,	the	Koi	Nation	was	treated	in	the	same	manner	as	other	Indian	tribes	whose	

federally	recognized	status	had	been	terminated.	

113. The	United	States	restored	its	recognition	of	the	Koi	Nation	in	2000	in	precisely	the	

same	manner	in	which	it	restored	its	recognition	of	the	Ione	Band	of	Miwok	Indians	in	

1994.	

114. The	 Defendants’	 application	 of	 25	 C.F.R.	 §	 292.10	 to	 the	 Koi	 Nation	 draws	 an	

arbitrary	 distinction	 between	 the	 Koi	 Nation	 and	 similarly	 situated	 Indian	 tribes,	

which	 is	 not	 based	 on	 the	 factual	 circumstances	 surrounding	 the	 Koi	 Nation’s	

relationship	with	the	United	States,	but	is	instead	based	upon	the	date	the	Defendants	

promulgated	the	Part	292	Regulations.					

115. The	Defendants’	discriminatory	application	of	the	standard	at	25	C.F.R.	§	292.10	to	

the	 Koi	 Nation	 violates	 the	 congressional	 prohibition	 against	 agencies	making	 “any	

decision	or	determination	pursuant	 to…any	other	Act	of	Congress,	with	respect	 to	a	
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federally	recognized	Indian	tribe	that	classifies,	enhances,	or	diminishes	the	privileges	

and	 immunities	 available	 to	 the	 Indian	 tribe	 relative	 to	 other	 federally	 recognized	

tribes….”		25	U.S.C.	§		5123(f).	

116. Specifically,	 the	Defendants’	classification	of	the	Koi	Nation	under	IGRA	unlawfully	

diminishes	its	privileges	and	immunities	relative	to	other	federally	recognized	Indian	

tribes	 that	had	 their	status	as	 federally	recognized	 Indian	 tribes	unlawfully	revoked	

by	 federal	 agencies	 and	 were	 later	 restored	 to	 federal	 recognition	 through	

administrative	action.	

COUNT	IV:	THE	JANUARY	19TH	DECISION	WAS	ARBITRARY,	CAPRICIOUS,	AND	NOT	IN	
ACCORDANCE	WITH	THE	LAW	

	

117. The	Koi	Nation	adopts	and	realleges	the	allegations	in	paragraphs	1	through	116	as	

though	fully	set	forth	herein.	

118. The	 Department	 of	 the	 Interior’s	 regulations	 governing	 the	 acknowledgment	 of	

Indian	tribes	are	set	forth	at	25	C.F.R.	Part	83.	

119. The	Part	292	Regulations	clearly	state	that	an	Indian	tribe	can	establish	that	it	is	a	

tribe	 “restored	 to	 Federal	 recognition”	 where	 it	 was	 recognized	 “through	 the	

administrative	Federal	Acknowledgment	Process	under	§	83.8	of	 this	 chapter[.]”	25	

C.F.R.	§	292.10.	

120. In	Muwekma,	 the	 Defendants	 described	 the	 process	 by	 which	 it	 restored	 the	 Koi	

Nation’s	status	as	a	federally	recognized	Indian	tribe	as	an	implied	waiver	of	Part	83.		

Muwekma	Ohlone	Tribe,	708	F.3d		209	(D.C.	Cir.	2013).	

121. In	its	January	19,	2017	Decision	letter,	Defendants	cite	the	D.C.	Circuit	in	Muwekma	

that	 “Interior	may	waive	 the	Part	83	process.”	The	 letter	 further	 states:	 “That	 court	

described	the	Tribe’s	reaffirmation	as	a	waiver	of	Part	83.”		The	letter	fails	to	note	that	
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Defendants’	own	position	in	the	Muwekma	case,	with	respect	to	Koi	Nation,	was	that	

Koi	received	an	implied	waiver	of	Part	83.						

122. The	 Department’s	 restoration	 of	 the	 Koi	 Nation	 in	 2000	 was	 made	 under	 the	

framework	for	the	Federal	Government’s	process	to	acknowledge	Indian	tribes	at	25	

C.F.R.	Part	83.	

123. The	 fact	 that	 the	Koi	Nation	was	 acknowledged	under	 the	 framework	of	 25	C.F.R.	

Part	 83	means	 that	 the	 Koi	 Nation	 satisfies	 the	 criteria	 at	 25	 C.F.R.	 §	 292.10	 to	 be	

considered	as	an	Indian	tribe	“restored	to	Federal	recognition”	under	IGRA.	

124. The	 January	 19th	 Decision’s	 conclusion	 regarding	 the	 Koi	 Nation’s	 status	 under	 §	

292.10	was	arbitrary,	capricious,	and	not	in	accordance	with	the	law.	

PRAYER	FOR	RELIEF	

Based	upon	the	foregoing,	the	Plaintiff	Koi	Nation	respectfully	requests	that	this	Court	

grant	the	following	relief:	

1. Enter	an	order	declaring	the	Koi	Nation	as	“an	Indian	tribe	that	is	restored	to	federal	

recognition”	in	accordance	with	25	U.S.C.	§	2719(b)(1)(B)(iii);	

2. Enter	 an	 order	 declaring	 that	 the	 Department’s	 regulation	 at	 25	 C.F.R.	 §	 292.10	

unlawfully	 narrows	 the	 scope	 of	 the	 meaning	 of	 a	 tribe	 restored	 to	 federal	

recognition	under	25	U.S.C.	§	2719(b)(1)(B)(iii);	

3. Enter	 an	 order	 declaring	 that	 the	 Department’s	 regulation	 at	 25	 C.F.R.	 §	 292.10	

unlawfully	diminishes	the	privileges	and	immunities	of	Indian	tribes	relative	to	other	

federally	recognized	Indian	tribes	in	violation	of	25	U.S.C.	§	5123(f),	and	permanently	

enjoining	the	Defendants	from	further	application	of	25	C.F.R.	§	292.10;	
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4. In	 the	 alternative,	 enter	 an	 order	 declaring	 that	 the	 Defendant’s	 January	 19,	 2017	

decision	unlawfully	applied	25	C.F.R.	§	292.10	 in	a	manner	that	diminished	the	Koi	

Nation’s	 privileges	 and	 immunities	 relative	 to	 other	 federally	 recognized	 Indian	

tribes	in	violation	of	25	U.S.C.	§	5123(f),	and	permanently	enjoining	the	Defendants	

from	 applying	 25	 C.F.R.	 §	 292.10	 in	 a	 manner	 that	 diminishes	 the	 Koi	 Nation’s	

privileges	and	immunities	relative	to	other	federally	recognized	Indian	tribes;	

5. In	 the	 alternative,	 enter	 an	 order	 declaring	 that	 the	 Defendant’s	 January	 19,	 2017	

decision	 was	 arbitrary,	 capricious,	 and	 not	 in	 accordance	 with	 the	 Indian	 Gaming	

Regulatory	 Act	 at	 25	 U.S.C.	 §	 2719(b)(1)(B)(iii)	 and	 25	 C.F.R.	 §	 292.10,	 and	

permanently	 enjoin	 the	 Defendants	 from	 taking	 any	 action	 in	 reliance	 upon	 the	

January	19,	2017	decision.	

6. Any	other	relief	the	Court	may	deem	just	and	proper.		

	

	

Dated:	August	23,	2017	 	 	 Respectfully	Submitted	By:	

	

	

	

	 	 	 	 	 	 /s/_________________________________________	

	 	 	 	 	 	 Michael	Anderson	(D.C.	Bar	No.	417887)	

	 	 	 	 	 	 Anderson	Indian	Law	

	 	 	 	 	 	 Attorney	for	Plaintiff	
	 	 	 	 	 	 1730	Rhode	Island	Avenue,	Northwest	

	 	 	 	 	 	 Suite	501	

	 	 	 	 	 	 Washington,	D.C.		20036	

	 	 	 	 	 	 (202)	262-8856	

	 	 	 	 	 	 manderson@andersonindianlaw.com	
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