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factors set out in 25 C.F.R. § 151.11 for off-reservation fee-to-trust acquisitions. They contend
that there is insufficient support in the record for the Decision, and that it should be set aside and
remanded. Appellants also argue that the exercise of the Secretary’s land-into-trust authority
under Section 5 of the IRA is unconstitutional or otherwise unlawful. Citing to Carcieri v.
Salazar,' Appellants believe that the Tribe was not under Federal jurisdiction in 1934 and is thus
ineligible to have land placed into trust under Section 5 of the IRA. Appellants argue further that
the Regional Director failed to comply with the National Environmental Policy Act (“NEPA™).
Finally, Appellants allege that the Regional Director’s decision-making and the NEPA
compliance process were tainted by bias and a conflict of interest, and violated due process
principles.

For the reasons below, I affirm the Regional Director’s Decision. I conclude that the
Regional Director gave sufficient consideration to the regulatory criteria contained in 25 C.F.R. §
151.10, and that the Decision was reasonable and supported by the record. Further, I conclude
that BIA conducted the appropriate level of review under NEPA.

Statutory and Regulatory Background

Congress enacted the IRA in 1934 to encourage tribes “to revitalize their self-
government,” to take control of their “business and economic affairs,” and to assure a solid
territorial base by “put[ting] a halt to the loss of tribal lands through allotment.”™ The IRA
“establish[ed] machinery whereby Indian tribes would be able to assume a greater degree of self-
government, both politically and economically.” Section 5 of the IRA authorizes the Secretary
of the Interior, in her discretion, to acquire land in trust for Indian tribes and individual Indians.”
The authority to acquire lands in trust for Indian tribes is an important tool for the United States
to effectuate its longstanding policy of fostering tribal self-determination. The Department has
used this tool to help restore tribal homelands and has encouraged Regional Directors to take
land into trust for tribes, when appropriate.

Although the Department is in favor of land into trust for tribes in general, we take a very
deliberative approach to each specific application and must follow certain rules that the
Department has imposed upon itself. The fee-to-trust regulations at 25 C.F.R. Part 151 establish
procedures and substantive criteria to govern the Secretary’s discretionary authority to acquire
land in trust. Proposed acquisitions located within the boundaries of a tribe’s reservation are
evaluated by BIA pursuant to 25 C.F.R. § 151.10; off-reservation acquisitions are evaluated
pursuant to 25 C.F.R. § 151.11, which includes the factors set forth in § 151.10 plus two
additional requirements. For purposes of determining which section applies— § 151.10 or §

' 555 U.S. 379 (2009).
‘ Mescalero Apache Tribe v. Jones, 411 U.S. 145, 151 (1973).
3 Morton v. Mancari, 417 U.S. 535, 542 (1974).
e 25 U.S.C. § 465; Felix Cohen, Cohen’s Handbook of Federal Indian Law § 15.07 (Nell Jessup Newton, et al. eds.,
2012).
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