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L. INTRODUCTION

Plaintiff-Appellant Wendell Long (“Long”) inappropriately
brought this action to force Defendant-Appellee Snoqualmie Gaming
Commission (“Commission”) to rescind its prior revocation of his Tribal
gaming license under a Settlement Agreement to which the Commission
was not a party, which did not waive the Commission’s immunity, and
which as a matter of law did not and could not require the Commission to
take affirmative steps to rescind a prior final determination to revoke the
license. The King County Superior Court, Judge Ramsdell presiding,
properly dismissed Long’s unfounded action on each of the two alternative
grounds advanced by the Commission: (1) under Superior Court Civil
Rule (“CR”) 12(b)(1) for lack of subject matter jurisdiction due to the lack
of a waiver of the Commission’s sovereign immunity from suit; and (2)
under CR 12(b)(6) for failure to state a claim on which relief could be
granted. The Court did not abuse its discretion in granting the
Commission’s motion to stay discovery pending a ruling on the motion to
dismiss, and denying Long’s motion for reconsideration.

Long’s brief on appeal sets up and attacks a straw man argument
regarding the Commission’s immunity, misstates the determination of the
Snoqualmie Tribal Court on a key question of Tribal law, and ultimately

fails to demonstrate that the King County Superior Court erred under



either of the alternate grounds for dismissal. Under the relevant standards
for appeal (de novo for the decision on the motion to dismiss, abuse of
discretion for the denial of discovery and reconsideration), the Court
should affirm the decision below.

II. STATEMENT OF THE CASE

A. Long’s employment and termination by the Tribe, and
related litigation

The Snoqualmie Tribe (“Tribe”) is a federally recognized Indian
tribe. CP 2 9| 5; see also Indian Entities Recognized and Eligible to
Receive Services from the United States Bureau of Indian Affairs, 82 Fed.
Reg. 4915 (January 17, 2017). On or about March 27, 2015, the Tribe
entered into an Employment Agreement with Plaintiff Wendell Long to
serve as CEO of its casino. Appendix (hereinafter “APP”’) 81-85; CP 129-
33. In October 2015, the Tribe terminated Long’s employment. CP 213.

In December 2015, the Tribe filed suit against Long in King
County Superior Court claiming breach of fiduciary duty, conversion, and
unjust enrichment arising out of Long’s employment by the Tribe. CP
134-50. Long answered and raised counterclaims of this own. CP 151-74.
The Commission was not a party to that suit. CP 126 4, 5.

The Tribe and Long eventually settled that litigation, memorialized

in the Settlement Agreement on January 4, 2017. APP 87-89; CP 96-98.



Recital A in the Settlement Agreement referenced the employment suit
between Long and the Tribe, and no other litigation. APP 87; CP 96. In
paragraph 2 of the Settlement Agreement, the Tribe and Long agreed to
waive all claims against each other. APP 87, CP 96 4 2. Paragraph 11 of
the Settlement Agreement includes a waiver of the Tribe’s immunity from
suit to enforce that agreement. APP 89; CP 98 q11. That waiver does not
mention or refer to the Commission, and the Commission was not a party
signatory to that Agreement.
B. The Snoqualmie Gaming Commission

The Indian Gaming Regulatory Act (“IGRA”) requires tribes and
states to enter gaming compacts authorizing class III (casino-style) gaming
on tribal lands. 25 U.S.C. §§2710(b)(3); APP 1. The Tribe’s Compact
with Washington requires the Tribe to establish an independent “Tribal
Gaming Agency” to regulate the Tribe’s gaming activities, with the
exclusive authority to issue, deny, or revoke Tribal gaming licenses for

casino employees. Compact §VI; APP 76-79.'

' The complete 2002 gaming compact between the Tribe and Washington is available at
http://www.wsgc.wa.gov/tribal/docs/Compacts/Snoqualmie(5)/5-2002%20Compact.pdf
(last accessed Nov. 18, 2017). The 2008 compact amendments which amended the
compact provisions cited herein is available at
www.wsgc.wa.gov/tribal/docs/Compacts/Snoqualmie(5)/5-
2008%20Amendment%202%20(2nd%20Facility).pdf (last accessed Nov. 18, 2017).
Compact Sections V and VI, as amended, are available at APP 70-79.




Under the Snoqualmie Gaming Act, the Commission is the “Tribal
Gaming Agency” charged with regulation of gaming, including licensing
authority, under the Compact. APP 17; CP 189 §7.01. The Commission
is an “independent governmental subdivision” of the Tribe. /d. The
Commission has “the authority and responsibility to regulate Gaming
Activities within the Tribe’s Indian Lands.” APP 18; CP 190 § 7.03.
Among the Commission’s central regulatory tasks is the exclusive
authority to issue Tribal gaming licenses the casino’s employees, vendors,
and contractors. APP 17, 29-37; CP 189, 201-209 §§ 7.02,9, 10, 11. A
gaming license is a “privilege” subject to suspension and revocation by the
Commission, APP 36; CP 208 § 11.11(C), which has the sole and
exclusive authority to make such decisions. APP 17, 29-37; CP 189, 201-
209 §§ 7.02,9, 10, 11.

Both the Compact and the Snoqualmie Gaming Act had to be
approved by the United States under IGRA. 25 U.S.C. § 2710(d)(1);

APP 2.

C. Commission’s actions regarding Long’s license, and
litigation in Tribal Court

In the exercise of its authority pursuant to tribal law, the
Commission issued Long a gaming license in May 2015. CP 243. In

January 2016, subsequent to Long’s termination but before his license



expired, the Commission voted to suspend Long’s license pursuant to the
Snoqualmie Gaming Act, pending a revocation hearing. CP 241.

Long responded by filing suit in Snoqualmie Tribal Court in
February 2016, seeking to enjoin the Commission from exercising its
licensing suspension and revocation authority over his license. CP 219.
The Commission moved to dismiss for lack of subject matter jurisdiction,
arguing that Long had pointed to no waiver of the Commission’s
sovereign immunity. At oral argument on the Commission’s motion, the
dispositive point of contention was whether the Employment Agreement
between Long and the Tribe, which contained a waiver of the “Tribe’s”
immunity from suit (in language very similar to that in the waiver at issue
here, APP 83; CP 131 9 11), also waived the Commission’s immunity
from suit. APP 61, 65-68; CP 226, 236-39. Long contended that the
generic waiver of the “Tribe’s” immunity in the Employment Agreement
extended to the Commission, because the Commission was an agency of
the Tribe. APP 61, 65-68; CP 226, 236-39. The Commission asserted that,
as a matter of federal and Tribal law, any waiver of the Commission’s
immunity had to be express and unequivocal as to the Commission, and
that the waiver of the “Tribe’s” immunity in the Employment Agreement
did not suffice. APP 62, 65-68; CP 231, 236-39. The Tribal Court

rejected Long’s argument and agreed with the Commission that a waiver



of the Commission’s immunity had to be “specific” to the Commission
(Long I transcript excerpts, APP 65-69; CP 236-40), and dismissed the
case. APP 56-57; CP 219-20 (“Long I’ decision).

The Commission then provided Long with an opportunity for a
hearing (including advance notice of the evidence and witnesses against
him), in which he was represented by counsel, put on his own witnesses
and other evidence, and cross-examined witnesses and challenged the
evidence against him. CP 241. The Commission ultimately determined
that Long had violated the standards for holding a license under the
Gaming Act, and revoked Long’s license on April 13, 2016. CP 546, 551
9 7. Pursuant to the express waiver of the Commission’s sovereign
immunity in Section 2.10 of the Commission’s Hearing Regulations, APP
52-54; CP 261-63, Long filed suit in the Snoqualmie Tribal Court
challenging the revocation. CP 264. On August 8, 2016, the Tribal Court
issued its decision on the cross motions for summary judgment. CP 264-
74 (“Long IT’). The Tribal Court upheld the Commission’s findings that
Long had disclosed confidential information without the requisite
authorization and that he had directed the casino’s CFO to pay him a
bonus which had not received the requisite authorization, CP 268, but it
ruled that the Commission had failed to adequately explain the connection

between these factual findings and its ultimate conclusion that the honesty



and integrity provisions of the Snoqualmie Gaming Act were violated. CP
271-72. The Tribal Court therefore remanded back to the Commission
“for further proceedings to either vacate its decision to revoke Long’s
license or enter findings that logically support its conclusions” that the
unauthorized releases and bonus were dishonest and lacked integrity.

CP 274.

On September 21, 2016, the Commission issued its Final Decision
on Remand. CP 241. That decision explained the connection between the
factual findings and the Commission’s ultimate conclusion that Long’s
actions were dishonest and lacked integrity, and affirmed the revocation of
Long’s license. /d. On December 6, 2016, Long filed a new complaint in
Tribal Court challenging the Commission’s affirmation of its revocation
decision. CP 276 (“Long III’). In an unreported decision entered on
November 13, 2017, the Tribal Court granted summary judgment to the
Commission, denied summary judgment to Long, and affirmed the
Commission’s prior revocation of Long’s license.

D. Long sues the Commission under the Settlement
Agreement

On January 4, 2017, after the Commission’s Decision on Remand
and after Long had sued the Commission in Tribal Court, Long entered

into the Settlement Agreement with the Tribe, in which the parties agreed



to release any and all claims against each other. APP 87-89; CP 96-98.
The Settlement Agreement specifically referenced the employment
litigation, but made no mention of the revocation of Long’s license or
Long I1I. APP 87; CP 96 Recital A. Neither the Commission nor its
counsel were part of the mediation leading to the settlement, and neither
the Commission nor its counsel signed off on the Settlement Agreement.
APP 87-89; CP 96-98, 126 9 5. The Settlement Agreement does not
mention Long’s license or the Commission’s prior revocation of same, and
does not require rescission of any prior determinations or activities by any
party. APP 87-89; CP 96-98. The Commission and its counsel did not
even learn of the existence of the Settlement Agreement until Long’s
counsel (Hunter Abell) informed the undersigned of the Settlement
Agreement on or about January 11, 2017, when Mr. Abell asserted that the
agreement somehow required the Commission to rescind its prior
revocation of Long’s gaming license. CP 126-27 9 5.

On or about January 31, 2017, Long served the Commission with
the complaint in the present action, which alleges that the sovereign
immunity waiver of the Settlement Agreement extends to the Commission,
and that the prior administrative action of the Commission revoking
Long’s gaming license on April 13, 2016 is a violation of the Agreement

and must be rescinded. CP 1-98.



In the court below, the Commission moved to dismiss under CR
12(b)(1) on the grounds that the Commission was immune from suit and
the Tribe’s waiver of sovereign immunity in the Settlement Agreement did
not extend to the Commission, and in the alternative under CR 12(b)(6),
on the grounds that the Commission was not pursuing a “claim” or “cause
of action” against Long, because it had revoked his license prior to the
Settlement Agreement, and was pursuing no action against him (the
defense of Long’s appeal not being a “claim” or “cause of action”). CP
103-24.

The Court below properly granted the Commission’s motion on
each of the two alternative grounds, with the judge adding his own
handwritten notation to the proposed order prepared by counsel stating: “if
the Commission is deemed a party to the settlement as Plaintiff asserts and
his license was revoked prior to the settlement, Plaintiff appears to have
released his ‘claim’ for license reinstatement by virtue of the Settlement
Agreement.” CP 753.

Long moved for reconsideration, CP 755, which the court denied
without requesting an opposition. CP 766. Long thereupon filed this

appeal.



Before ruling on the motion to dismiss, the court below also
granted the Commission’s motion to stay discovery pending resolution of
its motion to dismiss. CP 354, 493.

Long did not move for leave to amend his complaint in the court
below.

III. SUMMARY OF ARGUMENT

The dismissal should be affirmed. Under applicable law governing
waivers of tribal sovereign immunity, the waiver of the Tribe’s sovereign
immunity in the Settlement Agreement cannot be construed to encompass
claims against the Commission, which is a non-party to the Agreement
and an independent governmental subdivision charged with the regulation
of gaming. Tribal law is clear — and confirmed in a case brought by Long
himself against the Commission — a generic waiver of the Tribe’s
immunity does not apply to the Commission; that to be effective a waiver
of immunity has to be “specific” to the Commission. APP 65-69; CP 236-
40 (Long I transcript excerpts); APP 56-57; CP 219-20 (Long I decision).

In the alternative, even if the waiver in the Settlement Agreement
were somehow construed to extend to the Commission, and if the
Settlement Agreement were construed to bar any claims or causes of
action by or against the Commission, the suit alleges no cause of action

upon which relief may be granted. The Commission took final action to
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revoke Long’s license well before the execution (and effective date) of the
Settlement Agreement. CP 241-50. Long has not alleged that the
Commission is pursuing any claim or action against him, only that it is
defending Long’s appeal of the license revocation, which is not a claim at
all, but the defense of a prior determination against a claim. Moreover,
the Settlement Agreement cannot, as a matter of law, be construed to
require the Commission to take any action with regard to Long’s license
unless the Commission itself was a party. Gaming Act § 7.03, APP 18;
CP 190, Compact § V, APP 70-76.

This Court should also deny Long’s alternative arguments that he
be provided discovery and the opportunity to amend his complaint.
Sovereign immunity protects an immune entity from all the burdens of
litigation, including discovery, and the Court below did not abuse its
discretion (the applicable standard of review) in denying discovery —
particularly where, as here, the undisputed facts require dismissal as a
matter of law. No amount of discovery and no possible amendment to the
complaint would change the language of the waiver in the Settlement
Agreement, would change the fact that the Commission is not a signatory
party, or would change the fact that the Commission’s revocation of
Long’s license occurred prior to the Settlement Agreement, and that the

Commission is not pursuing any action against Long.
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IV.  ARGUMENT

A. The dismissal must be upheld pursuant to CR 12(b)(1)
because the Commission’s sovereign immunity has not
been waived as to this suit

1. Standard of review

The existence of subject matter jurisdiction over a party asserting
sovereign tribal immunity is a question of law, which this Court reviews
de novo. Foxworthy v. Puyallup Tribe of Indians Ass’n, 141 Wash. App.
221, 225, 169 P.3d 53, 55 (2007), as amended (Oct. 30, 2007) (citing
Wright v. Colville Tribal Enter. Corp., 159 Wash.2d 108, 111, 147 P.3d
1275, 1278 (2006)).

2. Sovereign immunity bars claims against tribes and
their agencies unless expressly and unequivocally

waived pursuant to tribal law, and such waivers
cannot be implied

Under longstanding federal common law, a federally-recognized
Indian tribe is immune from suit in state and federal court absent an
express and unequivocal waiver or abrogation. Wright, 159 Wash. 2d at
112, 147 P.3d at 1278 (citing Santa Clara Pueblo v. Martinez, 436 U.S.
49, 58, 98 S.Ct. 1670, 56 L.Ed.2d 106 (1978); Okla. Tax Comm 'n v.
Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 509, 111 S.Ct. 905,
112 L.Ed.2d 1112 (1991)). As stated in Foxworthy, “Courts have long
recognized that ‘tribal immunity is a matter of federal law and is not

subject to diminution by the States.”” Foxworthy, 141 Wash. App. at 226,

12



169 P.3d at 55 (quoting Kiowa Tribe of Okla. v. Mfg. Techs., 523 U.S.
751, 756, 118 S.Ct. 1700, 140 L.Ed.2d 981 (1998)). See also id. 226, 169
P.3d at 55 (2007) (“Federal common law created the doctrine of tribal
sovereign immunity.”). Accord, Auto. United Trades Org. v. State, 175
Wash. 2d 214, 226, 285 P.3d 52, 57 (2012) (“Whether tribal sovereign
immunity applies is a question of federal law.”).

Tribal sovereign immunity extends to “tribal agencies and
instrumentalities as extensions of tribal government....” Wright, 159
Wash. 2d at 113, 147 P.3d at 1279 (quoting Local IV-302 Int’l
Woodworkers Union v. Menominee Tribal Enters., 595 F.Supp. 859, 862
(E.D.Wis.1984)); Allen v. Gold Country Casino, 464 F.3d 1044, 1049 (9th
Cir. 2006) (suits against Indian tribes and their agencies are barred by
sovereign immunity absent an express and unequivocal waiver). See also
Chance v. Coquille Indian Tribe, 327 Or. 318, 321, 963 P. 2d 638, 639
(1998) (“tribal immunity extends to agencies ... that a tribe creates
pursuant to the tribe’s powers of self-government”).

Where tribal sovereign immunity applies, state courts lack subject
matter jurisdiction over claims against the tribal entity. Foxworthy, 141
Wash. App. at 225, 169 P.3d at 55; N. Sea Prod., Ltd. v. Clipper Seafoods
Co., 92 Wash. 2d 236, 238, 595 P.2d 938, 940 (1979). Where, as here,

defendant tribe or tribal entity asserts its immunity as a bar to this suit, the

13



burden of proof to demonstrate subject matter jurisdiction, and therefore
the effectiveness and validity of a purported waiver, lies on the plaintiff.
Outsource Servs. Mgmt., LLC v. Nooksack Bus. Corp., 172 Wash. App.
799, 80607, 292 P.3d 147, 151 (2013), aff’d, 181 Wash. 2d 272, 333 P.3d
380 (2014) (footnotes omitted). See also Wright, 159 Wash. 2d at 118-20,
147 P.3d at 1281-82 (Madsen, J., concurring). Consistent with its factual
challenge to subject matter jurisdiction, the Commission submitted
evidence in support of its CR 12(b)(1) motion to dismiss. OQutsource, 172
Wash.App. at 80607, 292 P.3d 147 at 151. That evidence was composed
almost exclusively of documents setting out the relevant Tribal law,
including court decisions, hearing transcripts, the Tribal Constitution and
Code, and the Commission’s Hearing Regulations.” CP 125-294.

A tribe can waive its sovereign immunity, but several rules apply
to such waivers. First, “a waiver of [tribal] sovereign immunity will not
be implied, but must be unequivocally expressed.” Anderson & Middleton
Lumber Co. v. Quinault Indian Nation, 130 Wash. 2d 862, 876, 929 P.2d
379, 386 (1996) (citing N. Sea Prod., Ltd. v. Clipper Seafoods Co., 92
Wash. 2d at 24, 595 P.2d at 941); see also Auto. United Trades Org., 175

Wash. 2d at 226, 285 P.3d at 57. Foxworthy, 141 Wash. App. at 227, 169

* The only item that was arguably not a document of Tribal law was Long’s Employment
Agreement, which was at the center of the motion to dismiss in Long I.
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P.3d at 56. Second, any purported waiver must be “interpreted liberally in
favor of the Tribe and restrictively against the claimant.” Maryland
Casualty Co. v. Citizens Nat. Bank of West Hollywood, 361 F.2d 517, 521
(5th Cir. 1966); Ramey Construction Co., Inc. v. Apache Tribe of the
Mescalero Reservation, 673 F.2d 315, 320 (10th Cir. 1982) (“a waiver of
[tribal] sovereign immunity is to be strictly construed”). Third, “an Indian
tribe may cabin the extent of its waiver. The greater power to remain
utterly immune from suit encompasses the lesser power to consent to suit
only on a particular claim or in a particular forum or by a particular party.”
Auto. United Trades Org., 175 Wash. 2d at 227, 285 P.3d at 57.

Finally, because “the tribes themselves generally determine
whether they will waive their sovereign immunity,” Foxworthy, 141
Wash. App. at 227, 169 P.3d at 56, a waiver must be executed consistent
with the requirements of and according to Tribal law. See Sharber v.
Spirit Mountain Gaming Inc., 343 F.3d 974, 976 (9th Cir. 2003)
(“Determining whether the tribe has waived immunity, ... requires ‘a
careful study of the application of tribal laws, and tribal court
decisions.’”’); Chance, 327 Or. at 325, 963 P. 2d at 64142 (rejecting
claim that an employment contract waived a tribal entity’s sovereign

immunity because the alleged waiver did not comport with procedures and

standards for such waiver under tribal law).

15



Long ignores most of these rules in his brief, relying instead on the
Settlement Agreement’s Washington choice of law provision and
Washington law construing contracts to construe the waiver. Long Brf. at
19-23. But Washington law on tribal immunity is the federal common
law, which must be applied here. Auto. United Trades Org., 175 Wash. 2d
at 226, 285 P.3d at 57 (tribal immunity “a question of federal law”);
accord Wright, 159 Wash. 2d at 112, 147 P.3d at 1278 (“Under federal
law, tribal sovereign immunity comprehensively protects recognized
American Indian tribes from suit ....””). Long’s attempt to use contract law
principles to find an implied waiver seeks a “diminution” of tribal
immunity, which is prohibited. Foxworthy, 141 Wash. App. at 226, 169
P.3d at 55. See infra at 25-28. Long provides no case law to support
applying rules governing the construction of contracts in lieu of rules
governing waivers of sovereign immunity.

3. The purported waiver of the Commission’s

immunity is ineffective because it does not conform
to Tribal law requirements

Long’s Complaint asserts that the waiver of the Tribe’s sovereign
immunity in the Settlement Agreement applies to the Commission. CP 2§
4, APP 89; CP 98 q11. That assertion must fail, because the purported
waiver does not conform to the requirements of Tribal law for a waiver of

the Commission’s immunity. And the Snoqualmie Tribal Court—in a
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challenge involving a nearly identical argument by Mr. Long regarding a
purported waiver of the Commission’s immunity from suit in his
Employment Agreement—has already ruled that such a generic waiver is
not sufficient to waive the Commission’s immunity under Tribal law.
Since the Tribe’s law, and Tribal Court interpretation of that law, require
an express waiver of the Commission’s immunity, and since there is no
such express waiver here, the Commission remains immune from this
action.

The Constitution of the Snoqualmie Tribe of Indians (“Snoqualmie
Constitution”) states: “The Snoqualmie Indian Tribe is immune from suit
except to the extent that the Tribal Council expressly and unambiguously
waives its sovereign immunity.” Const. Art. I, § 3, APP 3; CP 584. The
Snoqualmie Tribal Council has made clear that suits against it and its
instrumentalities and agencies are barred by the Tribes’ sovereign
immunity, unless authorized by the Tribal Council “in accordance with
Tribal law.” Snoqualmie Judiciary Act § 10.0, APP 4; CP 613.

The Commission was created by the Snoqualmie Gaming Act “as
an independent governmental subdivision of the Tribe.” APP 17; CP 189 §
7.01. The Gaming Act reserves the Commission’s immunity from suit and
requires that any waiver of the Commission’s immunity be express: “The

Commission ... possesses all rights, privileges and immunities of the
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Tribe, including, without limitation, sovereign immunity from suit absent
express consent from the Tribal Council....” APP 17-18; CP 189-90 §
7.02 (emphasis added). Thus, although the Tribal Council has the
authority to waive the Commission’s immunity, due to the Commission’s
independent structure and role, as a matter of Tribal law any Tribal
Council waiver of the Commission’s immunity must be express as to the
Commission. Through the Snoqualmie Gaming Act and applicable
hearing regulations, the Tribal Council has in fact expressly waived the
Commission’s immunity from suit for two types of matters: appeals of
decisions regarding patron disputes, Gaming Act, § 12.06, APP 38; CP
210, and appeals of final decisions revoking gaming licenses. Hearing
Regulations § 2.10, APP 52; CP 261 (authorizing suit against the
Commission “for the sole purpose of an appeal to the Snoqualmie Tribal
Court only from a final decision to revoke a tribal gaming license...”).
Long and his attorney are well aware of the requirement under
Tribal law that the Commission’s immunity must be specifically and
expressly waived, since they argued and lost on a nearly identical assertion
as they are making here regarding the Commission’s immunity in Tribal
Court. In Long I, Long filed suit in Tribal Court to enjoin the Commission
from suspending his gaming license and considering revocation of that

license. Long’s basis for asserting that the Tribal Court had jurisdiction
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despite the Commission’s immunity from suit was the Employment
Agreement entered by Long and the Tribe on March 27, 2015, which
contains the following sovereign immunity waiver language:
The Tribe hereby grants a limited waiver of sovereign
immunity to Employee for the express and limited purpose

of adjudicating a dispute arising out of the terms of this
Agreement in the Snoqualmie Tribal Court.

APP 83; CP 131 4 11. The Commission moved to dismiss the suit on the
grounds that this waiver of sovereign immunity by the Tribe did not
extend to the Commission because it was not express and specific to the
Commission, as required due to its independent structure and function
under Tribal Law. APP 56-57; CP 219-20. At oral argument on the
motion to dismiss, Long’s counsel, Hunter Abell (the same attorney
bringing this action), strenuously argued that the Commission was a part
of the Tribe, that a waiver by the Tribal Council extended to the
Commission, and that the references to the “Tribe’s” immunity being
waived extended to the Commission. APP 65; CP 236 lines 22-23 (“[TThe
Gaming Act specifically addresses waiver of sovereign immunity. First of
all, it states that the [Commission] is a political sub-entity of the Tribe,
and that the Tribe may waive sovereign immunity for the [Commission.”),
APP 66-69; CP 237-40. The Commission argued that as an independent

governmental subdivision, with unique statutory responsibilities, it was
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not covered by the general waiver of the “Tribe’s” immunity waiver in the
Employment Agreement. APP 67; CP 238 lines 10-14, APP 62-64; CP
231-33, APP 65-69; 236-40. The Tribal Court ultimately agreed with the
Commission, explaining that the Gaming Act “... imposes on [Long] the
burden of specifically bringing in the Gaming Commission [in the
contractual waiver of sovereign immunity], and I don’t think that’s an
unreasonable burden upon him, in light of the fact that he knows that he’s
got this license.” APP 68; CP 239, line 6.

The Court entered an Order and Judgment in that case on March
22,2016, dismissing the case because there was no waiver of the
Commission’s sovereign immunity, and the Court therefore lacked subject
matter jurisdiction over the case. APP 56-57; CP 219-20. The Order
stated: “The Snoqualmie Gaming Commission has sovereign immunity
from suit, unless such immunity is waived by the Snoqualmie Tribal
Council.” APP 57; CP 220 q 2. It further stated that it found no waiver
applicable to the case. Id. That opinion is the law of the Tribe.

The waiver language in the Settlement Agreement relied upon by
Long here, like that rejected by the Tribal Court in Long I, does not
expressly and specifically waive the Commission’s immunity. It contains
language regarding waiver only of the “Tribe’s” immunity, just like that of

the Employment Agreement. The sovereign immunity waiver provision in
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the Settlement Agreement waives the “Tribe’s” immunity as to “[a]ny
dispute arising out of, or related to, this Agreement,” APP 89; CP 98 q 11,
which involved settling claims in a lawsuit that did not involve the
Commission and did not involve the Commission’s regulatory authority or
licensing action, or, indeed, the Commission or its counsel. APP 87; CP
96, Recital A (referencing the case brought by the Tribe against Long in
state court).

Long’s attempt to distinguish the result in Long I based on the
supposedly “limited” nature of the waiver at issue there, Long Brf. at 24-
25, is misplaced. Although that waiver was limited as to purpose, it also,
like the waiver at issue here, broadly referenced the “Tribe” as the entity
whose immunity was waived. APP 83; CP 131 q 11. Long’s selective
excerpts of counsel’s statements from the Long I oral argument omit the
relevant statements by the judge, which represent the Tribal Court’s
analysis and holding on the issue of immunity. In her statements, the
judge repeatedly articulated that a purported waiver of the Commission’s
authority must be “specific” to the Commission to be effective. APP 65;
CP 236, line 24 (“Judge: The problem is, Mr. Abell, I don’t see a specific
waiver in this contract.””); APP 66; CP 237, lines 22-23 (“Judge: Well, no,
I think it imposes on [Long] the burden of specifically bringing in the

Gaming Commission [in the contractual waiver of sovereign immunity],
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and I don’t think that’s an unreasonable burden upon him, in light of the
fact that he knows that he’s got this license.”); APP 68; CP 239, line 6
(“Judge: No, I mean it could say, the contract could say, that the Tribe is
waiving sovereign immunity on behalf of the Tribe and the Gaming
Commission.”).

Long’s further argument that waiver extends to the Commission
due to the “coextensive nature” of the Tribe’s and the Commission’s
sovereign immunity, Long Brf. at 28, is also contrary to Long I, as the
nature of the Commission’s sovereign immunity has not changed since
that decision. Long Brf. 28. Further, this argument is illogical; that the
Commission shares the Tribe’s sovereign immunity does not mean in any
way that the Tribe cannot waive its immunity without waiving the
Commission’s immunity. See Auto. United Trades Org., 175 Wash. 2d at
227,285 P.3d at 57 (“an Indian tribe may cabin the extent of its waiver.
The greater power to remain utterly immune from suit encompasses the
lesser power to consent to suit only on a particular claim or in a particular
forum or by a particular party.”). The Tribe has, by Tribal Ordinance and
as confirmed by Long I, categorically cabined waivers relative to the
Commission by requiring a specific and express waiver of the

Commission’s immunity to be effective. See discussion supra 16-20.
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Long in fact acknowledges that a tribal waiver of immunity would
not apply to a separately incorporated tribal entity, Long Brf. at 27, yet he
fails to explain why the same analysis would not apply to the Commission.
The Commission, like a tribal corporation, is separately chartered by the
Tribal Gaming Act as an independent governmental subdivision of the
Tribe. APP 17; CP 189. Further, like a tribal corporate entity’s board of
directors, the Commission has its own governing body (the appointed
Commissioners). Id.

Moreover, the cases that Long cites to support his “coextensive
nature” argument do not support his point. In Ninigret Dev. Corp. v.
Narragansett Indian Wetuomuck Hous. Auth., 207 F.3d 21 (1st Cir. 2000),
after stating that the Tribal Housing Authority “as an arm of the Tribe,
enjoys the full extent of the Tribe’s sovereign immunity,” id. at 29, the
Court nonetheless went on to ask whether the Housing Authority had
waived its immunity, as authorized to do by ordinance, and determined
that it had done so in a contract. Id. at 31. That case does not stand for the
proposition that a tribe’s general waiver extended to the tribe’s entity.

Long also seeks to rely on Sebnem Pura v. Quinault Housing
Authority, Quinault Court of Apps., Case No. CV 12-2-002 (2013),

(available at http://www.quinaulttribalcourt.org/appeals.php (last visited

Nov. 18, 2017)). However, in that case the court ruled that the waiver of
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the “Tribe’s” sovereign immunity extended to a former Housing Authority
employee’s suit against the Tribal Housing Authority where the waiver
was in her employment contract with the Housing Authority, and the
Housing Authority was authorized by tribal law to waive its immunity. /d.
at 9. The Sebnem Pura case has no relevance to question of whether the
Settlement Agreement between Long and the Tribe (to which the
Commission was not a party) waives the Commission’s immunity, where
Tribal law requires a specific waiver as to that immunity.

Long was on notice, based on his prior arguments and the rejection
of those arguments as a matter of Tribal law in Long [, as well as by the
clear language of the Gaming Act, that if he wanted to obtain a waiver of
the Commission’s immunity in the context of a dispute with the Tribe over
his employment, such waiver would have to expressly and unequivocally
indicate that it encompassed the Commission in the exercise of its
independent regulatory authority. The Settlement Agreement contains no
such express and unequivocal waiver of the Commission’s immunity.
Such a purported waiver of the Commission’s immunity is inconsistent
with Tribal law and must therefore be rejected.

Long’s other attempts to distinguish the Employment Agreement
by its term, forum, fees, applicable law, or “policy implications,” Long

Brf. at 37, are irrelevant to the scope of the waiver. If Long wanted an
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immunity waiver to apply to the Commission, Tribal law required that he
negotiate for a specific waiver naming the Commission, a requirement of
which he was well aware.” He did not do so.

4. The rules of contract interpretation cited by Long

do not render the waiver applicable to the
Commission

As argued above, the Washington rules of contract interpretation
cited by Long must yield to the rules governing waivers of immunity. By
relying on the rules of contract interpretation, Long is inappropriately
seeking a waiver by implication, a position the Court below properly
rejected.

Moreover, even if the rules of contract interpretation could
supersede the well-established law requiring express waivers and
prohibiting waivers by implication, those rules would not lead to
construing the waiver in the Settlement Agreement to extend to a suit
against the Commission.

After invoking various rules of contract interpretation, and arguing

that they apply due to the choice of law provision, Long Brf. 19-23, Long

? Long’s “policy” argument — that affirming dismissal will require anyone dealing with a
tribe to have to spell out a waiver of immunity for each and every tribal sub-entity it may
deal with, Long Brf. at 37-39 — misstates the Commission’s argument, which is only that
under Snoqualmie Tribal law, a waiver must be express and specific as to the
Commission to be effective, due to the Commission’s unique structure and function under
federal, State and Tribal law. Moreover, Long and his counsel, due to their participation
in Long I, would have been well aware of that requirement.
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fails to explain how most of those rules should be applied to this case.
Rather, Long relies chiefly on only one of those rules—the general rule of
construction against rendering contract clauses superfluous. He argues
that if the waiver in Paragraph 11 of the Settlement Agreement is
construed so that it does not extend to claims asserted by the Commission,
such construction would render the release of claims by “entities or
agencies” of the Tribe in Paragraph 2 a nullity. This argument fails for
several reasons.

First, the release in Paragraph 2 may be enforced as to entities or
agencies of the Tribe that, unlike the Commission, do not require an
express and specific waiver as to the entity under Snoqualmie Tribal law.
Second, as discussed below in support of affirmance for failure to state a
claim, the Commission was not asserting any claim against Long at the
time of execution of the Settlement Agreement, see infra at 31-37, so
construing this provision not to extend to suits against the Commission
does not narrow the provision. Finally, whatever the scope of Paragraph
2, the waiver of immunity in Paragraph 11 still authorizes Long to sue the
Tribe for any alleged breach of the Settlement Agreement, so clearly
Paragraph 11 is not rendered a nullity and the Settlement Agreement
accomplishes its main goal of settling the employment litigation between

Long and the Tribe.
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Indeed, if anything, Paragraph 2 indicates that the parties to the
Settlement Agreement (both of whom were represented by counsel) knew
how to frame language broadly to include agencies in the waiver of
claims, but chose not to use such language in the sovereign immunity
waiver of paragraph 11. Washington common law recognizes the maxim
of statutory construction, “expressio unius est exclusio alterius,” which
declares that, when a contract (or statute) specifically designates things or
classes of things on which it operates, the inference arises in law that all
things or classes of things omitted from it were intentionally omitted by
the contracting parties (or the legislature). Port Blakely Mill Co. v.
Springfield Fire & Marine Ins. Co., 59 Wash. 501, 512, 110 P. 36, 40
(Wash. 1910); State v. Swanson, 116 Wash. App. 67, 75, 65 P.3d 343, 348
(2003). If and to the extent that rules of contract construction apply to the
construction of the waiver in the Settlement Agreement, this rule would
require a construction that the parties must have intended a different scope
to paragraphs 2 (release of claims) and 11 (waiver) because they used
different language in the two.

Long, of course, knows well that the Commission enjoys sovereign
immunity, and that its immunity has been waived only as to two limited
circumstances, and only into Tribal Court. His current lawsuit in the

Tribal Court (Long III) is premised on the specific waiver of the
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Commission’s immunity in Section 2.10 of the Commission’s Hearing
Regulations. APP 52-54; CP 261-63. Long also knows, from his past
actions in Tribal Court, that any waiver of the Commission’s sovereign
immunity as an independent Tribal regulatory body must be specific and
express as to the Commission and must be narrowly construed. See
discussion supra at 18-24. In negotiating the Settlement Agreement with
the Tribe to settle a case arising out of his employment with the Tribal
Casino, Long chose to negotiate only for a waiver of the “Tribe’s”
immunity, rather than to negotiate for an express and specific waiver of
the Commission’s sovereign immunity.

5. The independence of the Commission is a matter of
law

Long’s argument that the waiver extends to the Commission
because the Commission is “anything but” an independent agency, Long
Brf. at 30, misses the mark. The Commission’s independence is a matter
of statutory Tribal law, the Snoqualmie Gaming Act, which required
approval by the United States. APP 2;25 U.S.C. § 2710(d)(1). Long
points to no legal authority changing that provision of Tribal law, which
would necessitate amendment of the Act (and, thus, an additional approval
by the United States). While Long points to the Tribe’s retention of

checks and balances over the Commission (budget approval, limited
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authority to remove Commissioners for cause), these do not render the
Commission’s legally independent status a “fiction.”

More importantly, these various assertions do not remove the
requirement of a specific immunity waiver. Long’s assertions (via a
submitted declaration of former Commission employee Bo Yath) about
the actions of a prior Tribal Council are irrelevant; those alleged actions
took place prior to November 2014, CP 618 q 1, 620 § 5, and prior to the
adoption (and federal approval) in 2015 of the current Snoqualmie
Gaming Act. APP 6-7; CP 178-89. Moreover, even accepting arguendo
Yath’s statements that the Commission (during his tenure) carried out “the
Tribal Council’s directions on licensing and regulatory issues,” CP 619, 9
2, such assertion still indicates a recognition by the Council that the
Commission must take such action as an independent entity in its own
name. Further, as Long himself acknowledged in the briefing below, at all
times relevant here, appointed Commissioners have been serving. CP 501,
lines 2-4.

Finally, Long’s assertions that the Commission’s licensing action
involved similar factual allegations as the case brought by the Tribe, and
his unsubstantiated allegations that the Tribe shared information or in
some undefined way “coordinated” with the Commission, Long Brf. at 13,

are irrelevant to the specific waiver requirement, and are not in any way
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relevant to the construction of the waiver. The Commission’s separate and
exclusive licensing power authorizes it to look at Long’s actions to make a
determination as to licensure separate and independent of any employment
action or employment-related litigation, and that is what the Commission
did.*

For the above reasons, the action is barred by the Commission’s
sovereign immunity, and must be dismissed for lack of subject matter
jurisdiction.

B. The dismissal must be upheld, in the alternative,

pursuant to CR 12(b)(6) because Long’s Complaint fails
to state a claim

1. Standard of review

“This court reviews de novo an order granting a motion to dismiss
under CR 12(b)(6).” Jackson v. Quality Loan Serv. Corp., 186 Wash.
App. 838, 843, 347 P.3d 487, 490, review denied sub nom. Jackson v.
Quality Loan Serv. Corp. of Washington, 184 Wash. 2d 1011, 360 P.3d

817 (2015).

* Doing so is directly analogous, for example, to a state bar disciplinary board revoking
an attorney’s license to practice law for misappropriating funds from a client’s trust
account even though such misappropriation may also give rise to a separate contract
action between the attorney and client.
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2. Standard for dismissal for failure to state a claim
Dismissal under CR 12(b)(6) for failure to state a claim upon

which relief can be granted is appropriate “where the plaintiff cannot
prove any set of facts consistent with the complaint that would entitle the
plaintiff to relief.” Id. “All facts alleged in the plaintiff’s complaint are
presumed true. However, the complaint’s legal conclusions are not
required to be accepted on appeal.” Id. Accord San Juan Cty. v. No New
Gas Tax, 160 Wash. 2d 141, 164, 157 P.3d 831, 842 (2007).

3. The Complaint fails to state a claim because it

alleges that Long’s license was revoked before the
effective date of the Settlement Agreement

Long alleges that he was employed by the Tribal Casino, that he
was separated from that employment, that litigation arose between himself
and the Tribe in King County Superior Court, and that that litigation was
settled through the Settlement Agreement. CP 4-59q 11, 12, 13, 18. Long
also alleges that he has entered into the Settlement Agreement with the
Tribe, in which the Parties, “on behalf of themselves, and all persons,
spouses, entities or agencies claiming thereby” released “all claims,
known and unknown, asserted and unasserted, that any Party may have
against any Party.” CP 5 9 18 (quoting the Settlement Agreement). The
Settlement Agreement is itself attached as an exhibit to the Complaint, CP

5-6 (citing and quoting the Settlement Agreement, as Exhibit D), CP 95-
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98, and is therefore made a part of the Complaint. Superior Court CR
10(c); APP 2. The Settlement Agreement bears signatures dated January
4, 2017, and states that its effective date is January 4, 2017. APP 87, 89;
CP 96, 98.

Further, Long alleges that the Commission is the agency of the
Tribe that regulates gaming at the Tribal casino, that his gaming license
was revoked by the Commission in May 2016, that following his appeal to
the Tribal Court and remand the Commission “re-revoked” his license in
“late” 2016, and that he then appealed that revocation to the Snoqualmie
Tribal Court. CP 2,4,5 997, 14, 17. Long alleges (implicitly) that the
Commission is an “agency” of the Tribe encompassed within the meaning
of the word “Party” in the Settlement Agreement. CP 3, 6 94 8, 19, 20.
He asserts the legal conclusion that “When Plaintiff advised the
[Commission] of the Agreement, the [Commission] refused to honor it.”
CP 6 9 19. The Complaint does not allege any facts, however, to support
this legal conclusion, and the alleged facts (including the Agreement
itself) demonstrate the contrary.

Long’s complaint fails to state a claim for the simple reason that
even if the Commission is an “agency” within the meaning of the
Settlement Agreement (which we leave for another day, should the Court

not affirm dismissal of the suit), Long has not alleged facts to support the
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assertion that the Commission is pursuing a claim against him. He has
alleged that the Commission “re-revoked” his license in “late” 2016. CP 5
9 17.> Even under these allegations, the Commission’s revocation took
place before the execution of the Settlement Agreement on January 4,
2017. A settlement agreement like this one, which waives “any and all
claims,” means that the parties agree to walk away from any further legal
disputation over matters that occurred between them previously, and that
unless expressly made part of the terms of such agreement, such a
provision does not require the parties to return property or undo any
previous action that each alleges might have harmed it. The Settlement
Agreement does not require either Party to take any affirmative action to
change the status quo.

As a matter of law, the Commission’s regulatory determination to
revoke Long’s gaming license prior to the Settlement Agreement is not a
“claim” within the meaning of the Settlement Agreement, and the
Commission’s revocation of Long’s gaming license in April 2016, and its
reaffirmation of the same in September 2016, could not be barred by the

Settlement Agreement entered long after that date. Nor may the release of

> Long’s own filings in the Tribal Court appeal indicate that the Commission’s Decision
on Remand was issued on September 21, 2016. CP 276 9 1 (alleging that the
Commission “issued a Final Decision on remand ... on September 21, 2016 that re-
revoked Long’s license ...”); see also CP 282-92 (Exhibit A to Long’s complaint in
Tribal Court, Commission’s Final Decision After Remand).
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claims provision in the Settlement Agreement be construed as requiring
the Commission to take certain steps regarding past actions. Nothing in
Paragraph 2 requires the Tribe or any agency thereof to undo any past
action, or to take any affirmative action in regard to Long.

Long’s argument that “the [Commission’s] administrative action
against Long is undoubtedly a ‘claim,”” Long Brf. at 33, ignores that there
is no such administrative action pending. What is pending is Long’s
Tribal Court case contesting the results of the Commission’s licensing
determination that predated the Settlement Agreement. In fact, in order to
for Long’s claim to proceed under the Commission’s limited waiver of
sovereign immunity into Tribal Court, the Commission’s decision to
revoke must be a “final” decision. Hearing Regulations § 2.10(A)(2).
APP 52; CP 261. There is no “administrative action” proceeding against
Long and there has not been since the Commission denied Long’s motion
to reconsider its Final Decision on remand on November 16, 2016, CP 276
9 1, several weeks before the Settlement Agreement.

While the term “claim” is not defined in the Settlement
Agreement, the commonly-accepted legal definitions of “claim” in
Black’s law dictionary would not cover a previous revocation of a license

by an administrative determination:
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claim n. (13c) 1. A statement that something yet to be proved is
true <claims of torture>. 2. The assertion of an existing right; any
right to payment or to an equitable remedy, even if contingent or
provisional <the spouse’s claim to half of the lottery winnings>. 3.
A demand for money, property, or a legal remedy to which one
asserts a right; esp., the part of a complaint in a civil action
specifying what relief the plaintiff asks for.
CLAIM, Black’s Law Dictionary (10th ed. 2014). The Commission’s
previous administrative decision to revoke Long’s gaming license is not a
“claim”; it is not an assertion of an existing right to any payment or
equitable remedy, nor a demand for money, property, or legal remedy
which the Commission is seeking in some other forum. Rather, itis a
prior determination by the Commission itself regarding whether Long
satisfied the standards to maintain a privilege granted by the Commission.
Long is alleging that the Court must construe the Settlement
Agreement and enjoin the “SGC licensing action” because “nothing in the
Agreement carved out the SGC licensing action from the purview of the
release,” CP 6 § 19, and “the Commission refused to honor it.” CP 6 9 20.
Yet, the Complaint does not allege that the Commission is pursuing any
action against him; in fact, it alleges that the Commission’s action was
undertaken prior to the Settlement Agreement, and that it is he who is
pursuing an action against the Commission. CP 59 17.

On these allegations, dismissal under CR 12(b)(6) for failure to

state a claim upon which relief can be granted is appropriate because Long
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“cannot prove any set of facts consistent with the complaint that would
entitled the plaintiff to relief.” Jackson, 186 Wash. App. at 843,347 P.3d
at 490. Simply put, a complaint that alleges the violation of an agreement
to release a claim must also allege facts supporting the legal allegation that
the defendant is pursuing a claim that it is required to cease pursuing.
Absent such factual allegations, Long has simply failed to state a viable
claim.

Long’s conclusory assertion that “the Commission refused to
honor” the Settlement Agreement, CP 6 9 20, cannot save the complaint
from dismissal, as this is a mere legal conclusion and as such is not
required to be accepted. Jackson, 186 Wash. App. at 843, 347 P.3d at
490; see Advanced Pain Therapies, LLC v. Hartford Fin. Servs. Grp., Inc.,
No. 3:14-CV-00050-MGL, 2014 WL 4402800, at *2 (D.S.C. Sept. 3,
2014) (conclusory allegations that Defendant breached insurance contract
by failing to pay benefits “fails to set forth sufficient facts regarding how
the contract was breached. Here, Plaintiff’s breach of contract claim is
supported by nothing more than legal conclusions which the Court need
not accept as true.”); Harbor Distrib. Corp. v. GTE Operations Support
Inc., 176 F. Supp. 3d 204, 215 (E.D.N.Y. 2016) (“[c]onclusory allegations

that a defendant breached an agreement are insufficient to support a
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breach of contract claim.”) (internal quotations and citation omitted)
(citing numerous cases to this effect).

4. The Complaint also fails to state a claim because its
allegation that the Settlement Agreement requires
the Commission to take a licensing action without
the Commission being a party is contrary to law

Further, the Settlement Agreement may not be construed in any
way to constrain or direct the Commission in regard to its regulatory
functions. The Commission’s regulatory authority is defined not only by
Tribal law, but by federal law and by the Tribe’s compact with the State,
as residing exclusively with the Commission. As a matter of Tribal,
federal, and State law, therefore, the Settlement Agreement cannot be
construed as requiring the Commission to take any specific action with
regard to a license unless the Commission is a party signatory to the
Agreement.

The Tribe conducts gaming pursuant to the IGRA, the Snoqualmie
Gaming Act, and its gaming compact with Washington, required by
IGRA. The Compact is itself adopted as Tribal law in the Snoqualmie
Gaming Act. APP 13, 17; CP 185, 189 §§ 3.01, 4.

The Commission was created by the Snoqualmie Gaming Act “as

an independent governmental subdivision of the Tribe,” APP 17; CP 189 §

7.01, with “the authority and responsibility to regulate Gaming Activities
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within the Tribe’s Indian Lands.” APP 18; CP 190 § 7.03. One of the
Commission’s chief responsibilities is the licensing of Key Employees and
Primary Management Officials, see generally APP 30-37; CP 202-09 § 11,
which includes the exclusive authority to suspend and revoke gaming
licenses. APP 35-36; CP 207-08 § 11.09. This responsibility is consistent
with the IGRA and with the Tribe’s gaming compact. IGRA requires that
a tribe operating class III gaming enter into a gaming compact with the
state, approved by the Secretary of the Interior. 25 U.S.C. §
2710(d)(1)(C); APP 2. The Tribe’s compact provides as follows:

Denial, Suspension, or Revocation of Licenses by Tribal
Gaming Agency. The denial, suspension, or revocation of
any Tribal gaming license by the Tribal Gaming Agency
shall be in accordance with Tribal ordinances and
regulations governing such procedures and the grounds for
such actions shall be no less stringent than those of Section
V.C [governing State Gaming Agency actions on
licensing].

Tribal State Compact, supra note 1, § V.E; APP 73. Under the
Snoqualmie Gaming Act, the Commission is the “Tribal Gaming Agency”
charged with regulation of gaming under the Compact. APP 17; CP 189
§7.01.

Only the Commission can take action with regard to a Snoqualmie
Gaming license. Since the Commission was not a party to the Settlement

Agreement, as a matter of law the Settlement Agreement cannot have
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bound the Commission to take any action with regard to a license unless
the Commission was a party thereto. The Settlement Agreement does not
include the Commission as a party signatory. Thus under applicable law
there is not set of facts that can be alleged to support the claim that the
Settlement Agreement bound the Commission to take any action with
regard to Long’s license.

C. The Court did not abuse its discretion by staying
discovery pending disposition of the motion to dismiss
for lack of jurisdiction and failure to state a claim

Orders staying discovery are reviewed on appeal for abuse of
discretion. Chaffee v. Keller Rohrback LLP, 200 Wash. App. 66, 77, 401
P.3d 418, 424 (2017) (“We review a trial court’s determination on a
motion to stay for an abuse of discretion.... An abuse of discretion occurs
when the trial court’s ruling is manifestly unreasonable or is based on
untenable grounds or reasons.”). The court below did not abuse its
discretion in denying discovery.®

It is well-established that sovereign immunity protects an immune

entity not only from liability, it also protects that entity from the burdens

of litigation generally, including discovery. See Univ. of Texas at Austin

% The court initially granted a protective order sought by the Commission staying
discovery pending the court’s decision on the Commission’s motion to dismiss. CP 493.
After the Court granted the Commission’s motion to dismiss, Long again sought
discovery in his motion for reconsideration. CP 757.
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v. Vratil, 96 F.3d 1337, 1340 (10th Cir. 1996) (“Eleventh Amendment
immunity entitles a state not only to protection from liability, but also
from suit, including the burden of discovery, as a party, within the suit.”);
Moss v. U.S. Secret Service, 572 F.3d 962, 973 (9th Cir. 2009)
(“[Q]ualified immunity is meant to give [a sovereign] a right, not merely
to avoid standing trial but also to avoid the burdens of such pretrial
matters as discovery.”) (internal quotations omitted) (citing Behrens v.
Pelletier, 516 U.S. 299, 308, 116 S.Ct. 834, 133 L.Ed.2d 773 (1996));
Miller v. Wright, No. 3:11-cv-05395, slip. op. at 8 (W.D. Wash. Oct. 6,
2011) (denying Plaintiff’s discovery request of a defendant tribe where a
motion to dismiss was pending on sovereign immunity grounds).

The Court below had broad discretion to stay discovery in a case
while a dispositive motion involving immunity was pending. See, e.g.,
DiMartini v. Ferrin, 889 F.2d 922, 926 (9th Cir. 1989), amended, 906
F.2d 465 (9th Cir. 1990), cert. denied, 501 U.S. 1204, 111 S.Ct. 2796
(Mem), 115 L.Ed.2d 970 (1991) (“The Supreme Court has held that until
the threshold issue of immunity is resolved, discovery should not
proceed”); Hachette Distribution, Inc. v. Hudson County News Co., Inc.,
136 F.R.D. 356, 358 (E.D.N.Y.1991) (“[T]he federal district courts have
discretion to impose a stay of discovery pending the determination of

dispositive motions by the issuance of a protective order”).
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The argument of the Commission’s CR 12(b)(1) Motion to
Dismiss, and the basis of the Court’s ruling on that motion below, is that
as a matter of Snoqualmie Tribal law, any waiver of the Commission’s
immunity must be express and specific to the Commission, and the
Settlement Agreement on its face contains no such waiver. No amount of
discovery would change the Tribal law leading to this conclusion. There
was no need for discovery on whether the Commission is an “agency” or
under the control of the Tribe or even somehow “collaborating” with the
Tribe regarding Long’s license revocation.

Long cites Wright, 159 Wash. 2d at 119-21, 147 P.3d at 128283,
in support of his request for discovery, Long Brf. at 36, but the court in
that case held that no remand for further fact-finding was needed because
the undisputed facts in the record made clear that the tribal entity was
immune from the suit. /d. at 121, 147 P.3d at 1283 (noting that plaintiff
did not dispute organizational structure of the entity, but rather disputed
the significance of various provisions). The relevant and undisputed fact
here is that the Settlement Agreement does not contain a specific and
express waiver of immunity as to the Commission, and that fact is
dispositive as a matter of applicable law.

Further, even assuming arguendo that discovery could potentially

lead to facts relevant to the sovereign immunity issue, there remains the

41



ruling by the Court below in the alternative that Long has failed to state a
claim for relief — which is based on accepting as true all facts pled. As
noted above, the complaint fails to state a claim because the Commission
is not pursuing a claim against Long, as its revocation of his license
occurred prior to the Settlement Agreement. Discovery would be futile,
because it cannot change these facts. Long does not even attempt to argue
in his brief that there is any set of facts he could possibly find on
discovery on remand that would alter these facts or make it possible for
him to state a claim upon which relief may be granted.

D. Long did not move to amend his Complaint below and
in any event amendment would be futile

Long now argues in passing that “if the tribal court dismissed
based upon CR 12(b)(1),” then he should have been permitted opportunity
to amend. Long Brf. at 37. But Long never sought leave to amend in the
court below. His implied argument that this case should be remanded to
allow him to amend his complaint should be denied for several reasons.

First, in failing to move to amend below, he did not preserve the
issue. “An appeals court will not review an issue, theory, argument, or
claim of error not presented at the trial court level.” Rash v. Providence
Health & Servs., 183 Wash. App. 612, 625,334 P.3d 1154, 1161 (2014).

Although in the Court below Long asserted in his opposition to the motion
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to dismiss that motion for leave should be allowed where plaintiff may be
able to state a cause of action (and not, as he argues in this appeal, for the
purpose of overcoming a jurisdictional deficit), CP 519, that statement is
insufficient to preserve the issue for appeal as it falls short of actually
moving to amend (even if read to extend to his new position on appeal that
he should be allowed to amend in an attempt to overcome dismissal for
lack of subject matter jurisdiction).

Federal courts have held, under the federal equivalent of CR 15(a),
that such a statement is insufficient to preserve the issue for appeal. See
Garman v. Campbell Cty. Sch. Dist. No. 1, 630 F.3d 977, 986 (10th Cir.
2010) (“Garman did not file a written motion for leave to amend; instead,
in her opposition to the motion to dismiss, she merely suggested she
should be allowed to amend if the court concluded her pleadings were
infirm. This is insufficient.”); Glenn v. First Nat. Bank in Grand Junction,
868 F.2d 368, 370 (10th Cir. 1989). These cases are of persuasive
precedential value. Wright, 159 Wash. 2d at 119 n. 2, 147 P.3d at 1282
n.2 (“Our version of CR 12(b) mirrors its federal counterpart.
Accordingly, we may look to federal authorities for guidance in
interpreting CR 12(b).”). See also Tayloe-McCandless v. State,
unpublished opinion, 189 Wash. App. 1035, *5 (2015) (“the trial court did

not rule on the motion so there is no ruling for this court to review”).
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Second, even assuming the issue were preserved, Long should not
be afforded leave to amend his complaint. Denials of a motion to amend a
complaint are reviewed on appeal for abuse of discretion, and a trial court
may consider whether an amendment would be futile. Shelton v. Azar,
Inc., 90 Wash. App. 923, 928, 954 P.2d 352, 35455 (1998). Here, an
amendment would have been futile because Long has not identified, and
cannot conceivably identify, a legal theory suggesting a cure to his
defective complaint. Matsyuk v. State Farm Fire & Cas. Co., 155 Wash.
App. 324, 339, 229 P.3d 893, 901 (2010), rev’d on other grounds, 173
Wash. 2d 643, 272 P.3d 802 (2012); see also Rodriguez v. Loudeye Corp.,
189 P.3d 168, 177-178, 144 Wash.App. 709, 728-29 (Wash.App. Div. 1,
2008) (“Denying a motion for leave to amend is not an abuse of discretion
if the proposed amendment is futile.”).

As discussed above with respect to the futility of discovery, there
are no possible set of facts that Long could allege that would support
construing the waiver in the Settlement Agreement as applying to the
Commission. And even if an amendment to the complaint could cure the
jurisdictional problem, it could not cure the failure to state a claim, and
Long on appeal does not ask for leave to amend to state a claim upon

which relief may be granted.
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E. The Court Below Did Not Abuse Its Discretion In
Denying the Motion for Reconsideration

Orders denying motions for reconsideration are reviewed on appeal
for abuse of discretion. Landstar Inway Inc. v. Samrow, 181 Wash. App.
109, 120-21, 325 P.3d 327, 335 (2014); see also Martini v. Post, 178
Wash. App. 153, 161, 313 P.3d 473, 478 (2013) (“We review a trial
court’s denial of a motion for reconsideration and its decision to consider
new or additional evidence presented with the motion to determine if the
trial court’s decision is manifestly unreasonable or based on untenable
grounds”).

Although Long assigns error to the Court’s denial of his motion for
reconsideration, he does not address that motion separately. His motion
sought reconsideration of the Court’s decision on the motion to dismiss,
and discovery that he argued related to the Commission’s sovereign
immunity. CP 755-62. It did not bring to the Court’s attention any new
evidence or change in relevant law. The Court’s denial of the motion was
correct and should be upheld for the reasons stated above in regard to the
decision to dismiss and the denial of discovery.

/l

/l

1
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V. CONCLUSION
The decision of the Superior Court should be AFFIRMED.

DATED this 21* day of November, 2017.

By dc; 2@ Z

Edmund Clay Goodman, WSBA # 37347
Attorney for Snoqualmie Gaming Commission
Hobbs, Straus, Dean & Walker, LLP

806 SW Broadway, Suite 900

Portland, OR 97205

Tel: (503) 242-1745
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A. Indian Gaming Regulatory Act, 25 U.S.C. §2710(b)(3)

(b) Regulation of class Il gaming activity; net revenue allocation; audits;

contracts

3)

(A)

(B)

©

Any Indian tribe having jurisdiction over the Indian
lands upon which a class III gaming activity is being
conducted, or is to be conducted, shall request the
State in which such lands are located to enter into
negotiations for the purpose of entering into a Tribal-
State compact governing the conduct of gaming
activities. Upon receiving such a request, the State
shall negotiate with the Indian tribe in good faith to
enter into such a compact.

Any State and any Indian tribe may enter into a
Tribal-State compact governing gaming activities on
the Indian lands of the Indian tribe, but such compact
shall take effect only when notice of approval by the
Secretary of such compact has been published by the
Secretary in the Federal Register.

Any Tribal-State compact negotiated under
subparagraph (A) may include provisions relating
to—

(1) the application of the criminal and civil laws
and regulations of the Indian tribe or the State
that are directly related to, and necessary for,
the licensing and regulation of such activity;

(11) the allocation of criminal and civil
jurisdiction between the State and the Indian
tribe necessary for the enforcement of such
laws and regulations;

(ii1))  the assessment by the State of such activities
in such amounts as are necessary to defray the
costs of regulating such activity;

(iv)  taxation by the Indian tribe of such activity in
amounts comparable to amounts assessed by
the State for comparable activities;



APP 002

(v) remedies for breach of contract;

(vi)  standards for the operation of such activity
and maintenance of the gaming facility,
including licensing; and

(vii)  any other subjects that are directly related to
the operation of gaming activities.

B. Indian Gaming Regulatory Act, 25 U.S.C. § 2710(d)(1)

(d) Class III gaming activities; authorization; revocation; Tribal-State

compact

(1

(B)

©

Class III gaming activities shall be lawful on Indian lands
only if such activities are—

(A)  authorized by an ordinance or resolution that—

(1) is adopted by the governing body of the
Indian tribe having jurisdiction over such
lands,

(11) meets the requirements of subsection (b), and
(i)  is approved by the Chairman,

located in a State that permits such gaming for any purpose
by any person, organization, or entity, and

conducted in conformance with a Tribal-State compact
entered into by the Indian tribe and the State under paragraph
(3) that is in effect.

C. Washington Superior Court Rule 10(¢)

10(c) Adoption by Reference; Exhibits. Statements in a pleading

may be adopted by reference in a different part of the same
pleading or in another pleading or in any motion. A copy of
any written instrument which is an exhibit to a pleading is a
part thereof for all purposes.

Washington Superior Court Rule 12(b)

12(b) How Presented. Every defense, in law or fact, to a claim for

relief in any pleading, whether a claim, counterclaim, cross
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(1
)
3)
4
)
(6)

claim, or third party claim, shall be asserted in the responsive
pleading thereto if one is required, except that the following
defenses may at the option of the pleader be made by motion:

lack of jurisdiction over the subject matter;
lack of jurisdiction over the person;
improper venue;

insufficiency of process;

insufficiency of service of process;

failure to state a claim upon which relief can be granted;

(7) failure to join a party under rule 19. A motion making any of

these defenses shall be made before pleading if a further
pleading is permitted. No defense or objection is waived by
being joined with one or more other defenses or objections
in a responsive pleading or motion. If a pleading sets forth a
claim for relief to which the adverse party is not required to
serve a responsive pleading, the pleader may assert at the
trial any defense in law or fact to that claim for relief. If, on
a motion asserting the defense numbered (6) to dismiss for
failure of the pleading to state a claim upon which relief can
be granted, matters outside the pleading are presented to and
not excluded by the court, the motion shall be treated as one
for summary judgment and disposed of as provided in rule
56, and all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by rule
56.

E. Constitution of the Snoqualmie Tribe of Indians Art. I, Sec. 3

Section 3. Sovereign Immunity. The Snoqualmie Indian Tribe is immune
from suit except to the extent that the Tribal Council expressly and
unambiguously waives its sovereign immunity.
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Snoqualmie Judiciary Act § 10.0

Section 10.0 - SOVEREIGN IMMUNITY

The Snoqualmie Tribe, the Snoqualmie Tribal Council, and all Tribal
agencies, committees departments, entities or employees of any kind
shall be immune from suit for any acts or omissions done during the
performance of Tribal duties. Only Tribal Council has the authority to
waive this sovereign immunity in accordance with Snoqualmie Tribal
law.
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SNOQUALMIE GAMING COMMISSION — COMMISSION HEARING REGULATIONS

SNOQUALMIE GAMING COMMISSION OF THE
SNOQUALMIE INDIAN TRIBE

37500 SE NORTH BEND WAY
SNOQUALMIE, WA 98065

COMMISSION HEARING REGULATIONS
Adopted by Resolution No. 01-2016 on February 19, 2016
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SNOQUALMIE GAMING COMMISSION — COMMISSION HEARING REGULATIONS

CHAPTER 1 - GENERAL PROVISIONS

Section 1.1  Authority

These Regulations are promulgated and established by the Snoqualmie Gaming
Commission of the Snoqualmie Indian Tribe pursuant to the Commission’s
authority delegated by the Snoqualmie Tribal Council under the Snoqualmie Tribe
Tribal Gaming Act enacted first by Tribal Council Act 3-02, and most recently
updated by Snoqualmie Indian Tribe Resolution #12-2015 (Jan. 22, 2015)
(“Gaming Act”).

Section 1.2  Definitions

Terms used in these Regulations shall have the same meaning given to them in
Section 3 of the Gaming Act. The following terms are defined for the reader’s

reference.

(A) “Commission” means the Snoqualmie Gaming Commission.

(B)  “Gaming Act” means the Snoqualmie Gaming Act, as amended.

(C)  “Regulations” means these regulations governing hearing processes at the

Snoqualmie Gaming Commission.
(D)  “Tribe” means the Snoqualmie Indian Tribe.
Section 1.3  Service of Notice

(A)  Except as otherwise provided in the Gaming Act or these Regulations,
notices and other communications will be sent by the Commission to the
address of the recipient on file with the Commission by first class United
States mail, postage prepaid.

(B)  Unless specifically provided otherwise, notices sent pursuant to paragraph
(A) shall be deemed to have been served upon their deposit, postage
prepaid, in the United States mail, and the time specified in any such notice
shall commence to run from the date of such mailing.

(C)  Nothing in this Section shall preclude the Commission from serving notice
by certified mail, return receipt requested, overnight delivery, or hand-
delivery.

(D)  Notice by fax or electronic mail will not be accepted.

Section 1.4  Interpretation

APP 043 Page 2E<)3(P.1§
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SNOQUALMIE GAMING COMMISSION — COMMISSION HEARING REGULATIONS

These Regulations are to be interpreted so they do not conflict with the Gaming Act
or other Tribal law or regulation.

Section 1.5  Severability

If any provision of these Regulations shall be held invalid by the Snoqualmie Tribal
Court, it shall not be construed to invalidate any other provision of these
Regulations.

Section 1.6  Availability of Regulations

A copy of these Regulations shall be made available to any member of the public
at the Commission offices during regular business hours.

Section 1.7  Inapplicability

These Regulations shall not govern or apply to any patron complaint or charge,
which are governed by separate procedures and the process set out in the relevant
provisions of the Gaming Act.

Section 1.8  Sovereign Immunity

With the exception of—and only to the extent stated in—Section 2.10 below
(Appeals) the Commission does not waive any aspect or portion of its immunity
from suit through promulgation of these regulations. The Commission’s sovereign
immunity is explicitly retained, and no provision herein shall be interpreted to be a
waiver, either express or implied. Nothing in these regulations shall be deemed or
construed to act as a waiver or limitation of the Snoqualmie Indian Tribe’s inherent
sovereign immunity or that of its Tribal officials acting within the scope of their
official duties.

Exh. J
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SNOQUALMIE GAMING COMMISSION — COMMISSION HEARING REGULATIONS

Section 2.1

Section 2.2

APP 045

(A)

(B)

(A)

(B)

CHAPTER 2 - HEARINGS

Hearings

Hearings shall be conducted:

M
@)
€)
(4)

Where required by the Gaming Act;
Where required by these Regulations;
Upon the Commission’s own motion; or

Upon the timely request of licensee or other party affected by
Commission action.

A request for a hearing by a person other than the Commission shall be
made in writing and shall include the following:

)

?

G)

The name, address, and telephone number of the person requesting
the hearing;

A statement of the action or event on which a hearing is requested;
and

A description of the nature of the claim and the relief sought.

Notice of Hearing

The Commission shall set the time and place of the hearing and give written
notice to all affected parties. Upon request of an affected party or by motion
of the Commission and for good cause shown the Commission may modify
the hearing date, time, or place.

The notice must include the following:

M
)

€)

(4)

The Commission’s name, mailing address and telephone number;

The names and mailing address of all parties and other persons to
whom notice is being given by the Commission;

The name, official title, mailing address, and telephone number of
any counsel or agent who has been designated to appear for the
Commission;

The official file or other reference number, and the name of the

Exh. J
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proceedings;
(5)  Ashort and plain statement of the matters asserted or charged;

(6)  Reference to the particular sections of the Act and regulations
involved;

(7) A statement of the date, time, and place of the hearing;

(8) A statement that a party who fails to attend the hearing may have a
final decision and order by default entered against the party;

(9) A statement that the party may be advised and represented at the
hearing by legal counsel or other representative at the party’s own

expense;

(10) A statement of the legal authority and jurisdiction under which the
hearing is to be held; and

(11)  Such other information the Commission considers appropriate for
the conduct of the hearing.

Section 2.3 Communications with the Commission

(A)  All communications with the Commission regarding a matter set for hearing
shall be in writing.

(B) No ex parte material or representation of any kind or any other
communication outside the hearing procedure shall be considered by the
Commission.

Section 2.4  Representation Before Commission

(A)  Any party may participate in the hearing in person, or if the party is a
corporation or other artificial person, by a duly authorized representative.

(B)  Any party may be advised and represented at the hearing by legal counsel
or other representative, at the party's own expense.

Section 2.5 Subpoenas and Oaths

(A)  The Commission may issue subpoenas for the appearance of any witnesses
and subpoenas for the production of documents and may administer oaths.

(B)  The Commission may seek enforcement of subpoenas in Tribal Court.
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Section 2.6 Hearing Procedure

(A)  Unless otherwise determined by the Commission, hearings shall be
conducted at the Commission’s principal office.

(B)  Procedural Requirements
€8 The following procedures will apply to all hearings:

(@) The Commission, all parties, and all witnesses will appear at
the hearing in person. However, the Commission may
conduct all or part of the hearing by telephone, television, or
other electronic means, if each participant in the hearing has
an opportunity to participate in, to hear, and, if technically
feasible and practicable, to see the entire proceeding while it
is taking place.

(b)  The Commission shall cause the hearing to be recorded
either by use of a tape recorder or by engaging a reporter to
record the hearing and prepare a transcript thereof. If the
Commission records the hearing by use of a tape recorder,
any party to the hearing, at that party’s expense, may cause
a reporter approved by the Commission to prepare a
transcript from its record, or cause additional recordings to
be made during the hearing if the making of the additional
recordings does not cause distraction or disruption.

(c)  Hearings shall be confidential and closed to the public. Any
witnesses shall be excluded from the hearing room until they
are called to present evidence, and may not remain following
their testimony.

(d) At the request of an affected party or on its own motion the
Commission may establish such other procedural steps not
specifically provided for in these Regulations as the
Commission may determine are appropriate for the
particular matter set for hearing.

(2)  The Commission shall also afford to all parties the opportunity to
respond to any allegations, present evidence and argument, conduct
cross examination, and submit rebuttal evidence, subject to
limitations in Section 2.7 below, in the hearing, in the following
circumstances:

(@) When a party has properly notified the Commission that the
party will attend the hearing, and the party appears at the
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hearing; or

(b)  If the Commission sets over a hearing pursuant to these
Regulations, and the party appears at the set over hearing.

(C)  Failure to Notify Commission; Final Decision and Order by Default. If a
party fails to notify the Commission that the party will attend the hearing in
accordance with these Regulations, and the party fails to attend the hearing,
the Commission may enter a final decision and order by default.

Section 2.7 Evidence

(A)  Neither the common law nor any statutory rules of evidence shall apply in
Commission hearings under these Regulations; rather, subject to the
provisions below, any evidence may be received which is relevant and
possesses probative value.

(B)  Documentary Evidence and Witness Lists - Limitation

(1)  The Commission will compile all documentary evidence the
Commission intends to use or reference at the hearing, including a
list of any witnesses the Commission may call to present evidence
or testimony. The Commission must submit this evidence and
witness list to the licensee or party subject to a hearing no less than
two weeks prior to the hearing.

(2)  The licensee or party subject to a hearing must, in turn, submit its
documentary evidence it intends to use or reference at the hearing,
including a witness list, to the Commission not less than one week
prior to the hearing.

(@) Example: If a hearing is scheduled for a Tuesday, the
licensee or party must ensure it submits its evidence and list
to the Commission by the Tuesday one week prior. If the
one-week deadline falls on a holiday, the evidence must be
submitted by the business day prior to the holiday.

(3)  Limitation — If the licensee or the party subject to a hearing does not
submit documentary evidence and a witness list by the deadline
above, the evidence will not be considered at the hearing. The
Commission will not accept evidence after the one-week deadline.

4) Notwithstanding Section 2.3 (Service of Notice) above, the parties
may exchange documentary evidence and witness lists
electronically provided that the Commission and the party agree to
such transmittal prior to the due dates in this section.
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Section 2.8

APP 049

©)

D)

(A)

The Commission may exclude evidence that is irrelevant, immaterial or
unduly repetitious, or untimely presented, upon its own determination or
upon objection made by a party. Any objection to any testimony or item
offered as evidence must be made at the time it is offered into evidence. If
an objection is made to any testimony or other item offered as evidence, the
Commission may provisionally allow that testimony or item in evidence
and determine at a later point whether to consider it, or the Commission
may decide upon the objection at the point in time when the objection is
made. The Commission may, at its discretion, go into Executive Session to
discuss among the Commissioners whether or not to sustain the objection.

The Commission may take official notice of (i) any fact that could be
judicially noticed in the Tribal Court; (ii) the record of other proceedings
before the Commission; (iii) technical or scientific matters within the
Commission's specialized knowledge; and (iv) codes or standards that have
been adopted by an agency of the United States, the Tribe or a state, or by
a nationally recognized organization or association.

Final Decision and Order
Final decision and order by default
(1)  The Commission may issue a final decision and order by default:

(a) When the Commission gives the party notice of hearing
pursuant to these Regulations, and the party fails to notify
the Commission that the party plans to attend the hearing;

(b)  When a party notifies the Commission that the party plans to
attend the hearing but subsequently withdraws that notice;

(c) When a party notifies the Commission that they plan to
attend the hearing and the party fails to appear at the hearing;
or

(d)  When the Commission sets over a hearing on a party’s
motion and the party fails to appear at the set over hearing.

(2)  If the party fails to appear at the hearing and, before issuing a final
decision and order by default, the Commission finds that the failure
of the party to appear was caused by circumstances beyond the
party’s reasonable control, the Commission may choose not issue a
final decision and order by default, but instead schedule a new
hearing.
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(3)  The Commission may issue a final decision and order by default that
is adverse to a party only after evidence is introduced into the record
to support such decision and order. The Commission must find that
the record, including all materials submitted by the party, contains
evidence that persuades the Commission of the existence of facts
necessary to support the decision and order.

“4) The Commission shall render a final decision and order by default
within twenty (20) business days of the hearing unless the
Commission determines there is good cause to extend this period.

(5)  Afinal decision and order by default shall include:

(a) The authority under which the Commission enters a decision
and order by default;

(b)  Findings of fact—A finding must be made on each fact
necessary to reach the conclusions of law on which the final
decision and order is based;

(c) Conclusion(s) of law—applications of the controlling law to
the facts found and the legal results arising therefrom;

(d) Decision and order—the decision of the Commission and
action taken by the Commission as a result of the facts found
and the legal conclusions arising therefrom;

(e)  The effective date of the decision and order;

(® A statement that the party may request, by a written request
to the Commission, that the final decision and order by
default be set aside within ten (10) business days of receiving
the final decision and order by default, but that a final
decision and order by default may only be set aside by the
Commission if the cause for failure to appear at the hearing
was beyond the reasonable control of the party; and

(g)  Adcitation to the provision of these regulations that authorize
an appeal to Tribal Court.

(6)  The Commission shall cause copies of the final decision and order
by default to be delivered to each party.

(B)  In hearings where the party properly notified the Commission and appeared
at the hearing, the following apply for a decision and order:
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(1)  The Commission, at its sole discretion, may allow the parties a
designated amount of time after conclusion of the hearing for the
submission of proposed findings or other arguments or motions.

(2)  The Commission shall render a final decision and order in writing
within twenty (20) business days of the hearing unless the
Commission determines there is good cause to extend this period.

(3) A final decision and order shall include:

(a) Findings of fact — those matters that are either agreed as fact
or that, when disputed, are determined by the Commission,
on evidence, to be facts over contentions to the contrary. A
finding must be made on each fact necessary to reach the
conclusions of law on which the final decision and order is
based;

(b) Conclusion(s) of law—applications of the controlling law to
the facts found and the legal results arising therefrom;

(©) Decision and order—the decision of the Commission and
action taken by the Commission as a result of the facts found
and the legal conclusions arising therefrom;

(d)  The effective date of the decision and order; and

(e) A citation of the provision of these regulations that authorize
an appeal to Tribal Court.

(4)  The Commission shall cause copies of the final decision and order
to be delivered to each party.

Section 2.9 Commission Record

APP 051

The Commission shall maintain an official record of each hearing. The
Commission Record shall be confidential, and access to the Commission Records
will be limited, as appropriate, by the Commission. The record shall consist of the
following:

(A) notices of all proceedings;

(B)  any briefs or other document setting forth the parties’ positions;

(C)  evidence received or considered;

(D)  astatement of any matters officially noticed;
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(E)  proposed findings;

(F)  the recording of the hearing, together with any transcript of all or part of the
hearing considered for the final decision;

(G) the final decision.
Section 2.10 Appeals

The Commission hereby authorizes an express and limited waiver of its immunity
from suit for the sole purpose of an appeal to the Snoqualmie Tribal Court only from a final
decision to revoke a tribal gaming license reached pursuant to these Regulations, which
waiver is subject further to the limitations set out in this Section 2.10. This limited waiver
of immunity for the purposes of allowing appeals of final revocation decisions to the Tribal
Court shall be construed narrowly, and any appeal outside the scope of this Section 2.10
shall not be deemed to be within the scope of this limited waiver.

(A)  Parameters of Appeal

(1)  Only a Commission decision revoking a tribal gaming license may
be appealed.

(2)  Only a final Commission decision may be appealed. There shall be
no interlocutory appeals.

(3) A final Commission decision may only be appealed to the
Snoqualmie Tribal Court.

(4)  The evidentiary record on appeal shall be limited to the Commission
Record of the appealed decision, as described in Section 2.9.

(5)  The Commission’s limited waiver of sovereign immunity to the
Tribal Court is further conditioned on the Tribal Court conducting
the appeal hearing confidentially, and keeping confidential the
evidence considered in the appeal and any records of the appeal
hearing proceedings. The Tribal Court shall maintain confidential
records, which shall not be open to any but the following
individuals, except as may be ordered by Resolution of the

Commission:

a. Members of the Commission in their official capacity.
b. The Commission Executive Director.

c. The Commission’s legal representative.

d. The appealing party and his or her legal representative.
e. Court personnel.
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APP 053

(B)

(6)

(7

All these individuals must maintain the confidentiality of the records,
except on written mutual agreement between the Commission and the
appealing party. In applying this provision, the Tribal Court may apply
its practices under Section 9 of the Tribal Indian Child Welfare Code
(Tribal Council Act 13.2).

The waiver for review by the Snoqualmie Tribal Court is limited to
a consideration of whether the final Commission decision was
arbitrary and capricious, or contains an error of law. This limited
waiver does not extend to or allow for any award of damages or
attorneys’ fee against the Commission.

The appealing party is responsible for his or her own costs, including
attorney’s fees, on appeal.

Appeal Procedure

M

@)

An appealing party must first provide written notice to the
Commission within five (5) business days after a final decision that
the party will appeal the decision to Tribal Court. The written notice
must set out the reasons for the appeal. The first business day
following the date of the final decision shall count as the first day of
this period. If a party fails to provide notice to the Commission
within this period, he or she waives the appeal to Tribal Court and
the Commission’s limited waiver for such appeal is ineffective, and
the final decision shall stand.

Form and Timing of Appeal

(@)  The appeal shall be a concise and clear statement of the
grounds for the appeal, and may be no longer than five (5)

pages.

(b) The appeal shall be submitted to the Snoqualmie Tribal
Court no later than ten (10) business days after the written
notice to the Commission has been provided. If a party fails
to submit the appeal to the Tribal Court within this period,
he or she waives the appeal to Tribal Court and the
Commission’s limited waiver for such appeal is ineffective,
and the final decision shall stand.

(© A true copy of the appeal shall be served on the Commission
and any other party as soon as practicable after its filing, but
in no case more than five (5) business days from its filing.
The appealing party must file with the Tribal Court a proof
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of service that a copy of appeal has been properly served.

(d) The appeal shall contain a copy of the final decision as an
attachment. No other attachments or exhibits may be
submitted. The Commission will provide the Snoqualmie
Tribal Court with the Commission Record as described in
Section 2.9 upon receipt of service of the appeal.

(C)  The decision of the Snoqualmie Tribal Court on the appeal is final; this
limited waiver does not extend to any further appeal beyond the Tribal
Court.

(D)  This limited waiver of sovereign immunity for purposes of appeal is further
limited to decisions by the Tribal Court that would either affirm the
Commission’s decision or that remand to the Commission for further
proceedings. There is no waiver of the Commission’s immunity to any
claims for any other kind of relief, including but not limited to damages,
injunctive relief, attorney fees, or any other relief.

(E)  The express, limited waiver of sovereign immunity shall only apply to the
appeal at hand. The Commission explicitly does not waive its immunity
from suit from matters collateral to the appealed decision, matters arising
from the same set of facts or controversy as the appealed decision, or
matters beyond the revocation of a gaming license.
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I. Order and Judgment, Long v. Snogqualmie Gaming Commission,
Snoqualmie Tribal Court No. SNO-CV-0223-2016 (March 22,
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J. Excerpts of Hearing Transcript of March 3, 2016 Motions, Long
v. Snoqualmie Gaming Commission, Snoqualmie Tribal Court
Case No. SNO-CV-0223-2016

(The entire transcript is found at CP 224-240)
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IN THE SNOQUALMIE TRIBAL COURT
FOR THE SNOQUALMIE INDIAN RESERVATION
SNOQUALMIE, WASHINGTON

WENDELL LONG, NO. SNO-CV-0223-2016
Petitioner, HEARING TRANSCRIPT OF

MARCH 3, 2016 MOTIONS

V.

SNOQUALMIE Gaming ActMING
COMMISSION,

Respondent.

Pro-Tem Judge Leona Colegrove
Attorney for Petitioner Wendell Long — Hunter M. Abell
Attorney for Respondent Snoqual mie Gaming Commission — Ed Clay Goodman

Judge: Case No. SNO-CV-0223-2016. Thisis Wendell Long v. the Snoqualmie Gaming
Commission. Before we get started, | just want to note it for the record — | was
contacted, | want to say, late Tuesday, to seeif | could preside over this hearing. And |
was kind of the middle of things, and had to take care of some things, and finally got
back to Nick’s[NIGC?] late Thursday evening, and said that | could. And | didn’t
realize until | started getting all these filings, that Williams Kastner was actually
representing Mr. Long. So | want it noted for the record, that | used to work for
Williams Kastner, not when Mr. Abell was associated with Williams Kastner, but since
then, Mr. Abell has begun doing judicial work and is a sitting judge, | don’t know
whether he still isa Court of Appeals judge for the Quinault Tribal Court.

Abdll: Yes, Your Honor.

Judge: OK. So hewas an Appellate Court justice for the Quinault Tribal Court and | used to
be the chief judge at the Quinault Tribal Court, and he is aso a sitting Appellate Court
judge for the [Ron Valley?] Tribal Court where | am the chief judge at Ron Valley, and
| think, are you an Appellate Court judge for the Hoh Tribe?
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Judge:

Abdll:

The only thing | would say that is somewhat unique about this case, isthat this case
arisesin the context of an administrative hearing. Of course, most waivers of sovereign
immunity is somebody coming in and saying, “Well, | want to sue for monetary
damages,” or in Tribal Court, they’ ve got an employment agreement or something that
says that they can do so.

But doesn’'t.... | mean, aren’'t most waivers, don’t they have to be spelled out pretty
specifically?

WEell, and this, as you’ ve seen in the language that we provided in the brief, we would
arguethat thisis spelled out specificaly, that it applies to any dispute arising under the
terms of the Agreement, and again, this agreement requires him to obtain and maintain
gaming license. So we would argue that there is certainly arequisite clarity, to find a
waiver here. | don’'t think there’ s any dispute about... | don’t think there's any question
that thisis a dispute, obvioudly, that’s why we're here. | would argue that | don’t think
thereis any question that it is under the agreement, the agreement isfairly clear. | think
the only question is, does it arise under the terms of the agreement? And the agreement
requires him to obtain and maintain alicense. That’sthe license they’re trying to take
away. Sowewould arguethat itisclearly laid out. And that afair plain text reading of
the waiver would support that. Additionaly, aswe' ve laid out, the tribe could very well
have negotiated to exclude any sort of gaming license, from the scope of the waiver, the
tribe didn’t do that. And so we would argue that afair plan text reading of the
employment agreement would support that sovereignty immunity has been waived. I'm
more than prepared to answer any questions that the Court may have on that issue, but
at least from the Petitioner’ s perspective, that is relatively apparent.

So what I'd like to do now is transition to the three bases on which Mr. Long is here
before the Court today, seeking judicia relief. They are asfollows.

Thefirst isthat the SGC, in acting to summarily suspend Mr. Long’'s gaming licensein
late January of this year, violated both the terms of the gaming [inaudible — loud noisg],
and the terms of the compact. Asaresult, the summary suspension is ultra vires, and
void from the beginning. The second is that the SGC lost subject matter jurisdiction
when Mr. Long voluntarily surrendered his license back in October of 2015, and I'll
address that alittle bit more because there’ s been some kind of |ate devel oping evidence
that the SGC has put in on that issue. And then the third is that the due process
violations that occurred in this case and have occurred to this date require judicia relief,
in order to avoid continuing due process of violations as we go forward.

The standard for injunctive relief has four prongs that have been laid out. Thefirstis
the likelihood of success on the merits, and that requires addressing those three theories.
The second is showing irreparable harm. And the last two are really kind of, equity-
based arguments: isit fair to grant the injunctive relief? 1’m not going to spend a

whole lot of time on those, because | think both sides can argue about that, but we
would argue that given the nature of the property right, given the circumstances of this
case, it's certainly fair. And then what | would like to do isfocus on these first two
prongs. Because | think that’s where both sides have spent the majority of their time.

Thefirst question, of course, is, isthere alikelihood of success on the merits? And
what | submit, Your Honor, isthat thereis. The question of whether the SGC acted in
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And thelast thing | would say, Y our Honor, isthat this case isimportant not only for
Mr. Long, whosg, truly, his entire future livelihood is riding on this case and the
situation with the SGC. But it’s also important for the Tribe. Thisisthe primary
economic engine for the Tribe, and it is crucia that if the Tribeis going to do its,
apparently, itsfirst license suspension or revocation hearing ever, that it do it right, and
do it in amanner that comports with due process. In fact, it'srequired to do so, under
the Snoqualmie Tribal Constitution. And so with that, Y our Honor, I'm glad to take
any questions you may have. Thank you.

Goodman: Thank you, Your Honor. | think the threshold question here before the Court can
even consider injunctive relief is the question of whether the Court has subject matter
jurisdiction. And plaintiff has the burden of demonstrating that, for it has some matter
jurisdiction, where the Court can be pulled into thiskind of adispute. Plaintiff has
failed to do that. Plaintiff pointsto a purported waiver of sovereign immunity to the
Commission in an employment agreement that doesn’t involve information, doesn’t
establish any obligations of the Commission to Mr. Long, no rights of Mr. Long vis-&
visthe Commission. So to get to the subject matter jurisdiction to allow the Court to
hear the case, that Plaintiff has to go turn the standard doctrines of sovereign immunity
and sovereignty waivers on their head, and also ignore the relevant provisions of the
Tribal Gaming Code, which isthe Gaming Act, which isthe body of tribal law that
governsthis. A governmental agency of an Indian tribe has sovereign immunity, unless
that sovereign immunity is clearly and expressly waived. And Mr. Long relies solely
for evidence about waiver on the language in this employment agreement for his
employment [afficacea?]. Now if welook at the Gaming Act, the Gaming Act at 7.04
makes clear that the Commission is an independent body that is independent from the
Tribal Council as central to itsrole in regulating the casinos, and goes on to state that
the Tribal Council shall have no rolein any activity that’s within the purview of the
Commission. And so Mr. Long would have the Court see an employment agreement
between Mr. Long and the Tribe as somehow bringing the Commission into an area
where the Tribe, by its own law, has said the Commission should be outside and
independent. Now again, the Gaming Act also emphasizes repeatedly the
Commission’s sovereign immunity. At 7.02, it states that the Commission’s sovereign
immunity can only be waived expressly by the Tribal Council. And again, Section 15
of the Gaming Act states that the Commission has sovereign immunity and it can’'t be
waived unlessit’swaived expressly. And it pointsto the one provision of the Gaming
Act where that sovereign immunity iswaived. And interestingly, it’s not to review of
suspensions or revocations. It'swaived in regards to the terminations regarding patron
disputes. So the Tribeitself has never waived the Commission’ s sovereign immunity,
except for patron disputes. Yet, Mr. Long would have it that through an employment
contract with a casino that the Commission has regulatory oversight over, but somehow
the Commission is pulled into the limited waiver of sovereign immunity in that
agreement.

In order for that waiver to be triggered, as Mr. Abell has pointed out, the waiver has to,
the lawsuit has to arise under the terms and conditions, the dispute has to arise under the
terms and conditions in the employment agreement. This suit does not arise under
those terms and conditions. As Mr. Abell has pointed out, the claims he has here are
not claims that the Commission isfiling in any obligation under the employment
agreement towards Mr. Long, because there are none. Heis alleging violations of the
Gaming Act, the Tribal Constitution, and the Civil Rights Act, and this federal and state
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[EPA?]. We submit that there are no violations, but even if there were, those are not
violations that arise under the employment agreement. They are separate sources of law
that are being discussed. It’snot a dispute over the termination or severance pay or
compensation or any of those, because again, the Commission doesn’t have any of
those obligations under the employment agreement.

The fact that the employment agreement references the licensing processisirrelevant to
the argument to the issue here. Mr. Long, under the terms of the employment
agreement, made a representation to the Tribe that he would go through the required
process with the Commission to obtain alicense. But that obligation to the
Commission exists independently of what’ s in the employment agreement, even if the
employment agreement is completely silent on whether Mr. Long was committing to
the Tribe to get alicense. He would have to get that license from the Commission
under the terms of the contract, under the terms of the Gaming Act. So thereis nothing
in the Gaming Act, in the employment agreement, that establishes an obligation vis-&
visthe Commission and Mr. Long. That obligation arises solely under the Gaming Act,
and so the dispute does not arise under the employment agreement.

Judge: But itisinthere.

Goodman: There'sreferencesto licenses, yes. But that’s an obligation of Mr. Long to the

Tribe, not to the Gaming Commission. That obligation isin the Gaming Act, and his
obligation to the Tribe as an employee is different than his obligation to the
Commission as an independent regulatory body. And the Commission can’t be brought
in to an employment contract when it’ s supposedly the regulatory body that oversees
those very types of agreements and oversees the gaming operation. And in fact, the
reading of the employment agreement would conflate the role of the Commission with
the role of the Tribe in paring out its casino operations, the role that Gaming Act
emphasizes should be, is required to be, distinct and independent. The compact does,
and even the NIGC requires, that the Commission be a separate and independent entity.
So to conflate the two because of thislanguage in the agreement that saysthere’'sa
waiver of sovereign immunity to the Tribein saying, “Well, thisis an entity of the
Tribe, so everything'sincorporated,” is simply problematic for the Commission’s
ability to stand as an independent regulatory entity. So it doesn’t meet the requirement
that awaiver be clearly and expressly stated. It also doesn’t... it’s not consistent with
the requirement that, well-established case law, that waivers of governmental sovereign
immunity should be construed narrowly. Thisisavery broadly read waiver.

But most problematic in the reading, and Mr. Abell set thisout in his brief last night
and just made this point again, isthe way in which it reads, how it is structured and the
function of alimited waiver works. And it’s a dangerous [noisein
background] and an irresponsible interpretation. Because he says the Commission
should have negotiated an exclusion from the waiver. Now the whole point of alimited
waiver of sovereign immunity isthat, in an agreement, the Tribe, or the tribal entity
that’ sinvolved, says, “We re waiving our sovereign immunity to this entity, or to this
set of assets.” The interpretation that is being presented here would say, “Well, unless
you exclude, specificaly exclude, assets or entities from that waiver,” then everything
in the Tribe is covered by that waiver. And there are literally thousands of contracts
and financing agreements and other agreements with vendors, with banks, with
contractors, throughout the Pacific Northwest, that have limited waivers of sovereign
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immunity that spell out specifically the assets and entities to whom that waiver applies.
And that’ s the whole point of the limitation. This reading would put that on its head
and say, “If the Tribe didn’t specifically exclude those assets for waivers,” then they are
suddenly exposed to that waiver. And so there' s all those well-settled expectations that
tribes throughout the Northwest would have, that would be upset and would expose the
Tribesto liability if they had no ideathey are entering into. And | make that point here
for the Northwest, because thisis a mixed Court and a mixed court system established
precedent for tribes throughout the Northwest. So | think that’s an important point to
note.

One thing that’s atheme that runs through the briefing is particular the TRO response,
isthisideathat the Commission istrying to evade judicia review. And that’s not the
case here. The Commission, under the terms of the Gaming Act, would not have its
licensing revocation process subject to judicial review. But the Commission has
adopted procedures that provide for awaiver of sovereign immunity at the end of the
process. Sothereisjudicia review. It just needsto alow the process to work its way
through, and any of the complaints that Mr. Abell and Mr. Long are raising here can be
raised in front of the Court at the appropriate time, allowing the administrative agency
to do what it is tasked with doing, and not interrupting the process in the middle and
establishing its own separate set of procedural requirements from a hodgepodge of
different sources.

So | submit, Your Honor, that essentially, since Mr. Long isrelying solely on the
employment agreement as awaiver of sovereign immunity, and that is alimited waiver
for a specific purpose of employment. The Commission is not, and never has been, Mr.
Long’ s employer; it’s a separate entity, separate regulatory body that oversees that
contract and employment under that contract, that that waiver simply does not, and
cannot be read to extend to the Commission. (pause) So, given that there' s no subject
matter jurisdiction, we submit that the case needs to be dismissed and there’ s need for,
or reason for, or ability of the Court to issue atemporary restraining order or
preliminary injunction.

WEe'll turn to the temporary restraining order arguments, because they’ ve been made
and | think they moved to be addressed, because | don’t think any of them really make
the cases that need to be made to issue what is essentially a drastic and extraordinary
remedy. To have the Court comein and stop aregulatory process in midstream and
impose a process of the Plaintiff’ s fashion, is simply inappropriate and unjustified here.
There are four prongs to establishing a need for atemporary restraining order, and the
burden, again, for that relief, relies on the plaintiff. And none of those prongs have
been met here.

We first turn to the likelihood of success on the merits. Mr. Long repeatedly argues that
he voluntarily surrendered his gaming license, and therefore the Commission has no
jurisdiction over his gaming license, because he turned it in himself. Now, Mr. Long
citesto no law, no tribal law, no federal law, no state law, that supports the fact that a
licensee can avoid aregulatory process by ssimply turning hislicensein. And it ignores
the gaming license agent, Tammy Kunday, her declaration, her affidavit that’s
submitted, which says that the process for surrendering alicense in the Snogualmie
Gaming Commission isthat it must be formally requested in writing, and it must be
formally accepted in writing. And that’s the same process, again, that the State of
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Judge:

Abell:
Judge:
Abell:

Judge:

don’'t reach that irreparability prong. Now, they pointed to the Mohammed Ali case,
which is an interesting case to point to, because the Mohammed Ali case involves a
denial of alicenseto Mohammed Ali that would prevent him from boxing in any
jurisdiction, because that license was critical to his ability to box anywhere that he
wanted to box. The suspension revocation here concerns only the Snoqualmie Gaming
Commission license, which is his ability to carry out gaming activities on the lands of
the Snoqualmie Tribe. Not anywhere else. The other harms are purely speculative
harms, and severa steps have to happen before those alleged harms are realized. One,
the question that Mr. Long talks about being asked, which concerns a disciplinary
action, has to be asked, he has to provide a specific answer to that question, and the
body that’ s hiring has to make the determination based on how he answers that question
that he shouldn’t be hired for that position. That’s speculative, and speculative harm is
not the basis for injunctiverelief. So there's not sufficient grounds of injury irreparable
immediate injury, to justify the extraordinary and drastic relief of a TRO.

Again, I'll turnto the final two prongs briefly. There's harm to the Commission here,
because the Commission has been charged by the Tribe with carrying out its regul atory
responsibilities, and it’sin the midst of carrying those regulatory responsibilities. And
the harm to the Commission isin stopping its process in midstream and in replacing it
with the process of Mr. Long’s devising, which I’ ve noted is from a hodgepodge of
different sources, none of which has been statutory legal basisin Snoqualmietriba law,
or any other laws that might apply to the Snoqualmie Tribe. And thereisalso aharm to
the public interest. AsMr. Abell noted, Indian gaming is one of the most highly
regulated, most highly overseen industriesin the country. And the Commission hasto
be allowed and able to carry out its regulatory responsibilitiesin the public interest.
Because the Commission is aso, its determinations are relied upon by the state Gaming
Commission, by the National Indian Gaming Commission, in carrying out its oversight
on behalf of their constituencies. So the Commission’s responsibilities towards a broad
public interest, and to have that responsibility interrupted in midstream, is a deprivation
of the public interest that adheresin the Commission itself.

Wiéll, I'm just gonna stop you now, because I... honestly, | don’t think that | get past
the jurisdictional question. But | will tell you that this doesn’t smell right. It doesn’t
pass the smell test to me. It looks to me like this, like they’ re headhunting. It doesn’t
sound like SGC independently, outside of the Tribe, al of a sudden found out that, that
alicensingissue. It looksto melike... | don't think | haveto tell you what it looks
like. So, inany event, | don’t think | get past the jurisdictional issue.

Y our Honor, if | may just briefly rebut Mr. Goodman’s arguments...

You may, Mr. Abell.

Y our Honor, thiswon't take long. | do want to clarify that the Gaming Act specifically
addresses waiver of sovereign immunity. First of al, it states that the SGC is a political
sub-entity of the Tribe, and that the Tribe may waive sovereign immunity for the SGC.

The problem is, Mr. Abell, | don’t see a specific waiver in this contract. That’sthe
problem.
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Abdll: . It does say that the Tribe waives sovereign immunity, and the Gaming Act
says that the SGC is a political sub-entity of the Tribe. My concern would be that Mr.
Goodman is confusing the regulatory functions of the Tribe with the ability to waive
sovereign immunity. The SGC can’t waive its own sovereign immunity. The only
entity that can waive sovereign immunity with the SGC isthe Tribal Council. The
Tribal Council did so. It said it was doing so on behalf of the Tribe. And the Gaming
Act says that the SGC isapolitical sub-entity of the Tribe. If that’s not awaiver, then |
guess the only thing that could have been articulated there would have been that the
Tribe waives sovereign immunity on behalf of the SGC with regard to any sort of claim
that arises under the terms of this agreement. But the Gaming Act already clarifies that
the SGC isapolitical sub-entity of the Tribe. The Gaming Act says that the Tribal
Council can waive sovereign immunity. And that’s exactly what the Tribal Council
did. Thewaiver saysthat the Tribe waives sovereign immunity.

And | do think that the crucial language is that the Gaming Act saysthe SGC isa
political sub-entity of the Tribe. | think that’s the crucial aspect here, and that the
employment agreement states that the Tribe waives sovereign immunity. | don’t think
we should confuse the regulatory functions of the SGC, which do need to be
independent, with the ability to waive sovereign immunity, which can only be by the
Tribal Council, and that’ s exactly what happened here. Thank you, Y our Honor.

Goodman: If | may address...
Judge: You may.

Goodman: Again, that’s the exact kind of conflation that we're talking about here. The
Gaming Act specifically says that the Commission is to be an independent sub-entity of
the Tribe. Yes, itispart of the broad umbrella, but it is supposed to be independent and
exercise its regulatory functions independently. If awaiver of sovereign immunity to
the Tribe in an employment agreement concerning casinos suddenly somehow, without
mentioning the Commission, looped in, that regulatory function is conflated with the
casino’s economic development function, and that’s ssimply an inappropriate reading,
and it’ s the same problematic reading that | pointed out, that unless you expressly
exclude assets or entities, then that waiver is so broad, it'snot alimited waiver, and it
has potential for damage to agreements elsewhere that tribes have entered into. Thank
you.

Abell: Your Honor, if | may again, just briefly readdress that. The concern with that, is that
that imposes on Mr. Long the burden to articulate in this negotiated way for sovereign
immunity, each and every sub-entity of the Tribe that it could possibly apply to.

Judge: Well, no, | think it imposes on him the burden of specifically bringing in the Gaming
Commission, and | don’t think that that’ s an unreasonable burden upon him, in light of
the fact that he knows that he' s got this license.

Abell: Andwhat | would say in response to that, Y our Honor, is that the Gaming Act clarifies
that the SGC isapolitical sub-entity of the Tribe, that will the Tribal Council can
waive the sovereign immunity, and that’s precisely what happened here, is that the
Tribe has made sovereign immunity limited... Thisisnot an unrestricted waiver. | do
want to clarify that. The waiver of sovereign immunity is limited to disputes arising
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under the terms of the agreement. Thisis not going to impact every possible political
sub-entity of the Tribe. It’s restricted to the terms of the agreement. And so, the
concern articulated by Mr. Goodman, that thisis going to overturn, you know, who
knows how many contracts or anything along those lines, is just not founded. Because
the terms of this agreement specifically require Mr. Long to obtain and to maintain a
license. And that’swhat they aretrying to take away here. Again, the clarification
under the Gaming Act that the SGC is a political sub-entity of the Tribe and the
language in the employment agreement says, “the Tribe waives sovereign immunity,” |
believeisclear. And that that particular language of the Gaming Act is controlled.

And again, | do want to articulate that | am concerned there is some confusion here,
regarding the regulatory processes of the SGC, which must be independent, and | think
frankly have not been independent in this case. But must be independent. And the
ability to waive sovereign immunity. The SGC can’'t waive its own sovereign
immunity. Only the Tribal Council, and the Tribal Council waives sovereign immunity
on behalf of the Tribe. And the SGC again confirmed that the SGC is a political sub-
entity of the Tribe. We believe that that controlsin this matter.

Goodman: Y our Honor, not to belabor the question, but it’s an independent sub-entity. The

Judge:

Abdll:

Judge:
Abell:

Judge:
Abell:

Gaming Act makes clear that the Council, and only the Council, can waive its
immunity, but it must be expressed. And there’s not express waiver to thisindependent
entity. And it’s carrying out its regulatory function, and it’s the whole point of the
waiver that Mr. Long is seeking to expand, isto cover the regulatory function of the
Commission. It’'sto stop the regulatory function of the Commission. And that
conflates the two. There' s no express waiver that says the Commission’s sovereign
immunity iswaived. And that, | would submit, isrequired by the Gaming Act, at
Section 7.04 and 7.02. Thank you.

Yeah, | mean, isn’t that what, that’s what you’ re asking me to do, is waive the Gaming
Act’ s sovereign immunity, their regulatory?

With respect, Y our Honor, as far as waiving their sovereign immunity with regard to
the regulatory matter, what we are asking is that the Commission’s sovereign
immunity.... First of al, the Commission only has sovereign immunity to the extent
that the Tribe has sovereign immunity.

Mmm-hmm.

And only the Tribal Council can waive sovereign immunity. And the Tribal Council
waived sovereign immunity on behalf of the Tribe. The concern about conflating the
roles of the Tribal Council and the SGC are not present here because, once again, the
SGC can’'t waive its sovereign immunity, only the Tribal Council can.

Right.

There’'saclear distinction there. But asfar asit impacting the SGC in its regul atory
capacity, the concern hereis that these issues that are raised by Mr. Long articul ate that
the SGC acted in an ultravirus matter, in other words, they acted outside the scope of
the authority granted to it by the Tribal Council. In other words, it doesn’t have the
authority to do what it did. So we are not arguing for a sort of conflated action on
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behalf of the Tribal Council and the SGC, what we arguing is that the SGC acted
beyond the scope of its authority to begin with. But the bigger picture here, once again,
isthat the Gaming Act is very clear that the SGC is apolitical sub-entity of the Tribe,
both sides were aware of that, or presumably were aware of that, when negotiating this
agreement for sovereign immunity, and it’s, the Gaming Act is clear that only the Tribal
Council can waive sovereign immunity on behalf of the SGC. My concern hereisthat
if you take the argument posed by Mr. Goodman, is that no waiver of sovereign
immunity by the Tribal Council or the SGC can ever be enforced because of this
concern about conflating the functions ---

Judge: No, | mean it could say, the contract could say, that the Tribe is waiving sovereign
immunity on behalf the Tribe and the Gaming Commission.

Abdll: But... and again, Your Honor, | don’t want to belabor the point. The Gaming Act
aready saysthat. The Gaming Act says that the SGC isapolitical sub-entity of the
Tribe. And the employment agreement isvery clear. It says, “The Tribe waives
sovereign immunity.”

Judge: Yeah. | know. But... How do you get past the well-established law that says, waivers
have to be specific?

Abdll: Yes, Your Honor. First of al, of course, that is side-side language that says that first of
all, thereis no magic words that we require for sovereign immunity that’s been
articulated in several circuits. But that also that the waiver must be done with requisite
clarity. You know, here there's, the waiver is on behalf of the Tribe...

Judge: Mmm-hmm.

Abell: Thewaiver applies... itislimited, and it applies only to disputes that arise under the
terms of this agreement. Thisis not something that’s going to involve who knows how
many sub-entities of the Tribe, or who knows how many contracts, it’s limited to this
contract.

Judge: OK.

Abell: Anditiswith requisite clarity, the Tribe has waived its sovereign immunity,
particularly given the terms of the Gaming Act, which specify that the SGCisa
political sub-entity of the Tribe. And | think agood example here, Y our Honor, isthe
Marceau case, Marceau v. Blackfeet, out of 9" Circuit. | don’t believe that was briefed.
But that was the waiver of sovereign immunity where the Tribe had asimilar waiver
which applied on behalf of the Tribe, and there was an action brought against the Tribal
Housing Authority, and there was no argument there that somehow this political sub-
entity of the Tribe is different from the Tribe. Itisthe Tribe. It ispart and parcel of the
Tribe. That’sthe reason why in that case, the Tribal Housing agency was able to argue
that it had sovereignty, because it’s part of the Tribe. Herein this case, the SGC is able
to argue it has sovereign immunity only becauseit’s part of the Tribe. And again, the
Act articulates, as we would expect it to articulate, that the Tribal Council is
empowered to waive sovereign immunity. And that’s precisely what happened here
when it waived sovereign immunity on behalf of the Tribe. Because otherwise, as|
said, there can bereally no waiver of sovereign immunity the Tribal Council does on
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behalf of the SGC that doesn’t implicate, in some fashion, the actions and activities of
the SGC. We're going to hear this time and time again that well, they’ ve conflated the
two. And | think what we' ve articul ate here is that there is a difference between the
power of the Tribal Council to waive sovereign immunity on behalf of the Tribe, and
regulatory functions of the SGC.

Goodman: Y our Honor, | need to address this misrepresentation of the Marceau case. The
point of the Marceau case, I’'m familiar with it, ‘cause I’ ve seen it brief in that
case, is that the sub-entity there waived itsimmunity. It had the authority to waive its
immunity, and it waived its immunity. The question was whether that waiver then went
up to the Tribe and that sub-entity was dissolved. And the court there first found that it
did, and then ultimately said no, we' ve got to remand, because that’ s misreading the
doctrine of sovereign immunity, which is, waiver has to be, you know, read narrowly,
and be narrowly construed in favor of the entity, the sovereign entity that’s granting that
waiver. And that isnot what is happening here. Again, as you pointed out, it would
need to state the Commission, and its waiver, and the Act requires. The Act doesn't...

Judge: OK, I’'m done.

Goodman: Sorry, Your Honor.

Judge: You know, thisis one of those cases where | wish that | could rule for you, Mr. Abell, |
really do. | wish that | could rule for you. And trust me. When all of thisissaid and
done, they’ re not gonna want me back on the bench to review what happens at the end
of this, if, you know, at the end of the day. | have to rule against you, unfortunately,
and indicate that the Court does not have jurisdiction at this point. And do you havea

proposed order?

Goodman: | don't, Your Honor.

Judge: You do not, OK. So I’'m gonna need one of those.

Goodman: [inaudible]

Judge: And | feel terrible about it, because | do feel like... | won't say any more. (Off the

record.)
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K.

Tribal-State Compact for Class III Gaming between the

Snoqualmie Indian Tribe and the State of Washington (Feb. 11,

2002) (as amended June 14, 2008) §§ V. VI

V - LICENSING AND CERTIFICATION PROCEDURES

A.

Procedures for Tribal License Applications and State
Certification. Each applicant for a Tribal gaming license and
for State certification shall submit the completed application
along with the required information to the Tribal Gaming
Agency. Each completed application shall be accompanied
by the applicants' fingerprint card(s), current photograph,
and the fees required by the State and Tribal Gaming
Agencies. Upon receipt, the Tribal Gaming Agency will
transmit to the State Gaming Agency a copy of all
application materials for each applicant to be certified,
together with a set of fingerprint cards, a current photograph,
and the fees required. For applicants who are business
entities, these provisions shall apply to the principals and
spouses of such entities.

Background Investigations of Applicants. Upon receipt of a
completed application, attachments and the fee required for
State certification, the State Gaming Agency shall conduct
the necessary background investigation to ensure the
applicant is qualified for State certification. The State
Gaming Agency shall expedite gaming certification requests
submitted by the Tribe. Upon completion of the necessary
background investigation, the State Gaming Agency shall
either issue a State certification to the applicant with a copy
to the Tribal Gaming Agency, or deny the application based
on criteria set forth in this Compact. If the State Gaming
Agency issues a State Certification to the applicant, the State
shall forward a copy of the certification to the Tribal Gaming
Agency. If the application for certification is denied, a
statement setting forth the grounds for denial shall be
forwarded to the applicant in accordance with the provisions
of Chapter 230-50 WAC with a copy forwarded to the Tribal
Gaming Agency. After twenty-four (24) months of
operation, and upon the Tribe's demonstration of its capacity
to conduct background investigations meeting Compact
standards for certifications, the State and the Tribe shall meet
and confer regarding the possibility of transferring to the
Tribe the primary responsibility for the conduct of
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background investigations for its tribal member applicants.
State certification of tribal member applicants shall still be
required even if the primary responsibility for conducting
background investigations is transferred to the Tribe, but
certification fees will be adjusted to reflect the primary
background investigation responsibility of the Tribe. The
State shall not apply to any applicant for certification
required under this Compact a more rigorous standard than
that actually applied in the approval of state licenses or
certifications in non-Tribal gaming activities regulated by
the State. All background materials compiled by the State
Gaming Agency in connection with the background
investigation of any applicant for certification shall be
available to the Tribal Gaming Agency at the State Gaming
Agency office upon request, subject to any constraints
imposed by the State Gaming Agency's accreditation as a
law enforcement agency and status as a member of Law
Enforcement Intelligence Unit.

Grounds for Revocation, Suspension or Denial of State
Certification. The State Gaming Agency may revoke,
suspend or deny a State certification under the provisions of
RCW 9.46.075, and rules promulgated thereunder, for any
reason or reasons it deems to be in the public interest. In
addition, these reasons shall include, but shall not be limited
to when an applicant or holder of certification or principal of
an entity:

1. Is determined to be a person who because of prior
activities, criminal record, if any, or reputation,
habits and associations poses a threat to the effective
regulation of gaming or creates or enhances the
chances of unfair or illegal practices, methods and
activities being used in the conduct of the gaming
activities permitted pursuant to this Compact;

2. Has violated, failed or refused to comply with the
provisions, requirements, conditions, limitations or
duties imposed by any provision of a Tribal-State
Compact.

3. Has failed to provide any information reasonably
required to investigate the application for state
certification or to reveal any fact which the applicant
or holder knows or should reasonably know or is
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material to such application, or has furnished any
information which is untrue or misleading in
connection with such application.

Has had a Tribal or State gaming license revoked or
denied during the twelve (12) months prior to the
date the Tribe received the application; is currently
on probation imposed by any jurisdiction; or has
demonstrated a willful disregard or failed to comply
with the requirements of any gaming regulatory
authority in any jurisdiction, including offenses that
could subject the individual or entity to suspension,
revocation or forfeiture of any gaming license. For
the purpose of reviewing any application for a state
certification or for considering the denial, suspension
or revocation of any state certification, the State
Gaming Agency may consider any prior criminal
conduct or current probationary status of the
applicant or holder of certification and the provisions
of RCW 9.95.240 and of chapter 9.96A RCW shall
not apply to such cases.

Notwithstanding anything herein to the contrary, in
the absence of other violations, it shall not
automatically be grounds for revocation, suspension
or denial for an Indian person from a federally
recognized Indian Tribe to have been charged or
convicted under state law of the following non-
gambling related offenses if the charge or conviction
occurred prior to United States Supreme Court
rulings upholding state jurisdiction over Indians for
such offenses as, but not limited to: (1) fishing or
hunting offenses; (2) cigarette, fireworks or alcohol
sales offenses; or (3) cases involving the exercise of
trust or treaty rights. In the absence of other
violations, activities or factors which would warrant
denial, revocation or suspension, these Indian
persons shall not be barred solely as a result of such
activities from certification.

The State Gaming Agency will consult with the
Tribal Gaming Agency prior to denying certification
to such an applicant who does not meet the criteria
for certification. For enrolled members of the Tribe
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who are applicants for Class III gaming certification,
and licensing, the State and Tribal Gaming Agencies
may waive, by mutual agreement, through a
provisional or conditional certification, certain
criteria for such enrolled tribal members if the waiver
does not pose an appreciable risk to the public or the
lawful operation of the Gaming Facilities. If the
Tribe can show extenuating circumstances why an
enrolled tribal member who does not meet all criteria
should be further considered for a provisional or
conditional certification, the Tribal and State
Gaming Agencies may agree to a temporary
certification, based on specific conditions and a
further detailed review of the applicant. Additional
fees may be required to maintain a conditional or
provisional certification, which the Tribe agrees to

pay.

Right to Hearing for Revocation, Suspension, or Denial of
State Certification. Any applicant for State certification, or
holder of a State certification shall be entitled to notice and
a full hearing on any action by the State Gaming Agency
which may result in the revocation, suspension, or denial of
State certification. The notice and hearing will be conducted
in accordance with the procedures contained in the
applicable provisions of Chapter 9.46 RCW, Chapter 34.05
RCW and Chapter 230-50 WAC. The State, may at its
discretion, defer such actions to the Tribal Gaming Agency.
Nothing herein shall prevent the Tribal Gaming Agency
from invoking its own disciplinary procedures and
proceedings at any time.

Denial, Suspension, or Revocation of Licenses Issued by
Tribal Gaming Agency. The denial, suspension, or
revocation of any Tribal gaming license by the Tribal
Gaming Agency shall be in accordance with Tribal
ordinances and regulations governing such procedures and
the grounds for such actions shall not be less stringent than
those of Section V.C. The Tribe shall notify the State
Gaming Agency of any determination under this paragraph.

Duration and Renewal of Tribal Issued Licenses and State
Certifications. Any Tribal license or State certification shall
be effective for one year from the date of issuance of the
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license, certification, or temporary license or certification,
unless otherwise revoked or suspended. A licensed or
certified employee or entity that has applied for renewal may
continue to be employed under the expired Tribal license or
State certification or license until the Tribal Gaming Agency
or State Gaming Agency takes action on the renewal
application or the certification or license is suspended or
revoked. Applicants seeking renewal of license or
certification shall provide information updating originally
submitted information as requested, on the appropriate
renewal forms, but shall not be required to re-submit
historical data already available to the Tribal Gaming
Agency or the State Gaming Agency. Additional
background investigation shall be required if new
information concerning the applicant's continuing suitability
or eligibility for a Tribal license or a State certification is
discovered by either the Tribal or State Gaming Agency. The
State shall forward a copy of any updated information to the
Tribe, subject to any constraints imposed by the State
Gaming Agency's accreditation as a law enforcement agency
and status as a member of Law Enforcement Intelligence
Unit. Should any renewal application be denied, the State
shall send a copy of the statement to the Tribal Gaming
Agency setting forth the grounds for the non-renewal of the
certification.

Identification Cards. The Tribal Gaming Agency shall
require all gaming employees to wear, in plain view,
identification cards issued by the Tribal Gaming Agency
which include photo, first name and an identification number
unique to the individual Tribal license and/or certification
which shall include a Tribal seal or signature, and a date of
expiration.

Exchange of Tribal Licensing and State Certification
Information. In an effort to ensure a qualified work force in
all areas of Class III gaming and in all types of gambling
authorized under the laws of the State, upon completion of
any administrative action or legal proceeding against a
Tribal license or State certification, the final disposition shall
be forwarded to either the Tribal Gaming Agency or the
State Gaming Agency and maintained as part of both
agencies' permanent licensing records.
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Fees For State Certification. The fees for initial and renewal
State certification shall be determined pursuant to WAC
230-04-204 for gaming employees, WAC 230-04-119 for
Service Suppliers, and WAC 230-04-203 for manufacturers
and distributors. Provided, should actual costs incurred by
the State Gaming Agency exceed the stated fees, those costs
will be assessed to the applicants during the investigation
process. Payment in full to the State Gaming Agency will be
required prior to beginning the investigation for the issuance
of State certification. Notwithstanding any other provision
of this Compact, the State Gaming Agency may modify any
of the above fees consistent with like fees charged by the
State Gaming Agency for non-Compact gaming elsewhere
in the State by giving the Tribe sixty (60) days notice of
intent to modify fees. Should a dispute arise under this
Section it shall be resolved pursuant to Section XII. C of this
Compact.

Fees For Tribal License. The Tribal Gaming Agency shall
establish the fees for Tribal gaming licenses.

Temporary Certification of Gaming Employees. Within
thirty (30) days of the State Gaming Agency's receipt of the
completed application, the State Gaming Agency shall upon
request of the Tribal Gaming Agency, issue a temporary
certification to the applicant unless the background
investigation undertaken by the State Gaming Agency
discloses that the applicant has a criminal history, or unless
other grounds sufficient to disqualify the applicant pursuant
to this Section are apparent or have been discovered during
that period. The temporary certification shall become void
and be of no effect upon either the issuance of a State
certification or upon the issuance of intent to deny, in
accordance with the provisions of this Compact.

Summary Suspension of Tribal License. The Tribal Gaming
Agency, pursuant to the laws and regulations of the Tribe,
may summarily suspend any Tribal license if the continued
licensing of a person or entity constitutes an immediate and
potentially serious threat to the public health, safety or
welfare.

Summary Suspension of State Certification. The State
Gaming Agency, pursuant to the laws of the State, may
summarily suspend any State certification if the continued
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certification constitutes an immediate and potential serious
threat to public health, safety or welfare. Provided, the State
shall not summarily suspend or revoke the certification of
key management personnel who have supervisory
responsibilities in the Class III Gaming Facilities solely for
failing to comply with procedural requirements of this
Compact and any applicable laws incorporated herein. To
minimize any potential of jeopardizing the proper operations
of the Gaming Facilities, the State Gaming Agency shall
discuss its intent to summarily suspend or revoke the
certification of any key personnel and the basis for such
action with the Tribal Gaming Agency prior to taking any
action.

Submission to State Administrative Process. Applicants for
State certification agree by submitting such application to
submit to State jurisdiction to the extent necessary to
determine qualification to hold such certification, including
all necessary administrative procedures, hearings and
appeals pursuant to RCW 9.46, WAC 230-50 and the State
Administrative Procedures Act, RCW 34.05. Tribal
members who apply specifically grant a waiver of immunity,
defense, or other objection they might otherwise have to the
exercise of State jurisdiction for these purposes, but only for
the purposes discussed in this paragraph. Nothing in this
Section shall be deemed or interpreted as a waiver of
immunity or submission to State jurisdiction for any other
purpose or cause of action.

Tribal Certification. The Tribe for any certification process
may, in its sole election, rely upon the certification of the
State as the Tribe's qualification process for a Tribal gaming
license.

VI - TRIBAL ENFORCEMENT OF COMPACT PROVISIONS

A.

Tribe. The ultimate responsibility for ensuring the regulation,
control and integrity of the gaming authorized by this Compact
shall be that of the Tribe. The Tribe shall provide for and oversee
the following functions:

Ensure the enforcement in the gaming operation,
including the facilities, of all relevant laws;
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Ensure that the gaming operation has adequate policies
in place for the physical safety of patrons in the
establishment; and

Ensure the physical safety of personnel employed by the
establishment.

Tribal Gaming Agency. The primary responsibility for the on-

site regulation, control and security of the Gaming Operation
authorized by this Compact, and for the enforcement of this
Compact within the Snoqualmie Tribal Lands, shall be that of
the Tribal Gaming Agency and any Snoqualmie law
enforcement agency. The Tribal Gaming Agency and/or the
Tribe's law enforcement agency shall perform the following
functions, as related to the regulation and integrity of gaming:

1.

Ensure the physical safeguarding of assets transported
to and from the Gaming Facility and cashier's cage
department;

Protect patrons and the Gaming Operation's property
from illegal activity;

To the extent of its jurisdiction, arrest and prosecute or
temporarily detain until notification and turnover to the
appropriate law enforcement authorities, persons who
may be involved in illegal activities; and

Record in a permanent and detailed manner any and all
occurrences that require evaluation, investigation, or
other decision making under the terms of this Compact
that happen within each Gaming Facility. Each
occurrence shall be assigned a sequential number and,
at a minimum, the following information shall be
recorded in indelible ink in a bound notebook from
which pages cannot be removed and each side of each
page of which is sequentially numbered:

() the assigned number;

(b) the date;

() the time;

(d) the nature of the incident;

(e) the name, address and telephone number of all
persons involved in the incident; and
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) the name and identification number of the
security department or Tribal Gaming Agency
employee assigned responsibility for recording
the occurrence.

Tribal Gaming Agents. The Tribal Gaming Agency shall employ
qualified agents. Tribal Gaming Agents shall be independent of
the Tribal Gaming Operation, and shall be supervised and
accountable only to the Tribal Gaming Agency.

Reporting of Violations. A Tribal Gaming Agent shall be present
in each Gaming Facility during all hours of such facility’s
gaming operation authorized under this Compact, and shall have
immediate access to any and all areas of the Gaming Operation
for the purpose of ensuring compliance with the provisions of
this Compact and Tribal Ordinances. Any violation(s) of the
provisions of this Compact, or of Tribal Ordinances, by the
Tribal Gaming Operation, a gaming employee, or any person on
the premises whether or not associated with the Tribal Gaming
Operation shall be reported immediately to the Tribal Gaming
Agency and forwarded to the State Gaming Agency within
seventy-two (72) hours of the time the violation(s) was noted.

Investigation and Sanctions. The Tribal Gaming Agency shall
investigate any reported, observed or suspected violation of the
Compact provisions or other applicable law and shall require the
Tribal Gaming Operation to correct the violation upon such
terms and conditions as the Tribal Gaming Agency determines
are necessary. The Tribal Gaming Agency shall be empowered
by Tribal ordinance to impose fines and other sanctions within
the jurisdiction of the Tribe against a gaming employee, or any
other person directly or indirectly involved in, or benefiting
from, the violation.

Reporting to State Gaming Agency. The Tribal Gaming Agency
shall forward copies of all completed incident and investigation
reports and final dispositions to the State Gaming Agency on a
continuing basis. If requested by the Tribal Gaming Agency, the
State Gaming Agency shall assist in any investigation initiated
by the Tribal Gaming Agency and provide other related
investigation services, for which the Tribe agrees to reimburse
the State Gaming Agency.

Agency Meetings. In order to develop and foster a coordinated
relationship in the enforcement of the provisions of this
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Compact, representatives of the State Gaming Agency and the
Tribal Gaming Agency shall meet quarterly during the first year
of operation to review existing practices and examine methods
to improve the regulatory program created by this Compact.
After the first year, the parties shall meet at least annually to
discuss these matters. The meetings shall take place at a location
selected by the Tribal Gaming Agency. At least ten (10) days
prior to such meetings, the State Gaming Agency shall disclose
in writing to the Tribal Gaming Agency any concerns, suspected
activities or .pending matters reasonably believed to possibly
constitute violations of this Compact by any person,
organization or entity, if such disclosure will not compromise
the interest sought to be protected. If the Tribe should begin
operating a satellite wagering facility for horse racing activities,
the Washington Horse Racing Commission shall participate in
the Agency Meeting.



L. Employment Agreement between Wendell Long and
Snoqualmie Entertainment Authority (March 27, 2015)
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M. Confidential Settlement Agreement between Wendell Long and
Snoqualmie Indian Tribe (January 4, 2017)
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CONFIDENTIAL SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (*“Agreement”) is made by and between
Wendell M. Long (“Long”), and the Snoqualmie Indian Tribe, a federally-recognized
sovereign Indian tribe (“Tribe”) (collectively, all the above-named entities and
individuals are referred to as “the Parties” in this Agreement), effective as of January 4,
2017.

RECITALS

A, On or about December 22, 2015, the Tribe filed a complaint, captioned
Snoqualmie Indian Tribe v. Wendell Long, King County Cause No. 15-2-31112-3 SEA
(“Litigation™), seeking breach of fiduciary damages. Long answered the complaint
denying the allegations and asserting counterclaims, which the Tribe denies.

B. On July 5, 2016, the King County Superior Court granted partial summary
judgment in favor of Long on Long’s counterclaims for breach of contract and violations
of Washington wage laws. The King County Superior Court awarded damages in
recoupment of $85,674.44 and an amount, as yet undetermined, in attorneys’ fees and
costs.

C. The Parties enter into this Agreement to avoid the expense, inconvenience,
and uncertainty of litigation. The purpose of this Agreement is to achieve settlement and
compromise of all claims, known and unknown, between the Parties.

TERMS

1. By no later than January 11, 2017, the Parties shall file a stipulated
dismissal with prejudice and without costs or fees as to any Party as to all claims and
counterclaims in the Litigation pursuant to Rule 41(a)(1)(A) of the Washington State
Superior Court Civil Rules.

2, Effective upon execution of this Agreement, the Parties, on behalf of
themselves, and all persons, spouses, entities or agencies claiming by, through or under
them, and their heirs, successors, administrators, trustees and assigns, hereby knowingly
and voluntarily unequivocally, irrevocably and absolutely grant and provide to the other
Party to the full extent permitted by law, a full and complete general release and
discharge of any and all claims, known and unknown, asserted and unasserted, that any
Party may have against any other Party as of the date of execution of this Agreement,
including but not limited to any and all claims, actions, causes of action, demands, rights,
darnages, costs, and expenses whatsoever which any Party may have had, may now have,
may claim to have, or may hereafter have or claim to have at any time before the date of
this Agreement including but not limited to all claims, known and unknown, relating to
the subject matter of, or arising out of, the Litigation. The Parties each warrant and
represent that they have not assigned or otherwise transferred any claim or cause of
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action released by this Agreement. The Parties further acknowledge and agree that these
releases are full general releases. The Parties expressly waive and assume the risk of any
and all claims for damages which exist as of this date, but which they do not know or
suspect to exist, whether through ignorance, oversight, error, negligence, or otherwise,
and which, if known, would materially affect his or its decision to enter into this
Agreement.

3. Long hereby reaffirms that the confidentiality obligations of his
Employment Agreement dated March 27, 2015 remain in full force and effect.

4, The Parties agree to cooperate and execute any additional documentation
as shall reasonably be required to effectuate the provisions or purposes of this
Agreement.

5. The Parties agree that the agreements herein are made entirely for the
purpose of a compromise and settlement of a litigated dispute, Neither the consideration
set forth herein, nor the compromise and settlement of said dispute, nor anything
contained herein shall be construed to be an admission by any Party of liability to any
other Party or to any other person or entity, nor shall it be construed to create any rights
or interests in third persons or entities. The Parties agree and acknowledge that the fact
of this settlement may not be used by any Party to prove or establish liability in any other
action or proceeding of any kind whatsoever.

6. This Agreement, and any companion documents referenced or provided
for herein, constitutes the entire agreement between the Parties pertaining to the
settlement of disputes and obligations between them with respect to the subject matter of
this Agreement.

7. Each Party to this Agreement will bear its own costs and fees incurred in
the negotiation of this Agreement and in fulfilling its obligations hereunder.

8. The Parties each acknowledge and agree that they have reviewed this
Agreement in its entirety, and every part thereof, and that they understand the Agreement.
They further acknowledge and agree that they have had the opportunity to review this
Agreement and/or otherwise consult with their independent counsel as to the Agreement,
and that the terms and conditions hereof adequately and correctly reflect their respective
understandings of the subject matter hereof. The Tribe expressly represents and warrants
that the Agreement has been approved by the Tribe, and the undersigned representative of
the Tribe has authority to execute the Agreement on behalf of the Tribe.

9. This Agreement has been generated pursuant to the equal negotiations and

advice of the Parties, their counsel, and their advisors as applicable. Accordingly, this
Agreement should not be construed more favorably or unfavorably as to any Party hereto.
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10.  This Agreement may be executed in counterparts, and by facsimile, all of
which taken together shall constitute one agreement. This Agreement is effective when
executed by all Parties to the Agreement.

11. This Agreement shall be construed, enforced, and interpreted in
accordance with the substantive law of the State of Washington. Any dispute arising out
of, or related to, this Agreement shall be brought in Washington State Superior Court,
King County, and the Parties hereby irrevocably submit to the jurisdiction of the Court to
resolve any dispute arising under this Agreement and waive any right to challenge the
jurisdiction of said Court or to alter or change venue.. The Tribe hereby expressly and
unequivocally waives any and all claim(s) of sovereign immunity for purposes of either
Party seeking relief in Washington State Superior Court, King County, as outlined in this
paragraph, for purposes of resolving any dispute arising under this Agreement.

WHEREFORE, the Parties hereby acknowledge their agreement and consent to
the terms and conditions set forth above through their respective signatures as set forth
below.

SNOQUALMIE INDIAN TRIBE WENDELL M. LONG
o ot b w__

./ '
Printed Name: g ;@(J \ Zanbtano Printed Names
Title: "fﬁéf @Jz/ / 7}4»5"%"6"' Dated: >/~0%- 2017
Dated: [- ‘/’ 7\.9/7
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HOBBS, STRAUS, DEAN, & WALKER, LLP
November 21, 2017 - 2:09 PM

Transmittal I nformation

Filed with Court: Court of Appeals Division |
Appellate Court Case Number: 77007-1
Appellate Court Case Title: Wendell Long, Appellant vs. Snoqualmie Gaming Commission, Respondent

Superior Court Case Number:  17-2-01853-8

The following documents have been uploaded:

« 770071 Briefs 20171121135708D1057913 8751.pdf
This File Contains:
Briefs - Respondents
The Original File Name was 171121 Response Brief CoS Appendix Final as Filed.pdf

A copy of the uploaded files will be sent to:

K Goodman@williamskastner.com
arosenberg@williamskastner.com
bjenson@williamskastner.com
dlevitin@williamskastner.com
habell @williamskastner.com

« jhager@williamskastner.com

« sdandurand@hobbsstraus.com

Comments:

Attached please find the Brief of the Respondent, Appendix to Brief of the Respondent, and Certificate of Service for
same.

Sender Name: Eleanor Manning - Email: emanning@hobbsstraus.com
Filing on Behalf of: Edmund Clay Goodman - Email: egoodman@haobbsstraus.com (Alternate Email: )

Address:

806 SW Broadway, Suite 900
Hobbs, Straus, Dean, & Walker
Portland, OR, 97205

Phone: (503) 242-1745

Note: The Filing Id is20171121135708D1057913
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