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“tis We]lusettled law that if & person who violates the laws of the United States is a resident of
another country, that person falls within the criminal jurisdiction of the United States. Similarly,
if a person crosses state lines and commits child abuse in another state, he or she falls under the

jurisdiction of the state where the crime was committed. The act itself automatically triggers
criminal jurisdiction in the place where the person has committed the crime. However, this scenario
changes drastically when a non-Native American person enters Indian country and commits violence
against a child with whom they may or may not have a familial relationship. Here, the tribal court
has no automatic criminal jufisdiction over the non-Native American offender and eannot prosecute

the offender. This lack of automatic criminal jurisdiction remains a problem for many Indian. tribes
secking to protect and defend their member children from abuse.

Because of the 1978 U.S. Supreme Court case Oliphani v,
Suguareish,® tribal courts exercise limited criminal jurisdiction when
It comes Lo non-Native American offenders, For Indian tribes, this
limited exercise of jurisdiction over non-Native American offenders
remains an area of vulnerability, Ideally, all federally recognized Indi-
an tribes would have the ability to proseeute any person who breaks
the laws of their nations without question because they are sover-
eigns.? The proposed Violence Against Women Act of 2018 (VAWA
2018) is a step in the right direction in acknowledging the rights that.

- Indian tribes have te pratect some of their most vulnerable citizens

and returning jurisdiction to these tribes over non-Native American
offenders who harm children.

This article discusses why Indian tribes require the ability to ex-
ercise the full jurisdiction of a sovereign to prosecute crirnes against
tribal member chiidren living on a reservation, First, this artiele pro-
vides a brief history of the Violence Against Womnen Act, emphasizing
the nature of the act and its provisicns impacting Indian country.
Second, this article discusses specifically how the Violence Against

Women Act of 2013 (VAWA 2013), which returned limited criminal
Jurisdiction over non-Native American offenders 1o tribes, irpacts
Indian country. Third, this article discusses the proposed VAWA
2018 and what it mneans for prosecuting crimes against children.
Finally, this article deseribes the impact that VAWA 2018 couid have
in Indian country and how it recognizes inherent tribal sovereignly.
Importantly, this article highlights jurisdictional concerns in Indian
country and the need for the unlimited éxercise of Jurisdiction when
it comes to violence against children. I discussing these jurisdic-
tional esneermis, this article does not intend to feed into hysteria,
negative stereclypes, and bias when it comes to Indian country and
Indian tribes’ abilities to care for their member children.

A Brief History of the Violence Against Women Act

Gongress first passed the Violence Against Women Act in 1994 (VAWA
1994)2 In its original form, VAWA 1894 contained both crimina] and
civil legal provisions that aimed to protect women from violence. Most
notably, VAWA 1994 established repeat; offender status for offenders
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VAWA 2013's special requirements for non-Native American de-
fendants intrudes upon tribal sovereignty in some cases.® Though
accepting these changes to-a tribal court system are an exercise of
offensive tribal soversignty—a concept Judge Frank Pormmersheim
articulates as tribal nationstaking active, sometimes uncertain risks
in the course of nation building—these changes undoubtedly repre-
sent yet another iteration of federal policy dictating tribal policy and
the rights of governance.® It is in this light that Indian tribes have

to determine whether fo exercise special domestic violence cririnal
jurisdiction under VAWA 2018,

The Proposed VAWA 2018 and its Impact on Crimes
Against Chlldren
At this time, Congress is cons1dermg the proposed VAWA 2018.% The
proposed VAWA 2018 amends VAWA 2018% special domestic vidlence
' criminal jurisdiction, instead opting to frame it a8 a more general
“special tribal jurisdiction” avery time the phrase appears in ICRA.%
In fact, VAWA 2018 strikes all language regarding & defendant’s ties
toa tribe.’ Thus, VAWA 2018 effectivé]y- allows tribes to exercise
criminal jurisdiction over all people, Including non-indians, who are
charged with cominitting covered conduct, regardless of gpecial
sexual relationship ties, Further, VAWA 2018 amends the condugt
over which a tribe may exercise its criminal jurisdiction to include
not only domestic and dating violence but also sexnal viclence, sex
frafficking, stalking, child violence, and related conduct.?

Unlike its predecessor, VAWA 2018 covers violence against chil-
dren, which could impact child welfare case_s'within Indian country.
According to NCATs “Five Year Report,” approximatzly 58 percent of
the cases special domestic violence criminal jurisdiction tribal courts
adjudicated involved crimes against children.?® Where crimes against
‘children occtirred in these domestic violence cases, tribes had to
refer these matters to state or federal authorities for prosecution
without guarantee that those entities would follow up—even when
the crime against the child was related to a matter falling under
the tribe’s special domestic violence eriminal jurisdiction.® When a
tribal court cannot exercise jurisdiction over non-Native Americans
who cominit crimes against children, tribal communities, especially
children wilthin those communities, remain vulnerable,

As aremedy of sorts, VAWA 2018 defines child vislence as

“covered conduct committed against a child by a caregiver,™ Under )

VAWA 2018, a caregiver can be:
1. a parent or legal guardian;
2. a spouse or intimate partner of a parent or legal guardian;
3. any relative of the child;
4. 5 person who resldes with, or has remded with, the Ch]ld reg-
larly or mtermﬂ;temly,
B. a person who provides care for the child in or out of the home;
8. any person exercising temporary or permanent, control over a
child; or
7. any person who temporarily or permanenily supervises, or has
supervised, the child, %
Addltlonally, the deiinition of “covered conduct” is broad encugh
to allow trlbeg. to exercise Jurisdiction in a variety of instances of
" child viclence. VAWA 2018 defines “coverad conduct” as conduct
that “(A) invelves the use, attermpted use, or threatened use of
force against the person or property of another; and (B) violates the
criminal law of the Indian tribe that has jurisdiction over the Indian
country where the eonduct oecurred.? )

VAWA 2018 also provides for tribes to exercise criminal jurisdic-
tion over “related conduct.™* The addition of “related conduct” is
significant because it is broadly defined by Congress as “an act of
related conduct that occurs in Indian country.™s Theoretically, par-
ticipating tribes could pursué charges against a non-Indian offender
that they would otherwise not have eriminal Jurisdiction to pursue,
such ag child trafficking, failure to appear, resisting arrest, destruc-
tion of public property in pursuit of conduct prohibited under VAWA,
and other gimilar activities. .

Thus, VAWA 2018 allows tribes to exercise jurisdiction over &
wide range of child violenée, from farnilial child viclance to child
violence that may happen in other locations, such as in a school
within Indian country boundaries. Importantly, this update te VAWA
allows participating tribesto supplement their cﬁrrent Jurisdiction
because tribes may already pursue their own members, as well as
other non-meraber Indians, for child violence that aceurs Wlthm their
Indizn country boundaries.®

Generally, federal courts have jurisdietion over child sexual abuse
where both the defendant and the victim are Indian.# However,
VAWA 2018 also extends special tribal jurisdiction over any noncon-
sensual sexual act where the vietim lacks the capacity to consent.
Though VAWA 2018 is unlikely t0|challenge the Major Crimes Act,
VAWA 2018 finally allows tribes o charge non-Native Americans with
sexual assault—signaling an abrupt departure from the culture of
impunity surrounding non-Natives Amemcam aggressors and sexual -
abuse in Indian country.

Ancther way in which VAWA .2018 protects children is through
the removal of firearms from violent offenders. Tribes that are
seeking grants for compelling withess testlmon;y and improving law
enforcement must submit protocols for ensuring the reroval of
firearms frqm people who have been conwicted of domestic vio-
lence,* Though this VAWA sectioh is not ﬁecessa.rﬂy aimed af child
protection, the removal of firearms from demestic violence offenders
significantly improves a child’s chance at a quality life, Statistics
Hicreasmgly_ demonstrate that access to firearms makes it more likely
that offenders with a history of domestic violence may escalate and
perpetrate gun violenece against their vietims 5

VAWA 2018's Direct Impacts on Indian Child Welfare

Viclence against wormen and child welfare often manifest in the same
ecase, To protect children, most state laws and tribal codes require
that the presiding court consider any domestic violence allegations,
charges, and/or convictions when placing children. Sometimes,
dornestic violence is the superseding cause of child welfare proceed-
ings, including thé termination of parental rights.5 In Rice v. Mo-
Donald, the Alaska Supreme Court considered whether a trial court,
propeﬂy weighed evidence in determining whether Alaska or Texas
had furisdiction over the placement of Indian children 5 I Pice, the -
father of three children allegedly murdered their mother.5 Ha wag
arrested, and the father’s relatives, who lived in Texas, moved the
children from Alaska to Texas. The father's relatives soughl and ob-
tained a custody order in g Texas court.® Subsequently, the mother’s
relatives filed a petition for custody.® Not enly did the Incian Child
Wellare Act of 1978 (ICWA) apply in'this case, the Alaska Supreme
Court was concerned that the trial court had not properly weighed
and resolved the domestic viclence issues in this child welfare case,™
Resolving the. domestic violence concerns was ultimately a huge
factor in placing these Indian children in foster care in Alagka, 5
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