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1y

2)

3)
4)
5)

6)

7)

8)

9)

10)

11)

12)

13)

Name and location of the court which entered the judgment of conviction under attack:
District Court of Muskogee County, 220 State Street, Muskogee, Oklahoma
74401

Date judgment of conviction was entered:

Case number: CF - 2015-644

Lengthandt s of sentence: 15 years  prisonment

Are you presently serving a sentence imposed for a conviction other than the
conviction under attack in this motion?

Yes [J No X

Nature of the offense involved (all counts): Assault and Battery with Deadly
Weapon

What was your plea? (check one)

a) Not Guilty b) Guilty X c) Nolo Contendere ]

If you entered a plea of guilty pursuant to a plea bargain, state the terms and conditions
of the agreement: I agreed to the sentence as pronounced

Kind of trial (check one) N/A
a) A jury ] b) A judge without a jury )

Did you testify at trial (if any)?
Yes [] No X

Did you appeal from the judgment of conviction?

Yes [ No X

If you did appeal, state the name and location of the court where the appeal was filed,
the result, the case number and the date of the court’s decision (or attach a copy of the
court’s opinion or order)

If you did not appeal, explain briefly why you did not: I was led to believe by my



14)

15)
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attorney that I could not appeal.

a) Did you seek permission to file a late appeal?

Yes [ No X

Other than a direct appeal from the judgment of conviction and sentence, have you
previously filed any petitions, applications, or motions with respect to this judgment in
any court, state or federal?

Yes X No L]

If your answer to 14 was “Yes”, give the following information:

a) 1) N :of court: District Court of Muskogee County
2) Nature of proceeding: Application for Post-Conviction Relief

3) Grounds raised: Trial Court did not have jurisdiction in that Petitioner and
the victims are Indian within the meaning of federal law and the crime

occurred in Indian County as defined by 18 USC § 1151

4) Did you receive an evidentiary hearing on your petition, application or
motion?

Yes [1 No X
5) Result: relief denied

6) Date or result: May 31, 2018

7) Did you appeal the result to the highest state court having jurisdiction?

Yes X No []

If you did appeal, give the name of the court where the appeal was filed, the
result, the case number, citation and date of the court’s decision (or attach a copy
of the court’s opinion or order)

Oklahoma Court of Criminal Appeals, denial of relief affirmed; PC-2018-

518, July 13,2018

8) If you did not appeal, briefly explain why you did not




6:18-cv-00259-RAW-KEW Document 1 Filed in ED/OK on 08/10/18 Page 4 of 14

16)

State concisely every ground on which you can claim that you are being unlawfully
held. Summarize briefly the facts supporting each ground. If necessary, you may attach
up to two extra pages stating additional grounds or supporting facts. You should raise
in the petition all available grounds for relief, which relate to the conviction under

attack.

CAUTION
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Before proceeding in a federal court, you are required to exhaust the remedies available
to you in the state courts as to each ground on which you request action by the federal
court.

A) (1) Ground One: Trial Court did not have jurisdiction in that Petitioner

and the victim are Indians within the meaning of federal law and the

crime occurred in Indian County as defined by 18 USC § 1151

(2) Supporting Facts:  (Without citing legal authority
or argument state briefly the facts which support
your claim) Petitioner is a member of the Tunica-
Biloxi Tribe, a federally recognized tribe | See,
Tribal Card attached hereto] and the alleged crime
occurred in 903 Louisiana Street, Muskogee,
Muskogee County, Oklah: 1, 74403 which is
entirely within the Cherokee Nation Reservation.
The offenses described in the Information
occurred on what constitutes “Indian Country”
as defined by 18 US.C. §1151 (a ¢) and
Petitioner is an “Indian” within the meaning of
25 US.C. §1321-1326. 1In cases of Indians
committing offenses on Indian L. 1, the United
States has exclusive jurisdiction to prosecute the
offense in cases of certain enumerated crimes.
See, 18 U.S.C. §1153; and, Crava“ - “*~*g, 825
P.2d 277 (1992); U.S. v. Sands, ~vo a.cu 1058
(1992); Murphy v. Royal, 875 F3d 896 (2017). In

other cases, the tribe or the federal government

may prosecute. But, in no case is the state
authorized to prosecute.

The District Court did not, and does not
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)

have jurisdiction in cases of a crime committed
by an Indian in Indian Country. See pP-~—7~ =
Klindt, 782 P.2d 401 (1989).

In Oklahoma, “issues of subject matter
jurisdiction are never waived and can therefore
be raised on collateral appeal.” Wallace v. State,

935 P.2d 366, 372 (Okla. Crim. app. 1997)

Statement of Exhaustion of State Remedies to Groﬁnd One:

Direc* *-peal

(a)

(b)

If you appealed from the judgment of conviction, did you raise this
issue?

Yes [] No X

If you did not raise this issue in your direct appeal, explain briefly,
why you did not?
I did not appeal because trial counsel failed to advise me of the

jurisdictional issues related to Indian status.

POSt f‘,\.,l_,._',d..',\« T)—I-.AA,‘AJ.'VEgE

()

(d)

(e)

®

Did you raise this issue by means of a post-conviction motion or
petition for habeas corpus in a state trial court?

Yes X No L

If your answer to (c) is “Yes”, state the type of motion or petition,
the name and location of the court where the motion or petition was
filed, the case number (if known), the result and the date of the
Court’s decision

Application for Post-Conviction Relief, Muskogee County

District Court, 220 State Street, Muskogee, Oklahoma 74401;
CF-2015—644; relief denied, May 31, 2018

Did you receive an evidentiary hearing on your motion or petition?

Yes [1 No X

Did you appeal from the denial of your motion or petition?
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(b) And give date and length of service to be served in the future

(c) Have you filed, or do you contemplate filing, any petition attacking the
judgment which imposed the sentence to be served in the future?

Yes L] No

Wherefore, Petitioner prays that the Court grant him such relief to which he may be

entitled in this proceeding.

Signature of Attorney (if any) ‘Signature

(Attorney’s full address and telephone number)

10
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IN THE COURT OF CRIMINAL APPEALS

FILED
IN COURr o,
OF THE STATE OF OKLAHOMA OF CRIMINAL
STATE oF OKLAH;gI{)ﬁEA?LS

SHAWN MICHAEL BARBRE, ) JUL 1 3 2018
Petitioner, ;

V. ; No. PC 2018-0518

STATE OF OKLAHOMA, :
Respondent. ;

ORDER AFFIRMING DENIAL OF APPLICATT™N
FOR POST-CONVICTION RELIEF

On May 22, 2018, Petitioner, pro se, filed an appeal of the orc
of the District Court of Muskogee County, Case No. CF-2015-644,
denying his application for post-conviction relief. The record 1 ‘lects

Petitioner pled guilty to Assault and Battery with Deadly Weapon. He

was sentenced to fifteen years imprisonment.

In the District Court Petitioner raised the sole proposition that
the District Court was without jurisdiction to prosecute him becaﬁs
he is an Indian and the crime occurred in Indian Country. On post-
conviction appeal Petitioner argues the District Court erred in denying
him relief without an evidentiary hearing and that he is entitled to
relief.  Petitioner submits that Murphy v. Royal, 866 F.3d 1164

(10%Cir.2017), involves the Muscogee Creek Nation reservation
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