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STATEMENT OF JURISDICTION
The District Court’s jurisdiction was based on 28 U.S.C. § 1331, as,
according to the United States Supreme Court, the scope of an Indian nation’s
authority over non-Indians is a federal question. National Farmers Union
Insurance Cos. v. Crow Tribe of Indians, 471 U.S. 845, 852 (1985). The District
Court issued an order on April 4, 2019 granting Appellee’s motion for summary
judgment and issuing a declaratory judgment that the Nation lacked jurisdiction
over EMC. NNEROO4. The judgment arising from that order was issued on the
same day. NNEROO3. The order and judgment are final and appealable under 28
U.S.C. § 1291. Appellants filed their Notice of Appeal on April 22, 2019.
NNEROOL. Under FRAP 4(a)(1)(A), the appeal is timely.
STATEMENT OF THE ISSUES
The issues in the case are (1) whether District Court erred in concluding that
the Nation lacks jurisdiction over EMC under the Nation’s right to exclude, (2)
whether the District Court erred in finding that the Nation lacks jurisdiction under
the second exception of Montana v. United States, and (3) whether the District Court
erred in concluding the nation’s jurisdiction over EMC is not co-extensive with state
jurisdiction over a foreign insurance company whose insured causes harm in that

state.
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STATEMENT ON ADDENDUM

Pursuant to 9th Cir. R. 28-2.7, a separately- bound addendum of pertinent
provisions of the U.S. Constitution and the Navajo Nation Treaty of 1868 is filed
concurrently with this brief. It is cited in this brief as “NNADD.”

STATEMENT OF THE CASE

This case is about whether a sovereign Indian nation can join a non-Indian
insurance company to a lawsuit filed in its courts, when that insurance company
denied coverage to its insureds, who, among others, caused significant damage to
that nation’s lands.

The current appeal arises out of a complaint filed by the Navajo Nation
(Nation) in the Chinle District Court of the Navajo Nation against a number of
parties and their insurance companies. NNER026-40. The Nation as landowner and
sovereign seeks damages for a catastrophic gas spill occurring in 2005 at the Pic-N-
Run (PNR) gas station (“Site™), located on tribal trust land in the central part of
Chinle, one of the largest communities on the Nation. Id.

In 1955, the Nation leased the Site to members of the Navajo Nation, who
operated a gas and convenience store on the Site. NNERO019. In 1997, PNR entered
into a sublease for use of the Site. Id. PNR was the operator of the gas station and
convenience store at the Site at the time of the accident in 2005. Id. The accident

occurred while a construction company, Shiprock Construction (“Shiprock’), was
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performing concrete work at the Site. NNER020. PNR had hired Milam Business
Associates (“Milam”) to do renovation work to replace PNR’s underground storage
tanks (“USTs”) with an above ground petroleum storage tank system (AST). Id.
Milam subcontracted Shiprock to do certain concrete work. Id. During its work,
Shiprock breached a supply line that fed fuel from the AST to the fuel islands. Id.
The incident went undetected until August 2005. Id. In the meantime, an estimated
15,633 gallons of unleaded premium gasoline leaked into the soil and ground water
underneath the Site due to the breach in the supply line. I1d. That spill is still not
fully cleaned up, and petroleum material remains and is spreading under the Site and
the surrounding Chinle community. NNERO21.

Employers Mutual Casualty Company (EMC) is an insurance company that
sold commercial general liability insurance policies! to Milam and another company,
Service Station Equipment and Sales (SSES). NNERO019. Pic-N-Run had hired
SSES to remove the USTs and install the AST. NNERO019. Both companies are
non-Indian owned, and EMC is a non-Indian owned insurance company located

outside the Nation. NNERO018. Both Milam and SSES were physically present on

1 A commercial general liability insurance policy is generally “[i]nsurance for
liability and property risks for commercial business operations. Commercial general
liability insurance provides coverage to business and commercial entities for
specified categories of claim arising from injury to property and from liability for
claims brought against an assured by a third party.” The Wolters Kluwer Bouvier
Law Dictionary Desk Edition, Commercial General Liability (C.G.L. or CGL)
(2012).
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tribal trust land within the Nation. NNER019. EMC was not physically present, as
it has no offices on the Nation. NNERO18. It issued the policy to Milam in Show
Low, Arizona, and to SSES in Flagstaff, Arizona, communities in Northern Arizona
near the Nation. NNER019. EMC denied coverage to both Milam and SSES for the
spill, based on its determination that the spill was excluded from coverage under the
policies’ “pollution exclusion” clauses. NNERO045, 046. The policies do not
exclude the Nation from their territorial coverage. NNER043-052.

After a 2009 U.S. Environmental Protection Agency order failed to result in
clean-up of the site, the Nation filed suit in Chinle District Court in November of
2013, seeking damages against the responsible parties and their insurance
companies. NNER026-040. The Nation sued Milam and SSES for their role in the
spill under several theories, including negligence, nuisance, and statutory trespass.
NNERO034-036. The Nation also sued EMC, contending EMC breached its duty to
Milam and SSES under its insurance policies to defend and indemnify them for the
incident. NNERO036-038. The Nation sought declaratory judgment that EMC was
obligated to defend and indemnify its insured and for damages to satisfy nalyééh (a
Navajo damages concept). NNERO036-39.

EMC filed a Motion to Dismiss with the Chinle District Court. NNEROO?7.
That court denied the motion. 1d. EMC then filed a petition for a writ of prohibition

with the Navajo Nation Supreme Court. Id. That court denied the petition. Id.
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Subsequently, on May 25, 2018, EMC filed a Complaint in the Federal
District Court for the District of Arizona (“District Court”). Id. EMC named as
defendants the Nation’s Attorney General Ethel Branch,? and the two judges of the
Chinle District Court who presided over the case, the Honorable Rudy Bedonie and
the Honorable Cynthia Thompson (hereinafter collectively referred to as “the
Nation”). NNER053-054. On October 4, 2018, EMC filed a Motion for Summary
Judgment. NNERO056. On November 9, 2018, the Nation filed its own Motion for
Summary Judgment. Id.

On April 3, 2019, the District Court 1) granted EMC’s Motion, 2) denied the
Nation’s Motion, and 3) granted in part and denied in part EMC’s request for
declaratory and injunctive relief as follows: “The Court declares that the Navajo
tribal courts lack jurisdiction over EMC in Navajo Nation v. Pic-N-Run, Inc., et al.,
Case No. CH-CV-166-13, and any related actions[.]” NNERO16. This appeal
followed. NNER001-002.

SUMMARY OF THE ARGUMENT

The District court erred in concluding the Nation lacks jurisdiction over EMC

under the Nation’s right to exclude non-members. Under its Treaty of 1868, the

Nation has a right to exclude non-members from tribal trust land, and the corollary

2 During the pendency of this case, Ethel Branch ended her tenure as Attorney
General for the Nation. Doreen McPaul is the current Attorney General, and is
substituted for Ms. Branch in the caption for the appeal. See FRAP 43(c)(2).

5
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right to regulate their activities. This Court and other courts have broadly construed
the Treaty to recognize the Nation’s exclusive sovereignty over all activities that
affect tribal trust land. Under the facts of this case, the Nation’s courts indisputably
have jurisdiction over EMC’s insureds, who were present on tribal trust land within
the Nation, and whose acts and omissions on that trust land, among those of other
parties, led to the catastrophic gasoline spill at issue. The only remaining question
1s then whether the Nation’s jurisdiction extends to their insurance company, when
that company’s policy does not exclude the Nation’s territory, and whose off-
reservation decision to deny coverage affects the Nation’s on-reservation ability to
remedy the spill. Under the broad federal court interpretation of the Treaty, the
Nation’s jurisdiction extends not only to those non-members physically present on
tribal trust lands, but also to those non-members who are legally present by virtue of
their contractual obligation to indemnify.

The District Court also erred in finding that the Nation lacked subject matter
jurisdiction under the second exception of Montana v. United States, 450 U.S. 544
(1981). Indisputably a 15,000-gallon gas-spill on and under tribal trust land that
seeps into ground water threatens the political integrity, economic security, and
health and welfare of the tribe, and therefore those responsible for the spill are within
the Nation’s jurisdiction. The only question remaining, therefore, is whether that

jurisdiction extends to an insurer, whose off-reservation decision to deny coverage
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to its insured affects the ability of the Nation to remedy the spill. The District Court
erred in finding that it was not “necessary” to exercise jurisdiction over EMC. The
District Court incorrectly concluded that EMC did not engage in “conduct” within
the Nation, and that the Nation failed to allege in its complaint that EMC’s insurance
proceeds were absolutely necessary to clean up the spill. EMC’s off-reservation
conduct in denying coverage to its insured directly affected the ability of the Nation
to clean up the spill, and the Nation was not required to allege in its complaint
anything beyond that.

Recognition of the Nation’s jurisdiction is entirely consistent with a state’s
jurisdiction over foreign insurance companies whose insured enter into a state’s
territory and cause harm. Under the analogous personal jurisdiction standard for
state courts, an insurance company whose policy does not exclude coverage in that
state and whose insured travels to that state has the required minimum contacts with
that forum to be subject to the authority of that state’s courts. Similarly, EMC is
subject to the Nation’s jurisdiction when its insured entered onto tribal trust land,
and when it did not exclude the Nation from the insurance policy’s territorial
coverage. The District Court erred when it declined to apply personal jurisdiction
cases to the Nation’s subject matter jurisdiction. The result is the same under both;
an insurance company whose insured enters into a state or tribal jurisdiction and

causes harm is appropriately subject to that jurisdiction’s courts to adjudicate policy
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Issues when it did not exclude that jurisdiction from the territorial scope of the
policy.
ARGUMENT

Under this Court’s precedent, an Indian nation has jurisdiction over non-
members under either of two independent frameworks. Knighton v. Cedarville
Rancheria of Northern Paiute Indians, 922 F.3d 892, 903 (9th Cir. 2019). If that
nation can exclude the non-member from tribal trust land, it generally can regulate
or adjudicate that non-member’s activities that affect that trust land. Id. at 902; see
also Window Rock Unified School Dist. v. Reeves, 861 F.3d 894, 902-03 (9th Cir.
2019). Alternatively, an Indian nation has jurisdiction if its establishes one of two
exceptions under Montana v. United States, 450 U.S. 544 (1981). Knighton, 922
F.3d at 903. Contrary to the holding of the District Court, both are met here, when
EMC'’s insureds were present on tribal trust lands within the Nation, their acts and
omissions contributed to the gas spill, EMC denied coverage for the spill, and
EMC’s policies lacked any territorial exclusion of the Nation from coverage.
l. STANDARD OF REVIEW

The question whether an Indian nation’s courts have jurisdiction over a non-
member is a legal one this Court reviews de novo. Smith v. Salish-Kootenai Coll.,

434 F.3d 1127, 1130 (9th Cir. 2006) (en banc).
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II.  THE DISTRICT COURT ERRED IN CONCLUDING THE NATION
LACKS JURISDICTION OVER EMC UNDER THE RIGHT TO
EXCLUDE.

In its order, the District Court rejected the Nation’s jurisdiction under its “right

to exclude” non-members. The Nation asserted that right under Article 11 of its 1868

treaty with the United States (“Treaty’). The District Court engaged in no analysis

of the text or prior interpretation of the Treaty, but interpreted the Nation’s
jurisdiction as only applicable when a non-member is physically present on tribal
trust lands. See Order, at 6-7, NNER009-010.2 As EMC never physically entered
such lands, and its sale of the policies occurred outside the Nation, the District Court
believed the Nation lacked jurisdiction. Order, at 7, NNERO10 (“[I]t’s difficult to
fathom how the right-to-exclude framework could be construed to confer jurisdiction
over a lawsuit against EMC.”). The District Court erred, as the right recognized by

the Treaty applies not only to non-members physically present on tribal trust land

whose acts and omissions cause harm, such as the gas spill here, but also to a non-

3 In ignoring the treaty-based nature of the Nation’s right to exclude, the District
Court also conflated cases interpreting the Nation’s treaty with cases applying a
federal common law right to exclude held by non-treaty tribes. See Order, at 6-7,
NNERO009-010 (discussing case law on right to exclude); see also Knighton; Grand
Canyon Skywalk Dev., LLC v. ‘Sa’ Nyu Wa Inc., 715 F.3d 1196, 1205 (9th Cir.
2013); Water Wheel Camp Rec. Area, Inc. v. LaRance, 642 F.3d 802 (9th Cir.
2011). While those cases generally support the Nation’s right to exclude, they do
not limit the scope of the Nation’s treaty-based authority under Article 11 of the
Treaty of 1868. As discussed more fully below, the Nation’s authority is properly
interpreted through the unique context of the Treaty and case law applying the
Treaty.
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member insurance company which is legally present on such lands through its
contractual obligation to indemnify for that harm.

Treaties with Indian nations are the “supreme law of the land” recognized by
the United States Constitution. U.S Const. Art. VI, Cl. 2, NNADD 1. A treaty is not
a grant of rights to an Indian nation, but a grant of rights from that nation to the
United States, and therefore all rights not surrendered are preserved. United States
v. Winans, 198 U.S. 371, 381 (1905); see United States v. Wheeler, 435 U.S. 313,
327 n. 24 (1978) (applying rule to Navajo treaty); Babbitt Ford, Inc. v. Navajo
Indian Tribe, 710 F.2d 587, 596 (9" Cir. 1983) (same). A treaty must be interpreted
as tribal leaders would have understood them. Minnesota v. Mille Lac Band of
Chippewa Indians, 526 U.S. 172, 196 (1999). Further, any ambiguities must be
resolved in favor of the Indian nation. County of Oneida v. Oneida Indian Nation,
470 U.S. 226, 247 (1985); McClanahan v. Ariz. State Tax Comm’n, 411 U.S. 164,
174 (1973) (stating in context of Navajo treaty that “any doubtful expressions . . .
should be resolved in the Indians’ favor™).

The Treaty is appropriately interpreted within the context of the Nation’s
unique relationship with the United States and the negotiations between the parties
leading to its execution. The Treaty was negotiated in 1868 by General William
Tecumseh Sherman and Navajo leaders at Bosque Redondo, where the Navajos had

been forcibly taken by United States troops with the intention they be permanently

10
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exiled from their homeland. See Williams v. Lee, 358 U.S. 217, 221-22 (1959).
Through the negotiations, the United States abandoned its intended exile of the
Navajo and agreed the Navajo would return to the newly created Navajo Reservation
to exercise exclusive sovereign authority over their lands. Id. The Navajo leaders
sacrificed much in securing a return to their homeland, as they agreed to cede their
right to a large area outside the bounds of the Reservation. See Treaty between the
United States of America and Navajo Tribe of Indians, June 1, 1868, art. IX, 15 Stat.
667, 669-70, NNADD 4-5.

However, as a result of their negotiation, Article 11 of the Treaty secures the
right of the Nation to exclude all outside persons except a narrow subset of federal
officials:

[T]he United States agrees that no persons except those herein so
authorized to do, and except such officers, soldiers, agents and
employees of the government, or of the Indians, as may be
authorized to enter upon Indian reservations in discharge of duties
imposed by law, or the orders of the President, shall ever be
permitted to pass over, settle upon, or reside in, the territory
described in this article.
Treaty, art. 11, 15 Stat. 667, 668, NNADD 3 (emphasis added).

However, as the United States Supreme Court has recognized, Article 1l is

broader than a simple right to exclude non-members physically present on tribal

trust lands. That provision affirms the Nation’s exclusive sovereignty over the

Navajo Reservation. McClanahan, 411 U.S. at 175. It also bars state jurisdiction

11
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over those lands without the Nation’s consent. Id. (Treaty precludes authority to
Impose Arizona state income tax to Navajo tribal member on Reservation); see
also Williams v. Lee, 358 U.S. 217, 221-22 (1959) (state court jurisdiction over
contract claim against Navajo citizen would infringe on right of self-government
recognized in the Treaty). The U.S. Supreme Court reiterated this effect on state
authority in Nevada v. Hicks, identifying the Treaty as an exception to the general
rule that state sovereignty no longer ends at the reservation boundary. See 533 U.S.
353, 361 n.4 (2001) (citing Williams). Indeed, Article Il exempts the Nation from
even federal regulation in some circumstances, including application of the
Occupation Safety and Health Act to its tribal enterprises. See Donovan v. Navajo
Forest Products Industry, 692 F.2d 709, 711-12 (10" Cir. 1982).

This Court recently applied Article 11 in Window Rock. Though applied there
to the threshold question whether the Nation’s jurisdiction was “plainly lacking,”
this Court recognized Article 11 as an absolute source of authority over non-members
present on tribal trust land, including state-organized school districts. 867 F.3d at
905. (“Thus, as the treaty makes clear, the land at issue here is ‘within the exclusive
sovereignty of the Navajos,” and from this sovereignty, regulatory and adjudicative
authority follow.” (quoting McClanahan, 411 U.S. at 175)). As the districts were
operating schools on trust lands pursuant to leases with the Nation, they could be

excluded under the Treaty, and therefore the Nation could adjudicate employment

12
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disputes brought by employees of those schools. Id. at 905.#

Under Window Rock, and precedent recognizing a federal common law right
to exclude for other Indian nations, Knighton; Grand Canyon Skywalk Dev., LLC v.
‘Sa’ Nyu Wa Inc., 715 F.3d 1196, 1205 (9th Cir. 2013), Water Wheel Camp Rec.
Area, Inc. v. LaRance, 642 F.3d 802 (9th Cir. 2011); see supra, at 9, n. 3, it s
indisputable that the Nation’s courts have jurisdiction over EMC’s insureds, Milam
and SSES. Both were present and engaged in business activities on tribal trust lands.
As they can be excluded from the Nation’s trust land, they can be regulated by the
Nation. The tort claims the Nation filed against them are a form of regulation. See
Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 323-24,
(2008) (characterizing a tort claim as a form of regulation). As alleged in the
Nation’s complaint, their acts and omissions on that land contributed to the gas-spill
the Nation seeks to clean up. As such, even under the narrow view of the District
Court, they can be sued in the Nation’s courts for such acts and omissions.

The only real question then presented by this case is whether EMC, which
insured Milam and SSES, is also within the Nation’s jurisdiction, and therefore can

be joined to the lawsuit seeking to remedy the spill caused, in part, by those insured

4 This Court dismissed the case to allow the Navajo Labor Commission to decide
whether any later congressional act abrogated the right to exclude the school
districts, an issue not relevant in this case. 861 F.3d at 906-07.

13
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parties. Neither this Court nor the U.S. Supreme Court has answered that question.
Prior cases involving insurance companies and tribal jurisdiction, as the District
Court noted, involved policies that insured tribal members on a reservation. See,
e.g., Allstate Indem. Co. v. Stump, 191 F.3d 1071 (9th Cir. 1999) (car insurance);
see also State Farm Ins. Co. v. Turtle Mt. Fleet Farm, LLC, 2014 WL 1883633
(D.N.D. 2014) (homeowners insurance); but see Admiral Ins. Co. v. Blue Lake
Rancheria Tribal Ct., 2012 WL 1144331 (N.D. Cal. 2012) (commercial general
liability policy issued to non-Indian construction company). However, nothing in
those cases state that an Indian nation lacks jurisdiction under the facts of this case.
Even if the Nation’s authority was as limited as understood by the District
Court, the Nation can exclude EMC’s legal presence through the exclusion of its
insured’s physical presence. EMC has never disputed that its policies lack any
territorial exclusion of the Nation from their coverage. EMC’s legal presence
therefore followed Milam and SSES’s physical entry onto the Nation. As the
Nation could have excluded Milam and SSES, it also could have excluded EMC’s
policy coverage from its territory. With that ability to exclude Milam and SSES’s
physical presence comes the ability to regulate EMC’s legal presence. The Nation
therefore can adjudicate EMC’s contractual obligations to Milam and SSES arising
out of their activities on trust land through joinder in the Nation’s lawsuit in tribal

court.

14
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Even so, under the broad reading of Article Il by the U.S. Supreme Court
and other federal courts, the Nation’s jurisdiction extends to EMC by virtue of its
exclusive sovereignty over its territory. As EMC was legally present on the Nation
through its contractual obligations to its insureds, and its insured caused harm to
tribal trust land, its acts and omissions relating to such obligations affect tribal trust
land. The Nation’s exclusive authority over that trust land means EMC can be
joined in the Nation’s courts to resolve the harm. It is immaterial that EMC’s sale
of the policies and its decisions to deny coverage were done outside the Nation.
The effect was felt on the tribal trust land where the spill occurred. See Turtle Mtn.
Fleet, 2014 WL 1883633, at *10 (stating bad faith insurance claim reasonably
“took place within the reservation boundaries” where harm was felt despite
decision to deny coverage occurring outside reservation). The broad sovereign
powers recognized in Article II therefore encompass EMC’s legal role, as well as
the physical role of its insureds, at the site of the spill.

The District Court’s view of the Treaty right ultimately reflects a narrow,
antiquated view of tribal jurisdiction, as only applying when a non-member
physically sets foot onto tribal lands. As discussed more fully below, this is in
sharp contrast to the corollary authority of states over insurance companies in
similar situations, which is not similarly circumscribed to only those companies

with physical offices in the state. See infra, Section IV. As state jurisdiction has
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evolved to fit technological advances, see, e.g. South Dakota v. Wayfair, Inc., 138
S.Ct. 2080, 2093 (2018) (state may tax internet-based retailer with no physical
presence within the state if there is a “substantial nexus” to that jurisdiction), so
too has tribal jurisdiction. This is not 1868, and the means by which non-members
are “present” on tribal trust lands has greatly expanded beyond mere physical
presence. Given the expansion of telecommunications and other technology, and
the cross-jurisdictional nature of insurance policies and other contracts, individuals
and entities outside tribal territory can have significant, and even greater, impact
within that jurisdiction without ever setting foot there. It cannot be that tribal
leaders negotiating the creation of a sovereign homeland would have limited the
Nation’s authority over its territory to the technological realities at the time. See
Washington State Department of Licensing v. Cougar Den, Inc., 139 S. Ct. 1000,
1007, 1017-18 (2019) (holding 1855 treaty right to travel on public highways
created exemption from state fuel tax for gasoline distribution by tribal business);
Washington v. United States, 853 F.3d 946, 966 (9" Cir. 2017) (holding 1854 and
1855 treaty right to fish to require the state to maintain culverts under state
highways to allow fish passage). As such, EMC cannot escape the Nation’s broad
and exclusive jurisdiction over its sovereign territory recognized in a Treaty merely

because EMC lacks an office within the Nation.
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1. THE DISTRICT COURT ERRED IN CONCLUDING THE NATION
LACKS JURISDICTION OVER EMC UNDER THE SECOND
MONTANA EXCEPTION.

Similar to its treatment of the right to exclude, the District Court found EMC’s
lack of a physical presence on the Nation dispositive under the second Montana
exception. Order, at 10-11, NNERO013-014. It also concluded the Nation did not
adequately establish that EMC’s conduct threatened its health and welfare, allegedly
because the Nation did not state clearly in its complaint that EMC’s policy proceeds
were absolutely necessary to pay for the spill. Id., at 11-12, NNER014-015. The
District Court erred.

The Nation does have jurisdiction under Montana’s second exception.> That
exception recognizes the Nation’s jurisdiction if the non-member’s “conduct
threatens or has some direct effect on the political integrity, economic security, or
the health or welfare of the tribe.” Montana, 450 U.S. at 56. The U.S. Supreme Court
has described the exception as applying when it is “necessary to protect tribal self-
government or to control internal relations.” Atkinson Trading Post v. Shirley, 532

U.S. 645, 658 (2001). It has further described the exception, in dicta, as applying

when the non-member’s conduct “imperils the subsistence of the tribal community.”

> As noted by the District Court, the Nation does not claim jurisdiction over EMC
under the first Montana exception, as EMC has no “consensual relationship” with
the Nation or its members relevant to the gas spill. NNERO18.
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Plains Commerce Bank v. Long Family Land & Cattle Co., Inc., 554 U.S. 316, 341
(2008).°

It is indisputable that the gasoline spill itself has the necessary effect on the
political integrity, economic security, and health and welfare of the Nation. This
Court has held that “contamination of a tribe's water quality . . . [is] sufficient to
sustain tribal jurisdiction” under the second Montana exception. Rincon Mushroom
Corp. of Am. v. Mazzetti, 490 F. App'x 11, 13 (9th Cir. 2012) (citing Montana v.
EPA, 137 F.3d 1135, 1139-40 (9th Cir. 1998)). As parties that contributed to the
spill, both of EMC’s insureds, Milam and SSES, are then within the Nation’s
jurisdiction. The only question is whether an insurance company whose policies
cover those who caused such harm is within the Nation’s jurisdiction when a dispute
arises whether it appropriately denied coverage for the spill.

Contrary to the conclusion of the District Court, EMC’s conduct clearly
threatens the health and welfare of the Nation, as it affects the ability of the Nation
to remedy the damage done to its lands and groundwater and to protect the Chinle
community by cleaning up the site. The provision of clean water is vital to the

Nation’s economy, particularly in the Nation’s arid desert environment. Given the

® The U.S. Supreme Court’s discussion of the second exception in Plains Commerce
Bank was unnecessary to its decision. Prior that discussion, the Court had already
concluded the sale of non-Indian owned fee land to another non-Indian was not
“conduct,” and therefore the tribal court lacked jurisdiction. 554 U.S. at 332. It was
then unnecessary to decide whether either Montana exception applied.
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nature of the damage, pollution to ground water in one of the most populous

communities on the Nation, EMC’s denial of coverage also “imperils” the Nation’s

subsistence, as it affects the Nation’s health and welfare. It is therefore “necessary”
for the Nation’s self-government for its courts to adjudicate whether EMC had a duty
to defend and to indemnify its insureds.

The District Court’s conclusion that the Nation did not adequately establish
in its complaint that EMC’s policy proceeds were necessary is unsupported by any
legal precedent. See Order, at 11-12, NNER014-015. No prior case interpreting
Montana’s second exception has required that level of specificity in a tribal court
complaint. As shown above, the spill itself fulfills the exception, and EMC’s actions
In denying coverage do as well. As both were discussed in detail in the Nation’s
tribal court complaint, the Nation fulfilled its responsibility to allege adequate facts.
See NNERO026-040. The District Court therefore erred in requiring the Nation to
have alleged more in its complaint.

IV. THE DISTRICT COURT ERRED IN CONCLUDING THE NATION’S
JURISDICTION OVER EMC ISNOT CO-EXTENSIVE WITH STATE
JURISDICTION OVER A FOREIGN INSURANCE COMPANY
WHOSE INSURED CAUSES HARM IN ITS JURISDICTION.

The result in this case, that a foreign insurance company is subject to the
jurisdiction of a court where its insured caused damage, is not unique or unusual.

The only difference here is that EMC is subject to an Indian nation’s courts instead

of a state’s courts. That is insufficient to require a different outcome.
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In similar circumstances, this Court has recognized state jurisdiction over a
foreign insurance company when it insured a party that then entered into a state and
caused harm. Farmers Ins. Exch. v. Portage La Prairie Mut. Ins. Co., 907 F.2d 911
(9th Cir. 1990). As the Canadian insurance company did not exclude the State of
Montana from its policy coverage, this Court concluded it was appropriately within
Montana’s jurisdiction to adjudicate issues related to policy coverage when its
insured had an accident in that state. 1d. at 914 (stating that if an insurance company
fails to include a territorial exclusion in its policy, it will be subject to suit in “any
forum where the insured risk traveled.”)

The District Court rejected any parallel between state personal jurisdiction
and tribal subject matter jurisdiction, stating, without elaboration, that “[t]he tests
for tribal jurisdiction and personal jurisdiction are significantly different.” Order, at
10, n.4, NNERO13. However, this Court has favorably compared the two principles,
and applied concepts of foreseeability adapted from the minimum contacts analysis
relevant to states to an Indian nation’s jurisdiction under Montana. See Salish-
Kootenai Tribal College, 434 F.3d at 1138-39.

The same result applies here as if the Nation was a state, particularly under
the unique and serious damage caused by the gas spill. Both state and Indian nations
have a strong sovereign interest to adjudicate a foreign insurance company’s

obligations to its insured, and those injured by its insured. This is particularly
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appropriate when the injured party is, as here, the sovereign itself.

Further, the assertion of jurisdiction in such circumstances is entirely
foreseeable, and therefore appropriate. See Portage, 907 F.2d at 914 (stating the
contractual obligation to indemnify and defend “foreseeably require[s] litigation in
any forum where the insured risk traveled”). EMC issued insurance policies to
Milam and SSES without a territorial exclusion for the Nation, and they entered the
Nation’s sovereign territory and caused severe harm on tribal trust land. Had EMC
wished to exclude the Nation from its coverage, it could have done so. See Rossman
v. State Farm Mutual Automobile Ins. Co., 832 F.2d 282, 287 (4th Cir. 1987) (stating
if an insurance company wished to avoid suit in a particular jurisdiction “it could
have excluded [it] from the ‘policy territory’ defined in the policy”). As it did not,
it reasonably could have expected to be subject to the Nation’s Courts. See id.

EMC cannot credibly suggest it was unaware of the possibility of its insured
operating on tribal trust land within the Nation. Its Milam policy was issued in Show
Low, Arizona, and the SSES policy was issued in Flagstaff, Arizona. NNERO018.
Both communities are in Northern Arizona, near the Navajo Reservation, and where
several other Indian nations reside. It reaped the financial benefits but also the risks
of issuing policies with no territorial exclusion. It cannot now disclaim any
connection with the Nation to avoid having to answer in the Nation courts when its

insureds caused damage to the Nation’s lands. Indeed, “litigation requiring the
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presence of [EMC] is not only foreseeable, but it was purposefully contracted for . .
. an insurer has the contractual ability to control the territory into which its
‘product’—the indemnification and defense of claims—will travel.” Portage, 907
F.2d at 914.
CONCLUSION

WHEREFORE, the Nation respectfully requests that this Court reverse the
decision of the District Court and find that the Chinle District Court has jurisdiction
over EMC in the underlying matter.
Respectfully submitted this 30" day of August, 2019.

By:  /s/ Paul Spruhan
Paul Spruhan, Assistant Attorney General
Navajo Nation Department of Justice
Post Office Box 2010
Window Rock, Arizona 86515-2010

/s/ Colin Bradley

Colin Bradley, Esq.

Colin Bradley Law, PLLC
2600 N. 44th St., Suite B-101
Phoenix, AZ 85008
Telephone/Fax: (602) 361-2551
colin@colinbradleylaw.com
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STATEMENT OF RELATED CASES
Counsel for Appellant states there are no related cases pending in the Ninth
Circuit.
Date: August 30, 2019

By:  /s/ Paul Spruhan
Paul Spruhan, Assistant Attorney General
Navajo Nation Department of Justice
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SUPREMACY CLAUSE

This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in the Constitution or
Laws of any state to the Contrary notwithstanding.

U.S. Constitution, art. VI, ¢l. 2
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TREATY WILTE THE NAVAJQ INDIARS. Jows 1,1868, 857

Praaty beroden the United States of Amaries and the Navajo hile o
Tndiansy Oonclyded Junma 1, 1868 Rarti{fication aduieed July 23, 18683
Proclatmed dugust 12, 1888,

ANDREW JOHNSON,

1, 1858,
FPRESIDEST OF TEE UNITED STATES OF AMERICA, Rl

20 ARL AWD BINGULAR TO WHON ZHESH FRRSENTE BHALL COMD, GRERTING |

Wnzneis g {rsaly wos mads end concluded st Fort Suwoer, o the  Froambln

Terrltory of New Mexlos, on the £rs? day of June, jn the year of our
Lord ons thousand elght bundred and slxty-eight, Ly zod betweea
Tieulonant-General W. T, Ehsrman and Samusl F. Tappus, commie-
aloners, on the part of the Unltad Brates, and Barbenelio, Armijo, end
otber cliefy and headwan of the Navejo tribe of Indians, on the part of
sard Indiany, and dely suthorized thereto by them, whuch trealy Is i the
words and figures followlog, to wils

Artlsles of a tresly aod sgreemeont mada azd sotered into ot Ford Bum.  Contmollop

ner, Now Moxica, ou the fivst day of Juge, one theneand elght hundred FoTHe™

nodl sixiy-eight, by sud betwesn the United Biaten, repressnted by My
pommlssioners, Identenant-Ganers] W. T. Shevman aud Colonsl Bamusl

E. Tappan, of the one part, aud the Neinjs nation or tnbs of Indiany,
rgpresanted hy thelr chiefs end beadmen, doly anthorized and empowered

{0 ret for thewholz prople of eaid naifon er trbe, (tha namesof saed chiafh

and headmen bolag berelo subscribed,) of tha nther parl, witnoes g

ArmicLe J, Prom thls day forward all war between ths parties fo  Posesusd
thia ngreeront shall forever cease, The government of the Unitad Statey fMendskip
desires peace, und s honer Iz hereby pledged to keep i, The Todians
desirs pance, und they pow pledge their honor to keop it

If bad men among the whites, or ameng other people subject to the 05@{}:;*
avthority of the Tnited States, shall commit any wrong upon the person fives fo bo are -
or property of ibe Indiaus, the United Stdtes will, upon proct mads to rested sod pou
ths sgent and forwarded to the Commissloner of Indlan Afflurs st Wash. Bbeds
ington olty, procesd at oues to cause the offender fo be mrrested and
Eanished according to the laws of ibs United Biatey, and sl to yeolm.

arsn the Injured persons for the loss sosiained,

Xt bad men smong the Tndlans shall commit & wrong or depredation  ewong the ln.
spon the person or greparty of any one, white, black, or Tndin, subject S350 = 58 &%
to the nuthority of the Uniied Siates and st poace therowith, the Navaje Umird Swmies.
tribe agree that they will, on proof made to tgeir tosnt, mad on totics by on &
him, doliver ug the wrongdoer fo the United States, to be tried and
punished agcording to dis Jaws; and in case they wilfully refuse so {0 do,
the person fofored shall be relmbureed for hla loss from the annuities oz
vther wmoneys dus or to bewms dus o thein tnder this treaty, or any
others tbat may be made with the United States. And the Dresident Hules for s
wny preseribe such rules and regolations for nscerintalng dameges under JEONTNE EH0°
this articls ma in bis judgment roay bs proper ¢ but no sooh damage ohnll be
adjnsted and paid uotd examined anf prssed upon by the Commlssloner

NNADD 2
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608 TREATY WITH THE NAVAJO INDIANS, Jows 11868,

of Tndian Afkir, end no ona seslainlog Jose whilst violating, or beemuse
of his violating, the provislons of this treaty or the laws n% the United
States, ghall be reimburesd therefor.
Ravstention Anrrozg IL Tha Unlted Stetes agress that the following distrivt of
bevadenst.  gouniry, to wit: bounded ou the worth by ths 874h degroe of morth lati
tude, soath by so east and west Jing gmmg throagh the site of old Fort
Deflanes, in Cafion Bonitw, sest by the parallel of longlude which, if pro-
longed sonth, would pass througk old Fort Lyor, or ihe Ojo-de-cso.
Dear Bpring, sud wast by & parallel of Jongituds about 100° 807 west of
Greenwich, provided i embrases the outlel of the CaZon-de-Chllly,
which cafine Is fo be &1l Incduded In this reservation, shall bz, ond ite
eame is kereby, set apart for the use and veoupation of the Nuvnfo tribe
of Indians, and for such other filendly trides ov Individual Tadians oy
from tlme fo tims they may be willing, with the comwent of tha Unltad
wWho el o States, to admit among themy and tha %Init&é Biates agreey that no per-
yousls tharaoo.  gomy oxcepd those lierels so enthorlesd to do, end except yuch officers,
soldiers, agents, snd ewployés of the gavernment, or of the Indlans, #s
may be authorized to enter upon Indian resarvations In dischargs of duties
fmposed by law, or the orders of the Presidant, sball ever bo permitted
2] §p;:tast over, ssltls mpon, or reside in, the territory desoribed in thla
articid,

Balidingste  Arrtrocy TIL The Trnited States agrees to zausa to ba built, st some
ﬁf eresa by polut withln sald reservation, where tuber and water way b convestsnt,
Statne the follewing EBolldimgz: & warshouse, to cost nol exceeding bwenty-fve

hundred doliess; av pgescy bulliing for the residencs of the agent, not
1o cost excseding three thousand dollaryy & esrpenter shop and black-
smith shop, not to cost exceeding one thovsund dollars each) and a
sehigel-onse snd chapsal, 5o soon ar 2 sufficient number of children san ba
induoed to eitend aeﬁool, which shall =gt cost to excesd five thousand

dollars.

Agent ta Arntigee IV, TheTUrited States gorens that the sront for the Navajes
tmnka hivhome  gholl make bis koms ot the sgensy buildingy that he shell reside among
?j;‘i,’:“‘“ them, and shall kasp en office open atall times for the purposs of prompt

and diligent Inquiry into snoh mallers of complalnt by ot against the

Indizns as may be prosented for investigation, as also for the fuithful dige
charge of' cther duties en}}eined by law. In all coses of depredation on
person or propersy he shell cause the evidenca to be taken In wnting and
forwerded, together with hiz 8nding, fo the Commizsioner of Indixn
Affairs, whaso desision ahall be binding on Uie pacties to this treaz%u
Rands of fam= “ARTIOLE V. IF &y indbvidunl beloaging to suld tribe, or logelly
ther dewsring 1o {noorpornted with i, being the head of a famaly, shall dasire to corwmencs
foemngmay  faroung, he shall have the privilege to selscl, in the presencs and with
select lands, Gia. the mesistznse of the agent then in charge, o trest of lang within sid
resaryation, not exceeding one hundred aod sixty acrey in extent, which
teaol, when so selscted, certifind, end recorded fu thes #laud beck” =s
Efiget of anak harein described, shall penvs to be held fa common, but the erme may be
saleation, ceoupied and held in the exclurdve posseasion of the person gelecting it
and of his feraily, 80 Jong at be or tgc‘y may centinue o culitvate it
Parsany nol Any person over erghtesn years of age, not being (he bead of & farnlly,
heads offam- may In like manner seleal, and cause $5 be certified to hlm or ker {r pur
s rases of oultivation, 8 quastily of land, oot gxzeeding eghty agres I 6%
iznl, sod thorsupoz be entitled o the excluslva passession of the sams as
sbovoe dirscted,
fartifisate of  For each tract of Jand an selesled o wortifleats conteining a desoripticn
5”*""&“%:” thereof; and tha pame of the person selecting it, with & certifienls en-
ehrares, E01 gorsed thercon, ibat the srms hre besx recerded, shall ba dslivered 1o the
prrty entitled to It by the agent, sfter the samy shell have been recovded
by him in & book to ba kept in his offics; sublect 1o inspactlon, which aeid
honk ghall be koown as (he # Nevajo Lund Book¥

Eu dulley,

t3 he rogord.
i
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TREATY WITH THE NAVAJQ INDIANS. Juxz 1, 13686, 889

The President may al any tima erder o survey of the reservetion, end  Burvsy.
when so surveyed, Congress shall provide for protecttop the righis of
eaid sattlers In their Loprovements, and may flx tbe character of the titls
keld by each.

The United States may pass such laws on ihe subject of allenution and  Almatios
deacent of property between tho Indians and thelt dascendeals wr may ba 824 4a;centnr
thought proper, property.

Anpiote VI, In order to losura the clvillzatlon of the Indlans enter-  Childrea b
Ing into {hlg trealy, thetnecessity of educatlon is admitted, sspeacislly of bmeen tix aed
guch of them ay may bo sstiled on anld ayricultural parts of thiv reserva~ foag wotan
tlon, and they therelore pledge themselves to compel thelr ohlidren, msle
and fomale, belwoen the azos of six aad sixtess years, to attend echool
and It is hereby mads the duty of the sgeat for sald Indiaas to see  Daiyof agant,
that this stipulation s sirlctly complled withy and the Unlted Biwtey  guoqibouses
agreos that, for every thirty children between sald eges who can be ig- sod tethen,
duset or compslisd to adtend school, & housa shull be provided, and &
teacker competent to teach the elementary branches of an Englsh educs-

Hon shall be furisked, who will reside among £ald Xodiany, and feltbfally
discharg : bis or bur duties 2¢ & teacber,

Tha provisloos of thls artics to conblnus for ot Jess thun ten yests.

Arrrove VIL When the boad of & family shall have solecied lands  guediand
and recelved his certificats a3 above dlrected, apd the agant shall by satls. agnosiun -
£ed that he fntends in good falth to commence cultivatiog the soll for & Fome=™
living, be shall be estitled 1o vecelve aseds and agriculiorsl implements
for the first year, not exceeding In value one handred dallars, and for each
succeeding year he shall continga to farm, for 8 period of two years, ba
shall be ontitled to receive geeds and {ploments to tha valug of twenty.
five dollars,

Arntione VIIL In leu of gll sums of money or other snnulties pro-  Dehvaryof
vided to be paid 1o the Indians harels pamed ynder any treaty or treatles Artioles lulles
Roretofore mada, the United States agrese to daliver st the agepey bouss St
on the rescrvation hereln nomed, on thy first day of Beptember of each
year for tan years, the ollowlag articles, to wit:

Buck articler of glathing, goods, or raw malsrials In Jeu theveof, 2o the  {iotiung, &a,
sgent may make his estmats for, not excerding In value Ave dollary per
Indlag ~each Indiao beipg eocourazed to manofactere thelr own cloths
fng, blankety, &o. 1 fo be furnfshed whi o arlicls which they can maan.
facture themselves. .And, In order that {be Commissloner of Indian Af v ypdisnd to bs
fairy may be able & estimule preperly for the mrticles hereln named, It furcubad with
sbell bo the duly of the egent asek yesr to forward 10 bim & full gnd ex- RO ATRGS Hey
net census of the Indiany, on which the esttoaate from yeur t0 yeur can be  Census,
based.

An? in additon lo the articles herela named, ths sum of ten-dollars for  Asvuel np
each person eutliled to the benefictal efecta of thie treaty shall bs srnn. Propeaboes o
ally eppropriated for a peried of ten years, for each person who engeges 3,,5.,{ ¢
fo farming or mechanleal pursulls, to be vsed by ire Commlssioner of
Tndlan Affalrs in the purohase of sash artizles ay from tlme o fims the
endition and negessitizs of (he Yadians ciay indleals lo bs proper; #ad
if within the ten yemrs at any tims ¢ shall appear that the nmoutit of ey s
money peoded for dlothing, under the ariicle, can ho appropriated to bel olanged,
ter vses for the Indlang named hersin, the Commlissloner of Indian Afuirs
mey c'nanga the appropristion 1o other purposes, but in no event shall the
amsount of thia appropriation be withdrawa or dlscenttnved for the peried
pawad, provided they remain at peace,  Acd the Presldent shall nonueliy  Anuy ofloer
detafl oo ofser of the army to be present and attest the delivery of ail ?“i‘}’;gé:“;"&
tha goods hereln nemed to the Indlans, acd he shall inspect and report on i !
the quautiy and quality of the goods and (he maonar of thelr dalivery.

Anzrons IX, T vonsldurstion of the advanisges and bessfls con-  8tpalayany
ferved by {his trenty, and the mary plodses of friendship by the United By ths ludhm
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TREATY WITH THE NAVAJQ INDIANS, Jumel, 1868,

States, the tribes who are partiss to this agroemont berohy atipalate that
they will rellrquish alf righs to ceeupy eny tertitory autside thelr reserve-
tlon, as hereln defined, but retaln the right to hant on wny wmossnpled
lands contiguous {o thelr reseovatior, so Jong rs the large gamo may rangs
thereon in suth numbars as fo Justify the chasey and thep, the asld In-
dinag, further expressly agres)

Ist. That thay will make no opposition to the construction of rallroads
noY belng built or hersafier o be boflt across the continent,

2ad. Thes they will net interfore with tha peacefl) eoontruntlon of any
ratiroad not posslog over thelr roservation az garﬁin deflned,

8rd. That they will ne: aitack sny persons at home o teavalling, nor
molest or distorh eny wegon trelns, cosches, mules or eattle belongimg to
ths peopls of the United States, or to pereons frieudly therewlth,

4th, That they will sever gaptuis or sarry oF from the seitlcmonts
women or ohildres.

X Sth. They will bever kill or sealp white mes, sor atlempt to do them
ar7m,

Gth. They will notin futars opﬁms the constructlon of reilroads, wagon
roads, mal statious, or other works of nﬁiit;r' er necessity whinh may be
ordared or perniitted by the laws of the United Btaves; Eu!. shonld such
roads or othar works ba sanstruoted on the lands of thelr reservalion, the
goverrment will pay the irlbo whalsver amount of demage may ba sse
ssssed by thros disinterestad commissioners to b appelntsd by the Presi-
dend for that purpess, one of said commlssicners to be o chlof er head roan
of the tribe.

7tb, They wili malke no oppositien to the milltary posts or roads pow
ostablished, or that may be established, not in vinlation of treaties hereios
fore made or hereafisr to bs mada with any of the Tndian trbes,

Anvrowe X, No future treaty for the cemslon of any porties op pert
of the resarvation beveln deseribad, whish mey be held in common, ehall
be of any valldity or force agalust ssid Tadlans unless agreed to ond ox-
seuted by ot Joasd thres fourthe of all the sdalt male Indlans cooupyln
or intoreated 1o the ssme ; and no coselor by the felbe ghall be understoe
oy constrned in enob macner'ss to deprlve, without his gousent, any fodl-
vidnel member of the tribe of hiz vights to any teact of land 2elecied by
him as provided In artlole m—of 1lis treaty.

Axrrione XI. The Navafos aiso hereby agroa that abany time aftar the
signing of thess pressats they wmll provead In such manaer 28 may ba ra-
guized of them by the agent, o by the offiver charged with thalr remoyal,
to the reservatlon hereln provided for, the United States paymyg for thele
subsistenca en routs, and providiog a ressonable smount of fransportstion
for the wiok and foebla,

Arrrorr XII Tids {urther azraed by and between the parlize to thiy
agrezment that the sum of one hundred aud fifty thousand dollars sppro.
pristed or to be appropriated shall bs dishursed as follows, sobjeet to any
cooditlons provided in the low, to wit:

lst. The sctunl cost ¢f the ramoval of ths tribe from the Bosque Re-
dondo roseryation to the reservation, say Bty thouwsand dallars.

£ad. The purchuss of fiftsen thouzand sheep and goats, st so3t nol b
excead thirty thowsand dollers.

8rd. The purchase of (ve hundred beef cattle and & million pounds of
oor, to be eollested end held a¢ th6 milltary post neavest the resesvation,
sabject o the orders of the sgond, for the reliel ¢f the neady durlng the
eoming winter,

4th, 'Tha balance, 3f any, of the apprepriation to bs Jovested for the
maintezpoce of the Judians pendieg their removal, in such manger ay the
agent who Js with them may dotermine.

8th, The removal of this tribe to be made under the supreme costrol
and dlrection of fhe milifary commander of the Territery of New Mex-
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TREATY WITH THE NAVAJO INDIANS, Jusz 1, 1888 &1

{co, mnd when completed, the managoment of the fribe 0 revert fo the
propst agenk

srrors XIIL The tribs kereln pamed, by thelr reprosentatives, EBesorailonts
piriies 10 this treaty, agres Lo makg the raservation heretn deseribed thely ke pormment
permaagnt home, 20d they will not as & tribs maks eny perzasens setile. *° o )
ment efsewhere, reserving the yight to hunt on @i lands adjolnivg the sald
reservation formorly called thatrs, subject to the medtAsntions named in  Penalty for
this treaty and the orders of the comumander of the depariment In which Jeaving roserve-
sa3d reserostion tmzy be for the thme beingy and it is further sgreed and ™
ynderstood by the partles’ to this {renty, that if any Navajo ludfan oy
Indine ehall Jeave the ressevation herela deserfbad fo sottly elsswhare,
b4 or they shall forfeit ell the sights, privilezes, aud annuitles conferred
by tho ferma of this treaty y end it s further ngreed by the partles to this
treaty, that (hey will do all they can (o indose Indians now away from
reservations sst spart for tho excluslve uss and cocupsation of the In-
drane, Jeadimy a pomndlo life, or ongaged o war against the peoplo of
the United Bintos, to sbandon sach & hie nod esttle permanently i oea of
the terrilorial reservations set apart for the exclusive use sod ovenpation
of the Indians.

In testtmooy of ull which the sald parties kave berennto, oo this the Bueauden.

first day of Jone, one thousand eight hundred and sixty-eight, et Fort
Sumnor, o the Tersitory of New Mexloo, set their hands end seals.

W, T, BHERLAN,
Lt Oe’ly Bdian Peoes Tommitsionsr,
B. B TAPPAN,
adian Peace Commissionar,
BARBOWOITO, Chisf s x mark,
ABMLIO, his x mark,
DELGADO,
MANUEBLITO, kis % mark,
LARGO, Bls = mark,
EERRERD, ks x mark,
CHIQUETQ. his x mark,
MUEBRTO DE HOMBEE. il x mark.
HOMERO tls x mark,
KARBONO. his x mark,
MNARBONO BEGUEDO, ks % mark.
GANADO MUCHO. Bl x mark.
Cutnotl,
RIQUO. his x wark,
JUAN MARTIN, hig x rmark,
BERGINTO, bls x wmavk.
GRAWNDE. his x mark,
INQETENITO, his x mark,

MUQOHAQCHOS MUCHO. hin x mari,
CEIQUETO BEEGUNDQC! bis x mark.
CABELLO AMARILLO, his x mark,

FRANCISCO, bl x mark,
TORIVIO, ki £ sark,
DESDENDADO, ks x mark,
JUAR. bls x mark.
(UERGD, bls = mark,
GUGADQRE, kis x mark.
CABASON. Bls x mark,
BARBON BREGUNDO. bis x mark,

CABARES COLORADOS,  hisx mark
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a12

Hatifiaation,

Proclamation.

TREATY WITE THE NAVAJO INDIANS. Joxz1, 14686

Adttests
Gzo. W, G. Gerry,
Bl 8T8 By, Bh Mol Gl UL S A,
B. 8. Rougrry,
Bt. Brg, Gent’l U, 5. 4., T, (ol 84 Car'y,
J. Coorza Mollre,
Be Lt, Gol. Burgeen T, 8, 4.
Taro, H, Dovp,
U, & Indian At for Navaios
Caas, MoCoons,
BLlieand O 8 U 5 .
Jaues F, Wrezos,
Bt Maf. and Asst, Sury, U, 8. A
J. O, Burmeanax,
ﬁ;[efprﬁkr.
Witnias Vaox,
Chaplaln U, 8. 4.

Aud whereas, tho said trealy havisy been submitted io the Senate of
1he Untted Bintes for jte gonstituiionnl action {hsreon, the Bennte did, an
the twenty-Iith day of July, ons thousand eight hundred and afxty-sight,
sdvise and coosent 1o tho ratification of the eame, by & tosolution in the
worde and Agures followlag, to wlhi——

In Bxzovzivs Brzsion, Srxirn oF voe Ukered Stares,
July 25, 1863,

Resolved, (toro-thixds of the senators pressat eoncurrTug) Thai the
Benate adviss and consent to the ratiflestion of the tvesty betwean the
Untted States snd the Navajo Indians, conoluded st Fort Bumner, New
Mlaxleo, oo tha Arst day of Juns, 1888,

Atteat:
GEO. G, GORBEANM,
Searetary,
By W.J. MoDONALD,
Qhigf Clark.

Now, therafors, ba It known that T, Avprzw Jomwgow, President of
the Unlted States of Amerlen, do, In porssance of the sdvies and congent
of thy Benaie, 23 axpresssd in ity resolutlon of the twenty-A2th of July,
one thousand eight hundred and aixty-sight, mocspt, ratlly, and vonfirm
tha sa'd freaty.

I tertimony whareof, I hinve hereto aigned my rame, sud cavsed the
seal of the Unsted States to bo afixed.

Dons at the City of Washington, this twelfih duy of Aogust, In the

yeuy of our Lord one thousand eight huadred and sixty-alpht,
[#E&%] 3nd of the Indspendencs of the United States of Amerlcs the

nlngéy-third.
ANDREW JOHNSON

By tho Prosidant:
W, Bynrer,
Aeting Seorvtary of State,
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