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INTRODUCTION 
 

 The Yurok Tribe brought this action to protect the Klamath River fishery 

within the Yurok Reservation from unlawful fishing by members of the Resighini 

Rancheria and Gary Dowd, Defendants below.  Resighini Rancheria and Dowd insist 

that individuals from the Rancheria may at any time in their complete discretion leave 

the Resighini Rancheria, enter the Yurok Reservation, and remove the resources of 

that Reservation, in this instance, fish, free of regulation.  After the Yurok Tribe filed 

its motion for summary judgment in the District Court, the Defendants moved to 

dismiss on the grounds of sovereign immunity and Federal Rule of Civil Procedure 

19.  The District Court granted the motion and dismissed the action.  The Yurok 

Tribe appeals. 

 The single issue raised on this appeal is whether this action may proceed 

between the Yurok Tribe and the individual, Gary Dowd, in the absence of the 

Rancheria that asserts immunity from suit.  The Yurok Tribe demonstrates that an 

individual may not leave his own Reservation (the Resighini Rancheria), enter the 

Reservation of a separate tribe, the Yurok Reservation, and take the fish within the 

Yurok Reservation without the Yurok Tribe’s permission or a fishing license from the 

State of California.  Prohibiting Dowd from unlawfully entering the Yurok 

Reservation and taking Yurok resources does not implicate or affect any rights 

claimed by the Resighini Rancheria.      

  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 9 of 68



2 
 

JURISDICTIONAL STATEMENT 
 

 The District Court had jurisdiction over this action pursuant to 28 U.S.C. §§ 

1331 and 1362 (federal question jurisdiction and jurisdiction over claims brought by 

an Indian tribe).  Judgment in favor of the defendants was entered in the District 

Court on January 25, 2018.  Excerpt of Record (“ER”) 003. The judgment was final 

as to all claims in the dispute.  The Yurok Tribe’s Notice of Appeal was timely filed 

on February 23, 2018.  ER 001.  This Court has jurisdiction over this appeal under 28 

U.S.C. § 1291. 

ISSUE PRESENTED FOR REVIEW 

 The Yurok Tribe’s appeal is narrow.  Yurok does not appeal the decision by 

the District Court that Resighini Rancheria and Gary Dowd in his official capacity 

have immunity from suit.  Yurok does assert that the district court retains jurisdiction 

to determine the claims against Gary Dowd as an individual.  Thus, the issue 

presented for review here is: 

Whether an action brought by the Yurok Tribe against Gary Dowd, an 

 individual who has relinquished all rights “whatsoever” to the resources of the 

 Yurok Reservation, but who nevertheless enters the Yurok Reservation to 

 remove resources from the Yurok Reservation, may proceed in the absence of 

 the Resighini Rancheria.  
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Pursuant to Circuit Rule 28-2.7, an Addendum is attached to this opening brief that 

includes the Hoopa-Yurok Settlement Act.  

STATEMENT OF THE CASE 
 

 This dispute arises from the continuous efforts of the Yurok Tribe, as an 

exercise of its inherent sovereignty, to restore and protect the imperiled fishery of the 

Klamath River within the Yurok Reservation.  Unauthorized, unregulated fishing 

within the Yurok Reservation increases the risk of irreparable harm to the Klamath 

River fishery, which is already dramatically declining.  The history of the Yurok 

people and their spiritual, social and economic connections to the Klamath River is 

lengthy, extending from time immemorial to the present day.  The Yurok Reservation 

was established by Executive Order on the Klamath River in 1855 because the Yurok 

people have always relied on the fishery of the Klamath River.   Gary Dowd, an 

individual member of the Resighini Rancheria, an entirely separate Indian tribe 

created by Congress in 1938 as a homeland for various unenrolled Indians living in 

Northern California, entered into an agreement with the United States in which he 

was paid cash in return for his waiver of all rights “whatsoever” to the property and 

resources of the Yurok Reservation.  Nevertheless, Mr. Dowd has repeatedly fished 

outside the Resighini Rancheria, entering the Yurok Reservation to take fish there 

without a state permit or the consent of the Yurok Tribe.  Dowd waived whatever 

rights he claims to have had in the fishery and resources of the Yurok Reservation.  
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He is fishing illegally.  His fishing further imperils the Yurok Tribe’s fishery in the 

Klamath River. 

A. The Yurok Reservation was established within ancestral Yurok territory 
to preserve the Yurok fishing way of life. 

 
 The Yurok people are fishers.  The Yurok Reservation was established on the 

Klamath River specifically to enable Tribal members to fish.  The Klamath River 

runs through the center of the Yurok Reservation from the Yurok village of 

Weitchpec downriver forty-five miles to the Pacific Ocean at the village of Requa. 

Mattz v. Arnett, 412 U.S. 481, 493 (1973).  The Yurok Reservation is within Yurok 

ancestral territory and “was ideally selected” for the Yuroks in large part because “the 

river, which ran through a canyon its entire length, abounded in salmon and other 

fish.”  Parravano v. Babbitt, 861 F. Supp. 914, 919 (N.D. Cal. 1994), aff’d, 70 F.3d 

539, 542 (9th Cir. 1995), cert. denied, 518 U.S. 1016 (1996).  The Yurok Reservation 

was set aside for the purpose of preserving the Yurok way of life in Yurok traditional 

homelands.  Mattz, 412 U.S. at 481; ER 125.  This Court has acknowledged that the 

Klamath River Indian fishery is “not much less necessary to the existence of the 

[Yurok] Indians than the atmosphere they breathed.”  Blake v. Arnett, 663 F.2d 906, 

909 (9th Cir. 1981) (internal citation omitted).  The natural resources of the Yurok 

Reservation, including the fishery, are so integral to the Yurok Tribe that the Tribe’s 

Constitution imposes a duty on it to protect and “to restore, enhance and manage the 
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tribal fishery, tribal water rights, tribal forest, and all other natural resources.”  ER 

130; ER 122.  

B. The Resighini Rancheria was established within the boundaries of the 
Yurok Reservation as a place for homeless Indians not affiliated with a 
tribe. 

 
 In contrast to the purposes of the Yurok Reservation, the Resighini Reservation 

was established as a land base for homeless Indians without regard to tribal 

affiliation.  See Coast Indian Community v. United States, 213 Ct. Cl. 129, 550 F.2d 

639, 642–44 (Ct. Cl. 1977).  The Resighini Rancheria Reservation is completely 

surrounded by the Yurok Reservation, although it is a distinct tribal governmental 

entity entirely separate from the Yurok Tribe.  83 Fed. Reg. 4235 (Jan. 30, 2018).  

The federal government purchased the land that was to become the Rancheria in 1938 

for individual, homeless, and other Indians not affiliated with an Indian tribe; the 

Rancheria was not, therefore, set aside for an existing tribal group but as a new 

reserve for these otherwise disconnected Indians.  See Coast Indian Community, 550 

F.2d at 642–44.  “Beginning in 1938, at the invitation of the BIA [U.S. Bureau of 

Indian Affairs], certain Indian families of Del Norte and Humboldt Counties took up 

residence on the Rancheria.”  Id. at 643 (thirteen families lived there “and came to be 

known collectively, at the BIA’s suggestion, as the “Coast Indian Community.”). 

 There is nothing in the history of the establishment of the Rancheria that 

explicitly or implicitly confers on Rancheria members a right, reserved or otherwise, 
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to take the resources of the Yurok Tribe from its Reservation or outside the Resighini 

Reservation generally. 

C. Under the terms of the 1988 Hoopa-Yurok Settlement Act, the Rancheria 
and Gary Dowd relinquished any claims to the resources of the Yurok 
Tribe and Yurok Reservation. 

 
 Fifty years after the purchase of the Resighini land for homeless Indians, 

Congress authorized the Resighini Rancheria to merge with the Yurok Tribe, and 

authorized individual Resighini tribal members to become members of the Yurok 

Tribe and thereby enjoy the full benefits of the resources of the Yurok Reservation.  

See Hoopa-Yurok Settlement Act (HYSA), Pub. L. No. 100–580, 102 Stat. 2924 

(1988), amended by Pub. L. No. 101-301, § 9, 104 Stat. 210 (1990) (attached in 

Addendum).  The Rancheria rejected the merger.  Gary Dowd and other individuals 

declined to join the Yurok Tribe.  

 Section 11(b) of the HYSA authorized the Resighini Rancheria tribal 

government to merge with the Yurok Tribe if a majority of the adult members voted 

for the merger.  The decision was put to a vote in 1988.  ER 075.  The Rancheria 

membership voted against the merger.  ER 075. 

 In addition to providing the Rancheria tribal government an opportunity to 

merge with the Yurok Tribe, sections 6(b) and (c) of the HYSA also provided 

individual Indians with the opportunity to join the membership of the Yurok Tribe or 

Hoopa Valley Tribe.  HYSA at § 6(b) (Hoopa); HYSA at § 6(c) (Yurok).  Upon 
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electing to join the Yurok Tribe, individual Rancheria members below the age of 50 

received $5,000 and those over 50 received $7,500.  Id. § 6(c)(3).    

 Alternatively, individuals who declined to join either the Yurok Tribe or the 

Hoopa Valley Tribe received a lump sum of $15,000, commonly referred to as the 

“buy-out” option.  Id. §§ 6(d)(1), (2).  The HYSA provided that individuals electing 

the buy-out would “not thereafter have any interest or right whatsoever in the tribal, 

communal, or unallotted land, property, resources, or rights within, or appertaining 

to, … the Yurok Reservation, or the Yurok Tribe….”  Id. § 6(d)(3). 

 As required by the HYSA, the Secretary of the Interior convened for Resighini 

tribal members several meetings and provided an objective assessment of the 

advantages and disadvantages of the enrollment and election options offered in the 

HYSA.  ER 076.  The HYSA also required that comprehensive counseling services 

be made available regarding the buy-out option.  ER 076.  

 The Bureau of Indian Affairs also notified Rancheria tribal members that if an 

individual elected the buy-out, that individual would not be able to hunt or fish on 

the Yurok Reservation unless authorized by the Yurok Tribe.  ER 076-77.  The 

Bureau informed Rancheria members that the fishing rights on the Yurok 

Reservation would be exclusive to Yurok Tribal members only, except as authorized 

by the Yurok Tribe, and that a consequence of remaining in the Rancheria would be 
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that an individual would not have fishing rights on the Yurok Reservation.  ER 076-

77. 

 Defendant Gary Dowd was one of many individuals who declined to join the 

Yurok Tribe and instead accepted the $15,000 “buy-out.”  ER 077-78.   Dowd signed 

an acknowledgment that the Bureau of Indian Affairs had informed him “of the rights 

and benefits of each option presented, the advantages and disadvantages of each 

option and information on counseling.”  ER 077-78.  On June 20, 1991, as required 

by the HYSA, Dowd executed an affidavit swearing under penalty of perjury that he 

had “been afforded the opportunity to receive consultation regarding the 

disadvantages and advantages” of his election to be paid cash in return for 

extinguishing all claims of right within the Yurok Reservation flowing from 

membership in the Yurok Tribe.  ER 078. 

 Despite declining to merge with the Yurok Tribe, the Rancheria asserts in 

divergent claims that its members have a right to the resources, including fish, on the 

Yurok Reservation.  And despite having been paid $15,000 in return for relinquishing 

“any interest or right whatsoever” in the resources of the Yurok Tribe, Dowd 

nevertheless claims that he has a right to enter the Yurok Reservation at will and take 

fish at his discretion without any license or permit. 
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D. Unauthorized fishing by Gary Dowd is one more among other threats to 
the survival of the Klamath River fishery. 

 
 The facts related to the current conditions of the Klamath River fishery are also 

material to this dispute.  Mr. Dowd’s disregard of his promises in the “buy-out” 

agreement with the United States is not mere defiance of federal law; the adverse 

consequences to the Klamath River fish species of his illegal fishing within the Yurok 

Reservation are dramatic when viewed long term.  ER 071.  The Klamath River 

fishery is highly regulated by the United States, the Yurok Tribe,1 other Indian tribes 

and the States of California and Oregon.  ER 069.  Due to that tight control, the 

fishery was closed in 2017, for the second year in a row, because there were 

insufficient fish to permit a harvest without creating significant risk to the future 

survival of the species.  ER 124-25.  Persons such as Gary Dowd, who fish without a 

state fishing license or Yurok permit, take fish that are intended to be part of the 

“escapement,” the fish that are allowed to swim upriver to spawn and propagate the 

species.  ER 071.  Dowd’s illegal fishing has compromised the ability of the Yurok 

Tribe to fulfill its cultural obligation to protect the Klamath River fishery from such 

risky and irresponsible behavior. 

                                           
1  The Yurok Tribe devotes a significant portion of its limited resources to restoring 
and protecting the Klamath River fishery both within and outside the Reservation 
boundaries.  ER 068.  Its Fisheries Department employs 19 fish biologists among 50 
staff.  ER 068.  Its Watershed Department engages in River and fishery habitat 
restoration with 15-20 additional employees.  ER 068-69.  The Tribe spends between 
four and five million dollars each year on the fishery.  ER 068-69.  
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E. The proceedings in the District Court resulted in a dismissal of the case 
without a resolution of the underlying dispute. 

 
 Knowing full well that Resighini Rancheria is an Indian nation with immunity 

from unconsented suit, the Yurok Tribe filed this action against the Rancheria in 

response to the Rancheria’s invitation to allow a federal court to resolve a long-

standing disagreement between the Tribes.  ER 018.  In response to the invitation, the 

Yurok Tribe filed a complaint asserting that the Rancheria, particularly after 

declining to merge with the Yurok Tribe, had no right to the resources of the Yurok 

Reservation; and that Gary Dowd breached his promise to the United States under the 

HYSA by continuously attempting to take fish from the Yurok Reservation.  Yurok 

alleged that this conduct violated the Tribe’s reserved fishing right.  United States v. 

Eberhard, 789 F.2d 1354, 1359 (9th Cir. 1986) (the right to take fish from the 

Klamath River was reserved to Yurok Indians when the Reservation was established).   

 Pursuant to the District Court’s scheduling order, the Yurok Tribe filed its 

motion for summary judgment.  The Rancheria then moved to dismiss on immunity 

grounds.  ER 232-58; ER 021-65.  The District Court rejected the Yurok Tribe’s 

argument that Resighini’s conduct of the litigation amounted to a waiver of its 

immunity.  ER 007; see Pistor v. Garcia, 791 F.3d 1104, 1111 (9th Cir. 2015) (tribal 

sovereign immunity “may be forfeited where [the sovereign] fails to assert it”).  The 

District Court also rejected the Yurok Tribe’s claims against Gary Dowd in his 

official capacity.  ER 009; but see Ariz. Pub. Serv. Co. v. Aspaas, 77 F.3d 1128, 1134 
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(9th Cir. 1995) (tribal sovereign immunity does not bar claims against tribal officials 

acting in violation of federal law); Maxwell v. Cty. of San Diego, 708 F.3d 1075, 

1087 (9th Cir. 2013) (tribal officials not immune from suit where the remedy would 

operate against the officials, not against the tribe).  The District Court construed the 

official capacity claim against Dowd as one against the Rancheria, which was 

immune.  ER 009.  The District Court also concluded that the Yurok Tribe had 

somehow “waived” its claims against Dowd as a Tribal official.  ER 016.  The Yurok 

Tribe does not challenge these two rulings in this appeal. 

 Rather, the District Court’s rejection of the claim against Gary Dowd as an 

individual is the subject of this appeal.  The District Court concluded that the 

Rancheria was a required party to resolution of the dispute between the Yurok Tribe 

and Gary Dowd within the meaning of Federal Rule of Civil Procedure Rule 19, and 

that the Rancheria could not be joined because of its immunity.  ER 012-15.   

SUMMARY OF ARGUMENT 
 

 The District Court did not correctly apply settled principles of law to the 

determination of the Yurok Tribe’s objections to Gary Dowd’s individual conduct 

seeking to take without authorization the limited and precious resources of the Yurok 

Tribe.  Gary Dowd, an individual Indian, entered into an agreement with the United 

States in 1991 whereby it paid him $15,000 and he relinquished “any interest or right 

whatsoever in the tribal . . . property, resources, or rights within . . . the Yurok 
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Reservation . . ..”  HYSA § 6(d).  Despite accepting that “buy-out,” Dowd continues 

to leave his Rancheria and without authorization, enter and fish on the Yurok 

Reservation, taking resources of the Yurok Tribe.2  The Yurok Tribe seeks a 

declaratory judgment confirming that Dowd’s conduct is in violation of federal law 

and in contravention of the Yurok Tribe’s exclusive reserved fishing rights.  Such 

relief would have no effect on any claims, however speculative, that the Resighini 

Rancheria asserts to the property and resources of the Yurok Reservation.  Complete 

relief may be accorded the Yurok Tribe and Gary Dowd in this proceeding without 

impairment of any interest claimed by the Rancheria.  Even of complete relief cannot 

be provided, this case should proceed without the Resighini Rancheria because 

applicable equitable factors favor resolution of the Yurok Tribe’s claims against 

Dowd as an individual.  For these reasons, this Court should reverse the District 

Court’s dismissal of the Yurok Tribe’s claims against Defendant Dowd in his 

individual capacity.  

                                           
2   The Yurok Tribe does not seek to prohibit Mr. Dowd from fishing in the Klamath 
River.  The Tribe seeks only to prevent him from fishing without either a California 
fishing license or a permit from the Yurok Tribe while fishing within the Yurok 
Reservation.  Unregulated, unauthorized fishing is what presents the serious risk to 
the future of the fishery. 

  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 20 of 68



13 
 

ARGUMENT 
 

I. Standard of Review 
 
 This Court reviews the District Court’s granting of the Rule 19 motion to 

dismiss for abuse of discretion, but the legal conclusions underlying that 

determination are reviewed de novo.  Salt River Project Agric. Improvement & Power 

Dist. v. Lee, 672 F. 3d 1176, 1179 (9th Cir. 2012).  

II. The District Court’s Dismissal of the Claim Against Defendant Dowd in 
his Individual Capacity Should be Reversed Because the Resighini 
Rancheria is Not a Required Party under Rule 19(a). 

 The District Court dismissed the claim against Defendant Dowd in his 

individual capacity based on its conclusion that the Resighini Rancheria was a 

necessary party under Fed. R. Civ. Pro. 19(a) that could not be joined due to its 

sovereign immunity from suit, and that under Fed. R. Civ. Pro. 19(b), equity and 

good conscience required dismissal.  The District Court erred.  The Rancheria is not a 

required party within the meaning of Rule 19 in a dispute between the Yurok Tribe 

and an individual such as Dowd who takes fish from the Yurok Reservation without 

either a license from California or a permit from the Yurok Tribe.   

 Under Rule 19(a), an absent party is required to be joined if: 1) complete relief 

cannot be accorded among existing parties; or 2) the absent party claims “an interest 

relating to the subject of the action,” and its disposition in the party’s absence will as 

practical matter impair that interest or create a substantial risk of “double, multiple or 
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otherwise inconsistent obligations” for an existing party.  The District Court ruled 

that the Rancheria is a required party under the first element of this test.  The District 

Court concluded that complete relief could not be provided as between Dowd and the 

Yurok Tribe because the question of whether the individual, Dowd, retained a fishing 

right after waiving all rights “whatsoever” to the resources of the Yurok Reservation 

required the court to resolve the Rancheria’s claim to a federally reserved fishing 

right on the Yurok Reservation.  ER 011.  The District Court reasoned that because 

the Rancheria as a nonparty would not be bound by a determination of Dowd’s right 

to fish on the Yurok Reservation, complete relief between Gary Dowd and the Yurok 

Tribe could not be provided.  The District Court did not address the second element 

of Rule 19(a), whether Resighini Rancheria had asserted an interest in the case that 

would be impaired in its absence. 

A. The Yurok Tribe’s Claim Against Dowd as an Individual Can be 
Resolved Without the Rancheria Because, Regardless of the Validity of 
the Rancheria’s Asserted Right, the HYSA Shows Unequivocally That 
Dowd Relinquished “Any Interest or Right Whatsoever” in the 
Resources of the Yurok Reservation.  

 
 The District Court erred when it concluded that the need to protect the 

Rancheria’s rights required the dismissal of the Yurok Tribe’s claims against 

Defendant Dowd in his individual capacity.  In dismissing the claim, the court 

wrongly rested its decision on the potential impairment of the alleged rights the 

Rancheria may have at stake in that dispute, its off-reservation fishing rights. The 
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correct inquiry looks at what rights Dowd expressly gave up through his election not 

to join the Yurok Tribe in the HYSA and the consequences of the surrender of those 

rights as they pertain to the Yurok Tribe’s claims against him as an individual.  Under 

this approach, it is irrelevant whether the Rancheria has fishing rights along the entire 

Klamath River because Dowd, in his individual capacity, expressly, knowingly, and 

purposefully gave up any rights he had to resources of the Yurok Reservation and the 

Yurok Tribe, including any rights he may have as a Rancheria tribal member. The 

Rancheria’s rights are not, therefore, implicated by adjudication of Yurok’s claim 

against Dowd in his individual capacity. 

 The HYSA unambiguously describes the consequences for individuals electing 

the lump-sum payment and choosing to not join the Yurok Tribe:  

Any person making an election to receive, and having received, a lump sum 
payment under this subsection shall not thereafter have any interest or right 
whatsoever in the tribal, communal, or unallotted land, property, resources, or 
rights within, or appertaining to, … the Yurok Reservation, or the Yurok Tribe. 
 

HYSA § 6(d)(3).  Assuming, arguendo, that the Rancheria has a fishing right that 

allows it to fish off-reservation and take resources from the Yurok Reservation—an 

assumption that the Yurok Tribe vigorously disputes because it is legally 

unsupportable—Dowd gave up his ability to assert this right by accepting the lump-

sum payment. The language of the HYSA is unequivocal on this point.  Any other 

interpretation would thwart Congress’ intention that the Act effect a final disposition 

of the uncertain status of these rights.  Id. § 6(d)(2) (the lump-sum payment is the 
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“mechanism to resolve the complex litigation and other special circumstances of the 

Hoopa Valley Reservation and the tribes of the reservation.”).  Under the Act, an 

individual accepting the lump-sum payment relinquishes “any interest or right 

whatsoever” to resources he or she may claim to the Yurok Reservation. This 

language is not qualified by or relative to the Rancheria’s rights; the language is 

absolute and meant as a final determination of an individual’s rights to resources of 

the Yurok Reservation, including the fishery. Through the HYSA election, Dowd 

severed his individual rights from the rights of the Rancheria’s and rendered the 

Rancheria’s rights irrelevant to this dispute. 

 The District Court’s conclusion that the Rancheria’s rights are implicated by 

the Yurok Tribe’s claims against Dowd in his individual capacity is thus incorrect. 

This Court should reverse the District Court’s decision and allow the claims against 

Dowd in his individual capacity to continue without participation of the Rancheria. 

B. Complete Relief Can Be Provided Between the Yurok Tribe and 
Defendant Dowd. 

 The District Court fundamentally misconstrued the Rule 19(a)(1) requirement 

regarding complete relief among existing parties.  The District Court failed to 

comprehend that complete relief under Rule 19 “is concerned with consummate 

rather than partial or hollow relief as to those already parties, and with precluding 

multiple lawsuits on the same cause of action.”  Disabled Rights Action Comm. v. Las 

Vegas Events, Inc., 375 F. 3d 861, 879 (9th Cir. 2004) (internal citation and quotation 
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marks omitted).  The question is not whether complete relief can be accorded 

between the Yurok Tribe and the Rancheria as an absent party, but whether complete 

relief can be accorded between existing parties, the Yurok Tribe and the individual, 

Gary Dowd.  See Eldredge v. Carpenters 46 N. Cal. Ctys. Joint Apprenticeship & 

Training Comm., 662 F. 2d 534, 537 (9th Cir. 1981) (Rule 19(a)(1) focuses on “relief 

as between the persons already parties, not as between a party and the absent person 

whose joinder is sought.”).  Simply stated, the remedy sought must be “meaningful 

relief as between the parties.”  Disabled Rights Action Comm., 375 F. 3d at 879 

(emphasis added). 

 The District Court could have granted to the Yurok Tribe all the relief it 

requested against Dowd in its Complaint regardless of whether the Resighini 

Rancheria was joined as a party.  The Yurok Tribe sought a declaration of rights as 

between the Tribe—protecting its primary resource, the fishery, from unlawful 

fishing—and the individual unlawfully fishing, Gary Dowd.  Two claims against 

Dowd were alleged:  First, Dowd was fishing on the Yurok Reservation in violation 

of the Hoopa Yurok Settlement Act:  he had accepted Congress’ offer of a payment 

of $15,000 in return for his complete relinquishment of any “interest or right 

whatsoever in the tribal, communal or unallotted land, property, resources, or rights 

within, or appertaining to . . . the Yurok Reservation of the Yurok Tribe.”  ER 272.  

Dowd sold whatever rights he may have had to the fishery of the Yurok Reservation.  
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Second, by fishing without authorization either from the Yurok Tribe or the State of 

California, Dowd unlawfully interfered with the Yurok Tribe’s exclusive federal 

reserved fishing right within the Yurok Reservation.  ER 273.  The relief sought 

against Dowd was a declaratory judgment that he “has no right to fish within the 

Yurok Reservation” without the Tribe’s or the State’s authorization.  ER 274.  A 

judgment declaring the rights of Dowd as against the Yurok Tribe is complete and 

meaningful as between those parties, which is all that Rule 19(a)(1) requires.  

 That the Rancheria as an absent party would not be bound by a judgment 

against Dowd does not undermine this conclusion.  See Alto v. Black, 738 F. 3d 1111, 

1126 (9th Cir. 2013) (relief as between disenrolled members of an Indian tribe and 

federal officials is complete and meaningful “even if it does not bind the Tribe 

directly.”).  Rule 19(a) does not require a finding that an absent party is “required” 

simply because a judgment against an existing party may leave unsettled the rights of 

the plaintiff against an absent party.  The Yurok Tribe declined to appeal the 

dismissal of its claims against the Resighini Rancheria on sovereign immunity 

grounds; the sole focus of this case on appeal is the Tribe’s claims against the 

individual fisher, Gary Dowd.  

 In circumstances where the absent Tribe caused the injury, this Court has found 

that the inability to bind an absent tribe to a judgment against an existing party 

supports a finding that complete relief cannot be afforded.  See, e.g., Dawavendewa v. 
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Salt River Project Agric. Improvement & Power Dist., 276 F. 3d 1150, 1155-56 (9th 

Cir. 2002) (court could not give complete relief to the plaintiff-employee with respect 

to the Navajo Nation, because the Nation could evict the employer from the 

reservation); Confederated Tribes of the Chehalis Indian Reservation v. Lujan, 928 F. 

2d 1496, 1498 (9th Cir. 1991) (court could not grant complete relief to plaintiff tribe 

on jurisdictional question because the absent tribe would continue to assert 

jurisdiction over the same reservation land).  By contrast with the case here, the 

principal injury was traced to potential actions of the absent tribe, rather than the 

defendant being sued.  Here the Yurok Tribe’s sole complaint is against Gary Dowd 

and his fishing within the Yurok Reservation without the consent of Yurok or the 

State of California.  That issue can be resolved without the participation or joinder of 

the Resighini Rancheria because Dowd’s actions are the principal cause of the injury 

of which Yurok complains.  Resolution of the dispute between the Yurok Tribe and 

Gary Dowd does not depend on any action by the Resighini Rancheria.   

 The District Court’s reliance on the supposed inefficacy of a Dowd judgment 

with respect to any dispute between the Yurok Tribe and the Rancheria is thus 

misplaced.  ER 011.  Resighini Rancheria is obligated to follow federal law whether 

or not it is a party to the judgment.   See, e.g., Yellowstone County v. Pease, 96 F. 3d 

1169, 1172 (9th Cir. 1996) (noting that Tribal Court judges are obligated to follow 

federal law even if not bound as party to judgment); Alto, 738 F. 3d at 1127 (court 
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may assume the absent tribe will abide by agency decision on remand from vacated 

decision on disenrollment).  That other members of the Resighini Rancheria may 

continue to fish unlawfully within the Yurok Reservation after a judgment against 

Gary Dowd, or that the Rancheria may direct them to do so, does not mean complete 

relief cannot be afforded to the Yurok Tribe.  The Yurok Tribe will simply protect its 

fishery by appropriate means from those engaged in unlawful fishing in the future. 

 This Court rejected a similar argument in Salt River Project Agric. 

Improvement & Power Dist., 672 F. 3d at 1180.  There, this Court held that the 

possibility that Navajo Nation officials not party to the suit may seek to enforce the 

employment rights ordinance at issue in the case did not render relief between the 

parties incomplete.  The Court stated: “[i]f in the future the plaintiffs believe that 

other [Navajo] officials are acting in violation of federal law, they may bring another 

action against those officials.”  Id.  Similarly, if other Rancheria members seek to 

take fish from the Yurok Reservation (without a State license or Tribal permit) in the 

face of a declaratory judgment against Dowd, the Yurok Tribe will bring new actions 

against them to protect its fishery.   

 Rule 19 should not be interpreted to deprive the Yurok Tribe of a forum to 

adjudicate its claims simply because the Resighini Rancheria may in the future claim 

to authorize its members to violate federal law and enter the Yurok Reservation to 

remove fish or other resources.  If the Yurok Tribe is unable to adjudicate its claims 

  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 28 of 68



21 
 

against Gary Dowd, its imperiled fishery will be further endangered.  This Court’s 

prior straightforward interpretation of Rule 19 in Salt River Project Agric. 

Improvement & Power Dist. avoids that harsh result.  Id. at 1179-80. 

 In short, meaningful and complete relief may be granted in the dispute between 

the Yurok Tribe and Gary Dowd, an individual who sold whatever rights he may 

have possessed in the Yurok fishery, but nevertheless continues to take the primary 

resource of the Yurok Tribe without either a State license or the Tribe’s permission. 

C. The Resighini Rancheria’s Interest Will Not Be Impaired or Subjected to 
Inconsistent Obligations if the Yurok Tribe’s Claims Against Dowd Are 
Adjudicated in Its Absence. 

 Because complete relief can be achieved between the existing parties, the 

Yurok Tribe and Mr. Dowd, the court must also consider the alternative definition of 

a necessary party in Rule 19(a)(2): whether Resighini asserts “legally cognizable” 

claims that would be affected by resolution of the dispute between Yurok and Dowd.  

Disabled Rights Action Comm., 375 F. 3d at 880.  Resighini’s claimed interests here 

are unrelated to Gary Dowd’s waiver of his rights to Yurok resources, are legally 

unsupportable, and in any event, are unaffected by resolution of the dispute between 

Yurok and Gary Dowd. 

1.  Resighini’s claimed interests are unrelated to the dispute between 
the Yurok Tribe and Gary Dowd. 

 This second factor in the required party analysis “focuses on whether the 

absent party’s participation is necessary to protect its legally cognizable interests or to 
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protect other parties from a substantial risk of incurring multiple or inconsistent 

obligations because of those interests.”  Id.  Because there are few categorical rules 

for this analysis, courts have adopted a spectrum to guide this determination.  At one 

end of the spectrum, this Court has ruled that the interest at stake need not be 

“property in the sense of the due process clause.”  American Greyhound Racing v. 

Hull, 305 F. 3d 1015, 1023 (9th Cir. 2002).  At the other end, this Court requires that 

the interest “must be more than a financial stake…, and more than speculation about 

a future event.”  Makah Indian Tribe v. Verity, 910 F. 2d 555, 558 (9th Cir. 1990).  

The Supreme Court has also instructed courts to disregard the asserted interest 

altogether if it is frivolous on its face.  Republic of Philippines v. Pimentel, 553 U.S. 

851, 867 (2008).  The interest must be a substantial, legally protected one, and 

practical considerations tied to the specific facts should guide the determination.  

Cachil Dehe Band of Wintun Indians of the Colusa Indian Cmty. v. California, 547 F. 

3d 962, 970 (9th Cir. 2008); Pimentel, 553 U.S. at 868 (Rule 19 “cannot be applied in 

a vacuum, and it may require some preliminary assessment of the merits of certain 

claims.”).  

 The dispute between the Yurok Tribe and Mr. Dowd is simply stated.  In 1991, 

Mr. Dowd took $15,000 from the United States in return for complete relinquishment 

of “any interest or right whatsoever in the tribal, communal, or unallotted land, 

property, resources, or rights within, or appertaining to, . . . the Yurok Reservation, or 
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the Yurok Tribe . . ..”  HYSA at § 6(d)(3).  Yet, Mr. Dowd continues to leave his 

Reservation, enter the Yurok Reservation, and take fish from the Yurok Reservation.  

In the absence of the Rancheria, the district court may determine whether Mr. Dowd 

indeed relinquished all rights “whatsoever” including his right to take fish from the 

Yurok Reservation.  Mr. Dowd’s agreement with the United States may be enforced 

in the absence of the Rancheria. 

2. Resighini’s claims that it has sovereign authority over the Yurok 
Reservation and its fishery are not supported by the law. 

 
 The District Court erred by failing to conduct a preliminary assessment of the 

merits of Resighini’s claimed interest.  Pimentel, 553 U.S. at 868.  Resighini’s 

claimed interests are variously described.  They are unrelated to whether Gary Dowd 

took cash in return for relinquishing whatever rights he may have had to the resources 

of the Yurok Tribe.  And they are entirely without support in the law. 

 The Rancheria described its claims as “a federally-reserved Tribal property 

right to fish and not a right belonging to any individual.”  ER 027.  It also claims its 

members may “continue to fish in the Klamath River” outside the Resighini 

Reservation “pursuant to the authority granted to them by the Tribe.”  ER 036.  It also 

describes its claims as an aspect of the sovereign authority of the Rancheria to “enact 

and enforce its own laws regulating the fishing of its members,” presumably even on 

the Reservation of a separate tribe outside of the Rancheria.  ER 036.  And it also 

claims a federally-reserved fishing right is held by some individual members of the 
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Rancheria by virtue of their lineal descendancy from Yurok Indians.  ER 040; ER 

041-42 (averring that some members of the Resighini Rancheria are lineal 

descendants of the Yurok Indians who relied on the Klamath River fishery within the 

original Klamath River Reservation).   

 The common thread that runs through these various iterations of its supposed 

claims is that Resighini Rancheria asserts a right to take the resources of the Yurok 

Tribe within the Yurok Reservation but outside its own reservation; it asserts that at 

its will and its discretion, its members may enter the lands of the Yurok Reservation 

and walk away with fish and perhaps other resources.  It asserts sovereign authority 

over the territory of the Yurok Tribe.  Not surprisingly, there is no support in the law 

for such a claim.  See Worcester v. Georgia, 31 U.S. 515, 557 (1832), abrogated on 

other grounds (“Indian nations [are] distinct political communities, having territorial 

boundaries, within which their authority is exclusive…”); Cohen’s Handbook of 

Federal Indian Law, § 18.03[1], at 1158-59 (Nell Jessup Newton ed., 2012) 

(exclusive on-reservation rights implied from establishment of the reservation).  An 

Indian tribe’s right to self-government – its sovereignty – “centers on the land held by 

the tribe and on tribal members within the reservation.”  Plains Commerce Bank v. 

Long Family Land & Cattle Co., 554 U.S. 316, 327 (2008).  Resighini’s sovereign 

authority extends to its acreage within only the Resighini Rancheria Reservation and 

over its members’ activities there.  It does not extend into the Yurok Reservation.  In 
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the context of Rule 19, Resighini’s claim to authority over the property, resources, 

and fish within the Yurok Reservation is frivolous.  Pimentel, 553 U.S. at 867.   

3.  Whatever Resighini’s claims are, they are unaffected by the 
resolution of the dispute between the Yurok Tribe and an 
individual who took cash in return for relinquishing any claimed 
right to fish on the Yurok Reservation. 

 
 Resighini Rancheria cannot demonstrate that its asserted interest will be 

affected by the adjudication of the Yurok Tribe’s claim against Gary Dowd in its 

absence.  The Yurok Tribe’s claim against Mr. Dowd raises the question of whether 

Dowd’s decision to accept money in return for a waiver of all rights “whatsoever” to 

the resources of the Yurok Reservation in the HYSA precludes only his ability to fish 

within the Yurok Reservation.  The resolution of that question will not affect 

whatever tribally-based claims the Rancheria may make. 

 Under none of the Rancheria’s various legal theories would the adjudication of 

the Yurok Tribe’s claims against the individual Gary Dowd hamper the ability of the 

Rancheria to protect its sovereign and proprietary interests or subject those interests 

to inconsistent obligations.  Whatever interest Gary Dowd alleges he possesses, 

whether a tribal right derived from his membership in the Rancheria, or an individual 

right derived from his Yurok ancestry, that interest was extinguished under his 

election in the HYSA.  Any decision that goes beyond that narrow question is 

surplusage.  The District Court could have assessed the merits of that argument 

without reaching any questions about whether the Rancheria somehow possesses the 
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sovereign authority over a fishery located outside of its Reservation and on the Yurok 

Reservation; whether it somehow possesses regulatory authority over the Klamath 

River outside its Reservation and within the Yurok Reservation; whether it or its 

members somehow possess a reserved fishing right in the fishery of the Yurok 

Reservation.   

 Moreover, whatever the nature of the Rancheria’s interest, Gary Dowd can 

adequately represent it in this case.  Although Dowd is no longer sued in his capacity 

as a Rancheria officer, he can adequately represent the Rancheria here.  As this Court 

has noted, “[a]s a practical matter, an absent party’s ability to protect its interest will 

not be impaired by its absence from the suit where its interest will be adequately 

represented by existing parties to the suit.”  Washington v. Daley, 173 F. 3d 1158, 

1167 (9th Cir. 1999).  This Court considers three factors: 1) whether the interests align 

sufficiently to expect that the existing party will make all of the absent party’s 

arguments; 2) whether that party is capable and willing to make such arguments; and 

3) whether the absent party would offer any necessary element to the case that the 

existing party would neglect.  Shermoen v. United States, 982 F. 2d 1312, 1318 (9th 

Cir. 1992) (internal quotation marks omitted). 

 All three factors are satisfied by Defendant Dowd here.  Dowd and the 

Rancheria share an interest in defending the claims that they have a right to fish 

outside the Rancheria boundaries in the Klamath River within the Yurok Reservation 
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without being subject to the sovereign authority of the Yurok Tribe or the State of 

California.  Both parties were represented by the same counsel in the District Court 

and their defense against the Yurok Tribe’s claims was coordinated and unified.  

With regard to the legal effect of the HYSA and the consequences to the Yurok Tribe 

of Rancheria members fishing in the Klamath River within the Yurok Reservation, 

the arguments of Dowd and the Rancheria are likely to be identical.  There is no 

reason to believe Dowd would not make any of the arguments the Rancheria would 

make.  And he is certainly capable and willing to make those arguments.  Because he 

is an officer of the Rancheria, it is highly unlikely that the Rancheria would offer 

anything in defense of Resighini fishing rights that Dowd would not also furnish.   

 In sum, the first question asked under Rule 19 is whether, in this case, the 

Resighini Rancheria should be joined to this action. The answer is that the Rancheria 

is not a required party to the dispute between the Yurok Tribe and a fisherman who 

has sold his rights to fish on the Yurok Reservation.  Complete relief may be afforded 

to the Yurok Tribe and Gary Dowd in the absence of the Rancheria.  And, the 

Rancheria has asserted no legally cognizable interest that would be affected by 

resolution of the dispute between Yurok and Mr. Dowd.   
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III. The District Court’s Dismissal of the Claim Against Defendant Dowd in 
his Individual Capacity Should be Reversed Because that Claim Can be 
Adjudicated in Equity and Good Conscience in the Absence of the 
Resighini Rancheria Under Rule 19(b). 

 If the court concludes that the Rancheria is a required party because it cannot 

be joined in consequence of its assertion of immunity, the second question under Rule 

19 is whether the case may still proceed “in equity and good conscience.”  Rule 

19(b).  Here, those factors weigh heavily in favor of allowing the claims against 

Dowd to be adjudicated in the absence of the Rancheria. 

 Rule 19(b) sets forth four factors to guide the court’s determination of whether 

an action should be allowed to proceed in the absence of a party that cannot be 

joined:  1) prejudice to any party or to the absent party; 2) whether relief can be 

shaped to lessen the prejudice; 3) whether an adequate remedy, even if not complete, 

can be awarded without the absent party; and 4) whether the plaintiff has an 

alternative forum in which to adjudicate its claims.  Makah Indian Tribe, 910 F. 2d at 

560.  The sovereign immunity of the absent party is not treated as a compelling factor 

in itself that would obviate the need to balance the four factors.  Confederated Tribes 

of the Chehalis Indian Reservation, 928 F. 2d at 1499 (Even when the absent party is 

an Indian tribe with immunity, “[w]e have nonetheless consistently applied the four-

part test to determine whether Indian tribes are indispensable parties.”).  The Rule 

19(b) factors “are nonexclusive,” and the “determination of whether to proceed will 

turn upon factors that are case specific.”  Pimentel, 553 U.S. at 862-63.  The key 
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question is whether, it is fair for the claims among existing parties to be adjudicated 

without the absent party considering the four factors in 19(b) and all other relevant 

equitable factors presented in this particular case.  The answer to that question under 

the facts of this case is emphatically yes. 

 The District Court erroneously limited its analysis under Rule 19(b) to the four 

factors set forth in the rule.  As the Supreme Court has pointed out, the Rule 19(b) 

factors are “nonexclusive, as made clear by the introductory statement that ‘[t]he 

factors for the court to consider include . . ..’”  Pimentel, 553 U.S. at 862 citing Fed. 

R. Civ. P. 19(b) (emphasis added).   Taken as a whole, the facts here show that it 

would not be unfair to the Rancheria to adjudicate the Yurok Tribe’s claims against 

Dowd in its absence. Although the Rancheria ultimately invoked its immunity to 

avoid adjudication of its interest, before then it’s conduct suggested it was not 

unalterably opposed to having its dispute with Yurok resolved in federal court.  

Before this case was filed, the Rancheria invited the Yurok Tribe to submit the 

fishing rights dispute to the federal district court as “friendly litigation,” and the 

Rancheria participated in mediation efforts to resolve the dispute outside the 

courthouse.  ER 018.  The District Court’s narrow and mechanical application of the 

Rule 19(b) factors wrongly meant that these facts were not deemed relevant. 

 The District Court abused its discretion by concluding that the Yurok Tribe’s 

claims against Dowd could not equitably proceed without the Resighini Rancheria.  
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As to the first Rule 19(b) factor, the court correctly noted that the prejudice 

assessment is the same as the impairment determination under Rule 19(a).  ER 012. 

However, in neither its Rule 19(a) discussion nor its Rule 19(b)(1) discussion does 

the District Court analyze how the interest of the Rancheria will be impaired or 

prejudiced if the case proceeds in its absence.  Rather, the court uncritically accepts 

the unfounded assertion of the Rancheria that it has a “federally-reserved fishing right 

that could be eliminated or made subject to the Yurok Tribe’s regulation.”  ER 013.  

The District Court did not explain how a declaratory judgment against an individual 

Rancheria member who accepted money in exchange for giving up all rights in the 

Yurok Reservation, including fishing rights, imperils the fishing rights of the 

Rancheria.  It is unclear from the District Court’s analysis how an Indian tribe loses 

its reserved rights if the rights of one individual member are found to have been 

relinquished by that member.  Moreover, as noted, the central question remaining in 

this case, whether Dowd’s rights, whatever they might have been, were extinguished 

when he accepted payment in exchange for them, can and should be answered 

without addressing the nature and scope of any alleged tribal underlying right.   

 Nor would adjudication of the Yurok Tribe’s claims affect the sovereign 

powers of the Rancheria.  As noted, it has no sovereign authority over the Klamath 

River within the Yurok Reservation where Dowd is alleged to have been fishing, so 

its authority over that territory is unaffected. See Worcester, 31 U.S. at 557; Cohen’s 
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Handbook of Federal Indian Law, § 18.03[1], at 1158-59.  The court is not obliged to 

account for impairment to frivolous interests under Rule 19, such as the Rancheria’s 

asserted interests here.  Pimentel, 553 U.S. at 867 (“There may be cases where the 

person who is not joined asserts a claim that is frivolous.  In that instance a court may 

have leeway under both Rule 19(a) . . . and Rule 19(b) . . .to disregard the frivolous 

claim.”).  The Rancheria’s authority to confer on its members the ability to lawfully 

take resources from the Yurok Reservation has not been established—and is an 

assertion contrary to existing law—so that jurisdiction can hardly be impaired by a 

judgment in this action.  The Rancheria may continue to assert sovereign authority 

over its own Reservation lands and its members regardless of whether one of them is 

adjudicated to be without fishing rights outside its Reservation.  Neither claim of 

injury withstands scrutiny for the additional reason that the Rancheria would not be 

bound by a judgment against Dowd and would be free to assert whatever interests it 

claims in future litigation or defend those interests if the Yurok Tribe brings 

additional actions.   

 The District Court’s conclusion that the second Rule 19(b) factor—the 

possibility of lessening prejudice to the Resighini Rancheria—weighs in favor of 

dismissal is likewise based on the incorrect premise that the interests of the Rancheria 

will be prejudiced if the case goes forward without it.  It is not necessary to consider 
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provisions to shape the relief against Dowd in order to protect against injury to the 

Rancheria. 

 As to the third factor, the District Court wrongly concluded that a judgment as 

between the Yurok Tribe and Dowd would not be adequate because the Rancheria 

has expressed its intention to continue to assert its claim to fishing rights in the 

Klamath River within the Yurok Reservation, notwithstanding a judgment of a 

federal court that has the status of federal law.  ER 013-14.  That is an untenable 

proposition that improperly broadens the reach of Rule 19(b)(3).  As the Supreme 

Court has observed, the purpose of the third factor is to vindicate the “public stake in 

settling disputes by wholes, whenever possible . . ..”  Provident Tradesmens Bank & 

Trust Co. v. Patterson, 390 U.S. 102, 111 (1968).  The third factor does not require a 

judgment against Dowd to resolve each and every issue related to all aspects of the 

fishing rights dispute between the Yurok Tribe and the Resighini Rancheria.  The 

Rule cannot be that expansive.   Rather, the Rule requires the court to consider 

whether the judgment will be adequate to resolve the issues in the Tribe’s claims 

against Dowd.  On that point, there can be no doubt of the adequacy of the judgment.  

The interests of the courts and the public generally in the complete and efficient 

resolution of on-going controversies would be served by a judgment against Dowd.   

 Finally, the District Court’s finding that the fourth factor weighed in favor of 

dismissal was error.  The court acknowledged that the Yurok Tribe has no other 
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forum in which to litigate its claim against Gary Dowd.  But the District Court 

concluded nonetheless that this fact does not outweigh the factors favoring dismissal 

“due to the important doctrine of sovereign immunity.”  ER 015.  In other words, the 

District Court found that the Resighini Rancheria’s sovereign immunity trumps the 

Yurok Tribe’s right to a judicial forum to hear its claims. This approach is precisely 

the kind of inflexible analytical method that the Supreme Court warned could lead to 

harsh results.  Pimentel, 553 U.S. at 863 (The question of who may or must be parties 

has consequences for the judicial system, the integrity of its processes “and its 

concern for the fair and prompt resolution of disputes.”). 

 The District Court engaged in no analysis of whether the Rancheria’s sovereign 

immunity outweighed the Yurok Tribe’s interest in having a forum.  The immunity of 

the absent party does not automatically lead to the conclusion that it outweighs all 

other interests under the fourth factor.  See Quileute Indian Tribe v. Babbitt, 18 F.3d 

1456, 1461 (9th Cir. 1994) (Noting that the “[p]laintiffs interest in litigating a claim 

may be outweighed by a tribe’s interest in maintaining its sovereign immunity.”) 

(internal quotations omitted) (emphasis added).  As we noted earlier, this Court has 

observed that the Yurok Klamath River fishery is “not much less necessary to the 

existence of the [Yurok] Indians than the atmosphere they breathed.”  Blake, 663 F. 

2d at 909 (internal citation omitted).  Given the perilous state of that fishery today, 

the Yurok Tribe’s interest is as compelling in the Rule 19(b) balancing analysis as the 

  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 41 of 68



34 
 

immunity of the Rancheria. Therefore, Rancheria’s immunity is not entitled to 

dispositive weight here, particularly because immunity from suit is not of the same 

magnitude as immunity from liability.  See, e.g., Pimentel, 553 U.S. at 878 (Stevens, 

J., concurring in part and dissenting in part) (“[T]he sovereign interest implicated 

here is not of the same magnitude as when a sovereign faces liability; the Republic’s 

interest is in choosing the most convenient venue and time for suit to proceed.”).  

 Also, the Rancheria has previously sought to litigate, albeit unsuccessfully, its 

claimed fishing rights in federal court.  Resighini Rancheria v. Bonham, 872 F. Supp. 

2d 964 (N.D. Cal. 2012) (granting defendants’ motion to dismiss claim that 

Rancheria is entitled to fish within the Yurok Reservation and denying injunction 

barring California Department of Fish and Game from citing its members for fishing 

in that area, on the basis of lack of standing).  The Yurok Tribe shares the interest of 

the Rancheria in resolving this dispute.  Considering the stated willingness of the 

Resighini Rancheria to submit this dispute to judicial resolution, its delay in asserting 

its sovereign immunity, its previous efforts to litigate this dispute, and the harmful 

consequences to the Yurok Tribe if it lacks a forum to litigate the dispute with Gary 

Dowd, the fourth Rule 19(b) factor weighs in favor of allowing the case to proceed 

without the Rancheria.  
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CONCLUSION 

 For the reasons set forth here, the Yurok Tribe respectfully requests that this 

Court reverse the judgment of the District Court and permit the dispute between the 

Yurok Tribe and the individual fisherman, Gary Dowd, to be resolved on its merits. 

      Respectfully submitted, 

Date: May 25, 2018       BERKEY WILLIAMS LLP 

 
 

     By:  /s/Scott W. Williams    
         Scott W. Williams 

       
   Attorneys for Plaintiff-Appellant, 
   The Yurok Tribe  
 
 

  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 43 of 68



 

 

STATEMENT OF RELATED CASES 
 

The undersigned, counsel of record for the Yurok Tribe is not aware of any 

related cases. 

 
Date: May 25, 2018   BERKEY WILLIAMS LLP 

 
 

       By:  /s/Scott W. Williams    
         Scott W. Williams 

       
Attorneys for Plaintiff-Appellant, 
The Yurok Tribe 
 
 

 
    

 
 
 
 
 
 
 
 
 
 
 
 
 

  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 44 of 68



Form 8.  Certificate of Compliance Pursuant to 9th Circuit Rules 28.1-1(f), 
  29-2(c)(2) and (3), 32-1, 32-2 or 32-4 for Case Number  

Note: This form must be signed by the attorney or unrepresented litigant and attached to the end of the brief.
I certify that (check appropriate option):

This brief complies with the length limits permitted by Ninth Circuit Rule 28.1-1. 
The brief is                    words or                     pages, excluding the portions exempted by Fed. R. App. P. 
32(f), if applicable. The brief's type size and type face comply with Fed. R. App. P. 32(a)(5) and (6).

This brief complies with the length limits permitted by Ninth Circuit Rule 32-1. 
The brief is                    words or                     pages, excluding the portions exempted by Fed. R. App. P. 
32(f), if applicable. The brief's type size and type face comply with Fed. R. App. P. 32(a)(5) and (6).

This brief complies with the length limits permitted by Ninth Circuit Rule 32-2(b). 
The brief is                    words or                     pages, excluding the portions exempted by Fed. R. App. P. 
32(f), if applicable, and is filed by (1)      separately represented parties; (2)      a party or parties filing a 
single brief in response to multiple briefs; or (3)      a party or parties filing a single brief in response to a 
longer joint brief filed under Rule 32-2(b). The brief's type size and type face comply with Fed. R. App. P. 
32(a)(5) and (6).

This brief complies with the longer length limit authorized by court order dated 
The brief's type size and type face comply with Fed. R. App. P. 32(a)(5) and (6). The brief is                    
words or                     pages, excluding the portions exempted by Fed. R. App. P. 32(f), if applicable.

This brief is accompanied by a motion for leave to file a longer brief pursuant to Ninth Circuit Rule 32-2
(a) and is                     words or                      pages, excluding the portions exempted by Fed. R. App. P. 32
(f), if applicable. The brief’s type size and type face comply with Fed. R .App. P. 32(a)(5) and (6).

This brief is accompanied by a motion for leave to file a longer brief pursuant to Ninth Circuit Rule 29-2
(c)(2) or (3) and is                     words or                     pages, excluding the portions exempted by Fed. R. 
App. P. 32(f), if applicable. The brief's type size and type face comply with Fed. R. App. P. 32(a)(5) and 
(6).

This brief complies with the length limits set forth at Ninth Circuit Rule 32-4.  
The brief is                     words or                      pages, excluding the portions exempted by Fed. R. App. P. 
32(f), if applicable. The brief’s type size and type face comply with Fed. R. App. P. 32(a)(5) and (6).

Signature of Attorney or 
Unrepresented Litigant

("s/" plus typed name is acceptable for electronically-filed documents)

Date

(Rev.12/1/16)

8,634

s/Scott W. Williams May 25, 2018

  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 45 of 68



 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 25, 2018, I electronically filed the foregoing 

with the Clerk of the Court for the United States Court of Appeals for the Ninth 

Circuit by using the appellate CM/ECF system. 

Participants in the case who are registered CM/ECF users will be served by 

the appellate CM/ECF system. 

Participants in the case who are not registered CM/ECF users will be served 

by U.S. Mail. 

 
Date: May 25, 2018    BERKEY WILLIAMS LLP 

 
 

        By:  /s/Scott W. Williams         
   Scott W. Williams 
       

Attorneys for Plaintiff-Appellant, 
The Yurok Tribe 

  

  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 46 of 68



ADDENDUM 

CIRCUIT RULE 28-2.7 

 

TABLE OF CONTENTS 

 

Hoopa-Yurok Settlement Act (HYSA), Pub. L. No. 100–580, 102 Stat. 2924 
(1988), amended by Pub. L. No. 101-301, § 9, 104 Stat. 210 (1990) 

  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 47 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 48 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 49 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 50 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 51 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 52 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 53 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 54 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 55 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 56 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 57 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 58 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 59 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 60 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 61 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 62 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 63 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 64 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 65 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 66 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 67 of 68



  Case: 18-15309, 05/25/2018, ID: 10886890, DktEntry: 10, Page 68 of 68


	Yurok's Opening Brief - Final 5.25.18
	Addendum - Final 5.25.18
	ADDENDUM - Final 5.25.18
	Addendum Doc 1
	Addendum Doc 2


