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UNITED STATES DISTRICT COURT  
WESTERN DISTRICT OF TEXAS  

EL PASO DIVISION 
 

 
YSLETA DEL SUR PUEBLO, a federally   §  
recognized sovereign Indian tribe,   § 
       § 
  Plaintiff,     § 
       §  EP-17-CV-00162-DCG 
v.       §      
       §  
CITY OF EL PASO, and EL PASO WATER §  
UTILITIES PUBLIC SERVICE BOARD,  § 
       § 
  Defendants.     §   
 

 
DEFENDANTS CITY OF EL PASO’S AND  

EL PASO WATER UTILITIES PUBLIC SERVICE BOARD’S 
RULE 12(b)(6) MOTION TO DISMISS 

 
TO THE HONORABLE UNITED STATES DISTRICT COURT JUDGE DAVID 
GUADERRAMA: 
  

NOW COME DEFENDANTS, CITY OF EL PASO and EL PASO WATER 

UTILITIES PUBLIC SERVICE BOARD (collectively “the City” or “CITY”) and file its Rule 

12(b)(6) Motion to Dismiss, pursuant to Fed. R. Civ. P. 12(b)(6), because Plaintiff has failed to 

state a claim upon which relief may be granted, and the City is entitled to dismissal as to Plaintiff’s 

claims. In support hereof, the City respectfully shows the Court the following: 

I. BACKGROUND 

A. Procedural History 

1. On May 22, 2017, Plaintiff filed its Original Complaint (ECF No. 1) pursuant to 28 U.S.C. 

§ 2201, 28 U.S.C. §1331, 28 U.S.C. §1362, and 28 U.S.C. §1391(b)(1)-(2), seeking a 

declaratory judgment confirming its title to real property since 1751 deriving from the Spanish 

Land Grant to Plaintiff recognized by federal law, and the laws of Spain and Mexico, and 
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preserved by the United States in Article VIII of the Treaty of Guadalupe Hidalgo. 

2. The Plaintiff seeks a declaratory judgment confirming that the Plaintiff is the owner of 

approximately 111.73 acres of real property particularly described as: 

a. A parcel of land located south of the Gateway East Boulevard and Zaragoza Road 

Intersection containing 31.9029 acres more or less, identified by the following legal 

description: a portion of Tracts 10, 11, 12, 13, 14B, 15B and 16, Block 55, Ysleta Grant, 

City of El Paso, El Paso County, Texas.  A map of said parcel was attached as Exhibit 

A by Plaintiff in its Complaint 

b. A parcel of land located on the southeast corner of Gateway East Boulevard and 

Zaragoza Road Intersection containing 9.240 acres more or less, identified by the 

following legal description: a portion of Tracts 7A, and 8C, Block 55, Ysleta Grant, 

City of El Paso, El Paso County, Texas.  A Plat of Survey and Metes and Bounds 

description of said parcel was attached as Exhibit B by Plaintiff in its Complaint. 

c. A parcel of land located south of the Gateway East and Zaragoza Road Intersection 

containing 1.578 acres more or less, described as a portion of Tracts 9 and 10, Block 

55, Ysleta Grant, City of El Paso, El Paso County, Texas.  A Plat of Survey and Metes 

and Bounds description of said parcel was attached as Exhibit C by Plaintiff in its 

Complaint. 

d. A parcel of land located at 1100 N. Zaragoza Road containing 69.0 acres more or 

less, known as Blackie Chesher Park, City of El Paso, El Paso County, Texas. 

Said parcels are referred to collectively as the “Property”. 
 
3.  This motion to dismiss is timely filed per the “Agreed Motion to Stay Proceedings” (ECF No. 

11) that was Granted on August 7, 2017 (ECF No. 12).  Pursuant to that Order, the above-captioned 

cause was stayed until December 5, 2017, and is scheduled to be lifted on December 6, 2017.  (ECF 
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No. 12).   

   

B.  Legal Standard for Motions to Dismiss Under Rule 12(b)(6) 

4. Even if this Court finds that the Complaint was filed and served in a timely manner, this 

Court should dismiss all claims against Defendant City pursuant to Federal Rule of Civil Procedure 

12(b)(6).  If a complaint fails to state a claim upon which relief can be granted, a court is entitled to 

dismiss the complaint as a matter of law pursuant to Federal Rule of Civil Procedure 12(b)(6).  To 

survive a Rule 12(b)(6) motion to dismiss, "a complaint must contain sufficient factual matter, accepted 

as true, to 'state a claim to relief that is plausible on its face."'  Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct. 

1937, 1949 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 44, 556 (2007)).  A claim is plausible 

on its face “when the plaintiff pleads factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.”  Id. (quoting Twombly, 550 U.S. at 

556).  The plausibility standard "asks for more than a sheer possibility that a defendant has acted 

unlawfully."  Id.  Rather, the court must be sure that the complaint alleges sufficient facts to move the 

claim across the line from conceivable to plausible."  Twombly at 570.  When considering a motion to 

dismiss under Rule l2(b)(6) the court “accepts all well-pleaded facts as true, viewing them in the light 

most favorable to the plaintiff."  Sonnier v. State Farm Mut. Auto. Ins. Co., 509 F.3d 673, 675 (5th 

Cir. 2007) (quoting In re Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 2007)). 

5. Dismissal can be based on either a lack of a cognizable legal theory or the absence of 

sufficient facts alleged under a cognizable legal theory.  See Frith v. Guardian Life Ins. Co. of Am., 

9 F. Supp.2d 734, 737-38 (S.D. Tex. 1998).  While a complaint need not contain detailed factual 

allegations to survive a 12(b)(6) motion, a plaintiff’s "obligation to provide the 'grounds' of his 

'entitlement to relief’ requires more than labels and conclusions, and a formulaic recitation of the 

elements of a cause of action will not do."  Twombly at 555.  Furthermore, conclusory allegations 

or legal conclusions masquerading as factual conclusions will not suffice to prevent a motion to dismiss.  
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Fernandez-Montes v. Allied Pilots Ass 'n, 987 F.2d 278, 284 (5th Cir.l993); see also Great Plains 

Trust Co. v. Morgan Stanley Dean Witter & Co., 313 F.3d 305, 313 (5th Cir. 2002).  As explained 

herein, Plaintiffs failed to allege "enough facts to state a claim to relief that is plausible on its face" and 

"raise a right to relief above the speculative level."  Id; Nationwide BiWeekly Admin. Inc. v. Belo 

Corp., 512 F.3d 137, 140 (5th Cir. 2007). 

II. ARGUMENT AND ANALYSIS 
 
A. El Paso Water Utilities and its Public Service Board is not a separate legal entity 

from the City of El Paso 
 

6. As an introductory matter to the CITY’s motion to dismiss, CITY addresses Plaintiff’s 

erroneous naming of both the CITY OF EL PASO and EL PASO WATER UTILITIES PUBLIC 

SERVICE BOARD (“UTILITY”) as two defendants in this suit.  The CITY respectfully asks this 

Honorable Court to dismiss all claims against the UTILITY.  The capacity of an entity to sue or 

be sued in federal court is determined “by the law of the state where the court is located.”  Fed. R. 

Civ. Pro. 17(b).  Rule 17(b)(3) provides that governmental entities may be sued only if a governing 

state law authorizes such a suit.  See, e.g., Kauffman v. Anglo-American School of Sofia, 28 F.3d 

1223, 1223 (D.C. Cir. 1994); see also Streit v. County of Los Angeles, 236 F.3d 552, 565 (9th Cir. 

2001).    Pursuant to these principles, a political subdivision cannot pursue a suit on its own or be 

sued on its own unless it is “a separate and distinct corporate entity.”  See Kirby Lumber Corp. v. 

State of La. through Anacoco-Prairie State Game and Fish Comm’n, 293 F.2d 82, 83 (5th Cir. 

1961).  Unless the political entity that created the department has taken “explicit steps to grant the 

servient agency with jural authority,” the department lacks the capacity to sue or to be sued.  Id.   

7. To answer this issue, the history, creation and law that created the UTILITY, must be 

examined. The UTILITY and its board was created by the City of El Paso in 1952 by City 
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Ordinance #752 (“Ordinance”).  See Attached Certified Copy of Ordinance, marked Exhibit 1.  

Page 2 of the Ordinance text states, “Whereas the City of El Paso now owns and operates a water-

works plant and system and a sewer system as a combined public utility…”.  See id.  Furthermore, 

page 13 of the Ordinance states that the “Public Service Board” was created pursuant to authority 

contained in Article 1115, Texas Revised Civil Statutes1, to have complete management and 

control of the City’s combined water utilities.  Similarly, the San Antonio Water System of today, 

is a water, wastewater and reuse agency of the city of San Antonio, established by City ordinance 

created pursuant to the provisions of Texas Revised Civil Statutes Annotated Article 1115, just 

like El Paso Water Utilities.   Therefore, it is instructive to look at the analysis in Sifford v. 

Waterworks Board of Trustees, in which the court concluded that the Waterworks Board “was 

merely a department and agency of the city to take charge of and operate for the city its water 

system, just as the departments of the fire and police…” 70 S.W.2d 476, 477 (Tex. Civ. App. – 

San Antonio 1934, writ ref’d). The court held the Board “could not be held liable for debt or tort, 

but that the city, if any one, was the party liable under such claims.” Id.   

8. Here, Plaintiff has failed to show that the City granted the water utility, which it owns, the 

capacity to engage in separate litigation.  In fact, the El Paso Water Utilities – Public Service Board 

is not a separate legal entity apart from the City and cannot be sued by Plaintiff.  Plaintiff cannot 

sue a city department or here a utility owned by the City of El Paso, separate from the CITY, unless 

it enjoys a separate legal existence.  See San Antonio Water System v. Smith, 451 S.W.3d 442 (Tex. 

App. – San Antonio 2014, pet. withdrawn); see also Darby v. Pasadena Police Department, 939 

F.2d 311, 313 (5th Cir. 1991).  In this instant suit, Plaintiff has not alleged any facts showing that 

                                                            
1 Texas has since amended and revised the law which still authorizes home-rule municipalities to own construct, and 
manage a water system, to pledge the system’s revenues, and to create a separate fund dedicated solely to operating, 
maintaining, and improving the system.  See TEX. LOCAL GOV’T CODE ANN. § 552.017; TEX. GOV’T CODE 
ANN. § 1502.001, et. seq. Texas law also authorizes a municipality to place management and control of the system 
in a board of trustees.  See TEX. GOV’T CODE ANN. § 1502.070.   
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the UTILITY has separated from the CITY as a separate legal entity.  Rather, the management of 

the system is provided for by the board members appointed by the El Paso City Council.  

Additionally, the sitting Mayor always has a seat as a member of the Public Service Board.  See 

Ordinance.  The actual status and authority of the UTILITY and its board derives exclusively from 

the city ordinance and subsequent encumbrance documents.  Therefore, El Paso Water Utilities 

and its Public Service Board are a component unit of the City of El Paso and is a non-jural entity.  

Just as Texas courts have interpreted SAWS not to be a separate “governmental unit”, similarly 

Texas law does not recognize El Paso Water Utilities and its Public Service Board to be a separate 

governmental unit since it serves as an agent of the City.  See San Antonio Water System, 451 

S.W.3d 442, 450-51; see also Tex. Atty. Gen. Op. DM-444 (Tex. A.G.) 1977 WL 419084 

(concluding that a municipal utility system and its board created by Article 1115 are an agent of 

the city and may only acquire or hold real property as an agent of the municipality.)  Without the 

capacity to sue or be sued, the Plaintiff’s Complaint against the UTILITY should be dismissed 

pursuant to Fed. R. Civ. P. 12(b)(6).     

B. Failure to State a Claim 

9. CITY respectfully moves this Honorable Court to dismiss Plaintiffs’ claims as the 

Complaint fails to state a claim upon which relief can be granted against the CITY. See Fed. R. 

Civ. P. 12(b)(6); see also Gregson v. Zurich Am. Ins. Co., F.3d 883 (5th Cir. 2003). A motion to 

dismiss under Rule 12(b)(6) tests the legal sufficiency of the claims stated in the Complaint, and 

must be evaluated solely on the basis of the pleadings. Jackson v. Procunier, 789 F.2d 307, 309 

(5th Cir. 1986); Morin v. Caire, 77 F.3d 116, 120 (5th Cir. 1996). 

10. Plaintiff is not the rightful owner of the Property, and it does not have all right, title, and 

interest in and to said Property. Plaintiff has not been the rightful holder of title to the Property 

since 1751. 
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11. The Plaintiff seeks to establish that the land that Plaintiff owns is the same land that was 

granted by the King of Spain in 1751 (ECF No, 1, Paragraph 9).  Plaintiff is claiming property 

rights to the lands shown on its Exhibits A, B, and C; however, Plaintiff has failed to adduce any 

evidence to show that said property is one and the same land that was purportedly given to Plaintiff 

in 1751, or that it was land found in subsequent surveys done in 1825 (ECF No. 1, Paragraph 11) 

or 1853 (ECF No. 1, Paragraph 19). 

12. Plaintiff wholly disregards parts of history that break the chain of ownership.  For example, 

it is historically established that in 1864, when Texas was in the Confederacy, President Abraham 

Lincoln gave all the New Mexico Pueblos “Lincoln Canes” and land patents, which meant that the 

Pueblo inhabitants held fee simple title to the lands.  The Ysleta Del Sur Pueblo (Tigua tribe), 

Plaintiff herein, being found to be in the Confederacy, was excluded from Lincoln’s confirmation 

of ownership.  When Texas was subsequently readmitted to the United States in 1870, its 

readmission came with some restrictions that may have affected the tribe’s ownership.   

13. Plaintiff admits that Pueblo land was transferred (ECF No. 1, Paragraph 21).  Plaintiff cites 

“incorporation acts which purported to transfer title to Pueblo lands.”  Even though Plaintiff uses 

the term  “purported,” those transfers in title are in fact valid, unless and until Plaintiff can prove 

otherwise.  Since title to pueblo land was transferred, Plaintiff’s assertions made in 25 and 26, and 

possibly 30, are false.  Moreover, annexation of Ysleta in the late 1950s probably affected title to 

Pueblo land.  The Court noted in the case of Ysleta Del Sur Pueblo v. Laney, 199 F.3d 281 (5th Cir. 

2000) that the Tribe (Ysleta) was not federally recognized until the 1900's, so there is a question 

as to whether it would have even retained legal title to land held by it when Texas became a state. 

14.  Plaintiff cites no authority for its factual averments under Paragraphs 8 through 30 (ECF 

No. 1). The factual averments in Plaintiff’s consist merely a recitation of unsupported factual and 

legal conclusions. Plaintiff fails to assert a cognizable legal theory or plead sufficient facts under 
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a cognizable legal theory and, as such, dismissal of the Compliant is proper. See Frith v. Guardian 

Life Ins. Co. of Am., 9 F. Supp.2d, 734, 737-38 (S.D. Tex. 1998). 

15.  In reviewing the Complaint, it is evident that it does not contain sufficient factual matter, 

accepted as true, to ‘state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 

129 S.Ct. 1937, 1949 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 44, 556 (2007)).   

16. Moreover, Plaintiff has failed to state exactly what the actual controversy is in order to 

appropriately seek a declaratory judgment. 28 U.S.C § 2201. 

C.  Governmental Immunity 

17. Without waiving other defenses in this motion, the CITY further raises its immunity from 

suit and immunity from liability for the governmental functions. In Texas, a governmental entity 

is immune from liability related to its governmental functions. See also TEX.CIV.PRAC. & 

REM.CODE §101.001(3)(B) (defining “governmental unit” to include cities). The Plaintiff has 

failed to plead a waiver of governmental immunity; therefore, this lawsuit is barred by the doctrine 

of governmental immunity.  The CITY has not waived its governmental immunity. The statutory 

provisions would serve no purpose absent a waiver of immunity. The fact is, the statutory 

provisions do serve a purpose absent a waiver of immunity, namely to protect governmental 

entities, such as municipalities. 

18. Sovereign immunity has two components: immunity from suit, and immunity from 

liability. Gen. Servs. Comm'n v. Little-Tex Insulation Co., 39 S.W.3d 591, 594 (Tex.2001). First, 

the state retains immunity from suit unless it has been expressly waived by the Legislature. Fed. 

Sign v. Tex. S. Univ., 951 S.W.2d 401, 405 (Tex.1997) (superseded by statute on other grounds). 

Like sovereign immunity, governmental immunity can be waived, but we defer to the Legislature 

to do so by statute. City of Galveston, 217 S.W.3d at 469. The Legislature has mandated that a 

statute shall not be construed as waiving immunity absent "clear and unambiguous language." 
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TEX. GOV'T CODE § 311.034; Tooke, 197 S.W.3d at 328-29. 

19. In the case of Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 694 (Tex. 2003), the 

court said that a statute that waives a state’s immunity must do so beyond a doubt. It goes on to 

also state that if ambiguities exist in the immunity claim, that they are to be resolved in favor of 

retaining the immunity. In Plaintiff’s Complaint, there is no mention whatsoever of any waiver by 

the CITY. 

20. Furthermore, CITY affirmatively alleges that it has not waived its immunity.  CITY is both 

immune from suit and liability under the doctrine of sovereign immunity and governmental 

immunity.  Therefore, Defendant CITY respectfully requests that this Court dismiss the Plaintiff’s 

suit with prejudice against the City. 

21. The CITY as a governmental entity may only be liable as permitted by statutory provisions 

allowing for such waiver of sovereign immunity or governmental immunity.  "A municipality such 

as the City of El Paso is immune from liability for its governmental functions unless that immunity 

is specifically waived."  City of El Paso v. Hernandez, 16 S.W.3d 409, 414 (Tex. App. - El Paso 

2000, pet. denied).  "A waiver of sovereign immunity by the Legislature will not be found unless 

it is stated in clear and unambiguous language."  Id., at 415.    

22. A plaintiff has the burden of affirmatively demonstrating the existence of a waiver of 

sovereign or governmental immunity, and immunity from suit deprives a trial court of subject-

matter jurisdiction.  Tex. Dep't of Parks & Wildlife v. Miranda, 133 S.W.3d 217, 224 (Tex. 2004).  

Plaintiff’s Complaint does not specify a valid waiver of sovereign or governmental immunity; 

hence, this court has no subject-matter jurisdiction to adjudicate the case.   

23. This suit against the CITY involves the use of the specific lands described in Plaintiff’s 

Complaint, which involve governmental functions, including, but not limited to, park land, 

municipal water utility land, and water and sewer service, community development or urban 
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renewal activities undertaken by the municipality, and enforcement of land use restrictions. The 

CITY maintains, and does not waive, its immunity. Accordingly, Defendant CITY respectfully 

request that this Court dismiss the Plaintiff’s suit.   

WHEREFORE, PREMISES CONSIDERED, Plaintiff has failed to state any claim 

against the City upon which relief may be granted and the City prays that this Court grant Defendant 

City’s Rule 12(b)(6) Motion to Dismiss, in its entirety, that Plaintiff’s claims be dismissed, and 

that Defendant be awarded all such other and further relief to which Defendant may be entitled. 

Respectfully submitted, 
 

SYLVIA BORUNDA FIRTH  
CITY OF EL PASO, CITY 
ATTORNEY P.O. Box 1890 
El Paso, Texas  79950-1890 
Tel:  915-212-0033 
Fax: 915-212-0034  

   
             By: /s/ Oscar G. Gabaldón, Jr.                             
       Oscar G. Gabaldón, Jr. 
       Assistant City Attorney  
       State Bar No.: 07562900 
       GabaldonOG@elpasotexas.gov 
 
 
 
 
             By:_ /s/ Daniel Ortiz                                            
       Daniel Ortíz 
       Assistant General Counsel 
       Office of the General Counsel 
       1154 Hawkins Boulevard 
       El Paso, Texas 79925 
       Tel: 915-594-5578 
       Fax: 915-594-5699 
      ` State Bar No.: 24065854 
       DAOrtiz@epwu.org 
 

ATTORNEYS FOR DEFENDANT 
CITY OF EL PASO and EL PASO  
WATER UTILITIES PUBLIC  
SERVICE BOARD 
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CERTIFICATE OF SERVICE 
 

I certify that on December 5, 2017, a true and correct copy of the above entitled document 
was filed electronically with the United States District Court for the Western District of Texas, 
El Paso Division, with notice of case activity to be generated and sent electronically by the Clerk 
of the Court with ECF notice being sent to the following counsel of record: 

 
 
Randolph H. Barnhouse 
Justin J. Solimon 
7424 4th Street NW 
Los Ranchos de Albuquerque, New Mexico 87107 
dbarnhouse@indiancountrylaw.com 
jsolimon@indiancountrylaw.com 
 
Attorneys for Plaintiff, Ysleta del Sur Pueblo 
 
 

/s/ Oscar G. Gabaldón, Jr.                               
Oscar G. Gabaldón, Jr. 
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