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With thanks and apologies to the 1491s



The sorry story of
Ervin Lee . ..




This guy needed a
lawyer . . .




Wilbur D. Wilkinson,
former chairman of MHA
Nation . ..



... Fort
Berthold
Reservation

allotment
holder . ..



and ex-con.

UNITED STATES of America, Appellee,
V.

Wilbur D. WILKINSON, Appellant.
" Nos. 96-3448, 96-3774.

‘United States Court of Appeals,
Eighth Circuit.

Submitted May 20, 1997.
Decided Sept. 5, 1997.

Rehearing and Suggestion for Rehearing
En Bane Denied Oct. 6, 1997.

Following jury trial, defendant was con-
victed in the United States Distriet Court for
the District of North Dakota, Patrick A.
Conmy, J., of misappropriation of tribal
funds and making false statements. Defen-
dant appealed. The Court of Appeals, Bow-
man, Circuit Judge, held that: (1) exhibits
which district court withdrew were irrele-
vant; (2) indiectment was not multiplicious; (3)
jury’s. general verdict was not impermissibly
ambiguous due to “multiple theories”; (4)
conviction on charge that defendant did “em-
bezzle, willfully misapply, and knowingly
convert” tribal funds to his own use was sup-
ported by sufficient evidence, even if govern-
ment did not show lawful possession of
funds; (5) defendant was not entitled to dis-
closure of testimony before grand jury; and
(6) distriet court’s allegedly inappropriate
comments did not amount to plain error.

Affirmed.

124 F.3d 971 (8th Cir. 1997)



Garrison Project Lands Within the Fort Berthold Reservation

NEEDED:
Light Blue - Flood Control/ Navigation
(up to 1854 msl)
Aqua Blue - Recreation Areas
Gold - Wildlife Mgmt. Areas

NO LONGER NEEDED:
Green - Vegetative/Grassland
Mgmt. Areas

The matter
WER
complex,
with federal,
state, and
tribal
jurisdiction
at play. Lots
of lawsuits.



After a settlement, Wilkinson is

overpaid nearly S3M . . .

Enerplus Resources (USA) Corporation (“Enerplus™) brought suit to recover

approximately $2.9 million in overpayments to Wilbur D. Wilkinson. The
overpayments stemmed from an overriding royalty interest paid in connection with
a settlement agreement between, among others, Wilkinson and Peak North Dakota,
LLC (*“Peak North™). Peak North subsequently merged into Enerplus. The district
court' awarded summary judgment in favor of Enerplus, holding that it was entitled
to a return of the overpayment. The court also awarded Enerplus its costs and fees

under a contractual fee-shifting provision. Wilkinson appeals. We atfirm.

Enerplus Resources (USA) Corporation v. Wilkinson, slip. op. at 1 (8th Cir. 2020) (unpublished)




... and Lee is entitled to 10 percent under a

contingency fee arrangement.

*Attorney Ervin Lee represented Wilkinson during the Settlement Agreement
negotiation, and ten percent of Wilkinson’s ORRI was assigned to Lee as part of the
Settlement Agreement. Because Lee’s interest 1s derived from Wilkinson’s interest
and Lee 1s similarly situated to Wilkinson in the present action, we need not

separately discuss Lee’s interest.




That’s bad for
Lee, because he
didn’t

memorialize the
contingency fee
arrangement.

[1] Disciplinary Counsel objected to a report of a hearing panel of the Disciplinary
Board that concluded Ervin Lee had violated N.D.R. Prof. Conduct 1.5(b) and (¢) and
1.15(a), (d), and (&), and that recommended Lee be suspended from the practice of
law for 60 days and pay the costs of the disciplinary proceeding in the amount of
$7.147.51. We conclude there 1s clear and convincing evidence Lee violated N.D.R.
Prof. Conduct 1.5(b) and (c¢) and 1.15(a), (d), and (¢), but there i1s not clear and
convincing evidence Lee violated N.D.R. Prof. Conduct 1.5(a) or N.D.R. Lawyer
Discipl. 1.2A(2) or (3). We order Lee be suspended from the practice of law for 60

days and pay the costs of the disciplinary proceeding in the amount of $7,147.51.

In re Lee, 2013 ND 151.



Wilkinson
sued Lee in
MHA Nation

court over
attorney fees

P Tt
e




... which held that
it had jurisdiction
over Lee (a
nonmember)

under the
Montana 1 test. . .
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A business relationship, as evidenced by an oral or written contract, coupled with on
reservation activity or service related to the oral or written contract is precisely the type of
circumstance that the United States Supreme Court contemplated with respect to the
consensual relationship exception to the rule in Montana. The absence of a contingent fee
agreement specifying choice of forum for disputes between the attorney and client
complicates the questions as to jurisdiction, however based upon the lower court findings
it is clear that the parties did in fact have an oral agreement constituting a contract.
Whether the Settlement Agreement that followed modified said agreement is not an issue
before this Court and is one that has yet to be litigated.2 While this Court u‘nderstands the
legal representation provided by Respondent on the Fort Berthold Indian Reservation

appears to have been minimal, minimum services and contact do not in and of itself deprive

the Tribal Court of adjudicatory authority.

Wilkinson v. Lee, No. 2010-0673, at 4 (MHA Nation Supreme Court 2015)



...and was
unimpressed by Lee’s
defense that the
contingency fee
agreement was

unwritten and
therefore he couldn’t
consent to tribal
jurisdiction.

LT= T v s TR T
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A business relationship, as evidenced by an oral or written contract, coupled with on
reservation activity or service related to the oral or written contract is precisely the type of
circumstance that the United States Supreme Court contemplated with respect to the
consensual relationship exception to the rule in Montana. The absence of a contingent fee
agreement specifying choice of forum for disputes between the attorney and client
complicates the questions as to jurisdiction, however based upon the lower court findings
it is clear that the parties did in fact have an oral agreement constituting a contract.
Whether the Settlement Agreement that followed modified said agreement is not an issue
before this Court and is one that has yet to be litigated.2 While this Court u‘nderstands the
legal representation provided by Respondent on the Fort Berthold Indian Reservation
appears to have been minimal, minimum services and contact do not in and of itself deprive

the Tribal Court of adjudicatory authority.



In the end, Ervin
Lee was
disbarred by the

North Dakota
Supreme Court
(for other things)

[1] The Court has before it a stipulation, consent to discipline and
recommendations of a hearing panel of the Disciplinary Board recommending that
Ervin J. Lee be disbarred from the practice of law in North Dakota for violations of
the North Dakota Rules of Professional Conduct. We accept the stipulation, consent
to discipline, and recommendations. We disbar Lee from the practice of law in North
Dakota effective immediately. We order him to pay restitution to the client and to the

client protection fund, and we order him to pay costs of the disciplinary proceeding
in the amount of $250.

In re Lee, 2017 ND 216



Issues

Contingency fees should be
memorialized — ABA Model Rule 1.5(c)

State bar disciplinary jurisdiction over
on-reservation activities — ABA Model
Rule 8.5(a) (admitted to practice in a
jurisdiction is subject to the
disciplinary powers of that jurisdiction
“regardless of where the lawyer’s
conduct occurs”)

Tribal inherent jurisdiction over
nonmember activities on-reservation —
the Montana general rule and
exceptions







A quick
history of

Indian lawyer
regulation . . .
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Norman M. LITTELL
V.

Rogers C. B. MORTON, the Secretary of
the Department of the Interior of the
United States,

Civ. A. No. 19817-W.

United States District Court,
D. Maryland,
Jan. 14, 1974,

Suit was brought by attorney for
judicial review by mandamus of decision
of Secretary of Interior disallowing his
claims for compensation for professional
services rendered Navajo tribe under
contract providing for payment of salary
for general counsel work plus a contin-
gency fee arrangement for claims work
on behalf of tribe, The United States
District Court for the District of Mary-
land, at Baltimore, 314 F.Supp. 1176,
dismissed action and the attorney ap-
pealed. The United States Court of Ap-
peals for the Fourth Cireuit, 445 F.2d
1207, reversed and remanded. On re-
mand, the District Court, Watkins, Sen-
ior Distriet Judge, held, inter alia, that
certain litigation was properly clasaified
as claims work within the meaning of
contingency fee arrangement, and that
while attorney was guilty of technical
breach of contract and therefore breach
of fidueciary duty there was no indica-
tion of deliberate scheme to defraud and
forfeiture of fees would not be ordered.

Judgment for plaintiff accordingly.

369 F. Supp. 411
(25 U.S.C. § 81)



Examples of
modern era

tribal court
lawyer
regulation . . .




awyer working for the People is a leader who shou r guide
as follows:

Diné ba nijighaao, ba naat'aanii jiliigo ¢ ba doo bil nidajilnishigii Diné
bibeenahaz'aanii bee bich'i’ yajilti’ doo bee nazhnitin dooleel; azhashii doo
yvidinéelndada ndi, dako Dine binanta’i d6o ba bee agha'diit'aahii jilijgo ei
Diné t’aa nahwiist'aant’éé bibeenahaz’aanii hol niljigo baan tsijikees dooleel.

As a representative of the People, a leader for the People, and also for
those vou work with, yvou must advise and teach them of the laws of the
Diné, even though they might not agree with the law; therefore, to be a
leader and lawyer for the People, one must use and respect the laws of all the

People.
IN THE MATTER OF SEANEZ

9 Am. Tribal Law 329 (Navajo Nation Supreme Court 2010)




KF. V. &.CN. LIFUOR STORE

11 NICS App. 27 (Tulalip Court of Appeals 2013)




LOMAYESVA V., TALAYUMPTEWA

No. 2015-CR-0088 (Hopi Tribal Court 2015), excerpted in
Fletcher, American Indian Tribal Law 870-76 (2d ed. 2020)



Still, 21st
Century Indian
country

lawyering is
largely
unregulated . . .




POST-SECTION B1 ERA — JACK ABRAMOFF




CALIFORNIA MIWOK BAR COMPLAINT . . .

.. . OEE WILLIAMS & COCHRANE V. QUECHAN TRIBE &
ROSETTLE (&6.P. CAL.)




IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT, LAW DIVISION FILED

10/18/2019 1:53 PM
CHICAGO TRANSIT AUTHORITY RETIREE )] DOROTHY BROWN
HEAITH CARE TRUST: and THE BOARD OF ) CIRCUIT CLERK
TRUSTEES FOR. THE CHICAGO TRANSIT )] gﬁgﬁﬁ?ﬁw IL
AUTHORITY RETIREE HEATTH CARE )]
TRUST: )
) Case No.
Plawntiffs. )
)
V. ) JURY DEMANDED
)
DILWORTH PAXSON. LLF; TIMOTHY )
ANDERSON; and GREENBERG TRAURIG, )]
LLP: )
)
Defendants. )
COMPLAINT

The Chicago Transit Authority Retiree Health Care Trust and the Board of Trustees of
the Chicago Transit Authority Retiree Health Care Trust (collectively. “RHCT™) complain
against Defendants Dilworth Paxson. LLP (“Dilworth™), Timothy Anderson (“Anderson™)
(Dilworth and Anderson, collectively, the “DP Defendants™) and Greenberg Traunig. LLP

(“Greenberg”) (the DP Defendants and Greenberg, collectively, “Defendants™) as follows:







A PROPOSED RULE 8.4(6)

professi

(g) engage in conduct that the lawver knows or reasonably should know is harassment
or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability,
age, sexual orientation, gender identity, marital status or socioecononic status in
conduct related to the practice of law. This paragraph does not limit the ability of a
lawver to accept. decline or withdraw from a representation in accordance with Rule

1.16. This paragraph does not preclude legitimate advice or advocacy consistent with

these Rules.)5] RULE 8.4 &)







#MeToo in Indian Country;
talk about this enough'




All done.
Time for that

honor song.
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