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STATEMENT OF THE FACTS

The State observes that Attorney General Tarnawsky did not believe
that Rule 6 of the Cherokee Rules of Criminal Procedure (“Rule 6”) was violated
when Mr. Nobles was not brought before a tribal magistrate. (St. Br. at 14)
However, Tarnawsky also acknowledged that Rule 6 “directs that an officer
making an arrest [on tribal land] deliver the arrestee to a Cherokee
magistrate[.]” (8/9/13p 123) Here, Mr. Nobles was arrested by Detective
Birchfield on tribal land. (8/9/13pp 32, 38) Thus, the failure of the Cherokee
Police Department to deliver Mr. Nobles to a tribal magistrate violated Rule 6.
See 8/9/13pp 46-47 (Detective Birchfield acknowledged he violated Rule 6);
9/13/13p 33 (Magistrate Reed testified that “[iln the Cherokee Code, it states
that all persons arrested by our tribal police or officers on the Indian Territory

are to be brought before a tribal magistratel.]”).



The State also points out that Tarnawsky believed that the decision to
not take Mr. Nobles before a magistrate “was appropriate under the
circumstances.” (St. Br. at 14) However, Tarnawsky’s opinion was based on
the fact that she believed that Jason Smith, the tribal prosecutor and a Special
Assistant United States Attorney, had “prosecutorial discretion” to determine

if Mr. Nobles should be sent to Jackson County. (8/9/13p 134)

However, discretionary acts are those “wherein there is no hard and fast
rule as to course of conduct that one must or must not take[.]” Black’s Law
Dictionary 467 (6th ed. 1990). Here, there were clearly defined rules in place.
First, Rule 6 directs that “[a] person making an arrest within the Qualla
Boundary must take the defendant . . . before a Magistrate or Judgel.]” Second,
under the Major Crimes Act (“‘MCA”) and entrenched United States Supreme
Court precedent, the State has no jurisdiction over an Indian who commits a
major crime against another person on tribal land. 18 U.S.C. §1153; see
Negonsott v. Samuels, 507 U.S. 99, 102-03, 122 L.Ed.2d 457, 463-64 (1993) and
cases cited therein. Thus, the State “either has jurisdiction or it does notl[.]”

(St. Br. at 26) (citation omitted). Therefore, Jason Smith did not have

discretion to determine in which forum Mr. Nobles should be prosecuted.

Rather than exercising discretion, it appears that the decision-makers
made a conscious effort to avoid determining Mr. Nobles’ status. It would have

taken little effort to bring Mr. Nobles before the magistrate — as the Cherokee



Rules of Criminal Procedure require — or to simply ask him about his status.
Instead, a Jackson County prosecutor, Jason Smith, and members of law

enforcement held a meeting and determined that Rule 6 should be bypassed.

ARGUMENT

L MR. NOBLES IS AN INDIAN BECAUSE THE EBCI
RECOGNIZES ALL FIRST DESCENDANTS AS INDIANS.
THEREFORE, @NORTH CAROLINA HAD NO
JURISDICTION OVER THIS CASE.

The State notes that Mr. Nobles contended “the Court of Appeals erred
by concluding, contrary to the EBCI’s jurisprudence, that all First Descendants
are not Indians.” The State claims this was not the Court of Appeals’ holding.
(St. Br. at 24) (citation omitted). To the extent this single sentence may be
ambiguous, the argument heading for this issue, and the argument itself, show
that Mr. Nobles contended the Court of Appeals erred by concluding that all

First Descendants are not, categorically, Indians.

The State cites Teesateskie v. EBCI Minors Fund, 13 Am. Tribal Law
180 (E. Cher. 2015) for the proposition that the Cherokee appellate court did

(134

not “consider the Cherokee Court opinions as having any precedential value
since the Cherokee Court is the trial court for the appellate court.” (St. Br. at
25) That the Cherokee appellate court does not feel bound by lower tribal court
decisions does not mean that this Court should not look to those decisions for

guidance as to whether First Descendants are categorically Indians under

EBCI law. Further, the State has pointed to no Cherokee appellate court



decision that has disavowed the statements in EBCI v. Lambert, 3 Cher. Rep.
62 (2003), EBCI v. Prater, 3 Cher. Rep. 111 (2004), and In re Welch, 3 Cher.
Rep. 71 (2003), indicating that First Descendants, categorically, meet the

federal definition of an Indian under the MCA.

The State also asks this Court to ignore those statements in Prater and
Welch because the statements were dicta. (St. Br. at 29) Whether or not the
statements were strictly necessary for the holdings of those cases, the
Cherokee Court’s characterizations of Lamberts holding are at least

1nstructive as to what Lambert means.

The State asserts Lamberts holding does not apply to all First
Descendants because the trial court held an evidentiary hearing and because
Lambert was a plaintiff in a pending tribal court civil suit. (St. Br. at 27)
However, the overwhelming majority of the evidence presented at the hearing
concerned the benefits available to a// First Descendants from the EBCI, not
just to Lambert herself. 3 Cher. Rep. at 64. The only evidence presented that
was personal to Lambert was that she was a plaintiff in a civil suit. There is
nothing in Lambert to indicate that this single fact was determinative.
Instead, the court’s analysis primarily focused on the relationship that all First
Descendants have with the EBCI as shown by the privileges available to them

under tribal law. See id. (“‘By political definition First Descendants are



children of enrolled members of the EBCI. They have some of the privileges

only Indians havel.]”) (emphasis added).

The State cites State v. George, 163 Idaho 936, 422 P.3d 1142 (2018) to
support the notion that it does not matter whether the EBCI considers all First
Descendants to be Indians. (St. Br. at 25-26) The State quotes, “[Tlhis [clourt
either has jurisdiction or it does not, and it is not determined by whether other
agencies have or do not have jurisdiction or exercise discretion in determining
whether to prosecute.” (St. Br. at 26) (quoting 163 Idaho at 940, 422 P.3d at
1146). However, this statement is taken out of context. The entire paragraph

reads:

The State points out that the Coeur d’Alene Tribe
requires that a person have at least one quarter Indian
heritage to be eligible for Tribe membership, and that the
Tribe will only prosecute enrolled members. However, the
district court correctly held that this was not a necessary
consideration, noting: ‘[tlhis [clourt either has jurisdiction
or it does not, and it is not determined by whether other
agencies have or do not have jurisdiction or exercise
discretion in determining whether to prosecute.” See State
v. Allan, 100 Idaho 918, 923, 607 P.2d 426, 431, n. 1 (1980)
(McFadden, J., specially concurring) (‘state jurisdiction is
not inherent, and may not be established simply by casting
doubt on the correctness of other possible forums.’).

163 Idaho at 940, 422 P.3d at 1146 (emphasis added).

Thus, in George, the tribe’s notion of who qualifies as an Indian with
respect to its prosecutorial jurisdiction was narrower than the federal

definition of an Indian under the MCA. In contrast, the EBCI follows the MCA



definition of an Indian as adapted from United States v. Rogers, 45 U.S. 567,
11 L.Ed. 1105 (1846). Prater, 3 Cher. Rep. 112-13; Lambert, 3 Cher. Rep. at

64.

Moreover, the holding of George was that the State court improperly
assumed jurisdiction. The State’s quoted language was directed toward
Idaho’s argument that the State has inherent jurisdiction and may assume
jurisdiction when the tribe defines its assumption of jurisdiction narrowly.
George does not concern a situation where a tribe assumes jurisdiction based
on the Rogers definition of an Indian, and has determined that a class of people
associated with the tribe — First Descendants — all satisfy the second Rogers

prong based on tribal recognition.

II. MR. NOBLES IS AN INDIAN BECAUSE HE SATISFIED
THE TWO-PART TEST DERIVED FROM UNITED
STATES V. ROGERS. THEREFORE, NORTH CAROLINA
HAD NO JURISDICTION OVER THIS CASE.

Quoting United States v. Cruz, 554 F.3d 840, 847 (9th Cir. 2009), the
State asserts that “mere descendant status with the concomitant eligibility to
receive benefits’ is insufficient to demonstrate ‘tribal recognition.” (St. Br. at
38) However, the Ninth Circuit has strayed considerably from the two-part
test of United States v. Rogers, 45 U.S. 567, 11 L.Ed. 1105 (1846) — as well as
1ts own early jurisprudence in this area — which only requires recognition as

an Indian by a tribe or the federal government. See United States v.



Broncheau, 597 F.2d 1260, 1263 (9th Cir. 1979) (Rogers second requirement is

“tribal or governmental recognition as an Indian”).

The State also avers that Mr. Nobles’ “argument about the factors
considered by the Ninth Circuit and the Court of Appeals being an accurate
reflection of the Rogers test is not properly before this Court.” (St. Br. at 42)
However, Mr. Nobles cited Kogers in his Court of Appeals Brief and claimed
that he is an Indian under that test. Defendant-Appellant’s Brief at 22, 27-30,
State v. Nobles, No. COA17-516. Although Mr. Nobles also analyzed the
second Fogers prong under existing non-binding federal case law, Mr. Nobles
noted, “This Court is bound by Kogers, but is not bound by analyses of the
second Fogers prong in lower federal decisions. . .. Nevertheless, even if this
Court chooses to apply the St. Cloud test, Mr. Nobles is an Indian under that
test.” Id. at 32 (internal citation omitted). See St. Cloud v. United States, 702

F. Supp. 1456 (D.S.D. 1988).

Further, this Court granted review of this issue. In his Petition for
Discretionary Review, Mr. Nobles clearly set out that the Court of Appeals
erred by applying a test that is much stricter than what Rogers requires.
Defendant-Appellant’s Petition for Discretionary Review at 26, State v. Nobles,
No. 34PA14-2 (“The Court of Appeals applied a test developed by the Ninth

Circuit that is much stricter than the Rogers test.”).

Therefore, this issue is properly before this Court.



ITI. ALTERNATELY, MR. NOBLES PRESENTED
SUFFICIENT EVIDENCE THAT HE IS AN INDIAN TO
REQUIRE THE TRIAL COURT TO SUBMIT A SPECIAL
VERDICT ON SUBJECT MATTER JURISDICTION TO
THE JURY.

The State contends that Mr. Nobles’ argument that “he ‘had a
constitutional right to a jury trial, with the burden on the State to prove every
factual matter necessary for his conviction and sentence beyond a reasonable
doubt” is not preserved for review because he “did not raise this constitutional
argument in the trial court or the Court of Appeals.” (St. Br. at 45) (citations

omitted).

In arguing his motion, defense counsel stated, “[Ilf this is a factual issue
or perhaps a mixed question of fact and law as to Mr. Nobles’ status, . .. we
contend the jury has to make that finding” (3/24/16pp 517-18) (emphasis
added). See State v. Rollins, 221 N.C. App. 572, 575-76, 729 S.E.2d 73, 76
(2012) (citing N.C.R. App. P. 10(a)(1) (2012)) (where defendant objected and
stated that ‘[clourt should be open, it was apparent from the context that
defendant was objecting to prosecution’s attempt to close the trial in violation

of constitutional right to a public trial).

Further, as noted by the State, Mr. Nobles cited constitutional provisions
in his written motion, including the Sixth and Fourteenth Amendments to the
United States Constitution and Article I, Sections 19 and 23 of our State

Constitution. (2Rp 271) This, combined with defense counsel’s statement at



the hearing, was sufficient to preserve the constitutional basis for the motion.
In opposition, the State cites only to an inapposite case concerning obtaining
review in this Court on the basis of a substantial constitutional question and
to Appellate Rule 10(a). Mr. Nobles complied with Appellate Rule 10(a) for the

reasons stated above.

The State also contends this argument is not preserved for review
because defendant did not request that a “special verdict” be submitted to the
jury, but instead requested that a “special issue” be submitted. However, it is
evident from the discussion among the parties and the trial court, as well as
the trial court’s findings of fact and conclusions of law, that Mr. Nobles

requested a special verdict. (3/24/16pp 517-26)

The State further claims that State v. Darroch, 305 N.C. 196, 287 S.E.2d
856 (1982) shows that the issue of Mr. Nobles’ Indian status need not be
submitted to the jury because “this Court held [in Darroch] that the defendant
was not entitled to an instruction on jurisdiction where his jurisdictional
challenge related to the State’s legal theory of jurisdiction, rather than the
facts which the State contended supported jurisdiction.” (St. Br. at 48)

(citation omitted).

Therefore, under Darroch, if there are factual issues for the jury to
resolve, then the jurisdictional issue should be submitted to the jury. 305 N.C.

at 212, 287 S.E.2d at 866 (“[Wlhether certain facts exist which would support
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jurisdiction is a jury question.”). In this case, there was a factual dispute as to
whether Mr. Nobles is an Indian, and evidence was produced at an evidentiary
hearing supporting both parties’ contentions. Because a reasonable juror could
find that Mr. Nobles is an Indian, Mr. Nobles had the right to have the evidence
evaluated by the jury to determine whether he is a non-Indian beyond a
reasonable doubt. State v. Batdorf, 293 N.C. 486, 494, 238 S.E.2d 497, 502-03

(1977).

The State also argues that our statutes and case law do not “burden] ]
the State with proving beyond a reasonable doubt that defendant is not an
Indian.” (St. Br. at 49) However, it is well-settled that a special verdict is
appropriate when the jury must decide factual issues. State v. Blackwell, 361
N.C. 41, 47, 638 S.E.2d 452, 456 (2006) (internal quotation marks and citations
omitted) (“Despite the fact that the General Statutes do not specifically
authorize the use of special verdicts in criminal trials, it i1s well-settled under

our common law that special verdicts are permissible in criminal cases.”).

The State also claims this issue fails because Mr. Nobles did not request
the instruction in writing. (St. Br. at 50) However, because this issue is
jurisdictional, this Court may address it even without any request for an
instruction at all. In State v. Rick, 342 N.C. 91, 463 S.E.2d 182 (1995) and
State v. Bright, 131 N.C. App. 57, 505 S.E.2d 317 (1998), the defendants

conceded on appeal they had not requested a special verdict on territorial
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jurisdiction, but argued the issue was preserved as a matter of law. (App 3, 9
n.2) In both cases, the appellate court reached the merits of the issue and
reversed the defendant’s convictions. Rick, 342 N.C. at 101, 453 S.E.2d at 187;
Bright, 131 N.C. App. at 62-63, 505 S.E.2d at 320-21. Accord State v. Tucker,

227 N.C. App. 627, 743 S.E.2d 55 (2013).1

CONCLUSION

For all the foregoing reasons, Defendant respectfully contends his
conviction should be vacated. Alternately, Defendant should be granted a new

trial.
Respectfully submitted this the 23rd day of April, 2019.

Electronic Submission

Anne M. Gomez

Assistant Appellate Defender
anne.m.gomez@nccourts.org
Bar No. 24252

Glenn Gerding

Appellate Defender
glenn.gerding@nccourts.org
Bar No. 23124

Office of the Appellate Defender
123 West Main Street, Suite 600
Durham, North Carolina 27701
(919) 354-7210

1 This Court may take judicial notice of the defendants’ briefs in those cases.
State v. Thompson, 349 N.C. 483, 497, 508 S.E.2d 277, 286 (1998). (App 1-14)
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CERTIFICATE OF FILING AND SERVICE

I hereby certify that the original Defendant-Appellant’s New Reply Brief
has been filed pursuant to Rule 26 by electronic means with the Clerk of the

Supreme Court of North Carolina.

I further hereby certify that a copy of the above and foregoing Defendant-
Appellant’s New Reply Brief has been duly served pursuant to Rule 26 by
electronic means upon Special Deputy Attorney General Amy Kunstling Irene,

airene@nccourts.org.
This the 23rd day of April, 2019.

Electronic Submission
Anne M. Gomez
Assistant Appellate Defender




-13_

INDEX TO APPENDIX

State v. Bright, No. COA97-963, excerpt from Appellant Brief

State v. Rick, No. 226PA94, excerpt from Appellant Brief .......

State v. Tucker, No. COA12-1068, excerpt from Appellant Brief......... 11



“App. 1

TYENTY~THIRD DISTRICT

=

JORETE

)

ARCLEINA COURT CF APPERLS

cra kb rhdk bk rArd R r Ao b id b r bt rh b kR ALk R KL L

Frcem Wilkes County
$5 (Cr8 8503, 05; 8602-03

<
et N S e S

P I R r R R E RS T AR R NS T LR A R SRk At Rk

DEFENDART~-APPELLANT’ S BRIEF

R R B R A RF A AR FAFRRFIAIAFI IR AN SR AT AR A RE AR KT A IR FEE




App. 2

IiT. THE TRIAL COURT ERRED IN ENTERING JUDGHENT
AGAINST THE DEFENDANT FOR RAPE AND SEXUAL
OFFENSE, BECAUSE IT WAS WITHOUT SUBJECT
MATTER JURISDICTION OVER THESE CHARGES.

hesiznment of Eryar Mo, 1i, Rp. €2

The defendant challenged the subiect matter jurisdicticn of

the Superior Court for Wilkes County. The trial court did not

sufficdient

evidenvs Erom which a jury could find beyond a reasoconable doubt

. i ES
1YY U SY ] nr n the locarcion of chie kil dmg The Couro wen o
BEY QUESTIAICI On LNNE LClation i Lang DTSR R I VoY Wl 1
- 4 % 4 v - 1~ 1 - - - [l -
CO noio tha‘., oacause Che ury found RY Way 0L & Sp::‘(_.‘.a}. i

Batder?, then, srzands for the provositicon tnat the

determinacion cof jurisdicticn ig a two-stags process.  First, the

=

a

Exr

+

ceourt makes @ preliminary decexrminacion that cthers is

It
n

e

ufiic

[H]

ent avidence from which the jury could conclude beyvend a



nat

€ was t
CcCros

&n
he

“

.

T

payrt o

App. 3

<

- o3 bl 1
] {, q = [a] (&}
) . XL o 2e3 i ¥ ot
o n b 4 - “wr £ -y o} w
1% = o » [} o M 'Y 4] [5
R L ] 7] Ed K4 [#] i e % o
Pl [S) < ~i £) - v b
Ko K] e} % w [oN DiE e < o
5l 5] [ i 5] I o] b
R ~ o 4] Y s . . [N S
L [/ S I ja] [ RS e Ll o]
. 3 = ] G [V Y] ai (2] e o ' at 3]
4] ¢ = [ 3 = Ueoow o L ] b3 R S ]
pir} 5 L = 334 3t 1 i £ B o - 1!
a2 0 A i 3 el ~l i
L S T S ¥ o 1 13 : K3 =
. [V TR v B~ a o own ! ] CE )
oo et Wt W o B
e wooon 3 4 R D an n 4] i
A ] U Yoy R4 [V} b=
Cr W a4 el 63 b3 an 4] s S 14
[ S SR GO ¥ R [} & S 0 g
. WA n ts o [
g p 8 W e ju} €3 Bi]
(=] RN & b} 05 3 [&] (] o
o) R v LR [ 12 [ & (&1
i M n R S =1 . w
. @ ] ] e = n W
[N R ¢ I 1 1= w2 AT
D, W Y owm . ] ] - 1
= T — I I PN RS bl o i ]
R T TR E R b S« T KA ]
&} H o g [F{I] 12 e
[ . o 3 a S i8] i . I
N o oomooe W\ 1% > as (&) [} . kg =
) qi ved i e et [ "y L) 1ty
=R -~ N R R+ 1 [ J ¢ B
Lo S I I R 1 0
g Al Lt — O o4 ul ol o et
) et Iy . t - = 1 h 13
s ;& - > g
rei i | : . in ey r n ok K4
Q. o o [ 2 rt (24
12 el A A8 = L 3 AL
[ P I B I B 31 BN RS >
13 L 3] = a3 . O £
be B XY | E L1 [
] ] 1§ ] . ] Le oot -
A o L n e @ o e L .
L et 2R © W o -
g 13 b -~ ol b e
LSRR N B g o £ [ a ]
a 3 23 [¥] ] (4] 1 3 @

[ B - BN} 1w o - o

2 Woooe 4 ot iy

SO e omowm 3 % FEET =
0O 4 k] 18 & A4 . (ST kW

a i ™ L o [ % B

oom M [ o (X< -

Looowo hoowut b w2

VS g wl TS e 1

A I - . [ B X T B

52 SV I ¥ P N S 1 £n =



' App. 4

o
(]
0
o
[
0
It
3]
[
1]
n
1
o
rt
(it
o’
jul
in
<
0]
"
Iy
[¢]
J
H
9
t!
1]
o1
O
o
L,
=
N
@
rt
s
]
T
r
o
@
N
3]
o
=
{4
n

of rapsz and saxual cffenss took place in Worth Carolinz, these

caseg must e remandszd to the Superior "Court for a rew trial, -

CONCLUSION

4

;
Monuggimer
ia

Agsistant Zppell

_hf:
&=
gs:}
J

e
te Defender

Hunter, Jr.
Defender

e BRppellate Defendsr
20C¢ Meredith Drive, Suite 200
Durhan, Norxrth Carnlina 27713

-3

ATTORNEYS FOR DEFERDANT-ZPBELLEM




e e g N T et P S A YT | S ) L e T e 2 AR AL et g g

App. 5

No.226PA% . ¢ <. TWENTY-SEVEN-A DISTRICT- .-

: Asuﬁ_u—:ME COURT OF NORTH CAROLINA

L postalieads de el e oot e okl T T e RO

STATE OF NORTH CAROLINA )
. s c o ) . - . -
v, _ S From Gaston . . - - .,
GEORGE McCALL RICK. - )

Kot e TR o I R e 0 A ST o O b 2 sk ko N

 DEFENDANT APPELLEE'S NEW BRIEF .

e I e o e e R 0 e o S oo s SO e

" ~ . = = TEA RIS LT MR TR BT S L O per Lot gy gyl e S 70 8 o 4
N L AT TN T hor 4 10070 Pt ot ot T CTy=] P T IRASARESEEARTIL L COVEA TRATE CATIRIE At M NS O R MUTH R AR L3 e e it S PTG S AT AL D PR SR A SR T R e DM AN TR St oot g




T )

LTI (A T 424 TR p S

App. 6

B. The Courtof Appeals Cort'*cﬁy Duie*mmncl
that the Stats Has Mot Proven Beyond a
Rezsonable Doubt That o Sscona Degree

Purder Tooh Place in Horih Carolina.

1. The T nal Cour‘ S Pml}mtnary Pullng
on Jurisdiciion, Airhough Ermneous
‘ fs Now l‘foal .

ﬂv- slale urgcs this Coun lo loak only at the Lwdem:c addyced at Lhc pre- lnd‘..
‘hearing. Thts is undcrstnndablt.. "‘h— smLL s°case - thin at the hr'arm" -~ Was pmfu]ly

cmaciaxcd _m mnl. l-ur msuxncc.-al ;lhc fiearing. Joyce Rick .iestified !hat she saw the

defendant, driving o bluc Mustang. at 11:00 w. m. on April 2., By-the time of trial, -x{cr;

‘ testimony ch:mgcd Ms Rick tcsuﬁcd 10 the _)ury that-she saw thls al i 00 a AL, oniy two

fours after the dgccdcm Icﬂ worlk. Mon,mt:r lhz. stat. prcscnu:d al lhs: hcarmg u:snmony

“ that “the rapist up the sthcz.” who Ms. Rose {cm:d was "Mr. Rick,” a po;szbh. mﬁ.n.m:c
to the defendant. Al tsial, no L\‘ldCTx.Cu of the .dcnury of Lh:u r-ap;st was offered. Thece_ '
and tic other changes in the cvxd"ru:c_ alludcd to b} Lh(, Auom_y General, mny nnpcnr"

minor. Howc\fcr, they furﬂ’:cr wqalgn an alrady weak La.'..'t.

~There was not cnouah evxdcm:c gven "t Lhc DI‘L erl hczmn;:,. o mxf-.. u. Jun, .
~qm,suon on }urulu.uon Mon: xmpon:mlly. the pn,lzmxrmry rulmg =0 Junsd:cuon is moot

“The. quu;uan now is- whcr.h"r th.. state hns prow.n, bcyond a- rcason:mle doubt thnz Ms X

Raose’ 5 dcmh moh place in North C;.rohn:s. et o - S

To n:solvc this qu:,snon t}u. ccaun bclow (ocuccd on Lhc cwdcncc nt mal mlhl'r llmn_
the bcmng Thxs wyas propcr for two re: 2500, Fxrst this, was the oniy cv:dcucc hmrd by a.

’ jUF}' " The determination of jurisdiction is a qucsucm of fau. 10 h“' provcd 0a Jury b«.yond

a reasoneble doubt Smre v, Bala’orj. 203 N.C, 486 238 E 2d 497 (1977)
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Lnnvmcc the trial court that there is sumuuu wxd(.ncn. rrom wluch il Jury could hnd

hx,y nud 4 reasonable doubi, that part of the erime took place in Nnr(h x,drolm.x. l”hz. Coun

A Ot s ot

'L

DRt se

-verdict, that the crime ook phcc in North, Cdrohna, the stale provcd' Jun.sd)cuon. See .

sufficient.cvidence from which the _}ury eould conclud» beyond A'rensonable’ doubt mat ihc

) crrmc took phcc in this Shte. ’ﬂxcn, the' Jury must t” nd as i mmcr of hct that it. md sa.l

,gwu nsu m a pnma Jacia qhmvmg of Jurlsmcucn. Thm is, Lhc court mlcd thit nu, jury

" could not rcasonablq have found that Ms. TRose was murdcrz_d @if m alt) in Nurlh C1mhm

.cvxdencc atlduced at uu_ hearing. 'I'lu. state’s mcory of lhr: casé Lh ngnd between &ju:

‘puill. I'ms( mc staie Ilmuglu that the kxlhmr nu;,m h.m. taken pl.xm. in Horth C.\ruhm .md ;‘
the dead’ hody mmsponc_d across the state line., On, ﬁu: m.hcr hand, e pmsmmon i

" pugpested that the decedent ight have been kidn;}mlcd. ﬁ'om.}l_us state :xml'ir:\m.pu;u.d {0 i
. . . * . . . . . . - M . 73

K

V\here, s huc (hc cvh.cnrz: ard tha theosy of pmsccuinn clungex hcl\vccn the ltcunng and trind, 3

the relal eourt mugst make a freali, albcit still prelulusry, deictn sination that there I8 a prina facin showing aof H

In Bu!doq’ (hm Cnurt held ih'u once jumdlcunn is clmllux;,(_d thz: state mu 1t

Tound Lh'u Llu_n. was su( ficicnt cvxdcncc m tlm case. to faise a _;ury qucslmn on the ldc:umn]

of the. L:ng Th(, Coun went on 10 hold that, because Uu. JUI’)’ found by \vny nt’ i Spu,ml ‘

N.C.P.I- Crlm KRRV ID

IJaIdmj' then, st.md*? for (hc propusmon mm Lhr: dczcrmmmnn oi' JUHSdICLlOn isa

lwo-stage proccss.- Fxrst lhf: mal court” makes 2 prvhmm:zry dcanmmuon that there is 4'

PR Y
R

ENSRY

- In this case, basr.d on the evidence at m.n (hz. C’oun of Appmls mlnd that it dxd not

This casc.presents 2 sccond Teason for fowsmn on-the lrml evide :nce mthcr L\mn the

SN Ao AW RS AT A

hearing and trinl. -

R T

Al the time of the hcaring. e stale was (om bctwu.n two mconsmcm thx.oncs nf

jurisdiction. 1f such o showlng i been mide by the entd of the trial evidence, the 3“") thxm hc msmu.u:d L
] dccldn whcnu:r or ot the erline ronk: place In this "(nlc I L
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South Carolin, where she wis k’d!éd. ‘The henring judge never determined as o fact that

AN

(hn. killing took p)nu. in cither of (hu,c ways. -Rather, the judge deferred 0 the 'jury, who .

1)

SR N SR S T A AR

pn.sumably way 10 .mswcr ‘the crucm] question of where, uu. hllm;, tobk pl.xu, The 2
; hca’ring Judge nlso declined to mn}:c ﬁndmgs of fuct as to the !ocmmn of Ms. Roan. 5 dcd\h i
; ‘ and 10 }ccllxi;’c the state (o,dxo(;éé from i(.sj mlii'ually jncmisis!cnt mcurics of the case, ,l;
, By {he qime of trial, the 5!.1!(: h'\d abmdouul its I\xdn'xppmg !ht,nry 'md rdxu) i
'LXCKUQWL[)’ on the theary that Lht. anmg lool; place in this ‘itd(L {oilqud hy a trip to ' '
' .South Clrohm to dispost .ol the body. The question at trial und on appeal, corectly | '
resolved by LI)L Couu ol Appeals, was whether the ﬂw. prLsLn(Ld sufficient evidence from S
, whrch the jury cavld rc.asonab!y concludc that Ms. Rose wits killed in Norm Carolina. .. l
t That thcrc may lnvc hu.n al one time zmolhcr theory of Jurlrdxctxon xs moot bez’ Prcmell
i Gearq;a 439 U.S. !4 58 L E.2d "07 (19?8)((11:(, proccss rt.qum.:, ronvzcnon to be
‘ ’ rcwuvcd m lipht of theory rt.hcd on by proscculmn at m'xl) :
‘ 2 The Evidence at Tnal Weas
Insufficlent to Establish a Prima
"4 - Facia Case of Junsdzclmn o
5 - Evcn xf tHe LVld(‘nCL nddiced me pmmi hearing had: bccn Jufﬁcxcnt la-supporl N;
% ' one of the wo prc-LnaI theorics- of prosccuuon the mdcncc pdducul at trinl did-not raist 8
g‘ Jury quu.t'mn’ on (he state's trial Lhcory that Ms Rose was Ldlcd in Nonthy Carclina, Thc .
f}-‘ \mdy wis found in South Camlmn drz..,SLd inn pnrty dress, panhcs rnd Iugh hez.kd white | |
n; " shoes. She appm:ut}y dressed hcrsz.lf in, thosc clothc umr hwmg come hcmu_ dressed in

_;cnns Thcn: was o cwdcncc of a s{ruc-,glc at her hc)usc: no u_sumony that uny of her

(who Tived close ncmby) saw or heard Any(lnng out af the orﬂmnry that night.

neiphbors

The only reasonnble inference _is that she left: fier houst voan('u ily. Nothing t‘mm thc .

B Ty i o) \-r
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“detedent’s hinuse wn.&“!’mmd with (hc binly, l-‘vcn taken n the fipht most fnvorabie o the

stiate, there ix no reis sunnhic mtcrcnu‘ mzu Mw tose was hmcd or uumu! in Nm!h

(_*m\)um. As argdcd heluw, the atnte n.hc.. on the .\..sumpuun !h.u |Iu, dz_l”uul,mt is pm!zy

- Ltplnm the cvidence, /\'x.-Ul“!ﬂL{ the )ury d:d the’ smm., the w:rdn.i x'. nul he result of

" state_has yet' o prow: 0 a, fwchﬁndcr‘ Um-Nor&h Caroling has jurisdiction ovcr‘xh:s 'casu- '

: Bccuu‘;c th«.. stale-has yet to establish the validity. or thc,}udummt agmnst the dc'ﬂ.nddm thl- '

" ot requesting o specinl vendiat,”

. rensonable inferences, but cirenlar Jogic, . -

3. Evon if the Evidance Waora Sufficlont
- . [o Esfablish 5 Prima fecia Casa of .
Jurisdiclion, No Fact-Findar has
Dalennmsd thata Murdor Took .
'.F'laco In mls Sfa{e.

Nb finder af fact has yet hccn as l\Ld to m(u‘ reiasonably or. oUurwnc (h.u e’

erime ‘of murder tool place in NOrth Carolun. The Iria) court never suhmﬂu.d o the j _gur) -

the yuestion-of wln.(hcr the killing took pum. in qum Curolina,> Mar is there ,my way l(J

m_fcr {rom the jury's gcm.ml vcndact that this’ \vas its view cf the chdLn\.L As a result, the _'

Cour( of /\ppf_als corrcz_tly vacated it.

2 The staje mny atlempl (o nrgie mat e’ dcfcm,:mt h,u weived s dght to chaﬂcngc Jurizdiction by
However, it is well-scilied. ch-u subject mnger Junisdiction may not be

walved. Branch v, Iousion, 44 N.C. (Bush) 85 (1852). The issuc can be reised ot ny point, cven in the

' . Svpreme Courl. In re-Burion,-257 N.C.-534, 1206 S.E.2 581 ‘(1962). Morcover, the dc)’cndmu timely

" brought to the i} court‘s nucmmn thal the court did nol hove jurisd{ction uver this case,

required 1o do more,  Eally, the state has the bunden of showing Jjurlsdiciion bieyond a reasonable doutit,
Batdarf. The proscowtor should have cnsured, that mn juiy was rsked the critleal. question of where e
alleged second depres munler took plege,

He should not be,
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C. Tho Court of Appsa!a Corracely Doterminad
© that tio Evidence Was naufficlont to
Support Any Vordict

On a mmmn o dxsmm, the !rta! courl must dc(cnmm, whuhu‘ lhcrc i5 ::uh:,l'mml

-evidence of edch cssential dcmcnt char;,cd .mﬁ that lhc dt.l'c.ndam is lhc pcmm \vhn .
"o commilted the offense..  Stare W OLmn,' 330 N.C. 557| 411 S.Y:.Zd 592 (1992).
" "Substantive Bvidence” is'*;uch relevant cvidcr;cc as a rcasonable mind might accept us

:BdL(]UQ(L to suppon 4 conclusion, Slu{e v. Rogers, 109'N.C. App. 491, 428 S.E.2d 270 )

(1993), bul it must do morc, tlmn muLIy T'HSL a qus;m_mn or con_;u.(uxc 15 10 mu LXL;ICRLL"

‘ofa nu,Lss'\ry ch.muu of the chnrgc.d offense. Smte w Sranlcv 310 N.C. 332‘ 31" 5.E. ”d:_ .

393 (1984)..

When it trial court rules upou a motion o dismiss, stale and federst constitstional

'duu _process ngms are_at stake.  Under the Due Proci:""' Clivse of the Fourieenth

L 'Amcndmf nt o the U S, Consmuuon when festing the sulfi LanC)' of Liu. LVK(.LUCL in

criminal case, the court must {ind that, "after’ 'vxcwmg the dvidence m mu hglu most,
favorable LD the p!’O"LCUUOﬂ ary. rational trier of fact could have fotmd Uu, Lssaniml .
clements of the crime beyond a reasonable doubt.”  Jacksor v. Virginia, 443 U S 307,

319 61 L.Ed. Zd 560, 573 (1979)(melmsm or:"mnl) Thm smndnrd lor mlmv ona mmmn .

- testing Lhc suﬂ“cu.m:y of ile evidence swfc ards against a brcuch of due process which

pro!cczs against conviction excepl upon proot beyond a n.aqomb)c dnubt of cvz_ry fact
nccc";ary 1o constitute thé crime clmrgcd In re Wms}up, 397 U §.7358, 25 L.Ed. ”d 368

(1970). Fedeml du, process nghts are al Jeast as pro.ccuw: a5 Umsc stale c:onamuuum.i

'nglsu» Lannwui hy [hL !_;nv of the L.md Clause af Article § Rt Sncuon 19 of (ln. Northl

'Cum}ma_ Constitution, Lowe v, -Tarble, 313 M.C. ﬁ@O, 329 S'.E.Z.’,d 648 (1985).
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II. THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY
FAILING TO INSTRUCT THE JURY ON THE ISSUE OF
TERRITORIAL JURISDICTION AND BY FAILING TO REQUIRE
THE JURY TO RETURN A SPECIAL VERDICT FINDING
JURISDICTION IN NORTH CAROLINA. BECAUSE DEFENSE
COUNSEL CHALLENGED THE TRIAL COURT’S TERRITORIAL
JURISDICTION, THE TRIAL COURT HAD A DUTY AS A MATTER
OF LAW TO INSTRUCT THE JURY ON JURISDICTION.

Because defense counsel challenged the trial court’s territorial jurisdiction to
prosecute Mr. Tucker on the charge of embezzlement, the trial court erred by
failing to instruct the jury on the issue of jurisdiction and by failing to require the
jury to return a special verdict finding jurisdiction in this state. Where defense
counsel challenged the trial court’s jurisdiction, the trial court has a duty, as a
matter of law, to instruct the jury on jurisdiction. The trial court’s failure to
properly instruct the jury on the issue of jurisdiction constitutes reversible error.

When territorial jurisdiction in a criminal prosecution is challenged, the
State is required to prove beyond a reasonable doubt that the crime with which the
defendant is charged occurred in North Carolina. State v. Rick, 342 N.C. 91, 100-
101, 463 S.E.2d 182, 187 (1995) (citing State v. Batdorf, 293 N.C. 486, 494, 238
S.E.2d 497, 503 (1977)). If the trial court makes a preliminary determination that
sufficient evidence exists from which a jury could find beyond a reasonable doubt

- that the alleged crime was committed in North Carolina, the court is obligated to

“instruct the jury that unless the State has satisfied it beyond a reasonable doubt

that the [crime] occurred in North Carolina, a verdict of not guilty should be
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returned.” State v. Bright, 131 N.C. App. 57, 62, 505 S.E.2d 317, 320 (1998)
(quoting Rick, 342 N.C. at 101, 463 S.E.2d at 187). “The trial court should also
instruct the jury that if it is not so satisfied, it must return a special verdict
indicating a lack of jurisdiction.” Id. “Failure to charge the jury in this manner is
reversible error and warrants a new trial.” Bright, 131 N.C. App. at 62, 505 S.E.2d
at 320. See also Rick, 342 N.C. at 101, 463 S.E.2d at 187.

In this case, defense counsel challenged the trial court’s jurisdiction, arguing
that none of the essential acts forming the offense of embezzlement occurred in
North Carolina. (Tpp. 125-138). The trial court did not instruct the jury that the
State bore the burden of proving jurisdiction and did not instruct the jury that if it
was not convinced beyond a reasonﬁble doubt that embezzlement, or the essential
elements of embezzlement, occurred in North Carolina, it should return a special
verdict so indicating. The trial court’s failure to properly instruct the jury is
reversible error. Therefore, Mr. Tucker’s conviction should be vacated and his case
remanded for a new trial. See Bright, 131 N.C. App. at 62, 505 S.E.2d at 320. See
also Rick, 342 N.C. at 101, 463 S.E.2d at 187.

Where defense counsel challenged the trial court’s jurisdiction, the issue of
whether the trial court properly instructed the jury on jurisdiction is preserved for

appellate review as a matter of law. Defense counsel did not request an instruction
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on jurisdiction in either Rick or Bright.' These cases establish that the trial court’s
duty to give an instruction on territorial jurisdiction is triggered whenever the
defense challenges the territorial jurisdiction of the court.

The State may argue that Mr. Tucker waived his right to challenge
jurisdiction by not requesting a special verdict. It is well settled, however, that
subject matter jurisdiction may not be waived. Obo v. Steven B., 201 N.C. App.
532, 537, 687 S.E.2d 496, 500 (2009). “The issue of subject matter jurisdiction
may be raised at any time, and may be raised for the first time on appeal.” State v.
Frink, 177 N.C. App. 144, 147, 627 S.E.2d 472, 473 (2006). Because Mr. Tucker
challenged the jurisdiction of the court, the trial court’s failure to properly instruct
the jury regarding territorial jurisdiction is preserved for appellate review, and

constitutes reversible error.

' Mr. Tucker requests that the Court take judicial notice of the documents filed in
this Court and in the Supreme Court of North Carolina in the cases of Rick and
Bright. “This Court may take judicial notice of the public records of other courts
within the state judicial system.” State v. Thompson, 349 N.C. 483, 497, 508
S.E.2d 277, 286 (1998). Attached in the appendix to this brief are the relevant
documents from Rick and Bright. In both Rick and Bright, defense counsel
acknowledged on appeal that trial counsel did not request either an instruction or a
special verdict on jurisdiction. In both cases, defense counsel argued that the trial
court’s duty to instruct on jurisdiction arises as a matter of law, and is triggered
when the defendant challenges the territorial jurisdiction of the court. (App. 2-3,
Defendant-Appellant’s Brief in Bright at 17-18; App. 9, Defendant’s New Brief in
Rick at 10, fn2). In Rick and Bright, the Court reached the merits of the appeal
without any suggestion that the issue was not properly preserved for appellate
review. Bright, 131 N.C. App. at 62-63, 505 S.E.2d at 320-321; Rick, 342 N.C. at
100-101, 463 S.E.2d at 187.
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