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United  States Department  of  the Interior

OFFICE  OF THE  SECRETARY
Washington, DC 20240

MAY 2 0 2020

The Honorable  Billy  Friend,

Chief,  Wyandotte  Nation

64700  E. Highway  60

Wyandotte,  01clahoma  74370

Dear  Chief  Friend:

In 2006, the Wyandotte Nation (Nation) submitted an application to the Bureau  o fIndian

Affairs (BIA) to acquire in trust approximately 10.24 acres of land in Park City, Sedgwick

County, Kansas (Park City Parcel), for gaming and other purposes. The Nation stated  that  it

purchased the Park City Parcel using funds from its 1984 Settlement Act  Land  Acquisition

Fund,' which mandates the acquisition ofcertain  lands bythe  Secretary  ofthe  Interior
(Secretary).

In 2014, the Department ofthe Interior  (Department) determined the Nation had not  provided

documentation to show that there were sufficient Land Acquisition Funds to purchase both  the

Park City Parcel and a later-purchased parcel, referrea to as the Shriner  Tract  (20i4  -L)eniai

Letter).2 The 2014 Denial Letter denied the Natiori's application for mandatory  acquisition  o f

the Park City Parcel because ifthe  Nation did not use funds solely from the Land  Acquisition

Fund to purchase the Park City Parcel its acquisition is not mandatory under the Settlement  Act.

The 2014 Denial Letter also stated, "[slhould  the Nation later be able to address the accounting

issues raised by the State, it would be free to submit a new  application."3  In response,  on

October 20, 2017, the Nation submitted a new application that provided information  addressing

the accounting issues raised by the State, including annual audits, a financial analysis prepared
by the auditing firm RSM US, LLP and additional records  not  previously  reviewed."  The

Nation's new application incorporated the Nation's  earlier application record  and is herein

referredtoasthe20l7Supplement.  TheNationstatedthatthe2017Supplementshowedthat

ac"quisitiLon9o8'flan07A'aspSro'xid3e1d49b3jOScectiIAon 11095!(g!I)-o""f!be"Settl""'e:aenffltAfActchav'e"beaxe"iden'tifi'ed'by"anumber""'offdiffor:ntnatr,e5
houghout tbe record ae b frs= lengthy procedud history. We refer b this fir,d as ibe LandAcquisition Fund atxl h  money
i  h  fund as Land  Acquisition  Funds.

j'Letter from Kevin K. Washbum, Assistant Secretary- idian,'Jfairs,  U.S. Department oftbe Tmerior, b TheHono'le
Billy  Friend, Chief, Wyacdott Nation (Jul. 3, 2014) (hereinafter20l4 Denial Letter) at}; Jn h  2014Denial Leiier, 'k

Land  Acquisition  Fund wz  identified  as "602  Funds."

3 2014 Denial  Letter  a la

4" Letter km  The Honorable Billv  Friend, Chief, 'vVyandotte Nation b Paula Hart, Director,  Office  ofIndiano""'a  g (ooL
20, 2017) wii afm  (h  2017 Supplement). The Nation's 2017 Supplement aalaitacbzents contain lbe Nation's

cornrnercial atxi financial iommon atxi would m custotnarily h: released b hapublic. Therefore k is confidential aal  will

):e svithheld from fjse public tr'jer Ex:mption 4 ofh  Freedom of Infommon Act, 5 U.S.C § 552(b)(4) and 43 C.F.R. fl
2.23-.24.
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there were sufficient Land Acquisition Funds, and that the Nation only used Land Acquisition
Funds to purchase the Park City Parcel. 'vVe analyze this additional documentation below.

Decision

AS explained in the 2014 Denial Letter, the sole remaining question after years  oflitigation  is
whether the Nation used Land Acquisition Funds alone to purchase the Park City Parcel. After
reviewing the requirements ofthe Settlement Act, numerous  court cases,  previous  records
submitted, and the Nation's 2017 Supplement, we determine that the Nation had sufficient Land
Acquisition Funds and used only these fiinds to purchase the Park City Parcel. Therefore,  the
Department  will  acquire  the Park City  Parcel  in trust  as a mandatory  acquisition.

Background

Rmoval  1795  -1855

Beginning around 1700, conflicts with the Iroquois Confederacy prompted the Wyandot (now
Wyandotte) to relocate from Ontario, Canada to what is today Michigan and Ohio. After  the
American Revolution, American settlers began pushing west into what is nOW Ohio. hi the 1795
Treaty ofGreem[e,  signatorytribes - including the 'vVyandot - conectively ceded much  of
southern Ohio to the United States. Subsequent treaties resulted in the Wyandot relinquishing
their remaining land in Ohio, Michigan, and Indiana. h'i 1843, the Wyandot were  removed  from
Ohio to what is now Kansas. Then in 1855, the Wyandot were  moved to what is now  Oklahoma.

Iriian  aaims  Commission

Behveen 1973 and 1978, the Indian Claims Commission adjudicated four separate dairns by  the
Wyandotte Nation against the United States stemming from the value ofthe Nation's  land  it
ceded in Ohio, Michigan, and Indiana. The Indian Claims Commission found that the United
States provided unconscionable consideration for the land that was ceded, and ordered the  United
States  to pay  fair  market  value  for  the land.5

Ihe  SettlementAct

In 1984, Congress enacted the Setelement Act, "to provide for the use and distribution of  certain
funds awarded to the Wyandotte [Nationl" and for other purposes.6 Congress appropriated
approximately $4.7 million to the Nation in the Settlement Act.7 The Settlement Act  required

5 See e.g. Jarr.es Strong, et aL v. United States 30 :[nd. Cl. Cotnm. 337 (May 23, 1973) Dec. 'No. 141; Lawznce

Zane, on behalf  o f  the 'v'Vvandotte Tribe aad Nation v. United Sum 38 Ina CL Comm. 561 (Aug. 5, 1976) Dec.

No. 212 ar,d 213; and Wyandotte Tribe acd Nation v. Unit,:d Stafes 43 Ina Cl. Comrn. 311 (Sept. 22, 1978) Dec.
N0.  139.

6 Preamble  to Settlement  Act.

72017 Supplement, Extubtt II at 4 (hereinaffer Setilement Act Fund Annual Audits).  According  to the audit, the

total award to the Nation  under the Settlement Act ivas S4,693,530.20. 'vie  rounded  figure to the ne

$100,000 for x  o frefer.zce.
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that  the 54.7 million  b= distribured  so that 80oo ivent  to the Nation's  members  by per capita
payments  and 20oo went  to the Nation  for land acquisition.  gox:rnment  services,  and other
purposes  (Sattl:ment  Act  Fundl  '

Tr-s'cmdoile Settlement-lct  Fum-is

Congressicnal  Apprapriation  to

(Fle Naton  Pursuant  to the Settlemeot  Act

54 7 million

Tribal  Government  Fiir.d

(Setj:ement  Act Fund)

General Furd
S(139 0GO

Lyd  Acqpis:tiin Fbrd
SLOO.OOO

Congressdesigr+at:d$lOO,OOOfromti'ieSettlementAdFundto"beusedforthepurchaseof
 r:a!

property-whichshallbeheldintrustbytheSecr=tar>-forti"iebenefitof  [theNation]"  (Land
Acquisition  Fund).9Con,oress directed  the Tribal  Business  Cornrnittee  tous=  the remaining
$839,000  for  the benefit  of  the Nation  (General  Fund),'

Settlerr:erxt  Furrd  Chroqoiog)v

l'v"hen th= Nation  r,'ceivad the settlerrient funds, it initially  held the Land  Acquisition  Fand
s;=parately from th= General Fund In 1991, the Nation merged the Land  Acquisition  Fund  and  the
Gen=ral Fund into one account. Io 1992, the Nation purchased ti'ie  Park  City  Parcel  for

approximataly $25,000." The Na':ion sabrnitt=d an application r:qu=sting  that the Secretar>-
ai:quirs the Park CityaPa.-cel intras; pursriant tothe Settlerr.ent Act. butiyithdresv  the application
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m 1995. h'i 1996, the Nation  purchased the Shriner Tract for approximately  $180,000 using

Land Acquisition  Funds. The Secretary acquired the Shriner Tract  i  hust  pursuant  to the
Settlement  Ad  that  year.

S4.7 million
appropriated  'o

settle  the

Nation's  bnd

daims.  F!D'A
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opita

1%4
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The Secretary's  1996 acquisition  efthe  Shrii-ier Ti-act m ttust resulted in years oflitigation.
Thefollowing  holdings  are applicable  'm the Park City  Parcel:

h'i Governor  ofKansas v Nortori,  the United States District  Court  for the Distric(  f
Kansas ruled that the Nation  could invest the Land Acquisition  Fund and add the
interest it earned into the Land Acquisition  Fund to purchase property  for acquisition
under theSettlement  Act. 12

h'i Sac e5aFox Nation  v Norton,  the United States Court  ofAppeals  for the Tenth
Circuitheld that the Settlement  Ad  mandated the Secretary  to acquire m t  land

purchasedsxith  Land Acquisition  Funds. 13

h'r "vVyandotle Natiorx 'k: the hTatiorta7 Indiart  Gaming  Commissiort,  the United  States

Distrid  Court for the Distrid  of  Kansas held that land purchased svith Land
Acquisition  Funds and taken in twt  pursuant  to the Settlement  Act meet the criteria
for the IndianGaming  Reoul atory  Act's  (IGRA)  "settlement  of  a land claim"
exception, and, thus, theNation  may conduct  gaining  a'i  those lands."

Lo Governor ofi'Cansas  v iS'orton, 430 F. Supp. 2d 12(',  1217-20  (D. Kan. 2006),  r:v'd  cn other  grotinds;
Governor  f  Kansas v. K=mpthorne,  516 F. 3d 833, 846 ( I  Oth Cir.  2008).
13 Sac & Fox  Natiot'.  v. i'V-orton,  240  F.3d  1->50, 1260-61  ( I  Oth Cir. 200  I).

[4 Tk'yandolle i";atioyt v. Nat7Indian Gaming Comm 'n, 437 F. %p,  2d at 121 I (D. Kan. 2006) (no appeal  taken).
See IGR4,  25 US. C. § 2719  (b)(l)(B)(i).

4
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h accord with these cases, if  the Nation can prove that it purchased the Park City Parcel  ssith
Land Acquisitton Funds. then the Secretary' must acquire the Park City- Parcel i  trust  and  the
Nation mad; conduct gaming on the Par!< City Parcel.
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In2006, the Nation resubmitted an application for the Secretary to acquire  the Park  City  parcel  in
trust. Inthat application, the Nation stated that the Secretary  must  acquire  the  Par!< City

Parcel under the same r'asoning applied to the Shriner Tract, because itpurchased  the  Pa"!< Citv
Parcel  with  Land  Acquisi!ion  Funds.

2001 KPi%rG Re,cort

Ii-i 2010, th,= Natiori submitt,=d  a 2001 r:port  preparad  I:ythe auditing  firm  KP&[G (KPMG
Report) to support its maridator>- acquisition ass,'rtion. '5 The KPA!G  Report was relied on  in  the
Shriner Tra.-t litigation and contaip.ed an accounting analysis of  the inUrest  earned oa  the
Nation's Settlen.ent Act Fur>d from 1986 to 1996. The KPMG  Report  d=termin:d  that  the
Nation kept the LandAcquisitiori Fed  and the General Fund inseparate  accounts  uiitil

December 30, 1991, ss-hen tha Nation merg=d the aCCOuotS. The KP\t!G  Report then determined  the
prorated iatarest earned onthe Lar'.d.'icqaisition Fund inthe merged account  bycalculating  t)"ie
perc,=ntage of the Settlament Act Fund comprised t,the Land Acquisition  Fund. Based onthat

calculation, h'i,= KPAfG Repot't foand tnat ther: wera suffici=nt  Land Acquisition  Fandi  to allow  the
Nation to purchast:' bol% the Park Citi,- Parcel ih 1992 and th.= Shriqer  Tract  in 1996.

'The KP}rG Report llas Origiaa:5i'  Stlbml:ted  tO The Department  by L6.ar  t.0nTh JOlm Grat'tad:'u:riO  tO G:org:

5ki'oin= :r,closir.g  the KPS[G R;pea  IDec. 5,2CO ri Si:  201-! Der,ial Lert=  notes  14 ai-.d  18.
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2012 Submissim'tfrom the State ofKansas

h  2012, the State ofKansas  hired the accounting firm Gottlieb, Flekier & Co. to review  the
KPA/IG Report analysis and prepare a report evaluating the sufaciency ofthe  KPMG  Report's
conclusions (Gottlieb  Report). 16 Relying m the Gottlieb Report, the State asserted that the
KPMG  Report failed  to account for certain interest-related deductions applied against the
Nation's  merged account The State also asserted that by not fadoring  these dedudions  into its
analysis, the KPMG  Report  overstated both the amount ofinterest  eamed by the Settlement  Act
Fund as well as the amount ofinterest  earned by the Land Acquisition  Fund The State alleged
that the margin interest deductions identified  in the Gottlieb Report were related to the Nation's
use ofmargin  interest  loans to purchase securities the Nation  owned 'n  connection with  the
purchase ofvarious  bonds. These appe=uaed m the Nation's  finanaN  statements as deductions
for "margin  account interest"  arxl "accrued  interest." The Gotdieb Report concluded that, after
deduding  the cost ofpurchasing  the Park City Parcel m 1992, the resulting  amount ofthe  Land
Acquisition  Fund  would  have been insuffiaent to purchase the Shriner Tract for $180,000 in
1996.

The State noted that the Gottlieb  Report analyzed incomplete finan6al  information  because the
Nation's  account statements it relied upon were incomplete and "entirely  missing  for the years
1992 and 1993, except for  November,  1993." '7 Additionally,  the Gottlieb  Report noted the
"incomplete"  copies ofthe  Nation's  AG Edwards monthly  investment  accounts from May 1986
through July 28, 1989, and "incomplete"  copies ofthe  Nation's  monthly  Mercantile  Inveshnent
Services statements from January 1989 through November  29, 1991. The Gottlieb Report
describes the AG  Edwards statements as incomplete  because they did not include all pages ofthe
statements for each month, and in some months, account information  was entirely  ornittea The
Gottlieb Report also notes that it reviewed  only "incomplete  copies ofmonthly  Mercantile
Investment Services statements from January 1989 through  November  29, 1991," noting  there
was at least one, ifnot  more, statements missing  for this account and that the Mercantile  account
irformation  was "incom  lete in a fashion similar  to the AG Edvvards account statement."18

The Gottlieb Report  contains a Scope Umitation  Note that states the information  and documents
described have been useful in reaching the condusions  ofthe  report  19 The Gottlieb Report
noted, however, that for purposes ofcomplete  documentation,  it would  have preferred  to review

'6 Letter from Kansas Special ASSistant Attorn:y  General, Mark  Gunnison, to Secretary Salazar (Sept. 20, 2012)
tegarding W-yandotte Nation Land into TrustApplication,  Park Ctty, Kanas. See aLso Letter from Kansas Special
ASsistant Attorney General, Mark  Gunnison, to Secretary Salazar (Oct. 24, 2012) transmitting corrected Gohlieb
Report.

"The Nation's attoiey  submitted the missiag 1992 account stat:ment was in August of2009. Letter from Kansas

Special ASSiStanf A-t[0me7 General, Mark  Gunnison, to Secr=tarv Salazg (Sept. 20, 2012).

"The 0ottlieb  Report was submitted as an attachment to a Letter from Kansas Special Assistant Attorney  General,
:%fark Gunnison, to Secretary Salazar on Sept. 20, 2012, and agffi  on October 24, 2012, which included the Gottlieb
Report corracted for  pagination and collating  errors in the raport. Letter from Kansas Special Assistant ."tttorney
General, Aifark Gunnison, to Secr,'ta.7 Salazar (Oct. 24, 2012).
'9 Gottlieb Repon  at 3.

6
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the annual audited financial statements for the Nation for the entire period ofreview. It also
noted, "ifno  other documents are furnished, those conclusions  are sound and accurate."2o

2014  DenialLetter

On July 3, 2014, the Department denied the Nation's 2006 application because the Nation did
not submit accounting evidence rebutting the Gottlieb Report. The Department explained in the
2014 Denial Letter that it could not conclude that the Nation purchased the Park City Parcel
solely with Land Acquisition Funds. The 2014 Denial Letter also stated, "[s]hould the Nation
later be able to address the accounting issues raised by the State, it would be free to submit a new
application."2'

Nation's 201 7Response to the 2014 DenialLetter

On Odober 20, 2017, the Nation submitted a new application directly replying to the 2014
Denial and addressing the accounting issues raised by the State. The Nation's new application-
herein referred to as the 2017 Supplement-incorporated the Nation's earlier application record
and provided new information to rebut the Gottlieb Report.22 The Nation explained  that it
obtained information from BIA's Eastern Oklahoma Regional Office detailingthe distribution of
the Settlement Act Fund to the Wyandotte Nation. The Nation  submitted  in the 2017
Supplement annual audits ofthe Settlement Act Fund for 1986 through 1996, with the exception
ofthe 1988 audit.23 The Nation had not previously submitted those annual audits. Finally,  the
Nation commissioned a new analysis from the auditing firm RSM US, LLP (RSM Report), for
the Land Acquisition Fund within the Settlement Act Fund from 1986 to 1996 using the annual
audits and the monthly account statements.24 As discussed below, the RSM Report shows that
-there were sufficient Land Acquisition Funds to acquire both the Park City Parcel in 1992 and
the Shriner  Tract  in 1996.25

RSiMReport

The RSM Report analyzed the annual audits from 1986 through 1996 and the monthly account
statements for the Nation's three inyestrnent accounts-the AG Edwards 3010, Mercantile 7769,
and Mercantile 7750-which held the Land Acquisition Fund and the General Funa Thus, the
RSM Report was based on actual audited financial statements ofthe relevant Settlement Act
Fund as well as the accountant statements reviewed in the KPAo[G Report and the Gottlieb
Report. The RSM Report deduded mar.oin interest-related costs before the interest earned was

2o Gottlieb AptJ  t  3.

2' 2014 Denial Letter a la Q'i Decemm 3, 2015, h  Nation sa-m'l  ar.v  application, tvhich f itm w*vm  August r3
2017.

2017 Supplezenr, Ei'bit  6 a 4 (RS2v[ P.pert)

25 RS&I R4att  a 6

7
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atuted  to the Land Acquisition Fund26 That calailation addressed the Gottlieb Report's

critique ofthe KPMG Report and found that the growth ofthe Land Acquisition Fund was not
overstatea The RSM Report and annual audits provided donar amounts distributed  to the

Nation from the Settlement Ad, which totaled approximately $4.7 million. Ofthat amount,

approximately $939,000, was distributed to the Nation's governrnent m July 12, 1985, jo be

used for certain defined purposes. That amount included the $100,000 Land Acquisition Fund
 the $839,000 General Fund The Nation noted that the dollar amounts distributed to the

Nation were shown m the annual certified audits ofthe Setelement Act Fund from 1986 through
1996."

Analysis

The Nation's 2017 Supplement contained nevv information that the Department had not

previousl'y reviewed, including the annual audits and the RSM Report. The RSM Report

analyzed the Nation's financial documentation to determine whether the interest eed  a'i the

merged funds and attributed to the Land Acquisition Fund resulted i  sufficient fun& for the

purdqase ofthe Park City Parcel in 199, and the Shriner Trad m 1996 after fadomg m interest-
related deductions. The RSM Report showed that these returns generated funds suffiaent h

purchase both the Park Cit5r Parcel and the Shriner Tract.

Consultation with the Office o jFinancial Management

On February 26, 2020, the Office ofFinancial Management reviewed the RSM Report  and

underlying finanaal statements. 28 The Office ofFinancial IvIanagement noted that the RSM
Report analyzed the annual audits and the monthly account statements for the Nation's  three

inveshnent accounts-the AG Edwards 3010, Mercantile 7769, and Mercantile 7750-which

held the Land Acquisition Fund and the General Fund. The RSM Report shows when taking  the

entirety ofthe Settlement Funds into account from 1986 '? 1996, the Land Acquisition Fund was

eaming retums from 5.27% to 8.84% ivith an average retum  of  7.795%.

The RSM Report and annual audits show approximately $939,000 was distributed to theNation's

government m July 12, 1985, to be used for certain defined purposes.29 That amountincluded

the $100,000 Land Acquisition Fund and the $839,000 General Fund as established byCongress.
That year, the Land Acquisition Fund was approximately 10.65% ofthe SettlementFunds. The

RSM Report found that after factoring in interest-related deductions and investmentincome

earned in 1985-1986, the balance ofthe Land Acquisition Fund had risen to $108,661, byJuly 11,
1986. The RSM Report's analysis ofthe fonoiving years also calculated  the Land

26 Memcrandum from Bruce V. Eh4 Senior D'rector, RS2v![ US LAP, to Pbilip Bristol, Policy Advisor, Otace of  ""  o""' g
BIA,  at 2 (Feb. 14, 2018) (her=er  E3m Letter)

2017 Supplement.

2s Memorandum from Tonsa R Jcktal  Deputy ChiefFinancial  Officer  aal tor Office  ofFinancial  "  (PFXI "

Pauh Hart, Directcr Otfice o fidian g, rbked Feb. 26, 2020, r,gardrng  Analy'sis of  'vl-yandotb Nation's aca:iunig  oft.e

8
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Acquisition Fund as a percentage ofthe Settlement Funds, and allocated interest-relateddeductions
and interest eamed accordingly.

Available Rtrisfor  the Park Ciffl Purchase

The Nation purchased the Park City Parcel on November 25, 1992.3o The RSM Report foundthat
the Land Acquisition Fund had a balance of $173,647 on September 1, 1992, and accounted for

approximately 19.17% ofthe Settlement Act Fund.31 The RSM Report showed a deduction  of

$25,000 for the Park City Parcel from the Land Acquisition Fund and included a prorated deduction

of$l9,178toaccountforthenurnberofdaysafterthepurchaseofthelanduntilAugust31,  1993,the

end ofthe fiscal year on which these funds were not earning interest. TheRSM Report included this
deduction to "ensure that the interest and dividend income allocated tothe Land Acquisition  Fund

was not overstated."32 After the purchase o f the Park City Parcel, theRSM Report stated that the
remaining balance in the Land Acquisition Fund was $162,967, onAugust  31, 1993.33

Available Fundsfor the SMrter TractPurchase

The Nation purchased the Shriner Tract on July 12, 1996. The RSM Report states that the Land
Acquisition Fund had a balance of  $187,950 on September 30, 1995, and accounted for

approximately 1731 % ofthe Settlement Act Fund.' The Shriner Tract  purchase consumed

$180,000 ofthe Land Acquisition Fund with 80 days remaining until the end ofthe fiscal year. As a

result, RSM deducted a prorated amount of$39,452 from the account to "ensure that theinterest  and

divi4end income allocated to the Land Acquisition Fund was not overstated."35 After the purchase of
the Shriner Tract, the RSM Report states the remaining 'balance in the -Lana Acquisition Fund  was
$17,854 and the remaining balance o fthe General Fund was $857,853.

The Office o fFinancial Management reviewed the RSM Report and the underlying annualaudits.
The RSM Report deducted margin interest-related costs before interest earned was attributed to the

Land Acquisition Fund.-"" That calculation addressed the Gottlieb Report's critique ofthe KPMG
Report and ensured the growth ofthe Land Acquisition Fund was notoverstated. The Office of

Financial Management concluded the RSM Report's methodology, calculations, and assumptions are

consistent ivith indush7 standards and the RSM Report's conclusions are reliable.37

"  2017 Supplement, Exhibit  1 1992 Park  City  Purchase  Deed. See also RSM  Report  at 6.

31 RSM  Report at 6.

31 Bush Letter at 2,

"  RS}[  Report Exhibit  B.

341d

35 Bush Letter at 2.

36 Governor o fKansas v. i'iorton, 430 F. Supp. 2d 121)4,1217-20 (D. Kan. 2006) (hereinafter Governor o fKansas),
concluding that the Nation could apply investment interest to the Land Acquisition Fund; rev'd on other .orounds; Governor o f
Kansas  ii Kempthorne,  516 F. 3d 833,846 (10th Cir.  2008).

37 PFM  Memorandum.

9
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Conclusion

Affer reviewing the RSM Report, the Gottlieb Report, the KPMG  Report, and the audits and

other financial documents m the records, and after consulting with the Department's  Office  of

Finanaal Management regarding the annual audits and the RSM Report, we &id the Nation's

2017 Supplement and rebuttal ofthe Gottlieb Report to be convin  cing and reliable. The annual

audits ofthe Nation's Settlement Act Fund appear to be valid and reasonable. 'n'ie RSM Report
was based m those annual audits, which were unavailable to either KPMG or Gottlieb,  as well  as

the account statements both KPMG and Gotdieb analyzed. The RSM Report deducted costs

related to the margin interest loans prior to allocating interest income. The RSM Report also

prorated deductions h:i account for the number ofdays after each purchase a'i whidi these funds
were not earning interest These deductions avoid any over-statement ofinterest  eed.  The
resulting calculations show the Nation had sufficient Land Acquisition Funds to purchase both
the Park City Parcel m 1992  the Shriner Tract in 1996. We agree with  the methodology

relied on in the RSM Report and find its conclusions  reasonable.

Having found the RSM Report convincing and reliable evidence, we are persuaded by the
report's conclusion that the Land Acquisition Funds were sufficient to purchase both the Park
City Parcel and the Shriner Tract. We find that ivhen the Nation purdiased the Park City  Parcel
m November 4, 1992 it had suffiaent funds to do so m the Land Acquisition Fund The RSM
Report and annual audits indicate that as ofSeptember 1, 1992, the Land Acquisition Fund had a

balance of$l73,647. After the purchase ofthe Park City Parcel, the RSM Report showed the
remaining balance in the find  Acquisition Fund was $162,967.38

We also find that the RSM Report supports our previous condusion that when the Nation
purchased the Shriner Trad m July 12, 1996, it had sufficient funds in the Land Acquisition
Fund to do so: The RSM Report and annual audits indicated that as of  September 30, 1995, the
Land Acquisition Fund had a balance of$l87,950.39 This balance was sufficient jo acquire the
Shier  Trad  for $180,000 the fonowing year.

Eligibility  to Conduct  Garning

In the Department's 2014 Denial Letter, then Assistant Secretary-  Indian Affairs  declined to

make a determination whether the Park City Parcel, ifacqriired m tmt,  would  be eligible  for

gaming because he was unable to determine that the Nation had sufficient  Land Acquisition
Funds to purchase the Park City Parcel. Follosving the determination that the Nation  purchased
the park City Parcel svith Land Acquisition Funds, I now determine that the Nation may condud
garning pursuant to the "settlement ofa land dairn" exception to Section 2719 ofIGRA.  This
determination is consistent svith the Department's acquisition ofthe Shriner Tract as upheld by

the court m 2(X)6 m 'Ffi'yandotte Nation  v the NationalIndiaii  Gaming Commission.4o

-PId.

"  '9'9.iai'it!ov iVation v?v;a'lIndian Gaming  Commh,437  F. Supp. 2d at 1211 (D. Kan. 2006) (no appeal ta!<en).
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Acquisition  of  the Park  City  Parcel  in Tnist

kiSac&FoxNationv  A'orton,theUnitedStatesCourtofAppealsfortheTenthCircuitheldthat
the Settlement Act mandates that the Secretary acquire in trust land purchased with Land

Acquisition Funds.4' Here, the Nation purchased the Park City Parcel with Land Acquisition
Funds. Therefore, the Secretary is mandated to acquire  the Park  City  Parcel in trust.

The Department's hust land acquisition regulations governing notice and comment and requiring

the consideration ofcertain regulatory criteria at 25 C.F,R. Part 151 are  not applicable to

mandatory acquisitions oftnust land"  Instead, the Department has issued guidance governing

the review ofmandatory acquisitions.43 Pursuant to this policy guidance, the Department
requires a legal description ofthe property and performance ofenvironmental due diligence as

articulated in Section 3.1.3 ofthe Fee-to-TnrstHandbook.

LegalDescription  and  Title  to theProperty

The Nation's 2017 Supplement contains a deed dated November 25, 1992, and a Commitment

for Title Insurance in favor ofthe United States for the Park City Parcel as proofthat  the Nation
owns  the Park City Parcel.44 The Nation also submitted a legal  description  for  the

approximately 10.24 acre Park City Parcel.45 A legal description is included as Attachment  L

EnvironmentalDue  Diligence

It is well established that the environmental review requirements ofthe National Environmental

Policy Act (NEPA), 42 U.S.C. '9 4321, etseq., are not applicable to mandatory acquisitions.46

The due aigence requirements of  602 DM 2 (Real Property Pre-Acquisition Environmental

Site Assessments) are also not applicable to mandatory acquisitions."" Instead, the Department's

policies and procedures require the Department to perform due diligence by conducting an initial

site inspection and documenting the results. These steps are not, however, a precondition  to

completing the mandatory acquisition process. The BIA conducted  an environmental  site

inspection on May 8, 2018, at the Park City Parcel and found no issues ofconcern.""'

Additionally, a Phase I Environmental Site Assessment was prepared for the Park City Parcel  on

41 Sac&Fox.%'ationv.  iVorton,240F.3d  1250, 1260-61 (l0thCir.200l).

4 2 See 25 C.FR  § 151.10 and § 151.11.

4'3 See Echo Hawk  Memorandui  fi  Fee-To-TrustHaibook  v 56 - 60.

44' C l ETh'b'  and IS)-017 Suppement,  its 1 .

4 5 2017 Suppletnent, Exhibit  3.

46 See Ecbo Hay'trk Memorantium at 5, citing Sima Chh l! Babbirt, 65 F3d LCg 1512 (9th Cir. 19)5) (NEP.A  only

applies to discretional a,owcy actions); see also Sac & FacNation v ,%'ortort, 240 F3d  1:L"0, 1262-63 (10th Cir. 2001).

4 7 Fee-to-Tnm  Havdbook§  3.13 a 34.

4 8 Memorandum from Acting Division Chief, Division  o f  En'sironmental  ard Cul  Put'cs  h:i BL'i  Realtiy

OffiCer, DiV'iSiOn OfReal Es  'iCe-, regarding l'S'yatxdotte Nation'S Colise  Ca"iter %2  (Patk Cit'l,m)

(J:blaya 11, 2018). Note fre D.d  arxl s  other er.ts refer to th  Pat!< Cig  Parcel FE, the "Coliseum  Ca'iter Property."
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the Park CityParcel in trust. This satisfies the due diligence  requirements  of602  0M  2

Condusion

,After evaluating the new documentation  presented by the Nation, I find that the Nation

has rebutted the Gottlieb Report as well as the Department's  previous  conclusion  that

there was insufficient  Land Acquisition  Funds available to purchase the Park City Parcel.

Inow  conclade, based on the RSAal Report, the annual audits, the previous  submissions  by

ito  Nation  and th'  State, and the record before me, that there  were sufficient  Land

Acquisition  Funds to purchas,' boti"'i the Park City Parcel in 1992 and the Shriner Tract  in

1996.

The record shows that the Nation has adequately traced the Land Acquisition  Fund  and

its earnings to accoarit for the purchases using Land Acquisition  Funds.  Because the

Nation  made both purchases svith Land Acquisition  Funds, the Sattlement Act  requires

the Secretary to acquire the Park City Parcel in trust. As determined %- the Court in
'[Vyandott,' !! the National  Indiart Gaming Corrm,issiorr, this  acquisition  qualifies  as a

"settlement  of  a land claim" exception to the IGRA Section 2719 prohibition  on garning

on lands acquired after October 17, 1988. Therefore, once acquired  in trust,  the Nation

may conduct gaming  pursuant  to Section  2719 of  IGRA.

The Department ivill acquire the ParkCity  Parcel in trust  for  the Nation  as a mandatory

acquisition. Consistent ivith applicable law, the Regional Director shall immediately  ta.k= the

necessar>- stoops to acquira tl"ie Park Ci7  Par=el Lri trust.

Siricerel'>

Tara  Siv:enev

Assistant  Secretarv  - Indiar.  Affairs

49 20 IT Strpi:rr.enc Evliibit 20
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