
IN THE DISTRICT COURT OF CHEROKEE COUNTY 

STATE OF OKLAHOMA 

CHEROKEE NATION; 
CHEROKEE NATION BUSINESSES, LLC; 
CHEROKEE NATION ENTERTAINMENT, LLC, 

Plaintiff, 
V. 

(1) LEXINGTON INSURANCE COMPANY,
et al.,

Defendants. 

) 
) 
) 
) Case No. CV-20-150 
) 
) 
) 
) 
) 
) 
) 

THE NATION'S FIRST MOTION FOR PARTIAL 

SUMMARY JUDGMENT ON BUSINESS INTERRUPTION COVERAGE 

Cherokee Nation, Cherokee Nation Bnsinesses, LLC, and Cherokee Nation Entertainment, 

LLC, (collectively referred to in the singular and as the "Nation") snbmits its First Motion for Partial 

Summary Judgment (the "Motion") and respectfully requests this Court find that the all-risk Tribal 

Property Insurance Program ("TPIP") Policy (the "Policy") issued on behalf of the Defendant Insurers 

requires the Nation be indemnified for fortnitous losses related to the COVID-19 Pandemic Disaster 

("CPD") under its business interruption coverage. 1 This Motion does not address the Defendant 

Insurers' liability for ingress/ egress or interruption by civil authority, but reserves argument related to 

those provisions for another time. In support of this Motion, the Nation states: 

INTRODUCTION 

In July 2019, the Nation purchased an all-risk property insurance policy from Defendant 

Insurers that included business interruption coverage, but the Nation did not receive a copy of its 

Policy until weeks after the COVID-19 pandemic began. By January 31, 2020, the United States 

Secretary of Health and Human Services declared a public health emergency, and President Trump 

1 While the Plaintiffs all have separate policies (Policy Nos. 017471589/06 (Dec 37) 9109; (Dec 
31) 9496; and (Dec 15) 9110), they are all governed by TPIP USA FORM No. 15-i.e. the same
policy language-attached hereto as Ex. 5.



issued a Proclamation "to control the spread of the virus in the United States." 2 Thereafter, 

Governor Stitt declared a public health emergency in all ofOklahoma,3 and the Nation reasonably 

and responsibly closed its properties due to risk of direct physical loss or damage to the Nation's 

property. 4 Like other business owners, the Nation could not risk exposing employees, patrons, and 

tribal members to COVID-19. It would have been dangerous and irresponsible to continue to 

operate businesses without time to develop appropriate protective measures, as the only alternative 

would be to allow vulnerable people to potentially become sick and/or die from COVID-19. 

Despite the fact the Nation has already lost an employee to COVID, 5 Defendant Insurers 

have failed the Nation. While it cannot be disputed the Nation suffered a loss when it closed its 

properties due to a fortuitous event-the only requirement for indemnity under an all-risk policy­

Defendant Insurers failed to render payment as promised. Oklahoma law provides that an insurer 

breaches its duty of good faith and fair dealing when it unreasonably withholds payments.6 Yet 

instead of focusing on preventing the spread of disease to its employees and members, the Nation 

must fight its insurance carrier to recover already paid for benefits-risking furloughs, layoffs, and 

2 Ex. I, President Donald Trump, Proclamation on Declaring a National Emergency Concerning 
the Novel Coronavirus Disease (COVID-19) Outbreak (Mar. 13, 2020). 
3 Ex. 2, Oklahoma Governor J. Kevin Stitt, Executive Order 2020-07 Declaring COVID-19 a 
Public Emergency (March 15, 2020). 
4 Ex. 3, Principal Chief Chuck Hoskin, Jr., Cherokee Nation Emergency Disaster Declaration 
(March 16, 2020). 
5 K. Butcher, Beloved Cherokee Nation employee passes away due to COVID-19, KFOR (Apr. 20,
2020), https:/ /kfor.com/news/local/beloved-cherokee-nation-employee-passes-away-due­
to-covid-19 /. 
6 Newport v. USAA, 2000 OK 59, 19, 11 P.3d 190, 195, as corrected (Aug. 1, 2000) ("The essence 
of a bad-faith action is the insurer's unreasonable, bad-faith conduct, including the unjustified 
withholding of payment due under a policy."); Buzzard v. Farmers Ins. Co., 1991 OK 127, 824 
P.2d 1105, 1108-09 ("We held that the insurer is under a legal duty to act in good faith when
dealing with its insured. The insurer's duty includes, but is not limited to, the duty not to
unreasonably withhold payment of claims.").

2 



recession to its home counties. In response, the Court should require Defendant Insurers to fulfill 

their legal obligation owed to the Nation by declaring the Nation is entitled to indemnity for 

fortuitous losses related to the CPD under its business interruption coverage. 

MATERIAL FACTS 

I. The Nation purchased an all-risk property insurance policy, with business interruption

coverage, from Defendant Insurers for a term from July I, 2019 to July I, 2020. 

2. The Nation experienced a loss.

3. That loss was fortuitous.

ARGUMENTS AND AUTHORITIES 

I. SUMMARY JUDGMENT IS THE PROPER.

Summary judgment is appropriate when "there are no disputed questions of material fact

and the moving party is entitled to judgment as a matter of law." Haworth v. Jantzen, 2006 OK 

35, ,r 19; Okla. Dist. Ct. R. 13. This Motion is more precise in application, however, as "[t]he 

interpretation of an insurance policy, with its exclusions, is a question of law." Oklahoma 

Attorneys Mut. Ins. Co. v. Cox, 2019 OK CIV APP 25, ,r 8; Serra v. Estate of Broughton, 2015 OK 

82, ,r 10; Nat'! Am. Ins. Co. v. Gerlicher Co., LLC, 2011 OK CIV APP 94, ,r 8 ("Insurance policies 

are contracts interpreted as a matter oflaw."). That is all the Nation seeks through its Motion. 

For its part, the Court must determine if the Policy terms are unambiguous and, if so, 

"unambiguous insurance contracts are construed, as are other contracts, according to their terms." 

Ex. 4, Max True Plastering Co. v. US. Fid. & Guar. Co., 1996 OK 28, 912 P.2d 861, 869. But 

unlike other contracts, insurance policies have unique canons of constructions due to "their 

adhesive nature." Id. at 865. To that end, the Court must note that: 

1) ambiguities are construed most strongly against the insurer;
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2) in cases of doubt, words of inclusion are liberally applied in favor of the
insured and words of exclusion are strictly construed against the insurer;

3) an interpretation which makes a contract fair and reasonable is selected over
that which yields a harsh or unreasonable result;

4) insurance contracts are construed to give effect to the parties' intentions;

5) the scope of an agreement is not determined in a vacuum, but instead with
reference to extrinsic circumstances; and

6) words are given effect according to their ordinary or popular meaning.

Id. After the Court applies those principles to the Policy, granting summary judgment in favor of 

the Nation is appropriate. 7

11. THE POLICY PROVIDES BUSINESS INTERRUPTION COVERAGE.

The Policy provides business interruption coverage for "all risk of direct physical Joss or 

damage. "8 When business interruption coverage is triggered, Defendant Insurers must pay for the 

"actual loss sustained by the Named Insured for gross earnings as defined herein and rental value 

as defined herein resulting from such interruption of business, services, or rental value; less all 

charges and expenses which do not necessarily continue during the period of restoration." 9 But 

coverage is not limited to Jost revenues or the time the Nation's property is closed; instead, the 

7 Although insurance contract interpretation has no material facts, the standards are nonetheless 
stated as: To succeed on summary judgment, the Nation must show there is "no substantial 
controversy as to any material fact." Okla. Dist. Ct. R. 13. Summary judgment "should be granted 
where facts set forth in detail in affidavits, depositions, admissions on file, and other competent 
extraneous materials show there is no substantial conflict as to any material fact." RST Serv. Mfg., 
Inc. v. Musselwhite, 1981 OK 45, 628 P .2d 366, 368. When reviewing the record, inferences "must 
be viewed in the light most favorable to the non-moving party." Feightner v. Bank o_[Okla., NA., 
2003 OK 20, � 2, 65 P.3d 624, 627. Defendant Insurers cannot merely disagree with the Nation on 
a matter but must produce "a substantial controversy as to one material fact." Ross By & Through 
Ross v. City of Shawnee, 1984 OK 43,683 P.2d 535, 536. 
8 Ex. 5, TP IP Section III Business Interruption, Extra Expenses & Rental Income at 19 and Section 
IV General Conditions at 24. 
9 "Each occurrence is defined as a loss, incident or series of losses or incidents not otherwise 
excluded by this Policy and arising out of a single event or originating cause and includes all 
resultant or concomitant insured losses." Ex. 5, TPIP Section IV General Conditions (AF. 
Definitions) at 40. 
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extra expense and extended period of indemnity ( commonly called business interruption 

extension) provisions greatly expanded business intenuption coverage. More specifically, the 

extra expense provision obligates Defendant Insurers to pay the "necessary and reasonable extra 

expenses ... incuned by the Named Insured in order to continue as nearly as practicable the normal 

operation of the Named Insured's business following damage to or destruction of covered property . 

. . . " 10 Meanwhile, the business inte1TUption extension further expands the time period for 

indemnity: 

Business intenuption ... is extended for the additional length of 
time required to restore the business of the Named Insured to the 
condition that would have existed had no loss occurred commencing 
on either; 

a. the date on which the Company's liability would otherwise
terminate or;

b. the date on which rebuilding, repairing or replacement of
such property as has been lost, damaged or destroyed is actually
completed, whichever is later.

The Company's liability shall terminate no later than 180 (one 

hundred and eighty) days from the commencement date set forth 
above, unless a different time period is agreed to by the Company 
through an endorsement to this policy. 

Ex. 5, TPIP Section 111 Business Interruption, Extra Expenses & Rental Income at 21 (emphasis 

and coloring in original). While those provisions describe the breadth of business interruption 

coverage under the TPIP Policy, the central issue before the Court is when that coverage is 

triggered. That is an easy task here, however, because the TPIP Policy is an all-risk policy. 

10 Ex. 5, TPIP Section Ill Business Interruption, Extra Expenses & Rental Income at 19. 
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III. ALL-RISK INSURANCE POLICIES PROVIDE COVERAGE TO AN INSURED

WHEN: (1) THERE IS A LOSS, AND (2) THE LOSS IS FORTUITOUS.

Business interruption coverage exists "to put the Insured in as good a condition, so far as

practicable, the Insured would have been in if the loss had not occurred." C.f Gutkowski v. 

Oklahoma Farmers Union Mut. Ins. Co., 2008 OK CIV APP 8, ,r 12. But not all policies are created 

equal. For example, "named-peril" policies cover "only losses suffered from a peril enumerated in 

the policy." Ex. 6, Oklahoma Sch. Risk Mgmt. Tr. v. McAlester Pub. Sch., 2019 OK 3, ,r 16. All-

risk policies, in contrast, were "developed to protect the insured in cases where loss or damage to 

property is difficult or impossible to explain." Pillsbury Co. v. Underwriters at Lloyd's, London, 

705 F. Supp. 1396, 1399 (D. Minn. 1989). 11 With an all-risk policy the Nation is in the best position 

possible, as: 

All-risk insurance is thought to be advantageous in several respects: 
the coverage is presumably simpler to understand; duplication of 
coverages and premiums from separate, specified-risk policies is 
avoided; pressures toward adverse selection are minimized; and the 
policies are easier and less expensive for the insurer to administer. 
The most widely perceived advantage, however, is the avoidance of 
gaps in coverage: losses that would otherwise fall within the gaps of 
specified-risk coverage will be indemnified if a policy is deemed to 
be all-risk. 

1 NEW APPLEMAN ON INSURANCE LAW LIBRARY EDITION§ 1.06[4] (2019). Consequently, when 

the Nation purchased its all-risk policy, it purchased "a special type of insurance extending to risks 

not usually contemplated, and recovery under the policy will generally be allowed, at least for 

all losses of a fortuitous nature . . .  unless the policy contains a specific provision expressly 

excluding the loss from coverage." Ex. 7, Texas E. Transmission Corp. v. Marine Office-Appleton 

& Cox Corp., 579 F.2d 561, 564 (10th Cir. 1978) (emphasis added); Ex. 6, Oklahoma Sch. Risk 

11 Citing Morrison Grain Co. v. Utica Mut. Ins. Co., 632 F.2d 424, 430 (5th Cir.1980); Atlantic 
Lines Ltd v. American Motorists Ins. Co., 547 F.2d 11, 13 (2d Cir.1976). 
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Mgmt. Tr., 2019 OK 3,116; 5 NEW APPLEMAN ON INSURANCE LAW LIBRARY EDITION§ 44.02[2] 

(2019). That is due to the burden shift that accompanies all-risk policies: 

The insured under a specified-risk policy must establish not only 
that a loss occurred but also that the loss was caused by one of the 
specified, covered perils. Once this showing is made, the burden 
shifts to the insurer to show an applicable exclusion, if any. In 
contrast, the all-risk insnred needs to establish only that a loss 

occurred; the burden then shifts to the insurer to show that the loss 
was caused by an exception. Thus, where the cause of a loss is 
difficult to identify and prove, an all-risk policy can be highly 
beneficial to the insured. 

1 NEW APPLEMAN ON INSURANCE LAW LIBRARY EDITION § 1.06[4] (2019) (emphasis added). 

Simply put: "The insured's burden under an all risks policy is limited. The insured need only show 

that a loss occurred and that the loss was fortuitous." Pillsbury Co., 705 F. Supp. at 1399 

(emphasis added) (citing Ex. 7, Texas E. Transmission Corp., 579 F.2d at 564 (10th Cir. 1978)). 

A. A LOSS OCCURRED.

1. A loss occurs when property cannot be used for its intended purpose.

Like many other all-risk policies, direct physical loss or damage is not defined by the TPIP 

Policy, but nonetheless occurs when property is rendered unusable for its intended purpose. 12 That 

12 E.g., Gregory Packaging, Inc. v. Travelers Prop. Cas. Co. of Am., No. 2:12-CV-04418 WHW,
2014 WL 6675934 (D.N.J. Nov. 25, 2014) ("[P]roperty can be physically damaged, without 
undergoing structural alteration, when it loses its essential functionality."); Wakefern Food Corp. 
v. Liberty Mut. Fire Ins. Co., 406 N.J. Super. 524, 543-44 (App. Div. 2009) ("We therefore cannot
agree with the trial court's conclusion that "the definition of 'physical damage' cannot be extended
in this case to include the temporary loss of use due to a power interruption .... "); Stack 
Metallurgical Servs., Inc. v. Travelers Indem. Co. a/Connecticut, No. CIV. 05-1315-JE, 2007 WL 
464715, at *8 (D. Or. Feb. 7, 2007) ("[D]irect physical loss of or damage to" a furnace occurs 
when it cannot be used for "its ordinary expected purpose."); Motorists Mutual Insurance 
Company v. Hardinger, 13 l F. App'x 823 (3d Cir. 2005) (Physical loss or damage occurs when: 
"function is nearly eliminated or destroyed, or the structure is made useless or uninhabitable, or if 
there exists an imminent threat ... that would cause such loss of utility."); Prudential Prop. &

Cas. Ins. Co. v. Lillard-Roberts, No. CV-01-1362-ST, 2002 WL 31495830, (D. Or. June 18, 2002) 
(Physical loss occurs when property is "rendered uninhabitable."); Matzner v. Seaco Ins. Co., No. 
CIV. A. 96-0498-B, 1998 WL 566658, (Mass. Super. Aug. 12, 1998) ("I am persuaded by the
reasoning of those cases that have construed the phrase 'direct physical loss or damage' broadly,
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conclusion is clear from reading the Policy itself, as it contemplates physical loss or damage. 13 As 

elementary grammar dictates, physical damage must then be distinct from physical loss. 

Otherwise, the Policy would not place a disjunction between loss and damage. Simultaneously, 

the Policy also identifies and excludes perils like infidelity, loss of market, and fines�none of 

which require damage. Reading the policy as a whole, physical loss must mean something other 

than damage. Ex. 6, Oklahoma Sch. Risk Mgmt. Tr., 2019 OK 3,122 ("The parties' agreement is 

read as a whole giving the language its ordinary and plain meaning to carry out the parties' 

intentions."). 

But the Court does not need to delve into "the catacombs of insurance policy English" 

alone to find the definition of physical loss. Cf Ins. Co. of N. Am. v. Home & Auto Ins. Co., 256 

Ill. App. 3d 801,802,628 N.E.2d 643,644 (1993). Numerous courts have already illuminated that 

"dimly lit underworld" 14 and found the "only reasonable interpretation" is that physical loss occurs 

when property is rendered "unusable for its intended purpose." Ex. 8, Oregon Shakespeare Festival 

Ass 'n v. Great Am. Ins. Co., No. 1:15-CV-01932-CL, 2016 WL 3267247, at *7-9 (D. Or. June 7, 

2016). 15 "The majority of cases," in fact, support that position. TRA VCO Ins. Co. v. Ward, 715 F. 

to include more than tangible damage to the structure of insured property."); Murray v. State Farm 
Fire & Cas. Co., 203 W. Va. 477,493, 509 S.E.2d 1, 17 (1998) ("[A]n 'accidental direct physical 
loss' to insured property requires only that the property be damaged, not destroyed. Losses covered 
by the policy, including those rendering the insured property unusable or uninhabitable, may exist 
in the absence of structural damage to the insured property."); Sentinel Mgmt. Co. v. New 
Hampshire Ins. Co., 563 N.W.2d 296, 300 (Minn. Ct. App. 1997) (Direct physical loss occurs 
when "a building's function may be seriously impaired or destroyed and the property rendered 
useless by the presence of contaminants."). 
13 Indeed, physical loss must mean something distinct from damage or the carrier would have used 
the conjunctive "and," rather than disjunctive "or." 
14 Cf Ins. Co. o.fN. Am., 256 Ill. App. 3d 801,802,628 N.E.2d 643,644 (1993). 
15 As an aside, the Oregon opinion was subsequently vacated "on a joint stipulated request from 
the parties," presumptively for settlement purposes. Oregon Shakespeare Festival Ass 'n, No. 1: 15-
CV-0 1932-CL, 2017 WL 1034203, at * I. Regardless, the decision was never reversed on the merit
by the United States Court of Appeals for the Ninth Circuit.
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