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the defendant from the burdens of de-
fending the suit, including the burdens of
discovery.’’ Id. Joiner offers only conjec-
ture as to how the government’s interac-
tions with Simpson and Soofi led to his
injury, speculating that the government
may have aided in procuring weapons or
provided additional communications with
the terrorists on the day of the shooting.
These recitations are insufficient to estab-
lish that further discovery will overcome
the discretionary function exception and
defeat sovereign immunity. The district
court did not abuse its discretion by bar-
ring additional discovery.

* * *

For the foregoing reasons, we affirm.
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Background:  Attorney General, on behalf
of the State of Texas, brought action
against federally recognized Indian tribe,
seeking to enjoin the tribe from operating
certain gaming activities. The United
States District Court for the Western Dis-
trict of Texas, Philip R. Martinez, J., 2019
WL 639971, granted summary judgment in

favor of the State, 2019 WL 5026895, de-
nied Indian tribe’s motion for reconsidera-
tion, and, 2019 WL 5589051, granted Indi-
an tribe’s motion to stay the injunction
pending appeal. Indian tribe appealed.

Holdings:  The Court of Appeals, Willett,
Circuit Judge, held that:

(1) Ysleta del Sur Pueblo and Alabama and
Coushatta Indian Tribes of Texas Res-
toration Act, rather than more permis-
sive Indian Gaming Regulatory Act
(IGRA), governed Indian tribe’s gam-
ing activity;

(2) Indian tribe was subject to Texas’s
gaming regulations, which functioned
as surrogate federal law;

(3) balance of hardships favored perma-
nent injunction prohibiting Indian
tribe from operating gaming activities;
and

(4) even if Texas nuisance law reached
gaming activity, Indian tribe’s gaming
operation was not exempted, author-
ized, or otherwise lawful activity regu-
lated by federal law under the nui-
sance law, and thus, the law provided
basis for Attorney General to bring
action on State’s behalf.

Affirmed.

1. Federal Courts O3616(1)

The Court of Appeals reviews a trial
court’s grant of a permanent injunction for
abuse of discretion.

2. Federal Courts O3565

A district court abuses its discretion if
it (1) relies on clearly erroneous factual
findings or erroneous conclusions of law
when deciding to grant an injunction, or
(2) misapplies the factual or legal conclu-
sions when fashioning its injunctive relief.
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3. Federal Courts O3567, 3616(1)

A district court’s ruling on a motion
for injunctive relief is entitled to defer-
ence; but the Court of Appeals reviews de
novo any questions of law underlying the
district court’s decision.

4. Indians O334

Ysleta del Sur Pueblo and Alabama
and Coushatta Indian Tribes of Texas Res-
toration Act, rather than more permissive
Indian Gaming Regulatory Act (IGRA),
governed Indian tribe’s gaming activity;
Restoration Act and IGRA established dif-
ferent regulatory regimes with regard to
gaming, Restoration Act prevailed over
IGRA when gaming activities proposed by
Indian tribes falling under the Restoration
Act were at issue, and Indian tribe fell
under the Restoration Act.  25 U.S.C.A.
§ 1300g-6(a) (1987); Indian Gaming Regu-
latory Act § 2, 25 U.S.C.A. § 2701(5).

5. Statutes O1217, 1219

Where there is no clear intention oth-
erwise, a specific statute will not be con-
trolled or nullified by a general one, re-
gardless of the priority of enactment.

6. Courts O90(2)

Under the rule of orderliness, a panel
of the Court of Appeals may not overturn
another panel’s decision, absent an inter-
vening change in the law, such as by a
statutory amendment, or the Supreme
Court, or the en banc court.

7. Courts O90(2)

For a Supreme Court decision to sat-
isfy the rule of orderliness under which a
panel of the Court of Appeals may not
overturn another panel’s decision, absent
an intervening change in the law, the Su-
preme Court decision must be unequivocal,
not a mere hint of how the Supreme Court
might rule in the future; and it must be
more than merely illuminating with re-

spect to the case before the Court of Ap-
peals.

8. Indians O334
Indian tribe, which fell under the

Ysleta del Sur Pueblo and Alabama and
Coushatta Indian Tribes of Texas Restora-
tion Act, was subject to Texas’s gaming
regulations, which functioned as surrogate
federal law; all of Texas’s gaming restric-
tions operated as federal law on the tribe’s
reservations under the Restoration Act,
and the tribe agreed to the Restoration
Act’s gaming provisions as condition neces-
sary to gain the benefits of federal trust
status.  25 U.S.C.A. § 1300g et seq. (1987).

9. Courts O90(2), 92
The Court of Appeals is free to disre-

gard dicta from prior panel opinions when
the court finds it unpersuasive.

10. Injunction O1374, 1493
Balance of hardships favored perma-

nent injunction prohibiting Indian tribe
from operating gaming activities, including
live-called bingo and machines that looked
like slot machines; although tribe had in-
terest in self-governance and benefited
economically from gaming, the benefit was
only achievable via unlawful gaming, State
of Texas had interest in enforcing state
law, and injunction was the only way the
State could enforce its gaming law on the
tribe’s reservation.  25 U.S.C.A. § 1300g et
seq. (1987).

11. Indians O334
 Injunction O1374

Even if Texas nuisance law reached
gaming activity by Indian tribes, Indian
tribe’s gaming operation was not exempt-
ed, authorized, or otherwise lawful activity
regulated by federal law under the nui-
sance law, and thus, the law provided basis
for Attorney General to bring action on
State’s behalf seeking injunctive relief un-
der the Ysleta del Sur Pueblo and Ala-
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bama and Coushatta Indian Tribes of Tex-
as Restoration Act; gaming operation was
explicitly subject to injunctive action in
federal court if it was permissible under
Texas law, Restoration Act prohibited
tribe’s gaming activities, and Texas gam-
ing law, as authorized through the Resto-
ration Act, prohibited the gaming activity.
25 U.S.C.A. § 1300g et seq. (1987); Tex.
Civ. Prac. & Rem. Code Ann.
§ 125.0015(e).
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Court for the Western District of Texas,
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DON R. WILLETT, Circuit Judge:

For a generation, the State of Texas and
a federally recognized Indian tribe, the
Ysleta del Sur Pueblo, have litigated the
Pueblo’s attempts to conduct various gam-
ing activities on its reservation near El
Paso. This latest case poses familiar ques-
tions that yield familiar answers: (1) which
federal law governs the legality of the
Pueblo’s gaming operations—the Restora-
tion Act (which bars gaming that violates
Texas law) or the more permissive Indian
Gaming Regulatory Act (which ‘‘estab-
lish[es] TTT Federal standards for gaming
on Indian lands’’); and (2) whether the
district court correctly enjoined the Pueb-
lo’s gaming operations. Our on-point prece-
dent conclusively resolves this case. The
Restoration Act controls, the Pueblo’s
gaming is prohibited, and we affirm.

I. BACKGROUND

A. The Restoration Act

In 1987, Congress passed and President
Reagan signed the Ysleta del Sur Pueblo
and Alabama and Coushatta Indian Tribes
of Texas Restoration Act.1 But the Pueb-
lo’s ‘‘restoration’’ came with a catch: In
exchange for having its federal trust status
restored,2 the Pueblo agreed that its gam-
ing activities would comply with Texas law.

Section 107(a) of the Restoration Act is
unequivocal:

1. Pub. L. 100-89; 25 U.S.C. § 1300g et seq.
The updated United States Code omits the
Restoration Act, but as we noted last year,
‘‘the Restoration Act is still in effect.’’ Texas v.
Alabama-Coushatta Tribe of Tex., 918 F.3d
440, 442 n.1 (5th Cir. 2019), cert. denied, –––
U.S. ––––, 140 S.Ct. 855, 205 L.Ed.2d 459
(2020). The Act is available at https://www.
govinfo.gov/content/pkg/STATUTE-101/pdf/
STATUTE-101-Pg666.pdf.

2. Pub. L. 100-89, 101 Stat 666 (1987); 25
U.S.C. § 1300g et seq. In 1968, Congress rec-
ognized the Pueblo as a tribe and transferred
trust responsibilities to Texas. S. Rep. No.

100-90 (1987), at 7. In 1983, however, the
Texas Attorney General decided that the State
could not continue a trust relationship with
any Indian tribe because such an agreement
discriminates between tribal members and
other Texans based on national origin in vio-
lation of the State Constitution. Jim Mattox,
Opinion Re: Enforcement of the Texas Parks
and Wildlife Code within the Confines of the
Alabama-Coushatta Indian Reservation, No.
JM-17 (Mar. 22, 1983). So the Pueblo and
another Texas tribe sought a federal trust
relationship instead. See S. Rep. No. 100-90
(1987), at 7.
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All gaming activities which are prohibit-
ed by the laws of the State of Texas are
hereby prohibited on the reservation
and on lands of the tribe. Any violation
of the prohibition provided in this sub-
section shall be subject to the same civil
and criminal penalties that are provided
by the laws of the State of Texas. The
provisions of this subsection are enacted
in accordance with the tribe’s request in
Tribal Resolution No. T.C.-02-86[.]3

The Tribal Resolution is similarly clear.
The Pueblo requested that Congress add
language to § 107 ‘‘which would provide
that all gaming, gambling, lottery, or bin-
go, as defined by the laws and administra-
tive regulations of the State of Texas, shall
be prohibited on the Tribe’s reservation or
on tribal land.’’ And it committed ‘‘to pro-
hibit outright any gambling or bingo in
any form on its reservation.’’ Finally,
§ 107(c) gives Texas a mechanism to en-
force the gaming ban: ‘‘bringing an action
in the courts of the United States to enjoin
violations of the provisions of this sec-
tion.’’4

B. The Indian Gaming Regulatory Act

Not all tribes fall under the Restoration
Act. Many tribes conduct gaming opera-
tions under the less restrictive structure of
the Indian Gaming Regulatory Act. Enact-
ed one year after the Restoration Act,
IGRA aimed to establish uniform stan-
dards ‘‘to regulate gaming activity on Indi-
an lands if the gaming activity is not spe-
cifically prohibited by Federal law and is
conducted within a State which does not,

as a matter of criminal law and public
policy, prohibit such gaming activity.’’5

IGRA defines three classes of gaming,
with varying levels of regulation:

1 ‘‘Class I gaming’’ includes ‘‘social
games solely for prizes of minimal
value or traditional forms of Indian
gaming’’ associated with ‘‘tribal cere-
monies or celebrations.’’6 IGRA
tribes have ‘‘exclusive jurisdiction’’
over class I gaming.7

1 ‘‘Class II gaming’’ includes bingo and
card games ‘‘explicitly authorized’’ or
‘‘not explicitly prohibited’’ by state
law.8 But the definition excludes
‘‘electronic or electromechanical fac-
similes of any game of chance or slot
machines of any kind.’’9 IGRA tribes
may regulate class II gaming provid-
ed that they issue a self-regulatory
ordinance approved by the National
Indian Gaming Commission, which
administers IGRA.10

1 ‘‘Class III gaming’’ includes all forms
of gaming not included in class I or
II, such as slot machines, roulette,
and blackjack.11 Class III gaming is
prohibited unless the tribe obtains
federal and state approval.12

C. The Pueblo’s Gaming Activities &
Prior Litigation

Since obtaining federal status under the
Restoration Act, the Pueblo has repeatedly
pursued gaming, and the State of Texas
has repeatedly opposed it:

3. Pub. L. 100-89, § 107(a); 25 U.S.C. § 1300g-
6(a).

4. Pub. L. 100-89, § 107(c); § 1300g-6(c).

5. 25 U.S.C. § 2701(5).

6. Id. §§ 2703(6), 2710(a)(1).

7. Id. § 2710(a)(1).

8. Id. § 2703(7)(A).

9. Id. §§ 2703(7)(A), (B).

10. Id. § 2710(b).

11. Id. § 2703(8).

12. Id. § 2710(d).
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1 Ysleta I: In 1993, the Pueblo sued
Texas, arguing that the State re-
fused to negotiate a compact in good
faith under IGRA that would permit
Class III gaming.13 We disagreed,
explaining that ‘‘the Tribe has al-
ready made its ‘compact’ with the
State of Texas, and the Restoration
Act embodies that compact.’’14 We
concluded ‘‘not only that the Resto-
ration Act survives today but also
that it—and not IGRA—would gov-
ern the determination of whether
gaming activities proposed by the [ ]
Pueblo are allowed under Texas law,
which functions as surrogate federal
law’’ on the lands of Restoration Act
tribes.15

1 Ysleta II: In 1999, Texas sued the
Pueblo to enjoin gaming on the res-
ervation.16 The district court granted
summary judgment for the State.17 It
concluded that the Pueblo’s gaming
did not comply with Texas laws and
regulations and forbade the Pueblo
from engaging in ‘‘ ‘regulated’ gam-
ing activities unless it complies with
the pertinent regulations.’’18 After
considering equitable factors, the
district court permanently enjoined

the Pueblo from continuing its gam-
ing activities.19 We upheld the injunc-
tion.20

1 Other Litigation: Further litigation
ensued over the next two decades,
including two determinations that
the Pueblo was in contempt of the
injunction.21

D. The Current Lawsuit

After a court enjoined the Pueblo’s ille-
gal ‘‘sweepstakes’’ gaming,22 the Pueblo
announced that it was ‘‘transitioning to
bingo.’’23 The State inspected the Pueblo’s
Speaking Rock Entertainment Center and
found live-called bingo and thousands of
machines that ‘‘look and sound like Las-
Vegas-style slot machines’’ available to the
public round the clock.

Texas sued to enjoin the Pueblo from
operating these gaming activities, argu-
ing that they violate Texas laws and
regulations. The district court agreed
and granted the State’s motion for sum-
mary judgment. The Pueblo moved for
reconsideration. Two weeks later, we re-
affirmed in Alabama-Coushatta ‘‘that the
Restoration Act and the Texas law it in-
vokes—and not IGRA—govern the per-

13. Ysleta del Sur Pueblo v. Texas (‘‘Ysleta I’’),
36 F.3d 1325, 1325 (5th Cir. 1994).

14. Id. at 1335.

15. Id.

16. Texas v. del Sur Pueblo (‘‘Ysleta II’’), 220 F.
Supp. 2d 668, 687 (W.D. Tex. 2001), modified
(May 17, 2002), aff’d sub nom. State v. del sur
Pueblo, 31 F. App’x 835 (5th Cir. 2002), cert.
denied, 537 U.S. 815, 123 S.Ct. 83, 154
L.Ed.2d 20 (2002).

17. Id. at 687.

18. Id. at 690, 695–96.

19. Id. at 695–97.

20. Ysleta, 31 F. App’x at 835.

21. See generally Texas v. Ysleta Del Sur Pueb-
lo, 431 F. App’x 326 (5th Cir. 2011); Texas v.
Ysleta del Sur Pueblo, No. EP-99-CV-320-KC,
2016 WL 3039991, at *22–26 (W.D. Tex. May
27, 2016); Texas v. Ysleta del sur Pueblo, No.
EP-99-CV-320-KC, 2015 WL 1003879, at *15–
20 (W.D. Tex. Mar. 6, 2015).

22. See Ysleta del Sur Pueblo, 2016 WL
3039991, at *26–27.

23. See Marty Schladen, Tiguas Ending Sweep-
stakes, Starting Bingo, EL PASO TIMES (July 23,
2016), available at https://www.elpasotimes.
com/story/news/local/el-paso/2016/07/23/
tiguas-ending-sweepstakes-starting-bingo/
87458650/.
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missibility of gaming operations’’ on
lands of tribes bound by the Restoration
Act.24 We also noted that ‘‘[t]hough Ysle-
ta I arose in the context of the Pueblo’s
trying to conduct IGRA class III gam-
ing, Ysleta I does not suggest that the
conflict between the Restoration Act and
IGRA is limited to class III gaming.’’25

Soon after Alabama-Coushatta, the dis-
trict court denied the Pueblo’s motion for
reconsideration and permanently enjoined
the Pueblo’s operations. But the district
court granted the Pueblo’s motion to stay
the injunction pending appeal, declaring
the permanent injunction ‘‘effective ninety
(90) days after all opportunities for appeal
have been exhausted.’’

II. STANDARD OF REVIEW

[1–3] We review a trial court’s grant of
a permanent injunction for abuse of discre-
tion.26 A district court abuses its discretion
if it (1) ‘‘relies on clearly erroneous factual
findings’’ or ‘‘erroneous conclusions of law’’
when deciding to grant the injunction, or
(2) ‘‘misapplies the factual or legal conclu-
sions when fashioning its injunctive re-
lief.’’27 ‘‘Under this standard, the district
court’s ruling is entitled to deference.’’28

‘‘[B]ut we review de novo any questions of

law underlying the district court’s deci-
sion.’’29

III. DISCUSSION

As in previous cases, the Pueblo avers
that IGRA, not the Restoration Act, gov-
erns its ability to conduct gaming on its
reservation. As in previous cases, we dis-
agree.

A. The Restoration Act governs the
Pueblo’s gaming activity.

[4] Texas insists that the Restoration
Act—not IGRA—controls. The Pueblo ar-
gues that the two laws can be read and
applied harmoniously, but if not, IGRA
controls. The district court determined
that under our precedent the Restoration
Act and IGRA are incompatible and that
the specific provisions of the former pre-
vail over the general provisions of the lat-
ter. The district court is correct.

[5] Ysleta I—a case between the same
two parties—is squarely on point. In Ysle-
ta I, we determined that ‘‘(1) the Restora-
tion Act and IGRA establish different reg-
ulatory regimes with regard to gaming,’’30

and ‘‘(2) the Restoration Act prevails over
IGRA when gaming activities proposed by
the Ysleta del Sur Pueblo are at issue.’’31

24. 918 F.3d at 449.

25. Id. at 444 n.5.

26. Peaches Entm’t Corp. v. Entm’t Repertoire
Assocs., Inc., 62 F.3d 690, 693 (5th Cir. 1995).

27. Id.

28. Frew v. Janek, 780 F.3d 320, 326 (5th Cir.
2015) (internal quotation marks omitted).

29. Id. (internal quotation marks omitted).

30. We ‘‘f[ou]nd it significant that § 107(c) of
the Restoration Act establishes a procedure
for enforcement of § 107(a) which is funda-
mentally at odds with the concepts of IGRA.’’
Ysleta I, 36 F.3d at 1334. Specifically, under
Restoration Act § 107(c), Texas may sue in

federal court to enjoin the Tribe’s violation of
§ 107(a). 25 U.S.C. § 1300g–6(c).

31. Ysleta I, 36 F.3d at 1332. As the Supreme
Court has emphasized, ‘‘where there is no
clear intention otherwise, a specific statute
will not be controlled or nullified by a general
one, regardless of the priority of enactment.’’
Crawford Fitting Co. v. J.T. Gibbons, Inc., 482
U.S. 437, 445, 107 S.Ct. 2494, 96 L.Ed.2d 385
(1987) (quoting Radzanower v. Touche Ross &
Co., 426 U.S. 148, 153, 96 S.Ct. 1989, 48
L.Ed.2d 540 (1976)) (brackets omitted). Here,
Congress did not show a ‘‘clear intention’’ in
IGRA (a general statute that applies to tribes
nationwide) to repeal the Restoration Act (a
specific statute that only applies to two Texas
tribes). Nor did Congress include a blanket
repealer clause as to other laws that conflict
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In other words, the Restoration Act ‘‘gov-
ern[s] the determination of whether gam-
ing activities proposed by the [ ] Pueblo
are allowed under Texas law, which func-
tions as surrogate federal law.’’32

[6, 7] Just last year—twenty-five years
after Ysleta I—we reaffirmed its reasoning
and conclusion in Alabama-Coushatta.33

And we re-reaffirm today 34: The Restora-
tion Act and IGRA erect fundamentally
different regimes, and the Restoration
Act—plus the Texas gaming laws and reg-
ulations it federalizes—provides the frame-
work for determining the legality of gam-
ing activities on the Pueblo’s lands.

B. Under the Restoration Act, all of
Texas’s gaming restrictions operate
as federal law on the Pueblo’s reser-
vations.

[8] We held in Ysleta I and reaffirmed
in Alabama-Coushatta that Texas gaming

law ‘‘functions as surrogate federal law’’ on
the land of Restoration Act tribes.35 In-
deed, the Pueblo agreed to the Restoration
Act’s gaming provisions as a condition nec-
essary to gain the benefits of federal trust
status. In this case, the Pueblo argues that
§ 107(a) of the Restoration Act does not
bar its bingo activities because Texas regu-
lates rather than prohibits bingo. The
Pueblo contends that (1) ‘‘prohibit’’ has a
special meaning in federal Indian law as
used by the Supreme Court in Cabazon
Band,36 and (2) courts should apply the
Cabazon Band criminal-prohibitory/civil-
regulatory distinction as the Supreme
Court did when applying IGRA.

[9] This issue was also decided in Ysle-
ta I. We held that ‘‘Congress—and the
Tribe—intended for Texas’ gaming laws
and regulations to operate as surrogate
federal law on the Tribe’s reservation in

with IGRA. Rather, when enacting IGRA soon
after the Restoration Act, Congress explicitly
stated in two different provisions that IGRA
should be considered in the context of other
federal law. See 25 U.S.C. § 2701(5) (‘‘The
Congress finds that TTT Indian tribes have the
exclusive right to regulate gaming activity on
Indian lands if the gaming activity is not
specifically prohibited by federal law.’’); id.
§ 2710(b)(1)(A) (explaining that tribes may
engage in class II gaming if, among other
things, ‘‘such gaming is not otherwise specifi-
cally prohibited on Indian lands by Federal
law’’). Plus, as the Ysleta I court noted, ‘‘in
1993, Congress expressly stated that IGRA is
not applicable to one Indian tribe in South
Carolina, evidencing in our view a clear in-
tention on Congress’ part that IGRA is not to
be the one and only statute addressing the
subject of gaming on Indian lands.’’ Ysleta I,
36 F.3d at 1335.

32. Id. And, as we noted in Ysleta I, ‘‘[i]f the
[Pueblo] wishes to vitiate [the gaming provi-
sions] of the Restoration Act, it will have to
petition Congress to amend or repeal the Res-
toration Act rather than merely comply with
the procedures of IGRA.’’ Id.

33. Alabama-Coushatta, 918 F.3d at 442.

34. We follow a consistently applied rule of
orderliness. Under this ‘‘well-settled Fifth Cir-
cuit rule,’’ a panel ‘‘may not overturn another
panel’s decision, absent an intervening
change in the law, such as by a statutory
amendment, or the Supreme Court, or [the]
en banc court.’’ Jacobs v. Nat’l Drug Intelli-
gence Ctr., 548 F.3d 375, 378 (5th Cir. 2008).
‘‘For a Supreme Court decision to satisfy [the]
rule of orderliness, it must be unequivocal,
not a mere ‘hint’ of how the Court might rule
in the future.’’ Mercado v. Lynch, 823 F.3d
276, 279 (5th Cir. 2016) (quoting United
States v. Alcantar, 733 F.3d 143, 146 (5th Cir.
2013)). And it ‘‘must be more than merely
illuminating with respect to the case before’’
us. In re Tex. Grand Prairie Hotel Realty,
L.L.C., 710 F.3d 324, 331 (5th Cir. 2013).

35. Ysleta I, 36 F.3d at 1334–35; Alabama-
Coushatta, 918 F.3d at 442.

36. California v. Cabazon Band of Mission In-
dians, 480 U.S. 202, 107 S.Ct. 1083, 94
L.Ed.2d 244 (1987).
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Texas.’’37 And again, the Pueblo’s tribal
resolution urged Congress to pass ‘‘lan-
guage which would provide that all gam-
ing, gambling, lottery, or bingo, as defined
by the laws and administrative regula-
tions of the State of Texas, shall be pro-
hibited on the Tribe’s reservation or on
tribal land.’’38 Under our rule of orderli-
ness,39 the Pueblo’s arguments are fore-
closed by decades-old precedent.40 Like the
district court, we conclude that, under
Ysleta I, ‘‘the [Pueblo] is subject to Texas’s
regulations,’’ which function as surrogate
federal law.

C. The district court did not abuse its
discretion by granting Texas injunc-
tive relief against the Pueblo’s gam-
ing.

[10] The Pueblo challenges a specific
part of the district court’s permanent in-
junction analysis: the balancing of equities.
Specifically, the Pueblo asserts that the
district court erred because the balance of
equities did not favor a permanent injunc-

tion given the significant economic impact
of their gaming operations.

Here, too, we side with the district
court: ‘‘[A]lthough the Tribe has an inter-
est in self-governance, the Tribe cannot
satisfy that interest by engaging in illegal
activity.’’ Allowing ongoing operations
would countenance ongoing violations. Yes,
the Pueblo benefits economically from
gaming, but even if this is deemed a public
interest rather than a private one, it is
only achievable via unlawful gaming.41 As
the district court noted, Texas ‘‘and its
citizens have an interest in enforcing State
law, and seeking an injunction is the only
way that the State may enforce its gaming
law on the Pueblo reservation.’’42 The bal-
ance of hardships tips unquestionably in
the State’s favor.

The district court in Ysleta II also
weighed equitable factors and determined
that ‘‘[t]he fruits of [the Pueblo’s] unlawful
enterprise are tainted by the illegal means
by which those benefits have been ob-
tained.’’43 We summarily affirmed.44 Here,
too, ‘‘because the Tribe’s operations run

37. 36 F.3d at 1334 (emphasis added). To
reach this conclusion, we considered the text
and legislative history of the Restoration Act.
Id. at 1333–34. The Ysleta I court emphasized
the Pueblo’s commitment to prohibit all gam-
bling on their reservation, as memorialized in
Tribal Resolution No. T.C.-02-86, which the
Restoration Act incorporates in § 107(a). Id.
Plus, the Ysleta I court noted that, as an
enforcement mechanism, ‘‘Congress provided
in § 107(a) that ‘[a]ny violation of the prohibi-
tion provided in this subsection shall be sub-
ject to the same civil and criminal penalties
that are provided by the laws of the State of
Texas.’ 25 U.S.C. § 1300g–6(a) (emphasis add-
ed). Again, if Congress intended for the Caba-
zon Band analysis to control, why would it
provide that one who violates a certain gam-
ing prohibition is subject to a civil penalty?’’
Id.

38. Tribal Resolution No. T.C.-02-86 (emphasis
added).

39. See supra note 34. The Pueblo has argued
that the findings in Ysleta I are merely per-
suasive dicta, but the district court already
rejected that argument in Ysleta II, which we
summarily affirmed. Ysleta II, 220 F. Supp.
2d at 687. Even assuming it was dicta, ‘‘[w]e
are free to disregard dicta from prior panel
opinions when we find it unpersuasive.’’ Crose
v. Humana Ins. Co., 823 F.3d 344, 349 n.1
(5th Cir. 2016) (internal quotation marks and
citation omitted). Here, we do not.

40. Alabama-Coushatta, 918 F.3d at 449 n.21
(quoting Ysleta I, 36 F.3d at 1333–34) (recog-
nizing the rule of orderliness and reaffirming
Ysleta I’s conclusion).

41. See Idaho v. Coeur d’Alene Tribe, 794 F.3d
1039, 1046 (9th Cir. 2015).

42. See Restoration Act § 107(c).

43. Ysleta II, 220 F. Supp. 2d at 697.

44. Ysleta, 31 F. App’x at 835.
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contrary to Texas’s gaming law, the bal-
ance of equities weighs in favor of the
State.’’45 The district court did not abuse
its discretion.

D. The Texas Attorney General had au-
thority to bring this suit.

Finally, the Pueblo argues that Texas—
through its Attorney General—lacked au-
thority to seek relief under the Restora-
tion Act. In prior litigation, the Pueblo has
conceded Texas’s authority to sue under
the Restoration Act.46 But in this case, the
Pueblo cites a 1999 district court order
from a previous Restoration Act suit
brought by Texas.47 There, the district
court initially questioned the Attorney
General’s authority to bring suit, but ulti-
mately concluded, after Texas amended its
complaint to include a state nuisance claim,
that the Attorney General had the authori-
ty under both Texas and federal law to
enjoin violations of the Restoration Act.48

The Pueblo seems to suggest that the
Restoration Act alone doesn’t provide the
requisite authority to sue, yet it acknowl-

edges that courts have held that Texas
nuisance law provides an affirmative basis
for the Attorney General to sue on the
State’s behalf. Notably, Texas invoked its
nuisance laws when pursuing this case. So
even assuming the 1999 district court or-
der stands for the claimed proposition, it
matters not here.

[11] Next, the Pueblo argues that Tex-
as nuisance law—as amended in 2017—no
longer provides an affirmative basis for
Texas’s suit. The amendments explain that
‘‘[t]his section does not apply to an activity
exempted, authorized, or otherwise lawful
activity regulated by federal law.’’49 Even
assuming this provision reaches gaming
activities, the Pueblo’s activity is not ‘‘ex-
empted, authorized, or otherwise lawful ac-
tivity regulated by federal law.’’50 First,
the Pueblo’s gaming operation is not ‘‘ex-
empted’’ from federal law; rather, it’s ex-
plicitly subject to injunctive action in fed-
eral court if it’s impermissible under Texas
law.51 Second, the Pueblo’s gaming is not
‘‘authorized’’ by federal law; indeed, the
Restoration Act explicitly prohibits the

45. Texas v. Ysleta del Sur Pueblo, No. EP-17-
CV-179-PRM, 2019 WL 639971, at *14 (W.D.
Tex. Feb. 14, 2019).

46. Brief of Appellants at 22, Texas v. Ysleta
Del Sur Pueblo, 431 F. App’x 326 (5th Cir.
2011) (No. 10-50804), 2010 WL 5625027
(contending that Congress limited Texas’s
remedies to ‘‘the right to bring an action in
federal court to enjoin alleged violations of
the ‘gaming activities’ section of the Restora-
tion Act’’); Brief of Appellants at 19, Ysleta del
Sur Pueblo v. Bush, 192 F.3d 126 (5th Cir.
1999) (No. 98-50859), 1999 WL 33658598
(acknowledging that ‘‘[t]he State of Texas may
bring an action in the courts of the United
States to enjoin gaming activities of the Pueb-
lo under the Restoration Act’’).

47. See Texas v. Ysleta del Sur Pueblo, 79 F.
Supp. 2d 708, 714 (W.D. Tex. 1999), aff’d sub
nom. State v. Ysleta del Sur, 237 F.3d 631 (5th
Cir. 2000)).

48. Ysleta II, 220 F. Supp. 2d at 676 (‘‘After
the Attorney General filed an Amended Com-
plaint, the district court, by its order of Janu-
ary 13, 2002, overruled another motion to
dismiss, concluding that the Attorney General
had the authority to bring this action.’’).

49. TEX. CIV. PRAC. & REM. CODE § 125.0015(e).
According to the statute, this provision was
added to expand the law to include web-based
operations connected to specific forms of
criminal activity, like prostitution. See id.
§ 125.0015(c). There is no indication that this
provision relates to whether gambling is a
common nuisance.

50. Id. § 125.0015(e).

51. 25 U.S.C. §§ 1300g-6(a), (c).
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Pueblo’s gaming activities: ‘‘All gaming ac-
tivities which are prohibited by the laws of
the state of Texas are hereby prohibited
on the reservation and lands of the
tribe.’’52 Third, the Pueblo’s gaming is not
‘‘regulated’’ by federal law, nor is it ‘‘other-
wise lawful.’’ As discussed, Texas gaming
law—federalized through the Restoration
Act—prohibits the Pueblo’s activities.53

Any argument that the Pueblo’s illegal
gaming is ‘‘exempted’’ yet also ‘‘author-
ized’’ by law is absurd. Multiple Federal
courts have repeatedly recognized that
Texas—through its Attorney General—
possesses the capacity to sue under the
Restoration Act.54

IV. CONCLUSION

Our settled precedent resolves this dis-
pute: The Restoration Act governs the le-
gality of the Pueblo’s gaming activities and
prohibits any gaming that violates Texas
law. The district court correctly applied
that straightforward precedent, and we
AFFIRM the district court’s judgment.
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Background:  Nonprofit, nontheist advo-
cacy group brought action against state
officials, seeking declaratory and injunctive
relief for constitutional claims including vi-
olations of its First Amendment rights and
unbridled discretion under the First
Amendment, arising from removal of
group’s Bill of Rights nativity exhibit from
state capitol building and denial of applica-
tions to display the exhibit, which officials
stated had no public purpose and purpose-
fully mocked Christians and Christianity.
The United States District Court for the
Western District of Texas, Sam Sparks,
Senior District Judge, 2016 WL 7388401,
entered judgment declaring that officials
violated group’s First Amendment rights
and granted summary judgment to officials
on the unbridled discretion claim. Both
sides appealed.

Holdings:  The Court of Appeals, Higgin-
son, Circuit Judge, held that:

52. Id. § 1300g-6(a).

53. Id.

54. See, e.g., Ysleta del Sur Pueblo, 79 F. Supp.
2d at 710 (‘‘[T]he Restoration Act allows the
State of Texas to bring suit in federal court to
enjoin any such violations [of the Restoration
Act].’’); Alabama-Coushatta Tribes of Tex. v.

Texas, 208 F. Supp. 2d 670, 680 (E.D. Tex.
2002) (‘‘The injunction sought by the State of
Texas is authorized by both state and federal
statutes.’’); see also Ysleta del Sur Pueblo,
2016 WL 3039991, at *27 (upholding the in-
junction sought by Texas against the Pueblo
pursuant to the Restoration Act).


