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STATEMENT OF IDENTITY, INTEREST IN THE CASE AND 

AUTHORITY TO FILE 

 

The Alabama-Coushatta Tribe of Texas (the “Alabama-Coushatta”) is a 

sovereign, federally recognized self-governing Indian tribe located near 

Livingston, Texas that, like the Ysleta del Sur Pueblo (the “Pueblo”), holds and has 

held Indian lands in the State of Texas, since before Texas became a state.  The 

Alabama-Coushatta have an exceptional interest in the outcome of this appeal to 

ensure that the Indian Nonintercourse Act, 25 U.S.C. § 177, is applied to all Indian 

lands within the State of Texas.  Specifically, the Alabama-Coushatta write to 

address the district court’s refusal to apply the Indian Nonintercourse Act to lands 

of a federally recognized Indian Tribe in the State of Texas.  

 The Alabama-Coushatta have sought, and obtained, consent from both 

Appellant and Appellee to the filing of this Brief.  In doing so, the Alabama-

Coushatta note that this brief was not authorized in whole or in part by counsel for 

its members, or its counsel - fund the preparation or submission of this Brief.  See 

FED. R. APP. P. 29(a)(4)(E).   

PRELIMINARY STATEMENT 

If the Pueblo perfected title under the Spanish land grant of 1848, later 

accepted as valid by the United States in the Treaty of Guadalupe Hildalgo, those 

lands are protected under the Indian Non-Intercourse Act.  The Non-Intercourse 

Act has already been applied to aboriginal lands of the Alabama-Coushatta Tribe 
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of Texas, in Texas.  The Act should similarly be applied to aboriginal lands held in 

Texas by the Pueblo.  

ARGUMENT 

I. The Indian Non-Intercourse Act Applies in Texas 

The Supreme Court has recognized the American Indians’ right to occupy 

and possess their aboriginal homelands since the early nineteenth century.  

Johnson v. M’Intosh, 21 U.S. 543, 574 (1823); see also United States v. Cook, U.S. 

(Wall.) 591, 592 (1874).  Known as “aboriginal title,” it is “as sacred as fee simple 

of the whites.”  United States v. Santa Fe Pac. R. Co., 314 U.S. at 345. 

“The law of aboriginal title applies to lands in the United States, even when 

formerly held by Spain, Mexico or the Republic of Texas.”  Alabama-Coushatta 

Tribe of Tex. v. United States, No. 3-83 2000 WL 1013532 at *44 (Fed. Cl. 

June 19, 2000), citing Lipan Apache v. United States, 180 Ct. Cl. 487 at 493 

(1967).  In the absence of a clear and plain indication in the public records that the 

sovereign intended to extinguish all of the [claimants’] rights in their property, 

Indian title continues.  Alabama-Coushatta Tribe of Texas at *45 citing Lipan 

Apache, 180 Ct. Cl. at 492 (quoting Santa Fe, 314 U.S. at 353). 

To afford aboriginal title proper respect, the law requires that its termination, 

or “extinguishment” may occur only through an affirmative, formal act by the 
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sovereign.  Alabama-Coushatta Tribe of Tex. at *44, citing Santa Fe 314 U.S. at 

347); Lipan Apache, Ct. Cl. at 492. 

Texas attained statehood on “equal footing with the original States in all 

respects whatever.”  Alabama-Coushatta Tribe of Texas *62 citing Joint 

Resolution of December 29, 1845, 9 Stat. 108; United States v. Texas, 339 U.S. at 

713.  “The United States Constitution, treaties and federal statutes became 

applicable to the State of Texas and the Indians within Texas’ borders on 

December 29, 1845.”  Alabama-Coushatta Tribe of Texas at *62 citing Lipan 

Apache, 180 Ct. Cl. at 499; United States v. Texas, 339 U.S. 707, 70 S. Ct. 918, 94 

L. Ed. 122; Oneida Indian Nation v. County of Oneida, 414 U.S. at 670.  

Protecting “sacred” aboriginal title is accomplished through application of 

the Non-Intercourse Act, 25 U.S.C. § 177 which reads: 

No purchase, grant, lease, or other conveyance of lands, 

or of any title or claim thereto, from any Indian nation or 

tribe of Indians, shall be of any validity in law or in 

equity, unless the same be made by treaty or convention 

entered into pursuant to the Constitution. 

 

Like in Alabama-Coushatta Tribe of Texas, the law of aboriginal title 

applies in this case, if the Pueblo’s aboriginal title was established by Spain and 

Mexico before Texas became a state.  Also, as in Alabama-Coushatta Tribe of 

Texas, federal statutes such as the Non-Intercourse Act, became applicable to the 

State of Texas and the Indians within Texas’ borders on December 29, 1845.  This 
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means that any attempt to “extinguish” title to the Pueblo’s lands required 

Congressional approval to be valid.  Absent a clear and plain indication of 

Congressional desire to extinguish the Pueblo’s rights by treaty or convention in 

the public records, any encumbrance on the Pueblo’s aboriginal rights is void and 

in violation of federal law, as directed by the Indian Non-Intercourse Act.  It is 

undisputed that Congress has never extinguished the Pueblo’s aboriginal rights.  

As in Alabama-Coushatta Tribe of Texas, Indian title therefore continues with the 

Pueblo.  

CONCLUSION 

The Indian Non-Intercourse Act protects the Pueblo’s aboriginal rights, if 

established, to the subject land at issue.  Only Congress can extinguish the 

Pueblo’s aboriginal title.  Congress has not done so.  Title today to the land at issue 

rests with the Pueblo.  

May 14, 2021    Respectfully submitted,  

 

/s/ Frederick R. Petti  
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