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THE TROPE OF
THE VANIGHING
INPIAN

39 YALE LAW
JOURNAL 307
(1926)

7 \OWA LAW
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(1930)




THE TROPE OF
THE INPIAN AS
THE EXOTIC
OTHER IN NEEP
OF SALVATION

W53 COMMERCIAL
LAW JOURNAL 66
(1948 )

2Z COLUMBIA

GOLUM BI AZs
LAW REVIEW

VOL. XXII FEBRUARY, 1522 NO.

NATIONALS WITHOUT A NATION: THE NEW YOR!
STATE TRIBAL INDIANS

California Law Review

Volume XIV MARCI—I 1926 Number 3

The Legal Status
of the California Indian

14 CALIFORNIA (Concluded)
?;t\;v (,'Z‘i";j‘w IATUS: THE SUPREME COURT AND THE EXECUTIVE

T N ORDER to ascertain the legal status of the normal citizen if 18



THE TROPE OF NORMALIZING
INPIAN LAW — BUT STILL TRYING
TO SAVE INPIANS FROM
THEMSELVES

38 OREGON
LAW REVIEW
193 (1959)

1Z ABA
JOURNAL 37
(1926)




GOVERNMENTAL POWER AND NEW YORK INDIAN LAN
REASSESSMENT OF A PERSISTENT PROBLEM OF
FEDERAL-STATE RELATIONS*

THE TROPE OF
RAPICALIZEP
INPIANS

By GERALD GUNTHER*"®*

::INDIANS ON THE Warpath Here™—so, in a headline more like

than to terrorize, a New York City tabloid recently characterize
court action by the Tuscarora Indians to invalidate, for lack of federal
New York Power Authority's appropriation of reservation lands for ¢
of the Niagara River Power Project.* Through reports such as these, m
for the first time that Indian tribes indeed still reside in New York—;
the once mighty Iroquois Confederacy, some 7,000 strong, on seven res|
over 85,000 acres® More significantly, the recent flurry of claims
New York Indians indicates thar the problem of delineating feders
authority over reservation lands, long 2 source of (& BUFFALO , ¢

: : | LAW REVEW 1

not lost its capacity to generate CODIIOVELSY.




JURISDICTION OVER INDIAN COUNTRY
IN NORTH DAKOTA

INDIANS
There is no definition of an Indian applicable to all situations,
conscauently, each jurisdietion has-its own debnition for its own
purposes. The decisions on this question have been so diverse that
on occasion a white man has been considered an Indian® and an
Indian not an Indian® for legal purposes.

The federal government has defined who is an Indian by legis-

lation® for various purposes and there have been judicial definitions

by the United States Supreme Court.! The definitions by the fed-
eral government, which has been dealing with Indians longer than
most states, have not been consistent and perhaps necessarily so
ations® and policy reasons.®

Supreme Court in State v. Kuntz held that
lf-blood, a member of an Indian tribe, lives
ion, and is treated by the Bureau ol Indian
tates government as an Indian is an Indian.

court meant this to be a definition to be fal-

THE FIRST LAW

REVIEW ARTICLE

WRITTEN BY A NATIVE

PERSON . . .

PROBABLY . .. ANP IT

WAS CO-WRITTEN
F g "
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36 NORTH PAKOTA
LAW REVIEW 51
(1960)
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Cherokee Law from Clan to Court
by Rennard Serickland

4 W\
FIRE IN THE SPIRITS
(1975 ) REMAINSG THE
STANPARP-BEARER
OF OUTSTANPING,
ORIGINAL INPIAN LAW
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[E 107 DECEMBER 1993 NTIMB

S90ME OF THE MOST ATEP FEPERAL INPIAN LAW
REVIEW ARTICLES OF THE LATE ZOTH CENTURY

Tl IR YT XTI Y X 15V

ARVARD

ARTICLE

MARSHALLING PAST AND PRESENT:
OLONIALISM, CONSTITUTIONALISM, AND
NTERPRETATION IN FEDERAL INDIAN LAW

Philip P. Frickey*

rdeval Indian law is often dismissed as esoleric and incoherenl. In tl
e, Professor Frickey avgues that this need not — and should not —
1se. Rather, he claims, federal Indian law represents the intersecti
onialism and constitutionalism in the Amevican historical experien
ch, it is centrel to our understanding of American public law., Mo
Professor Frickey contends thal ¢ coherent, normatively sensifive o
it to contemporary fedeval Indien law is possible,

ofessor Frickey identifies, in the three foundationa! federal Indian I
nis written by Chief Justice Tohn Marshall, an ingenions, evelvi
to mediate the tensions between coloniolism and constitutionalis
ding to Professor Frickey, Chief Justice Marshall achieved this sub
tmodation by conceiving of Indian treaties and other documents tf
t the exclusive sovereign-to-sovereign relationship between the fede
wment and tribes as constitutive texts. As such, Chief Justice Mayshal
wetive approach to them mivroved his

. Usfeiancicy, ke Suprese Cour 107 HARVARP |y
ost sight of Chief Justice Marshall's EW

the implications of a velurn tp @ consti LAW ReVI 1
a method is both more coherent and v 381 ( 1993 } i

of federal Indian law.

udicial Review of Indiah Treaty
Jbrogation: “As Long as Water

"lows, or Grass Grows Upon the
:;h”” — How Long a Time Is Thai

arles F. Wilkinson®* and John M. Volkman®**

CONTENTS

[E NEGOTIATION AND INTERFRETATION OF INDIAN
EATIES . ’
The Negotiation Process ... =
The Trust Relationship Between the United States
and American Indians
The Interpretation of Rights in Indian Treaties ...
The Analogy to International Treaties .
E EXISTING LAW ON ABROGATION OF INDIAN
BATY RIGHTS
Judicial Tests s
1. Abrogation Orly Upon a “Clear Showing” of
Legisiative Infent _.
2. Abrogation “Not Lightly Implied”
3. Abrogation Only After “Liberal Construction”
of the Statute in Favor of Indian
Treaty Rights
4. Abrogation Only Upon E;

Reference to Indian Treai]
5. Miscellaneous Tests LAW REVIEW

R.ffcen! Applications
I. The Menominee Tribe '.'.',‘.m".6 91 (1975)

2. The Leech Lake Case
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63 CALIFORNIA

13Z UNIVERSITY OF
PENNSYLVANIA LAW
REVIEW 195 (1984)

Conquering the Cultural Fr
The New Subjectivism of the &
Courtin Indian Law

David H. Getchest

For a century and a half, the Supreme Court was fa
foundation principles respecting Indian tribal sovereigr
United States can abrogate tribal powers and rights, il
by legislation. Accordingly, the Court has protected res
claves for Indian self-government, preventing states fron
laws and taxes, and holding that even federal laws coul,
to Indians without congressional permission. Recentl
Court has assumed the job it formerly conceded to Cor
ing and weighing cases to reach results comporting w
subjective notions of what the Indian jurisdictional sit
be. This new subjectivist approach, the author argues, s
ereignty from its historical moorings, leaving lower cou
cipled, comprehensible guidance. Tribes hold distinc
treaties and other laws. They strive to perpetuate th

ce. But now they are left tc
pend on the perceptions of
b. The author also assesses |
ciples. Although most of th
oncludes that a return is pc

e B I e e T e T e T e Ul eVl S




IN Z001, THE SUPREME COURT SEEMEP
TO APPLY TO POMINANT TROPES OF
INPIAN LAW SCHOLARSGHIP AGAINSGT
TRIBAL INTERESTS.

* INPIAN LAW 1© EXOTIC,
CONFUGING, ANP UNKNOWABLE —
ANP THEREFORE SUSPICIOUS.

* INPIAN TRIBES IN THE SELF-
PETERMINATION ERA ASSERT
POWERS NO “PEPENPENT,’
PAGSIVE, VANIGHING INPIANS

SHOULP BEeE “ALLOWEP’ TO
POSSESS.,

* ACTWE — RATHER THAN
PEPENPENT ANP VANIGHING
TRIBES — ARE THREATS
TO NON-INPIANS.

NEVAPA V. HICKS, 533 .5,
353, 383-85 (2001)
(GOUTER, J., CONCURRING )




“RANSCRIPT: THE NEW REALISM: THE
ON OF SCHOLARSHIP IN FEDERAL

INDIAN LAW'
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‘ and Illibe
NEW BEGINNING*

Angela R. Riley{

ralism struggles with an ancient paradox. That |
imes treacherous course between individug
accommodation. In this Article, I argue that
manifested in very concrete intrusions on Ameri
. On the one hand, tribal sovereignty guare
it to five and govern beyond the reach of the dor
separatism’ embodies liberalism's com
ition of pluralism. On the other hand, critics ch
mto Indian nations is necessary to prevent infra
ribal governments. For these scholars, individy
referenced above Indian nations ' sovereigniy.
s concerned with illiberal practices perp
's are increasingly calling for an expansion of
ibal communities. But these urgings are rare!y
1d thoughtful analysis of
wrs writing in this area 95 0AL‘FORN‘A
ibal communities would g "AW REVIEW
ndian differentness alto 799 (2007}

-

38 CONNECTICUT
LAW REVIEW 697
(2006)

THE YALE LAW JOURNAL

KRISTEN A. CARPENTER, SONIA K. KATYAL, AND ANGEIL

In Defense of Property

ABSTRACT. This Article responds to an emerging view, in scholarship a
that 1t 1s normatively undesirable to employ property law as a means of prol
cultural heritage. Recent cnitiques suggest that propertizing culture impede
ideas, speech, and perhaps culture itself. In our view, these criques arise la
commentators assocate “property” with a narrow model of individual own
neither the substance of indigenous cultural property claims nor major thee
in the broader field of property law. Thus, departing from the individual ri
Article situates indigenous cultural property claims, particularly those of Ar
the interests of “peoples” rather than “persons,” arguing that such cultural |
to indigenous group wdentty or peoplehood, and deserve particular legal pr
observe that whereas individual nights are overwhelmingly advanced by pre

aw ncrahlp mm.lr:l which cnmsn)hdatu control in the ntle-holder, indigenou
ward cultural resources in the absence of

odel of property to explain and justify
nonowners' fiduciary obligations towar
al property law in terms of peoplehood :
nature of indigenous claims and the po
ermore flexible set of interests.

104 merioan vaw VLKL, AT

REVIEW 709 (2006)

Kevin K. Washburn™
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GROUNPEP SCHOLARGHIP WITH PROPOSALS GROUNPEP IN TRIBAL
PHILOSOPHIES, PRIMARILY FROM NATIWVE SCHOLARS WHO BRING THEIR OWN
EXPERTISE ANP EXPERIENCE TO THE WORK, PRESUMABLY 1S NOW MORE
VALUEP.

Toward an Indigenous Jurisprudence of Rape

Sarah Deer#*

“But to speak, at whatever the cost, is to become empowered
rather than victimized by destruction. In our tribal cultures

the power of language to heal, to regenerate, and to create

is understood.” 14 KANSAS JOURNAL OF
|LAW ANP PUBLIC PoLICY
121 (Z004)

49 SAN PIEGO LAW
REVIEW 567 (2012)

BANISHMENT AS CULTURAL JUSTICE IN
CONTEMPORARY TRIBAL LEGAL SYSTEMS
PATRICE H. KUNESH’

One of our chiefs killed a man.
The people talked against him. “We will take him out of his place,” they said.
That is what they wanted to do. But the Indian law stopped it. Even so, the
chief and his wife and children were banished from the camp....But he was still
chief, though all by himself.
One day his wife came poking her way into the mg 37 NEw MEXICO LAW I:
soldier chiefs. “We're in pretty bad shape out there,” s|Review 85 (2007)
game. no food. My poor children are starved to skinny bones. Pray have pity on




REME COURT CITATIONS TO INDIAN LAW ARTICLES

4 CALIFORNIA LAW
|REVIEW CIRCUIT AT 13,

Z013-2021

24 CAGES

Z3 CITATIONS

k CAGES WITH CITATIONS

6 TOTAL OPINIONS WITH CITES

SO0TOMAYOR — 11 CITATIONS IN 1 OPINION
THOMAS — 9 CITATIONS OUT OF 3 OPINIONS
RBG — Z CITATIONS IN 1 OPINION

BREYER — 1 CIATION IN 1 OPINION




{1 ALMOST NOTHING IN
FEPERAL INPIAN LAW WAS
WRITTEN BY NATIVE
PEOPLE. THAT'S UNLIKELY
TO CHANGE MUCH EVEN
WITH NATIVE PEOPLE IN
CONGRESS, N THE
APMINISTRATION, ANP IN
THE|ﬂammuu.aouRTe'

8Z MONTANA
LAW REVIEW Z93
(2021)

"ﬂﬂBALIJWK
CONVERGELY, &
USUALLY WRITTEN BY
NATIVE PEOPLE.
THAI!51?msFuTuRE
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ROB
WILLIAMS

{* ROBERT A.
WILLIAMS, JR.,
VAMPIRES
ANONYMOUS, 95
MICHIGAN LAW
REVIEW 741 (1997)

*GONIA K. KATYAL, ENGOMRAGlNG ENGAGEP QGHOLARQHIP
PERSPECTIVES FROM AN ASSOCATE PEAN FOR RESEARCH,

31 TAURO LAW REVIEW 49 (2014)
R A
* PHILIP P. FRICKEY, TRANSGCENPING TRANSCENPENTAL
NONGENGE: TOWARP A NEW REALISM IN FEPERAL :
INPIAN LAW, 38 CONNECTICUT LAW REVIEW 649 (2005) /,
* 5AM PELORIA, COMMENTARY ON NA110N -BUILPING: THE Fu-ruzr—: OF

INI?IAN NA110N9 34 ARIZONA STATE LAW JOURNAL 55 ( zooz)
ZriLieLTienLIetieeLs |5 Wity

-=; * FRANK POMMERGHEMM, NEW PIRECTIONG IN INPIAN LAW GCHOLARGHIP:

*'* . FLET &HER TOWARP A NEW ERA 0F AMERIaAN INPIAN

| GCHOLARGHIP: AN INTROPUCTORY ESSAY FOR THE AMERICAN INPIAN
LAW JOURNAL, 1 AMERICAN INPIAN LAW JOURNAL, ARTICLE 1 (2017)

VAMPIRES ANONYMOUS AND CRITICAL
RACE PRACTICE

Robert A Williams, Jr.*

1.

I can only explain what Vampires Anonymous has done for me
by telling my story. I know, stories, particularly autobiographical
stories, are currently being dissed by some law professors. Raised
in an overly obsessive, objectively neutralized cultural style, they
are plain and simple Storvhaters. Their middle to upper class par-
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