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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
WESTERN DIVISION

KYLE GROCERY, INC. a South Civ. No. _21-509:
Dakota corporation,
Plaintiff,
Vs,
RENA SHORT HORN, CHARLES VERIFIED COMPLAINT

ABOUREZK, Former Chief Judge and
Presiding Judge of The Oglala Sioux
Tribal Court in Rena Short Horn v.
Kyle Grocery, Inc., Civ-19-0128,
DAVID DILLON, Current Chief Tribal
Court Judge, THE OGLALA SIOUX
TRIBAL COURT, and THE OGLALA
SIOUX TRIBE,

Defendants.

Plaintiff Kyle Grocery, Inc., through counsel, Gary D. Jensen of
Beardsley, Jensen & Lee, Prof. LLC, and for its Verfied Complaint against
Defendants, states and alleges as follows:

PRELIMINARY STATEMENT

1, This is an action to enjoin the prosecution of a civil action based
upon premises liability in the Oglala Sioux Tribal Court against Kyle Grocery,
Inc. This action also seeks a declaratory judgment that the Oglala Sioux Tribal
Court may not exercise jurisdiction over the subject matter of the civil action.

PARTIES
2. Kyle Grocery, Inc., is a South Dakota corporation with a principal

place of business located on non-Indian, fee land at 20261 BIA 2, Kyle, South
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Dakota 57752. See Affidavit of Elizabeth May, attached hereto and
incorporated by reference as Exhibit A.

3. Defendant Rena Short Horn, upon information and belief, is an
enrolled member of the Oglala Sioux Tribe and a resident of Kyle, South
Dakota.

4. Charles Abourezk was the Chief Judge of the Oglala Sioux Tribal
Court and presiding judge in Rena Short Horn v. Kyle Grocery, Inc., Civ-19-
0128. Currently, the Chief Judge is David Dillon.

S. Upon information and belief, the Oglala Sioux Tribal Court is the
tribunal organized to perform judicial functions for the Oglala Sioux Tribe on
the Pine Ridge Indian Reservation and is the venue in which Rena Short Horn v.
Kyle Grocery, Inc., Civ-19-0128, was filed on or about April 30, 2019.

JURISDICTION AND VENUE
0. This Court has jurisdiction over the subject matter of this action

pursuant to 28 U,S.C. § 1331 - Federal Question.

7. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b).
FACTUAL ALLEGATIONS

8. Kyle Grocery, Inc. is located on non-Indian, fee land.

9. Kyle Grocery, Inc. is a registered domestic corporation under the

laws of the State of South Dakota.
10. As such, for purposes of jurisdiction, Kyle Grocery, Inc. is

deemed a citizen of the state of South Dakota and is a distinct entity from its
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owners. F.T.C. v. Payday Financial, LLC, 935 F.Supp.2d 926, 936 (D.S.D.
2013} {citing 28 U.S.C. § 1332(c)(1)).

11. On or about February 5, 2019, Defendant visited Kyle Grocery,
Inc.’s business. During this visit, Defendant tripped and fell over a box,
allegedly causing injuries.

12. On April 30, 2019, Defendant initiated an action in the Oglala
Sioux Tribal Court, Civ-19-0128, secking damages from Plaintiff. Attached as
Exhibit B is a copy of the Tribal Court Complaint.

13, Kyle Grocery, Inc. filed its response on or about May 28, 2019,
and affirmatively set forth its defense that the Oglala Sioux Tribal Court has no
jurisdiction over the mater.

14. On or about July 22, 2019, Kyle Grocery, Inc. filed its Motion and
Brief in Support of Motion to Dismiss for Lack of Jurisdiction.

15. On October 1, 2019, Kyle Grocery, Inc. filed a Renewed Motion to
Dismiss for Lack of Jurisdiction and brief in support.

16. On December 3, 2019, the Oglala Sioux Tribal Court heard
arguments on the motion. Then, on December 16, 2019, Charles Abourezk,
the Former Chief Judge of the Oglala Sioux Tribal Court and presiding judge
over this matter, issued an opinion denying Kyle Grocery, Inc.’s motion to
dismiss. Attached as Exhibit C is a copy of the Tribal Court’s decision.

17. Kyle Grocery, Inc. filed its Notice of Appeal to the Supreme Court

of the Oglala Sioux Nation on December 23, 2019. Kyle Grocery also requested
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a copy of the transcript from the December 3, 2019, hearing and submitted
payment for the same.

18. Kyle Grocery, Inc. confirmed in writing on March 19, 2020, that
pursuant to Rule 31 of the Rules of Appellate procedure for the Oglala Sioux
Supreme Court, the parties were waiting for the composition of the record on
appeal and docketing of the appeal before the parties could proceed with the
serving and filing of the appeal briefs.

19. On July 7, 2021, the Supreme Court of the Oglala Sioux Nation
issued its briefing schedule despite no transcript ever being created or provided
to the parties. In addition, there was no record provided to the parties and a
request was made for Plaintiff’s counsel to supplement the official record by
emailing all of the pleadings and exhibits to the Supreme Court of the Oglala
Sioux Nation for review.

20. On August 31, 2021, the Supreme Court of the Oglala Sioux
Nation heard oral arguments via Zoom with only two of the three Supreme
Court of the Oglala Sioux Nation justices hearing the case as the Chief Justice
position is vacant.

21. On or about November 19, 2021, Jack Duran, Jr., Associate
Justice of the Supreme Court of the Oglala Sioux Nation, issued an opinion
affirming the decision of the lower court. Attached as Exhibit D is a copy of the
Court’s decision,

22, Recognizing that Tribal Courts do not generally have jurisdiction

over cases involving the conduct of non-Indians, absent a federal rule or
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treating authorizing tribal jurisdiction, the Supreme Court of the Oglala Sioux
Nation applied the Montana exceptions.

23. The Supreme Court of the Oglala Sioux Nation ultimately found
that both Montana exceptions applied and that the Oglala Sioux Tribal Court
has subject matter jurisdiction over the parties.

24, Former Chief Judge Charles Abourezk and the Oglala Sioux
Tribal Court acted outside the scope of their authority delegated by the Tribe or
by Federal law.

25. Defendant Rena Short Horn’s counsel has pushed for depositions
at the Tribal Court level and immediate and irreparable injury, loss, or damage
will result if Plaintiff is forced to proceed in Tribal Court.

COUNT 1 - INJUNCTIVE RELIEF

26. Kyle Grocery, Inc. incorporates the allegations of paragraphs 1
through 23 as if fully set forth herein.

27. It is plain that no federal grant provides tribal governance over
Kyle Grocery, Inc.’s alleged negligence, which occurred on non-Indian, fee land
governed by Montana’s main rule.

28. The Oglala Sioux Tribal Court lacks any authority to hear or
decide the civil case filed against Kyle Grocery, Inc., a non-Indian corporation,
occurring on non-Indian, fee land and further proceedings in the Oglala Sioux
Tribal Court would be contrary to law.

29, Kyle Grocery, Inc. has exhausted all applicable tribal remedies.
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30. Kyle Grocery, Inc. has no other adequate or speedy remedy at law
and this action for injunctive relief is Kyle Grocery, Inc.’s only means for
securing relief.

31. Plaintiff will suffer immediate and irreparable injury, loss, or
damage if forced to proceed in Tribal Court while this action regarding Tribal
jurisdiction is pending as discovery has been demanded by Defendant Rena
Short Horn’s counsel with a future trial date yet to be set.

COUNT II - DECLARATORY RELIEF

32. Kyle Grocery, Inc. incorporates the allegations of paragraphs 1
through 28 as if fully set forth herein.

33. Kyle Grocery, Inc. brings this declaratory judgment action
pursuant to 28 U.S.C. § 2201, seeking a determination that the Oglala Sioux
Tribal Court may not exert jurisdiction over Plaintiff in the action filed in Tribal
Court, Civ-19-0128.

34, There exists an actual controversy between Kyle Grocery, Inc.
and Defendants within the jurisdiction of this Court involving the authority of
the Tribal Courts, which controversy may be determined by a judgment of this
Court.

WHEREFORE, Kyle Grocery, Inc. prays for the following relief:

1. For a preliminary injunction pursuant to Fed. R. Civ. P. 65
enjoining Defendants, their agents, employees, successors and assigns from
further proceedings against Kyle Grocery, Inc. herein in the action filed in

Tribal Court, Civ-19-0128,
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2. For a permanent injunction pursuant to Fed. R. Civ. P. 65
enjoining Defendants, their agents, employees, successors and assigns from
further proceedings against Kyle Grocery, Inc. herein in the action filed in
Tribal Court, Civ-19-0128,

3. For a declaratory judgment, pursuant to 28 U,S.C. § 2201, that
the Oglala Sioux Tribal Court may not exert jurisdiction over Kyle Grocery, Inc,
in the action filed in Tribal Court, Civ-19-0128.

4, For such other and further relief as may be warranted.

DEMAND FOR JURY TRIAL

Pursuant to Fed. R. Civ. P. 38(b), Kyle Grocery, Inc. respectfully requests

a jury trial on all issug4 and claims so triable.

Dated the / i day of December, 2021.

~“JENSEN & LEE, Prof. L.L.C.

Facsimile: (605) 721-2801
Email: gjensen@blackhillslaw.com
Attorneys for Plaintiff
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VERIFICATION
State of South Dakota )

County of Ji/“ /e )

£t zn btk M aXx  being first duly sworn, deposes and states that he has
read the foregoing document and knows the contents theraof, and that the same is true
of his own belief, except as to matters hereln stated on Information and bellef and as to
those matters he belleves them to be true.

SI

KYLE GROCERY INC. ' w

.By 'bc/'z“‘h’# /”""'/ B e
Its_&c Wil A e

| 'Subscrlbed and sworn 'to.befbre me this. f S-.—day of December, 2021,

- Notary Pgblg %@uth Dakota

My Commission Expiree: O 9‘/ "[/ 0'20-17

'.""pecovg'w_oéﬁow‘ 1
(SEAL)Jntar;;'lubllé

Snuth Dakota 7
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