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Appellant Cesar Caballero herewith submits this Appellant's Opening 

Brief. 

• : ~. 1 :~I 1 

Plaintiff/Appellant Cesar Caballero filed a Complaint against 

Defendants/Respondents Regina Cueller, Allan Campbell, Pat 

Cueller, Bri.an<Fonsec.a,,Nicholas H. Fonseca, Annie..Jones, Jessica ...:... - 

Godsey Olvera, and Jacky Calanchini, alleging the following causes 

of action [C1erk's Transcript Omission/ "CTO" 4~: 

1. First Cause of Action for Intentional Interference with 

Prospective Econo.mic Advantage; 

2. Second Cause of Action for Negligent Interference with 

Prospective Economic Advantage 

3. Third Cause ofAction for Violation of California's Unfair 

Competition law, Business and, Professions Code section 

l 7200. 

The complaint alleges the elements of each of the causes of action for 

intentional interference with prospective economic advantage (CTO 
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24-27, paras. 78-89); negligent interference with prospective 

econorm.ic advantage (CT® 27-29, paras. 90- 100); and violation of 

Business & Professions Code section 17200 (CTO 29-35, paras. 101-

11 8). The complaint also and requests compensatory damages, 

purritive damages and injunctive relief  against each of the individual 

defendants. The defendant's tribal entity is not a defendant in the 

complaint. 

. _,.,:, :,•_ «:...,, , .‚... , . ... . .. . .. . .:,_,. 

The Complaint states at paragraphs 31 -34 [CTO 12--13]: 

"3 1. Defendants are not shielded by any sovereign immunity that a 

Native Arnerican tribe is given because defendants are sued herein 

in their individual and personal capacities, for conduct alleged 

herein was done outside the scope of their official roles. See Lewis 

v. C1arlce, 581  U. s. (2017). 

32. Defendants should not have occupied the positions of council 

anember at all since they are not Miwok-blood Native Americans. 

33. Defendants' conduct as imposters in charge of the Miwolc 

tribal goverriinent constitutes conduct prohibited by law {See 18 

USC section 1001(a); 18 USC section 103 i (a), and Caizfornia• 

Penal Code section 484(a), all quoted belovaj; constitutes illegal 
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fraudulent and unfair conduct outside the scope and course of their 

role as a tribal r.nember of the Shingle Springs Band. 

34. The non-justiciable political question doctrine does not apply 

to this case because Plaintii'f does not allege that the BIA somehow 

made a rnista:ke in designating the Shingle Springs Band of 

Miwoks as a federally-recognized tribe. Instead, the Complaint 

alleges that the present governing board of the tribe is rnade of 

:. . ... . non-Miwok bI®od 'zndzvidu~:1s•, a~id a~e tlius ~mposters. In this • 

regard, the cornplaint does not challenge the BIA's decision to 

issue a BIA Native American Identification Card to the members 

ofthe tribal council, because these individuals do not have BIA 

identification cards. The Coznplaint does not cha.Ilenge any 

political decision by the BLA to a) recognize the Shingle Springs 

Band of Nfiwok Indians or b) recognize any particular individuaI 

Miwok Indian.99 

The title documents [Iequest for Judiciai Noticel "RJN" document 1] 

confirm the proper titlea Appellant confirms that we do not dispute 

that title, and accept it as is. We said the same to the Federal Court 
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Judge in that matter. We claim we are those peopie, the Miwo1s of 

Shingle Springs. 

B. Facts Sh~wfng that efenrtants' Conduet is nc~t S.hielded by 
S~vereign mmunity because their C~nduct was LT~tra Vires 

The following facts and evidence set forth in the Compla.int {CT® 2] 

are described in detail to show our point on appeal that defendants do 

not have sovereign immunity because their actions are ultra vzre,s. 

The Cornplaint [CTO 15-23; paragraphs 42-77]: 

"42. Cesar Cabaliero refers the Court to the following series of 

real estate related doeurnents: 

a. ®rder Executed Deed of reservation land froin Claude C. 

Cooper to the United States dated October 6, 1.919 

b. Title Statement giving land to Shingle Spring Rancheria 

dated ®ctober 6, 1919 

c. Series of Chain of Title Documents re Shingle Springs 

Ra.ncherza collated by RR Title and Typing Service in 

pla.cea-vilie, CA. 

d. Handwriting analysis of document showing land 

conveyed to Miwolc tribe 
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43. The land grant created the Mivaok officially-given lands. The 

land grant is specifically mentioning the Miwok tribe as the 

recipient. See Exhibit A hereto. It established the Shingle . . 

Springs Rancheria as land belonging to the Miwok tribe. The 

land grant was two official acts of Congress that have not been 

repealed [in contradiction to defendants' claims to an 1908 Act 

of Congress, which was raised, but not decided, in a related 

federal action, entitled Shingle Springš iarid of Miw®k Indians 

v. Caballero, USDC, Easter district of California Case No. 

08-CV-03 133-K3M-AC. The Tribe voluntarily dismissed their 

claims in that case, and thus none of the substantive issues were 

decided. That judgrnent of dismissal is currently on appeai by 

the Proposed Third Party Wopumnes Nisenan-Mewuk Tribe]. 

44.The defendants in this action were not parties to the federal 

action. 

45.A.ttached hereto as Exhibit D is a true and correct copy of a 

DNA report he had ordered from Native American I3NA. 

Testing company based in Toronto, Ontario, Canada. 

46.The DNA tests [Exhibit D] came out in a Visalia, CA family 

law custody case involving two children who are the direct 
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descendants of the Chairwornan of the current Miwok tribal 

governmeni. The gr andchiidren of this Chazrwoman have zero 

1\iliwok DNA, which means that the Chairwornan of the current 

governrnent o£ IvIiwoks is NOT 1vliwok either. 

47.An October 31, 2016 newspaper article frona. the Fresno Bee 

entitled "A crash killed their parents. Now they're caught in a 

fight over custody and. tribal rights", shows the hurdles one 

often has to go through to prove Califorriia hidzan` .ícestry: .. 

48.A further news article from. the Fresno Bee dated December 8, 

201 7 and entitled "Tribe fighting for custody of orphaned 

chi?dren might be I--Iawaiian, court papers say" regarding the 

Visalia fazniiy law action; includes links to various court 

filings. 

49.The Shingle Spring Band of Miwok Indians' websi'te shows the 

current rrzembers of the tribal counsel. Complainant states and 

alleges that each and ali of these members are inauthentic 

Miwoks, in that they have zero Miwok blood. This group has 

perpetrated a giant fraud not only on the BIA, but a.iso the state 

of CA, the County of ElDorado, tha.t the members are indeed 

Miwok, when they in fact know they are not Miwoks. 
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50.Cesar Caballero also bas documentatiorz Caba.11cro obtained 

showing the Califomia Tndian descent of him, his daughter 

Raven Blalock, and his son Joseph Caballero. 

5 1.DNA tests of two granddaughters of a member of the tribe's 

governing board, the triba.l council. The granddaugh.ters of 

councilperson Efrim Renteria. The DNA report confirms that 

these grandchildren [all of w.bom are related] have zero Miwok 

blood in them. They do not have BIA régistralic~n cazd, such as ` 

the one that Cesar Caballero has. 

52. See also news articles concerning the DNA testing and custody 

battle over three daughters [articles described above]. 

53.A series of DNA tests of three members of the authentic 

Shingle Springs tribe, ayla U, Jennifer 13, and Ramona. V, and 

one test of an unknown individual. These current members have 

cooperated with Caballero by voluntarily submitting themselves 

to DNA testing through the GEDmatch, Inc. testing program 

[www.gedma.tch.cozn]. Their test resuits ultimately show that 

they are Miwok, with between 9— 33% Native American blood. 

54.The tribal members Caballero represents are the true Miwoks. 

His BJA identification shows that he is a true Miwok. 

.L 1 



55.The evidence is referenced so the that the Court can understand 

that the current governing body of the Miwok tribe is an 

imposter group tha.t.is..,not Miwok at all. The Court was tricked 

into thinking that that they were authentic rnernbers of the 

Miwok tribe, and the BIA has been similarly tricked. 

56.purther evidence in support of Plaintiff s position is the District 

Court Eastern District of California's May 20, 2009 Order 

... ... • Cirant~ng t e[lnauthentic] Shingle Springs Band of Nliwok 

Indians' Motion to I3isiniss the cross-complaint in federal case 

no. 0 8 -cv-0313 3 mKJM-f1C . 

57.Caballero appealed the disanissal to tb.e Ninth Circuit Court of 

Appeals. The Ninth Circuit Court of Appeal issued an order on 

October 21, 2009 disznissing the appeal for lack of jurisdiction 

[challenging a non-appealable order]. 

58.Further evidence in support of Plai.ntiff's position is the District 

Court astern District of California's February 8, 2013 Order 

granting the [Inauthentic] Shingle Springs Band of Miwok 

Indians' motion for partial suanznary judgment and entry of 

permanent injunction. 
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59.Caballero appealed the dismissal to the Ninth Circuit Court of 

Appeals. The Ninth Circuit Court of Appeals on November 19, 

201 5 reversed.the order gra.nting the motion for summary 

judgment and remanded the case to the district court. 

60.Further evidence in support ofPlaintiff's position is the 

[lnauthentic] Shingle Springs Band of Miwok Indians' Motion 

to Dismiss the co:rm.pi.aint in federal case no. 08-cv-03133-K.JÎJìI-

AC. This motion shows the end of this lit'rgaticin, and shows 

that nothing was decided by the District Court. 

61.Further evidence in support ot' Plain.tiff's position is Caballero's 

legal brief/points a.rid authorities in opposition to the motion to 

dismiss in federal case no. 08-cv-03133-KJM-AC. 

62.Further evidence in support of 1'laintiff's position is Caballero's 

declaration in opposition to the na.otion to disrniss in federal 

ca.se no. 08-cv-03133- -A.C. The declaration includes the 

following exhibits: 

Exhibit A: Real Estate Deeds to land on Shingle Spring 

Reservation 

A- 1. : Executed Deed of reservation land from Claude C. 

Cooper to the United States dated ®ctober 6, 1919 
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A-2: Title Sta.ternent giving land to Shingle Spring 

Rancheria dated October 6, 19 19 

A-3: Series of Chain of Title Documents re Shingle 

Springs Rancheria collated by RR Title and Typing 

Service in Flacei-ville, CA. 

A-4: Handwriting analysis of document showing Iand. 

conveyed. to Miwok tribe 

Exhibit B: DNA report from Native eri DNA .. 

Testing company based in Toronto, Ontario, Canada 

Exhibit C: DNA report from GEDmatch.corn 

Exhibit D: October 3I, 2016 newspaper article from the 

Fresno Bee entitled "A crash killed their parents. Now 

they're caught in a fight over custody and tribal rights" 

Exhibit E: Series of documentation showing thc 

California Indian descent of Cesar Caballero, his 

daughter Raven Blalock, and his son Joseph Caballero. 

63.Further evidence in support of Piaintit=f's position is the 

[Ina.uthhentic] Shingle Springs Band of Miwok Indians' Reply 

Brief in support of its Motion to Dismiss in federal case no. 08- 

cv-03133-KJM-AC. 
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64.These federal couit flings show that th.at bottom line is that the 

federal court did not decide Caballero's challenge to the 

authenticity of the current tribal governrnents;  -vvho are all not 

Miwok. The court determined that it could not decide the issue 

based on non-justiciability [May 20, 2009 order, page 2]. 

Caballero attempted to appeal that decision.. Caballero's appeal 

was dismissed on procedural grounds [Order from Appellate 

Case No. Q9-16544], 
.. ,• ...:. 

65.Further evidence in support of Plaintiff's position is the 

Opinion letter/report by Nanette Barto, Eye for the ®bviou,s re 

handwriting on Bureau of Indian Affairs Land Records. This 

shows that a) the handwriting on the land records came from 

the same individual; and b) was written contemporaneously to 

the dates refen-ed to in the writing [ 1913 -191 8]. 

66.:Further evidence in support of plaintiff's position is a Series of 

four Requests for Judicial Notice submitted by Cesar [but 

rejected/never filed by the Court]. This shows that a) The 

authenticity of the letter of deseendancy of Cesar Caballero was 

accepted in order to issue his Social Security card; b) that the 

Shingle Springs Band of Mievoks was issued a federal 
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Empioyer Identification Number after Cesar Caballero 

requested one be assigned to the tribe; c) showing funds on 

deposit from the Department of Commerc,e to the Shingle.:.: 

Springs Rancheria, April 30, 1954; and verified the authenticity 

of a series of documents 

67.purther evidence in support of Plaintiff  s position is a copy 

from •National Indian Law Library of "Indian Tribes, Bands, 

and Cornrnunitzes which "voted to.  accept or reject the terzns of  in 

the Indian Reorganization Act, the dates when elections were 

held, and the votes cast. "fhis shows that there were 3 m.ernbers 

on the Shingle Spring Rancheria that voted on whether to 

accept or reject the terins of the Indian Reorganization Act, and 

that none of the 3 voted for it on June l3, 1935. This shows the 

authenticity of the historic Shingle Spring Band of IVIiwok 

68.Further evidence in support of Plaintiff s position is the August 

13, 2010 letter frorn Liz Walker to Dale Rislin.g re ample 

evidence of validity of Cesar claim to ownership of TVIiwok 

name. This surn.rnarizes the various evidence and facts that 
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support Cesar's c1aim that his ownership of the Miwok name is 

valid and authentic. 

69.Further evidence in support of Plaintiff's position is excerpts 

1952 Bureau of lndian Affairs Investigation — showing Miwok 

Indians listed as being on Shingie Springs Rancheria; 240 acres, 

est. 1917; This is evidence of the authenticity of Cesar's claims 

that his tribe is the true Shingle Spring Band of Miwok Indians. 

70.Further evidence in support of Plairitiff's position is the Qctober 

8, 2008 letter from Paula Yost to Cesar re cease and desist use 

of name and trademark "Shingle Spring Band of Miwok 

Indians". This sets forth the arguments and claiins of plaintiff in 

this matter, which incorrectly perpetuate the falsities spread by 

the inauthentic tribe. 

71.Further evidence in support of:Plaa.ntiff s position is the 

lDeclara.tion of Wi1lia.rn Miles Wirtz; fonner a.ttorney with US 

LDept. of Tnterior, who gave services to BIA; This provides a 

discussion oi°history oftrial recognition a.nd statutes relevant to 

tribal recognition by the federal governmenfi. See especially the 

following categories: 
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® History of BIA procedure for recognition of Indian tribes 

[paras. 9-19]. 

History of tribai organization in California [paras. 20-37j[, 

® f-Iistory of the tribe [paras 3 8 - 5 1 j[. 

~ Issue re voting fraud that resulted in the current governing 

council come up, none of whom are Miwok 

~ Issues re DNA evidence showing the current governing 
.., _. . . ., .., . 

council is not Miwok [I don't think it doesil. 

72eFurther evidence in support of Plaintiff s position is the June 

19, 2011 letter and attachments frorn George W. Peabody to 

Daisy West. This reiterates the authenticitÿ ofthe historic 

tribe's [Cesar Caballero's tribe] identity, as they cornplied with 

IRS Revenue Ruling 94-16, and is recognized by the IRS as 

employer num.ber 80-0381612 as of A.pri19, 2009. 

73.Further evidence in support of Plaintiff 's position is the .March 

5, 2012 Opinion of George W. Peabody. This opines that the 

Shingle Spring Band of 1vIiwok Indians is actualiy the 

Sacrarnento Verona Band of Homeless Indians" and are not the 

indigenous Northem Miwok Indians of Shingl.e Springs, El 

]]orado County, Califor.nia. 
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74.Further evidence in support of Plaintiff's position is the Map 

from. CA I3ept. of Pubiic Works — Division of Water Resources 

showing location of recognized tribes in CA — i.ncludes Miwoks 

in Shingle Springs Rancheria as the recognized tribe Circa 

1954. 

75.Further evidence in support of Plaintiff's position is Excerpts of 

4/3/201 b Tribal Newsletter re Voting at Annual Meeting re 

Verona name change proposal. from "Shirigle Sprirlg Baiid of 

Miwok Jndians" to "Shingle Spring Band of Maidu and Miwok 

Indians" which implicitly acknowledges that they are not the 

true Miwok Indians. 

76.Further evidence in support of Plaintiff's position is the 

Fictitious Business Name Stateznent. This shows that Cesar 

Caballero registered the name "Shingle Spring Band of Miwok 

Indians" as representative of the tribe's descendance from the 

Indians described in the Federal Census of 1910. 

77.Further evidence in support ol'Plaintiff's position is the 

Secretary of State Statement by I,Tnincorpora.ted Association re 

Miwok Tribe. This shows that Cesar Caballero registered the 

name "Miwok Tribe" to secure its exclusive use by the 
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78.authentic/historic Shingle Spring Band of1\iwok indians." 

C. Arlrnisslons by Virtue of Clerk's Entry of Default 

T.he case was als.o. set for a default daznage prove up on January 24, 

2020. See SA 2 -18, Series ofClerk's Grant ofEntry ofiefaults 

Against each of 13efendants Regina Cueller, Allan Campbell, Pat 

Cueller, Brian Fonseca, Nicholas H. Fonseca, Annie Jones, Jessica 

Godsey Olvera, and .Tacky Calanchini; See CT 798-799, similar entry 

in the Clerk's IZegistei; ofActions; See a.lso SA 20-106, Series òf • 

Request for T)efault Judgment (hearing required) and see SA 108 

(Trial Court sr~a sponte Order setting damage prove up hearing for 

January 24, 2021. 

Under California law, a default is an admission of all salient facts. See 

Ostling v. Loring (1994)   27 Cal.App.4th 1731, 1746: 

"Cracel was. questioned in I3a,ck : Á'fnrrossas (1:95.2) 1:1.4 

C::a Appy2 4.6 1.~• [.25(1 P.2d. 2703, and eff.:ective1y disearde.d 

in Uvz, szpra;  hich exa.míned the evidence p.resen.ted a.t.•a 

defau1t judgrrierit hearing to determune .if the d.amages ~ere 

„totally unc©ns:e:ionable and without .evidentiary Justifi:.catin: ̀► 

(83 Cai.App.3 •atpp. 353-3~4..) Ba.mäg.es for which th~re .is:n.o 
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substantial evidenee, a. fortiori, sati:sfy this standard. This is 

recognzzed in Dor v. G'rzrz (l. ~82} ? 3;. ~al...~~. ~~~. 

1 ~'ai~~~tr~$1 ~ 
1s 

t~2 .~ ~vhicb., b~.ilding ~.~  

on Uva and Carey, holds that la.ck of substantia:l evzde.nce of 

d:amages affords a valr:d ground. for granting a nevv trial on the 

issue of d.am:ages atei a default }udgmente" 

`flius; all charging allegations of the cathplaint.  [See ection A abovc] 

should accordingly be accepted as admitted. 

D. .#°-~ ~~ c - ~ ' •,'r ~.•: ~:v 

,~.'.~ : ib;: a: t  , ; ., ~ 

• ~ ~~i~; ~, ~:a; 

Defendants' failure to fi1e responsive declarations of A11an. Campbell, 

Pat Cueller, Brian Fonseca, Nicholas HI. Fonseca, Annie Jones, Jessica 

Godsey ®lvera., and 3acky Calanchini, and failure to controvert 

plaintiffs basic allegations, constitutes an implied adoptive admission. 

Defendants Allan Campbell, Pat Cueller, Brian Fonseca, Nicholas H. 

Fonseca, Annie Jones, Jessica Godsey Olvera, and Jacky Ca.lanchina 

further did NOT file declarations denying Appellant's basic claim that 

they were not true lVlivaoks, and were regularly excluding true 
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fv1iwoks. This faii'are to provide a declaration is in the ca.tegory of an 

implied adoptive admission. See Evid. Code Section 1.221: 

"Evidence of,a statement offered against a party is not made 

inadmissible by the hearsay rule if the statement is one of which 

the party, with knowledge of the content thereof, has by words 

or other conduct manifested his adoption or his belief in its 

truth,]9 

See also C.A.Cl jury instruction no. 213 — Adoptive Admissions. 

I~efendant Regina Cueller filed a declaration in support of the motion 

Quash/Iiisrniss [CTQ 55-56] in which she admitted she excluded true 

I~iwoks from the lands [paragraphs 15-1 8] : 

"15. The Tribe enacted Articles ofAssociation in 1976, 

amended them in 1997, arad again amended those A.rticles in 

2016. The Articles constitute the T'ribe"s governzng document, 

and provide that its jurisdiction "sha1l extend to the land now 

and hereafter comprised within the Shingle Springs Rancheria." 

The Articles set forth tlxe powers and authority of our governing 

body, the Tribal Council. The Articles also address who is 
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entitled to be included within the Tribe's membership, and who 

is eligible to be elected to our Tribal Council. A trtie and correct 

copy of dhe Articles, as amended in..:20..16, are attached to the 

RFJN as Exhibit FEo 

16.With respect to elkgibility for membership and leadership, 

there is no requireinent that persons have a particular blood 

quantum, or even be of a particular Indian descent, although i 

understand the people for whom thè Rancheria was established 

in 1916 were of Miwok a.nd. Maidu (P'Nisenan") heritage. 

Rather, the persons eligible for membership are generally those 

persons who descend from the group of homeless Indians for 

which the Shingle Springs Rancheria (Verona Tract) was 

established in 1916. Those persons were listed on a 1916 

Census Roll taken by the federal government at the time. 

A.ttached to the RFJN as Exhibit I)I? is a true and correct copy 

of that 1916 Census Ro11, which is maintained in the Tribe's 

files in the ordinary course of its business. 

17.In order to clarify who is entitled to be mernbers, the Tribe 

amended its Articles in 2016, with reference to persons 

currently living, a.nd confr.ned the membership eligibility of all 
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persons listed on the existing membership roll. Under this 

arnendrnent, the Tribe's mernbershzp criteria is as follows: 

"Persons listed on the current rnembership ro1l.,as of the date of 

adoption of this amended Articles of Association, and their 

biological lineal descendants, who are all biological 

descendants of either Panriela Cleanso Adams or Annie Hi11 

Murray Paris who were listed 'on the 1916 Census Roll of the 

•Indians at arid near Verona in Sutter County, Calif®1-nia; also 15 

living in Sa.cranieza.to,' regardless of whether the ancestor 

through whom eligibility is claimed is living or dead." See 

RFJN, Ex. EE, p. l. 

18. It is true that members of the Tribe have married persons of 

other ethnicities, including Hawaiians, Caucasians, Mexicans 

and African Anerìcans. Marrying persons of other races, or 

being of mixed ancestry, does not disqualify our people from 

membership in the Tribe," 

1vs. Cueller is the Chairperson of the Tribal Council. This is her 

government speak for what is reality an excuse to exclude true 

Shingle Springs Band .Miwoks froffl the land. lt should be noted that 
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the BIA deeds [accornpanying Request for Judicial Notice, IJoculnent 

1] in no way place the limitations placed by the current Tribal Council 

of the Shingle Springs Band. The language of the BTA trust..doeuunent 

states: "Grantee: Shingle Springs Band of Miwok Indians, Shingle 

Springs Rancheria ('Verona. Tract), Califomia." See accompanying 

Request Judicial Notice, Documents P and 2. The BÏA title documents 

prove up plaintiff's reasonable expectancy in the Shingle Springs 

• Rancheria land. ,. .  

This position that non-IVIiwoks, including those persons from Hawaii, 

could somehow replace ti-ue blood Miwoks is against the law, and is 

thus ultra vires. As further support of this point, Appeiiant cites 

Exhibit G to his Request for Judicial Notice in Support of ®pposition 

to Motion to Quash/T)ismi.ss, a letter by C.K. Haukes dated January 

12, 1919, which expressly requires that die land be for the horn.eless 

Indians of Shingle Springs, which are plaintiff and those in the Miwok 

nation. The letter states: "lt should be noted that the purchase shouid. 

be made for the "landless Indians of Califomia" and not for 

"Hawaiian Indians" who rnay have intermarried witb the CaTifornia 

Indians. If any of this class of intermarried Indians desire to join the 
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bands for vvhorn the land is purchased, the Office wi11 consider such 

particular case on its merits." [Request for 3udicial Notice filed by 

plaintiff in opposition to motion to dismiss motion to quash, Exhibit .CA,.. 

thereto, CT 687]. 

F. The C~urt's Fin~i~gs n Plaintiff s Witnesses Testim~ny 

During the hearing on the Motion to Dismiss/motion to quash and 

damage prove up, l'iairitifffAppeliant arranged for around 40-50 true 

Mivaok blood and B~A i1) ca.rd-carryzng'NIiw®k Tribal Members to 

testify that they were true Miwoks, that they had. BIA issued cards 

stating they were meinbers of the Miwok Tribe, and that the 

defendants iri this case were illegally excluding them from the Shingle 

Springs Rancheria lands. 

The Trial Court would not let the group of true Miwoks testify during 

the hearing because she accepted plaintiffs offer of proof that these 

were tr~e Miwoks not allowed on the lands. See Minute Order [SA 

201; see also CT 803110 

"The Court acknowledges that the witnesses would state that 

they are Miwok Indians and that they are being excluded," 
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Appellant does not challenge this sensible ruling on appeal [irnpacting 

about 40 witnesses], but instead asks that the Court treat the finding 

by the Trial Court, as reflected in the Minute Order, as a finding of 

fact. 

Appellant concurrently submits a.Separate Voluzne of Appendices .. . 

vvith Iteins Inadvertently Omitted from the Clerk's Record ["Separate 

Appendices"/ "SA"]. 

The documents [listed and included hel'eto] were inadvertently 

omitted from Appellant's Designa.tion of Clerk's Record on Appeal, 

and are the subject of a pending inotion to augment the record. We 

subrnit the accompanying separate volurne as a temporary holdover 

until receipt of the official record. 

On September 13, 2019, Plaintiff/Appellant Caesar CabaIlero, Chief 

of the Miwok Nation, a federally-recognized Native American tribe 

brought a complaint [Clerk's Transcript Omission/ "CTO" 4] against 
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eight members of the Tribal Council of a group falsely using the name 

Shingle Springs Band of Ivliwok Indians. Appellant says falseiy here, 

becaise they are in fact not Miwok, and have instead developed a 

reverse membership concept whereby true Miwok meanbers are 

actually excluded. 

On October 17, 2019, following defendants' failure to respond to the 

complaintg Plaintzffl.A.ppellant appilèd fod abtäined c]:erk` eii~ry ®f 

default. [See SA 2, series of requests for entry of default and clerk's 

entry thereofl. See also CT 798, clerk Register of Actions, stating as 

to each defendant "Request for Default filed and Default entered." 

®n November 5, 20 19, Plaintiff/Appellant submitted a request for 

clerk's/court's defauit judginent. [See SA 19, series of requests for 

Court judgments, hearing required]. See also CT 799, Registers of 

actions, entries re "Request for Court/Cierk Judgement" filed as to 
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Following clerk`s entry default, Plaintiff requested a hearing date on a 

damaged prove up, which was set for January 24, 2020 [CT 800]. See 

also SA 108]... .. 

On November 12, 2019, defendants Regina Cueller, Allan Campbcll, 

Pat Cueller, 13rian Fonseca, Nicholas H. Fonseca, Annie Jones, Jessica 

Godsey ®Ivera, and Jacky Calanchini filed a niotion to disniiss the 

.:: 
com.plaint pursuing to.CCp ectioii 430.10(a) [it was actudlly a rn®t'z®ri 

to quash based on lack of subject rnatter jurisdiction]. The moving 

papers consisted of the following documents: 

a. Notice of motion and Motion MPA [CTO 6I ]; 

b. Meinorandum of Points and Authorities [CTO 64]; 

c. Declaration of Regina Cueller in support of Motion to 

Quash/Dismiss [CTO 50]; 

d. Declaration of Paula Yost in support of Motion to 

Quash/Disnmiss [CT 4]; 

e. Appendix of Secondary Authority [CT 18] 

f. Requests for judicial notice [CT 161]. 
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Defendants did not submit any kirid of general demurrer to the causes 

of action. Thus, whether plaintiff had stated all required elements of 

his claim.s for negligent and intentional interference with prospective 

economic advantage was never challenged. Likewise, the related 

Business & Profession section 17200 elain was not challenged either. 

On January 10, 2020, Appellant/Plaintiff filed his opposition papers to 

the rnotion to dismiss. The opp®~iti®n papers ~onsisted of 

following: 

ao Memorandum of Points and Authorities in support of 

opposition the motion to disrniss [CT 642]; 

b. Declaration of Herman :Franck in support of opposition to 

motion to dismiss [CT 625], 

c. Plaintiff's C}bjections to Request for Judicial Notice in Support 

of Motion to Dismiss [CT 662]; 

d. Request for Judicial Notice of items A through T in support of 

opposition to motion to dismiss [CT 665}. 

e. Plaintiff"s Compendium of I`edera.l Authority Submitted in 

Support of Opposition to Motion to Quash/Dismiss [SA 1 I0]. 
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On January 16, 2020, the defendants filed a reply brief [CT 760]. 

A tentative ruling was issued by:tlhe Court on January 23, 2020 

GRANTING the niotion to disiniss. The tentative ruling is 22 pages 

, . l.ong. [SA 175]. 

On January 24, 2020, the Court held the hearing on the motion to 

disnziss, Jiadge Dylan Sullivan presidiiig: The hearing w••as not • 

reported, and thus no reporter's transcript is designated herein. 

Defendants were represented at the hearing by Paula. Yost. Plaintiff 

was represented at the hearing by present counsel Herman Franck. 

At oral argument, The Trial Court at first did not allow plaintiff s 

witnesses, exemplar members ot= his tribe, who would if sworn in state 

that they were Miwok Indians, designated as such by the US Bureau 

of Indian Affairs ["BIA"] in the fo.rm of an official BIÄ Miwok 

Identification card. Instead oi`hearing this, the Trial Court made a 

ruling that she will just accept as true that there were approximately 

40 or 50 such Miwok persons present during the hearing. See Minute 

Order, SA 20 i$ see also CT 803]. Appellant points this out to show 
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that the distinction of his side of the case being true Miwoks, and the 

Defendants/ Respondents' side beirig not Miwok at all. 

~ 

Foilowing the hearing, nevertheless, the Tria.l Court adopted its 

tentative ruling, and granted the motion to quash/motion to dismiss 

based on sovereign imznunity and lack of subject matter to restriction. 

The Trial Court issued a final ru.ling on February 11, 2020 [CT 770]. 

Following that, plaintzff s counsel submitted a judgment of dismissal 

to the Trial Court, which the Trial C®urt signed on February 25, 2020 

[CT 779]. The Judgment states in part: "Judgznent of Disinissai is 

hereby issued and entered in favor of Defendants. The action is 

dismissed in its entirety." [CT 780]. 

On March 10, 2020, Appellant/Pla.intiff filed a timely notice of appeal 

[CT 787]. 
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The Trial Court's Minute Order [SA 201; see also CT 803] states in 

part: "The Court acknowledges that the witnesses would state that 

they are Miwok India.ns and that they are being excluded." 

The Trial Court granted Deferidants' Motion to QuashDism:is"s. The 

trial court held as follows [CT 771 ]: 

"The Court hereby affirms the tentative ruling issued in this 

action on January 23, 2020, granting the Motion to Quash/ 

Dismiss the Complaint of Cesar Caballero for Lack of 

Jurisdiction. 

Accordingly, it is hereby ordered that: 

1.Defendants Motion to Quash/Dismiss Plainti£f's Cornplaint 

is granted, a.nd the action is hereby dismissed for lack of 

,jurisdiction. Because amendrnent would be futile, Plaintiff's 

complaint is dismissed with prejudice. 

2. Pia.inti£f's Request for Entry of I.7efauit is mott and thus 

stricken.. 
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3. All other pending matter, including a hearing on iIIefendant's 

Motion to Quash plaintiff's Notices to Appear in Lieu of 

Subpoenas, set for March 6, 2020, and_the Case Management 

Conference set for February 24, 2020 are hereby taken off 

calendar." 

The Trial Court's Tentative Ruling Separat.e Appendices/ SA 189-

.190 elaborat~s on its reasoning: 

"Internal matters of a tribe are generally reserved for resolution 

by the tribe itself, through a policy of Indian self- determination 

and self governinent as mandated by the Indian Civil IZi.ghts 

Act, 25 U.S.C. 1301-1341. Unless surrendered by the tribe, 

or abrogated by Congress, tribes possess an inherent and 

exclusive power over matters of internal tribal governance. See 

Nero v. Cherokee Nation, 892 F.2d 1457, 1463 (1®th Cir.1983). 

Moreover, a"tribees right to define its own membership for 

tribal purposes has long been recognized as central to its 

existence as an independent political corrmunity."` Id. (quoting 

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 72 n. 32, 98 S.Ct 

1670, 56 L.Ed.2d 106 (1978)). Based on these principles, and 
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although the BIA has attempted through rnultiple decisions to 

define the Tribal Council for governrnent-to-governrnent 

purposes, the BIA will not interfere in the disenrolhnent issue><.~.~ 

in a IVfay 5, 2009 letter in response to i'laintiffs dispute oF the 

disenrollment, the BtA wrote: 1 i T he BIA adheres to a policy 

of:lndian self=determination and self-govemment as mandated 

by the Indian Civil Rights Act, 25 U.S.C. § 1301-1341. The 

BIA carries out a govemnent-to-gdvernmcrient relationship with 

the Timbisha Shoshone Tribe that includes the adininistration 

of trust and federally appropriated funds for which we are held 

accountable. It has long been the policy of the Department of 

the Interior and the BIA, in promoting self deterrnination, not 

become involved in the intemal affairs of tribal governrnents. 'I! 

RJN, Ex. 20. Similarly, without authority, this Court will not 

interfere in the internal affairs ofthe Tribe. See, Nlilarn v. U.S. 

l3ep't of Int., 10 Indian L Rep. 3013, 3015 {I7.I).C.1982) 

(ordinarily, disputes "involving intratribal controversies based 

on rights allegedly assured by tribal law are not properly the 

concems of the federal courts.")." (Timbisha Shoshone Tribe v. 

Kennedy /E.D. Cal. 2009) 687 F.Supp.2d 1171, 1185.) 
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Therefore, the determinations setting criteria for rnernbership 

and who qualifies for tribal membership, whether or not they 

are true-blooded Miwoks or have any Miwok blood for that 

matter, is for the Tribe to decide and is clearly beyond the 

jurisdiction of this court to decide. The court lacks subject 

rnatter jurisdiction to decide who is and who is not a true 

Miwok entitled to be a member of the Tribe and eligible to be 

oi1 the tribal council.  

In addition, the court lacks subject rnatter jurisdiction to make 

any determination whether the defendants election or 

appointment to the tribal council is proper, or that the current 

mernbers are rnerely irnposters unqualified to serve on the tribal 

council and unqualified to govern the tribe. The Tribe possesses 

an inherent and exclusive power over matters of irlternal tribal 

governance." 

Appellant submits the following issues on appeal: 

a. Whether the trial court cominitted prejudicial error in not 

allowing the individual Tribal Members Exception to Sovereign 
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Ianznunity for u~tr^c vires acts not part of the official affairs of 

the Tribe. 

b; :VVhether the State Court has 3urisdiction to hear this Non-Quiet . 

Title Action. 

c. Whether Appellants have sustained their burden of showinb 

prejudicial error. 

V. 
S'T.A.TEMENT OF ..APPEA.LAIiILI'I"Y 

This is an appeal from a judgment of disinissal following the granting 

of amotian to dismiss pursuant to CCP section 430,10(a), lack of 

subject matter juz•isdiction. The appeal is as a matter of right from a 

judgment of disrnissal. See CCP section 904.1(a)( 1): 

" (a) An appeal, other than in a limited civil case, is to the court 

of appeal. An appeal, other than in a limited civil case, may be 

taken frorn any of the following: 

( 1)From a judgrnent, except an interiocutory .ludgment, other 

than as provided in paragraphs (8), (9), and (1 1 ), or a judgment 

of conteinpt that is made final and conclusive by Section 1222." 
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1 ~ . 

The standard:, of review on a motion to quash/disrrzi,ss a complaint for 

lack of jurisdiction is de novo. See Brown v. Garcia (2017) 17 

Ca1.App.51h  1198, 1205: 

"In the absence of conflicting extrinsic evidence releva.nt to the 

issue, the question of whether a court has subject matter 

jurisdiction over an action against an Indian tribe is a question 

of law subj ect to our de novo review." ( Lawrence v. Barona 

Valley Ranch Resort and Casino (2007) 153 Ca1.App.4th 1364, 

1369, 64 Cal.IZptr.3d 23.) But "[dv]hen the facts giving rise to 

jurisdiction are conflicting, the trial coui-t°s factual 

deterrninations are reviewed for substantial evidence. [Citation.] 

Even then, we review independently the trial. court's 

conclusions as to the legal significance of the #'acts." 

(CentcrPoint Energy, Inc. v. Superior Court (2007) 157 

Cal.App.4th 1101, 1117, 69 Cal.Rptr.3d 202.) We affirm a trial 

court's order iI' correct on any theory. ( J.B. Aguerre, Inc, v. 

Ainerican Guarantee & Liability Ins. Co. (1997) 59 

Ca1.App.4th 6, 15-16, 68 Ca1.Rptr.2d 837.)" 
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a;, , w  ■ ~ ,, .• 

This appeal challenges the following decision by the trial coiirt [See 

Tentative Ruling, SA 190]: 

66Therefore, the determinations setting crzteria for membership 

and who qualifies for tribal membership, whether or not they 

are taueTblooded .Miwoks or have any IV1iwok blood for that 

matter, is for the Tribe to decide and is clearly beyond the 

jurisdiction of this court to decide. The court lacks subject 

matter jurisdiction to decide who is and who is not a true 

IViiwok entitled to be a rnember of the Tribe and eligible to be 

on the tribal council." 

The answer is, the conduct of excluding Mienroks is ultra vires, in that 

it directly contradicts the plain statement of the BTA land title records 

{,R.equest for Judicial Notice, Document 1] stating: "Grantee: Shingle 

Springs Band. of Miwok Indians, Shingle Springs Rancheria (Verona 
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Tract), Califomia." See accompanying Request judicial Notice, 

I)ocuments 1 and 2. 

1 LTltra vires Exception. to Soverei~n munity Claiins 

The trial court cornrnitted prejuclicial error in deterrnining that the 

exception to sovereign immunity allowed in Lewis v. Clarke 581 U.S. 

(2017) did not apply to the present action. Lewis v. Clarke stated: 

"The identity of the real party in interest dictates what 

immunities may be available. Defendants in an official-capacity 

a.ction may assert sovereign immunity. GYahaan, 473 U. S., at 

167. An officer in an individual-capacity action, on the other 

hand, may be able to assert personal immlznity defenses, such 

as, for example, absolute prosecutorial immunity in certain 

circurnstances: l"an de Kamp v. Goldstein, 555 U. S. 335 —344 

(2009). But sovereign immunity "does not erect a barrier 

against suits to impose individual and personal liability." Hqfer, 

502 U. S., at 30-31 (internal quotation marks omitted); see 

Alden v. Maine, 527 U. S. 706, 757 (1996)." 

Lewis v. Clarke also statese 
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"In surn, although tribal sovereign inrnunity is irnplicated when 

the suit is brought against individual officers in their official 

capacities, it is simply not present;vahen the claim is made 

against those ernployees in their individual capacities. An 

indemnification statute such as the one at issue h,ere does not 

alter the analysis. Clarke may not avail hiinsell' of a sovereign 

immunity defense." 

Further suppart of Appellant's claim of a reasonable expectaney in the 

Shingle Springs Rancheria is fou.nd in the recent US Supreme Court 

case of 1'ícGirt v. Oklahorna, 591 U. S. (2020): "Today we are 

asked whether the Iand these treaties prornised rernains an Indian 

reserva.tion for purposes of federal criminal lavv, Because Congress 

has not said otherwise, we hol.d the governm.ent to its word." 

These lands are properly stated to be for the Miwok people of Shingle 

Springs. Appellant does not seek to change or challenge title to the 

land, because title is already in the Miwok nam.e. 
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The answer to this case in this appeal is that the exception to 

sovereign immunity did apply, and the Trial Court committed error in 

finding that there was no exception..and quashing:.the cornplaint. 

The reason the Trial Court shouid have reached the legal conclusion 

that the sovereign immunity exception of Lewis v. Clark did apply is 

because the complaint alleged facts which, if proven at trial, would 

show that the conduct of the individually-named tribal council . 

members sued as defendants in this action was all ultra vires, and 

outside the scope of any legitimate official business of the tribe. 

Instead, it was conduct against true•Miwok tribe citizens using fraud, 

imposters, and subterfuge as some kind of excuse to keep true 

Miwoks off of lands that were undisputedly eartriarked for them. The 

complaint, paragraphs 10, 34, 39-41, and 49 [al.Ieging the counciI 

members are not Miwok; that the Iands were specifically designated 

by the US Bureau of Indian Affairs ["BIA"] as being for Miwoks; that 

Plaintiff and his tribal members are Miwok; and that Defendants/ 

Respondents are excluding them from the Iand]. 

See Complaint, paragraphs 33-34 [CT 13J o 
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" 33. l.~efendants' conduct as imposters in charge of the Miwok 

tribal governrnent constitutes conduct prohibited by Iaw [See 1 S 

USc section 1001(a); 18 LISC section 1031(a), and California 

Penal Code section 484(a), all quoted below]; constitutes illegal 

fraudulent and unfair conduct outside the scope and course of their 

role as a tribal mernber of the Shingle Springs Band. 

34. The non justiciabl.e political question doctrine does not apply 

to this case because F'laih.tiff d®ds riot allege that the BIA scimehow 

made a mistalce in designating the Shingle Springs Band of 

Miwoks as a federally-recognized tribe. Instead, the Cornplaint 

alleges that the present governing board of the tribe is made of 

non-1vliwolc blood individuals, and are thus imposters. In this 

regard, the compiaint does not challenge the BIA's decision to 

issue a BIA Iative American Identification Card to the rnembers 

of the tribal council, because these individuals do not have BIA 

identification cards. The Compla.int does not challenge any 

political decision by the BIA to a) recognize the Shingle Springs 

Band. of Miwo1 Indians or b) recognize any particular individual 

Miwok Indian." 
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But see also the Trial Court's minute order froin the day of the 

hearing on rnotion. to dismiss/ plaintiff s request for default judgment 

[SA 201; see also CT $03] in which the trial court notes that present..in 

the courtroom were a substantiai group of BIA card-carrying Ivliwok 

Native Americans, who were bein,g exciuded from these Shingle 

Springs iands. 

The fact that a default wasetitered ortthése facts can he evidence that 

the facts are admitted. See CQst-ling v. Loring (1994) 27 Cal.App.4th 

I 731, 1746). But that is all the default does. There is no penalty for 

defaulting. "A defendant has the right to elect not to answer the 

complaint. (Greenup v. Rodman (1986) 42 Ca1.3d 822, 829.) 

But, ifproof be requ.ired, Piaintiff/Appellant was there in court witli 

solid evidence that a) Plaintiff and his fellow tribal znernbers are true 

me walks; b) that Respondents individual council members are not 

Miwok at alI and that they are in fact imposters who have stolen the 

Miwok land and need to be ousted from their positions as council 

members. Appellant notes th.at he does not ask for their ejectment 

from the land itself, what his asks for instead is a rernedy that allows 
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the true Miwoks to occupy and cnjoy the lands that the US I3iA has 

earmarked for them or to have damages rnoney damages on for their 

loss in being deprived of the use of those lands. See Complaint  

paragraphs 87-89 [CTO 26]; 99-100 [CTO 29]; and 11 5-118 [C'f 34-

 

35], specifying remedies requested. 

Case law supporting this ultra vires exception to sovereign immunity 

is found zri Al Shimari v. CY4 cI Prernier Techraology, Inc., 840 F.3d 

147, 157 (4th  Cir. 2016). The Trial Court would not apply immunity 

under a similar concept of sovereign i.rnmu.nity, the non-justiciable 

political question imanunity. In 14l Shimari, the court noted that private 

contractors in 11raq were engaging in conduct that, if true, would 

constitute war crimes and thus was ultra vires and not subject to the 

political question im.munity: 

"In examining the issue of direct control, when a contractor 

engages in a lawfal action under the actual control of the 

rnilitary, we will consa,der the contractor's action to be a`mde 

facto rnilitary decision []" shielded from judicial review under 

the political question doctrine. 'faylor. 658 F.~ci. at 410. 

However, the military cannot lawfizlly exercise its autlaority by 
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directing a contractor to engage in uniawftl activity. Thus, 

when a contractor has engaged in unlawful conduct, 

irrespective ofthe nature of control exercised by the military, • 

the contractor cannot claim protection under the political 

question doctrine. The district court failed to draw this 

important distinction. Accordingly, we conclude that a 

contractor's acts may be shielded from judicial review under the 

first prong ®f'T. aylor only to the extent that thbse a.cts (1) were 

cornmitted under actual control of the military; and (2) were not 

unlawful." 

The same ruie was applied in the case o£Alperin v. atican Bank, 410 

F.3d 532, 546 (9th Cir. 2005) . 

"In the landscape before us, this lawsuit is the only game in 

town with respect to claimed looting and profiteering by the 

Vatican Bank. No ongoing govemment negotiations, 

agreements, or settlements are on the horizon. The outside 

chance that the Executive Branch will issue a statement in the 

future that has the "potentiality of embarrassment" when 

viewed against our decision today does not justify foreclosing 
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the Holocaust Survivors claims, especially when "[t]he age and 

health of many of the class members also presses for a prompt 

resolution." In re Holocaust Victim Assets Litig., 105 

F.Supp.2d at 148. 

In sum, none of the Baker formulations is "inextricable" from 

the Property Claims. See Baker, 369 U.S. at 217, 82 S.Ct. 691. 

The Holocaust Survivors have presented a justiciable 

controversy.' €," 

"Ultra vires" is detned as follodvs [see https://www.lavv.cornell.edu/ 

wex/ultra vires: 

"Latin, meaning "beyond the powers.¢" Describes actions taken 

by government bodies or corporations that exceed the scope of 

power given to them by laws or corporate charters. When 

referring to the acts of government bodies (e.g., legislatures), a 

constitution is most often the measuring stick of the proper 

scope of power." 

The concept applies here as well. See also the BIA •Letter from C.K. 

llaukes dated January 12, 1919, CT 687, quoted above, which 
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expressly reserves this land for the shingle springs homeless Indians. 

Plaintil'f and hzs l'Iiwok Nation tribe members are those people. 

2. The Ultra Vires, Exception to Sovereign hnmunity Claims 
Applies to This Ca,se 

Section I of this brief cites the various pieces of evidence showing that 

without a doubt the Shin.gle Springs Rancheria lands were expressly 

given to the Shingle Springs Miwoks. AIl of those facts and 

evidentiary iterns add up to a showing that the det:endantš are guilty, 

and are not shielded by sovereign immunity because their conduct was 

ultra vires. 

The conduct is ultra vires because it unlawfully excludes US BIA 

Identification Possessing M.iwok Natives from lands expressly given 

to them in trust by the US govemment. 

The fact that the Trial Court agreed the group of persons present 

(around 40 or so) were Miwok Indians being excluded from these 

lands establishes the facts of the ultra vires claimsa 



Tiae tribal council members are being sued for ultrcc vii°es acts that 

they have taken on themselves personally and individually. The tribe 

itself is not a defendant/resp®ndent in the action, nor is Appellant 

attempting to eject these members from the land. Appellant i.s seeking 

to oust them as council people, and as being basically the entire 

source of the reason that there are more than 200 true l4iwoks without 

a proper home. 

The Trial Court's minute order fiorn the hearing on motion to dasmiss 

{See SA 201; see aiso CT 803], in which the trial court accepted that 

a1i the various people present on behalf of piaintiffwere true Ivliwoks 

being excluded from the lands. The trial court did not apply the ultrrx 

vires exception to official acts, and should have. 

This court could reverse an instruct the trial court to apply that rule to 

this case; it was generally not applied. ln the aIternative, this Court 

has de novo independent jurisdiction to review and reverse this pure 

issue of laver. 
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The Trial Court did not rnention thi.s issue in its decision. See 

Tentative Ruling, SA 175; and final ruling adopting tentative ruling 

[CT 771].  

One option is to remand this matter back to the trial court to apply the 

ultra vires rules to the facts of this case, and to hold that ultra vires 

acts are outside the parameters of sovereign inrnunity. 

Accordingly, plaintiff/appellant requests that this Court reverse the 

judgment of dismissal and to find that the exception to sovereign 

irrirnunity stated in Lewis v. C'lark, 581 U.S. (2017} applies here, 

where the underlying conduct being sued upon is ultra vires unofficial 

conduct for which there is no sovereign iinnunity. 

B.  ::n::,~
 

<I, 

We note the Califomia Supreme Court decision.ofBoisclair° v. 

Superior Court (1990) 51 Ca.1.3d I 140, 1 l 52, holding that any kind of 

title dispute over Indian lands must be filed in federal court: 

"the threshold question must be whether one possible outcome 

of the litigation is the deterrnination that the disputed property 
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is in fact Indian trust land. If that outcome is possible, then a 

state court is barred from assuming jurisdiction of the case." 

Thus, the Court can be aware the claims in this case were brought by 

Caballero in a counterclaim in federal court against the Shingle 

Springs Band [Shingle Springs Barzd ofMiwok Indians v. Caballero, 

USDC EDCA. Case No. :08-cv-03133-~.~.JM-ACjj, purporting to be the 

Shingle Springs Miwok tribe, but the trial court in that matter would 

not permit Mr. Caballero's case on the grounds of political question 

matter, and related legal claims. That decision is currently on appeal 

before the US Ninth Circuit Court of Appeals, and is simply pointed 

out here to show this court that this particular case properly belongs in 

state court because title is not being challenged. Instead, Caballero is 

not seeking the ejectment from the land of any of the defendants; quite ` 

to the coritrary, he is seeking to allow the true IeIiwoks to enter the 

lands and use those Iands. Caballero is not seeking to redraw any title, 

boundaries, as the land is in the right narne. It says Miwoks right in it, 

so Appellant does not need to change title, boundaries, or anything 

like that. 
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The title documents [IZJIN docurnent 1] confirm the proper title. 

Appellant confirrns that we do not dispute that title, and accept it as is. 

We said the same to the Federal Court Judge in that matter.< We claim 

we are those people, the Miwoks of Shingle Spri.ngs. 

The Complaint [CTO 4] alleges the following causes of actions: 

1. First Cause of Action for Intentional Interference with 

Prospective Economic Advantage; 

2. Second Cause of Action for Negl.igent Interference with 

Prospective Economic Advantage; and 

3. 'Third Cause of Action for Violation of California's Unfair 

Competition law, Business and Professions Code section 

17200. 

The following relief is requested in the first cause of action for 

intentional interference with prospective economic relations, of the 

.,, 

"Plaintiff will suffer irreparable relief unless and until sorne 

forrn of injunctive relief is issued. Plaintiff does not have an 

adequate remedy at law, and request such injunctive relief 
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including an Order requiring each of tlle council members sued 

herein as defendants to either prove up that they are true Miwok 

persons, or step aside and allow only MiwokT.blooded 

tribespeople to control the tribal council. Plaintiff requests such 

other injunctive relief as the court deems just and appropriate. 

See also the same injunctive relief requested in the second cause of 

•a.ction for negligerit intezfeiz \uilh pr®spective economic 

Advantage [paragraph 110] [C`I`® 33], and third cause of action for 

violation of Business & Pz-ofessions Code section 17200 [paragraph 

1.16] [CTO 35]. 

Nowhere in the Complaint is there any sort of claim, request for 

ejectment or any request for a declaration regarding title [e.g., a quite 

title action] . 

The BI.A. deeds [accompanying Request for Judicial Notice, "RJN" 

Document 1] in no way place the limitations placed by the current 

Trial Council of the Shingle Springs Band. The language of the BIA 

trust document states: "Grantee: Shingle Springs Band of Miurok 
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Indians, Shingle Springs Rancheria (Verona Tract), California." See 

accompanying Request Judicial Notice, I~ocuments 1 and 2. The BIA 

title documents prove up plaintiff's reasonable expectancy in..the 

Shingle Springs Rancheria land. 

Appellant and the true Miwoks just need to be able to come into those 

lands. The current defendants/tribal council members aren't allowing 

•this, and need to be stopped fronTi xcluding P'la.intiff~a:md true 

Miwoks. Because this is not a quiet title action, or an action seeking 

ejectrnent, the rule ofBoisclair v. Superior Court (1990) 51 Ca1.3d 

1140, 11 52, giving sole jurisdiction to the federal courts for that type 

of claim, or for a land title for an Indian lands title claim, does not 

apply here. 

Accordingly, the judgm.ent of dismissal should be reversed, and the 

case should be renaanded for further proceedings on the merits. 

;rr1. ,U : 

Appellant is required to show prejudicial hazm on appeal. See 

California Constitution, Article VI, section 1 3: 

~ 



"No judgment sha.11 be set aside, or new trial granted, in any 

cause, on the ground of misdirection of the jury, or of the 

improper admission or rejection of evidence, or for any error as 

to any matter of pleading, or for any error as to any matter of 

procedure, unless, after an -examination of the entire cause, 

including the evidence, the court shall be of the opinion that the 

error complained of has resulted in a miscarriage of justice." 

_.. . . ... . . _ . . 

See also CCP section 475, which states in part: 

".... No judgment, decision, or decree shall be reversed or 

affected by reason of any ez-ror, ruling, instruction, or defect, 

unless it shall appear from the record that such error, ruling, 

instruction, or defect was prejudicial, and also that by reason of 

such error, ruling, instruction, or defect, the said party 

complaining or appealing sustained and suffered substantial 

injury, and that a different result would have been probable if 

such error, ruling, instruction, or defect had not occurred or 

existed. There shall be no presLmption that error is prejudicial, 

or that injury was d.one if error is shown." 
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Appellant has sustained bis burden of showing prejudicial harm. I{e is 

unable to get a trial. I{is claims have been stopped. On remand, he has 

a solid probability of winning. Defendants have admitted their 

violation. See Declaration of:Regina Cueller, [C'I'® 55-56], paragraph 

15 -1 8, quoted above, where sh.e admits she excludes Miwoks. 

As the auth.orities above state, not all legal error is grounds for 

reversal on appeal. Appellant recognizes that he must show the Court 

that he suffered prejudicial harrzi °as a result of the Court's` legal` error, 

abuse of discretion, and orders based on fact findings opposite to the 

uncontroverted evidence. 

Accordingly, the Court should find that Appellant has sustained his 

burden of showing prejudicial harm. The order granting the motion to 

dismiss/quash should be reversed with instructions to deny the motion 

to strike. 

i: AL ZlZhl 

Based on the foregoing, this Court should reverse the judgment of 

dismissal and shoui.d remand the case with any instructions deemed 

just and appropriate, but to include a direction to apply the ultra vires 
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ruie to this action; to see if there is then an exception to the sovereign 

immunity as per Lewis v. Clark; or such other rem.and instructions as a 

court. deems just and :correct; or to deterrnine as part of its independent 

review diat the ultra vires exception to official acts does apply, and 

that there is therefore no bar into this action based on sovereign 

immunity. 

Respectfully submitted, 

~ ~ ~
a
~ 

'u/ 
llsll I-Ierrnan Franck~ Es  

HERMAN FRANCK, ESQ. 
Attorney for Appellant 
Cesar Caballero 

Date: March 3, 2.021 
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I, Elizabeth Betowski, declare as follows: That I am an adult over the 
age of 1$, and reside in Sacramento, California, and arn not a party to 
the present action. On the date signed below, I caused to be rnailed by 
first-class mail postage prepaid, the following documents: 

Appellant's Opening Brief 
2. Appellants Separate Volu.rne of Appendices with Itezns 

Inadvertently Omitted in the Clerk's Record; Subject to 
Pending Motion to Auginent Record 

3. Appellant's Request for íud'zcial Notice or to Permit 
Further Evidence on Appeal 

4. Appellant's Compendium of Federal Authority Cited in 
Opening Brief  

The above-listed document was served on all parties by naailgng via e-
service to the following addressees: 

Paula Yost, Esq. 
5022 I]ublin Ave. 
Oa.kland, CA 94602 
(510) 501-7093 
paula.yostboitano~grrzail.cam 

A ttorneys forIaefenclants/Respondents 

Sarah tutschke 
Kaplan Kirsch & Rockwell LLP 
595 Pacific Ave., Floor 4 
San Francisco, CA 94133-4685 
Tel: 628-209-4152 
sdutschke@kaplan.ki.rsch.com. 

.Attorneys for° Defendants/Respondents 

California Supreme Court [via electronic filing onlyj 
350  McAllister Street 
Sari Francisco, CA 94102-4797 
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The above-listed docurnent was served on all parties by mailing via 
first-class mail to the following addressees: 

Clerk 
El 13orado County Superior Court 
Civii Division 
3321 Cameron Park Drive 
Cameron Park, CA 95 682 
Tel: 530-621-6430 

TriaZ Court 

I declare under oath and under penalty of perjury that the foregoing is 
true and correct and tha this Declaration was executed in Sacramento, 
Caiifornia, on Iarch , 2021. 

IIs1l Elizabeth 

Elizabeth Bctowskz 
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