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AR Administrative Record

AS Sweeney Assistant Secretary-Indian Affairs Tara Sweeney
AS Washburn Assistant Secretary-Indian Affairs Kevin Washburn
BIA Bureau of Indian Affairs

Claims Money Fund Funds distributed to Wyandotte by PL 602 reported in
Ober Audits and in Wyandotte financial statements

Commingled Account =~ Wyandotte investment account that held all other funds
distributed to Wyandotte by PL 602 other than the
$100,000 Set Aside Funds (or PL 602 Bonds) until
November 1991 when the PL 602 bonds and remaining
cash were commingled into this Wyandotte investment

account
2020 Sweeney May 20, 2020, Decision issued by AS Sweeney
Decision
2014 Washburn July 3, 2014, Decision issued by AS Washburn
Decision
Department United States Department of the Interior
Department Policy Department determination made during Shriner Tract

Trust acquisition that once land worth $100,000 or more
is purchased with all the $100,000 Set Aside Funds from
PL 602 and such land is acquired in trust under PL 602,
that fulfills the Department’s obligation under PL 602 and
any future trust acquisitions must be predicated on other
statutory authority

GAAP Generally Accepted Accounting Principles
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PRIOR OR RELATED APPEALS
None.

STATEMENT OF JURISDICTION

Jurisdiction of this action was proper in the District Court. 28 U.S.C. § 1331
(federal question); Administrative Procedures Act, 5 U.S.C. § 701 et seq. (“APA”).
The Department of the Interior’s (“Department”) May 20, 2020, decision (the “2020
Sweeney Decision”) contained two determinations that are in issue in this case. The
Department decided to place land in Park City, Kansas (“Park City Land”) in trust
(the “Trust Determination”) on behalf of the Wyandotte Nation (“Wyandotte™)
pursuant to Public Law 98-602 (“PL 602”). The Department also determined that
such land was eligible for gaming under the Indian Gaming Regulatory Act, 25
US.C. § 2701 et seq. (“IGRA”) (the “Gaming Determination”). Each of these
determinations constitutes final agency action reviewable under the APA. McAlpine
v. United States, 112 F.3d 1429, 1435 (10th Cir. 1997).

This Court has jurisdiction of this appeal from the United States District Court
for the District of Kansas pursuant to 28 U.S.C. § 1291, 28 U.S.C. § 1331, and the

APA.
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The district court’s Final Memorandum and Order was dated May 5, 2021. (Add. 1-
33.)! The Appellants (“Kansas Parties”) timely filed their Notice of Appeal on June
3, 2021, which was within 60 days of May 5, 2021. (App. Vol. IV: 148-52.)* Fed.
R. App. P. 4(a)(1)(B). This appeal is from the final order and judgment of the district
court dated May 5, 2021, that disposed of all parties’ claims.

ISSUES PRESENTED FOR REVIEW
Trust Determination

A.  Should the Department’s Trust Determination be set aside because the
Park City Land was not purchased with any of the $100,000 set aside for the
purchase of land and did not trigger the mandatory trust acquisition provision under
PL 602.

B.  Should the Department’s Trust Determination be set aside because it
violated established Department policy and the Department failed to provide a
reasoned explanation for the policy change.

C.  Should the Department’s Trust Determination be set aside because it
relied on an arbitrary and inconsistent accounting analysis, such that the substantial

evidence in the record does not establish that the Park City Land was purchased with

! References to documents attached to this brief in the addendum shall be to the addendum
and page number (e.g., Add. 3).

2 References to documents in the Kansas Parties’ appendices that accompany this brief will
be to the volume and page number of the appendix (e.g., App. Vol. III: 35.)

2
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only the $100,000 Set Aside Funds.
Gaming Determination

D.  Should the Department’s Gaming Determination that the Park City
Land was taken into trust as part of a settlement of a land claim be set aside because
the Department failed to consider and apply its 2008 regulations that control the
Gaming Determination.

E.  Should the Department’s Gaming Determination be set aside because it
relied exclusively on Wyandotte Nation v. Nat’l Indian Gaming Comm’n, 437 F.
Supp. 2d 1193 (D. Kan. 2006), a decision that was incorrectly decided, does not

control the Gaming Determination for the Park City Land, and is distinguishable.

STATEMENT OF THE CASE
The Kansas Parties filed an action under the APA challenging the 2020
Sweeney Decision of Assistant Secretary-Indian Affairs Tara Sweeney (“AS
Sweeney”), who concluded that: (1) the Department was required to take the Park
City Land in trust on behalf of the Wyandotte pursuant to the mandatory trust
acquisition provision of PL 602; and (2) once in trust, the land was eligible for

gaming under IGRA on the grounds that the Park City Land was taken into trust as
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part of a settlement of a land claim.?
Ultimately, the district court rejected the Kansas Parties’ arguments and
upheld the Trust Determination and the Gaming Determination made in the 2020

Sweeney Decision. (Add. 1-33.) The Kansas Parties appealed.

Background to Passage of PL 98-602: Claims Filed by the Wyandotte with the
Indian Claims Commission Resulting in Judgments Against the United States

The Wyandotte was awarded money judgments against the United States on
four claims filed with the Indian Claims Commission (“ICC”) in the 1950’s. The
Wyandotte’s claims before the ICC were that it was entitled to additional
compensation for lands it had ceded to the United States in the 1800’s for
unconscionable consideration. The parties attempted but failed to settle one or more
of the claims, no settlements were achieved, and judgments were ultimately
rendered. Zane ex rel. Wyandot Tribe v. United States, 618 F.2d 121 (CI. Ct. April
27, 1979); Zane ex rel. Wyandot Tribe v. United States, 618 F.2d 121 (Cl. Ct. May
11, 1979).

The Wyandotte was awarded a judgment in the amount of $561,424 in docket
139. Zane ex rel. Wyandot Tribe v. United States, 618 F.2d 121 (Cl. Ct. April 27,

1979); Strong v. United States, 42 Ind. Cl. Comm’n 264 (Aug. 10, 1978) (App. Vol.

3 Pursuant to 25 U.S.C. § 2719(a)(1) gaming cannot be conducted on lands acquired in trust
by the Department after October 17, 1988, unless one of the exceptions enumerated in 25
U.S.C. § 2719(a)(1) or (b) apply. At issue in this case is the exception for lands that are
taken into trust as part of a settlement of a land claim. 25 U.S.C. § 2719(b)(1)(B)(i).

4
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III: 83-99.) The Wyandotte was awarded a judgment of $2,348,679 in docket 141.
Zane ex rel. Wyandot Tribe v. United States, 618 F.2d 121 (CI. Ct. May 11, 1979);
Strong v. United States, 43 Ind. Cl. Comm’n 311 (Sept. 22, 1978) (App. Vol. III:
114-31.)

The judgments in dockets 139 and 141 were paid and fully satisfied in October
1978 and March 1979, respectively, and the United States was discharged from
further obligations under the judgments. H.R. Rep. No. 98-1067, at 1-2 (1984)
(Add. 87-88); S. Rep. 98-609, at 3 (1984) (App. Vol. III: 108; Add. 82); Wyandotte
Nation, 437 F. Supp. 2d at 1198, n.16; See also United States v. Dann, 470 U.S. 39,
47-50 (1985).

The Wyandotte was awarded a judgment of $200,000 in Dockets 212 and 213.
This judgment was paid and fully satisfied some time prior to 1984. Zane v. United
States, 38 Ind. Cl. Comm’n 561 (Aug. 5, 1976) (App. Vol. III: 156-87;) S. Rep. No.
98-609, at 3 (1984) (App. Vol. III: 108; Add. 82;) PL 602 (Add. 35.)

Congress Passed PL 602 to Distribute Funds Paid by the United States in
Satisfaction of the Four ICC Judgments Awarded to the Wyandotte

In 1984, Congress passed PL 602 to provide for the distribution of the
judgment funds previously paid by the United States to satisfy the ICC judgments.
(Add. 35-40.)

PL 602 directed 80% of the judgment funds to be distributed to Wyandotte

tribal members. PL-602, § 105(a). (Add. 37.) The remaining 20% was to be
5
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distributed as follows:

a. Section 105(b)(1) provided that a “sum of $100,000 of such funds shall
be used for the purchase of real property which shall be held in trust by
the Secretary for the benefit of” the Wyandotte (the $100,000 Set Aside
Funds).*

b. Section 105(b)(2) provided that funds in excess of the $100,000 Set
Aside Funds described in Section 105(b)(1) be held in trust by the
Wyandotte Tribal Business Committee.

c. Section 105(b)(3) provided that any “interest or investment income
accruing on the funds described in paragraph (2) [Section 105(b)(2)]
may be used by the Tribal Business Committee . . . for any of the
following purposes: [listing eight items, including land purchases, but
with no accompanying obligation of the Department to take any such
land so purchased into trust].”

(ld.)

Wyandotte Invested the $100,000 Set Aside Funds Instead of Buying Land with
the Money

In May 1986, the Wyandotte invested the $100,000 Set Aside Funds in
mortgage obligation bonds (“PL 602 Bonds™). (App. Vol. VI: 4-5, 23.) The PL 602
Bonds and approximately $5,000 in remaining cash, were deposited into a separate
investment account of the Wyandotte (the “Segregated Account”). (Id.) The
Wyandotte closed the Segregated Account at the end of November 1991. The PL

602 Bonds and a cash balance of $529.91 that remained in the Segregated Account

* This provision created the so-called mandatory trust acquisition obligation of the
Secretary of the Department, in lieu of the typical discretionary trust acquisition procedures
the Secretary employs pursuant to 25 U.S.C. § 465.

6
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at that time were commingled into the Wyandotte’s general investment account (the
“Commingled Account”). (/d. at5,223-24.) Prior to this, the Commingled Account
held the assets acquired with the remaining 20% of the judgment funds (i.e.,
everything other than the $100,000 Set Aside Funds) originally distributed to the
Wyandotte pursuant to PL 602. (App. Vol. VI: 3-5, 202.)
Wyandotte Purchased Land in Park City, Kansas in 1992

In November 1992, the Wyandotte borrowed $25,000 from the Commingled
Account in the form of a margin loan and used those proceeds to purchase the Park
City Land. (App. Vol. VII: 25, 31.) At that time, the Commingled Account had
about $3,200 in cash, the PL 602 Bonds, and the other investment assets acquired
with the remaining funds distributed by PL 602. (/d. at 27.)

Wyandotte Financial Statements: Disclosures Made Regarding the Park City
Land Purchase

Between 1986 and 1996, the Wyandotte generated financial statements to
account for the funds distributed to it pursuant to PL 602. It employed a CPA firm
to produce annual reports based on the financial statements. (“Ober Audits.”) (App.
Vol. V: 1-71.) The funds distributed to the Wyandotte by PL 602 (including the
$100,000 Set Aside Funds that were invested in the PL 602 Bonds) were collectively
referred to as the “Claims Money Fund” in the Ober Audits. The Ober Audits
reported that the funds used to purchase the Park City Land were transferred out of

the Claims Money Fund and that the Park City Land was not acquired with funds
7
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from the Claims Money Fund. (/d. at 37, 42.) After the Wyandotte purchased the
Park City Land, the Ober Audits never listed that land as an asset on the Claims
Money Fund balance sheets. (Id. at 32-71.)° By contrast, the Ober Audits listed the
Shriner Tract as a Claims Money Fund asset after it was purchased. (/d. at 66, 69.)
Wyandotte Park City Land Trust Application - 1993

In January 1993, the Wyandotte applied to have the Secretary accept the Park
City Land in trust under PL 602. (App. Vol. VIII: 42-43, 63-64.) A month later, the
Wyandotte advised the Department that it was invoking the Secretary’s discretionary
fee-to-trust authority under 25 U.S.C. § 465. (Id. at 46-47, n. 10, 53-54.) In
December 1995, the Wyandotte withdrew its Park City Land application and shifted
its focus to having land in Kansas City, Kansas (the “Shriner Tract”) taken in trust

under the mandatory provision of PL 602. (/d. at 34-35, 74-78.)

The 1996 Shriner Tract Purchase and Trust Acquisition - the Department
Fulfilled the Mandatory Trust Acquisition Obligation of PL 602

On June 6, 1996, the Department published its notice of intent to acquire the

Shriner Tract in trust for the Wyandotte. (App. Vol. V: 117-21.) In the

> Years later, the Wyandotte represented the same thing to the federal courts - that the funds
used to purchase the Park City Land should not be characterized as PL 602 funds. (App.
Vol. V: 162; VIII: 34-5; 143-46.) In 2014, Assistant Secretary Kevin Washburn (“AS
Washburn”) noted the same thing in his July 3, 2014, Decision (the “2014 Washburn
Decision”) when he observed that the Wyandotte “purchased the Park City Parcel in 1992,
before it had expended any 602 Funds and several years before it purchased” the Shriner
Tract, ... (Add. 46.) (Emphasis added.)

8
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administrative proceedings leading up to the decision to publish this notice, the
Wyandotte told the Department it would expend all the $100,000 Set Aside Funds
on the Shriner Tract purchase. (/d. at 90, 95, 100, 104, 106, 109, 111, 116.)

In these administrative proceedings, the Department determined that while the
Wyandotte could discretionarily spend the “accumulated earnings” on the PL 602
Bonds, only the $100,000 Set Aside Funds must be spent on trust lands under PL
602. (Id. at 105-09.) Because the purchase price of the Shriner Tract exceeded
$100,000, the Department concluded that once the Shriner Tract was purchased
using the $100,000 Set Aside Funds and the land was acquired in trust under PL 602,
the Department will have fulfilled its mandatory trust obligation under PL 602 and
future trust acquisitions had to be made under some other statutory authority. This
is referred to as the “Department Policy.” (/d. at 105-09, 114, 116.)

The Department Policy was developed in a series of departmental memoranda
that culminated in a June 6, 1996, letter from Assistant Secretary-Indian Affairs Ada
Deer that was sent to Chief Bearskin of the Wyandotte. (/d. at 105-09, 110-14, 115-
16.) Assistant Secretary Deer clearly communicated to the Wyandotte that after the
Shriner Tract trust acquisition, the Department had no further mandatory trust
obligations under PL 602, and any future trust acquisitions on behalf of the
Wyandotte had to be predicated on statutory authority other than PL 602. (Id. at

116.) (Emphasis added.)
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Litigation over the Department’s Mandatory Trust Acquisition of the Shriner
Tract

In July 1996, the State of Kansas and the four federally recognized tribes in
Kansas filed suit challenging the trust acquisition of the Shriner Tract under PL 602
(the “Shriner Tract Litigation”) and secured a temporary restraining order from the
district court preventing the Department from taking the Shriner Tract into trust. Sac
& Fox Nation v. Norton, 240 F.3d 1250, 1257-58 (10th Cir. 2001). The Tenth
Circuit dissolved the TRO and allowed the Shriner Tract to be acquired in trust but
attempted to preserve the parties’ right to seek judicial review of all issues that had
been raised in the complaint. Sac & Fox Nation, 240 F.3d at 1257.°

Throughout the Shriner Tract Litigation, the Department steadfastly
championed the Department Policy. Department official George Skibine testified in
his deposition that “once the land is purchased . . . and the purchase price was over
$100,000, then it would exhaust the fund and there would be no mandatory
obligation to take any land in trust — to take any additional land in trust besides
the Shriner tract.” (App. Vol. V: 134-35.) (Emphasis added.)

Secretary of the Interior Bruce Babbitt told the Tenth Circuit that the Shriner

Tract administrative record (“AR”) demonstrated “that this acquisition exhausts the

¢ In the end, this attempt failed. Governor of Kan. v. Kempthorne, 516 F.3d 833 (10th Cir.
2008); lowa Tribe v. Salazar, 607 F.3d 1225 (10th Cir. 2010). As a result, the Tenth Circuit
never addressed the underlying merits of any of the challenges to the Shriner Tract trust
acquisition after 2001.

10
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funds available to the Tribe under section 105(b)(1) of [PL 602].” (Id. at 174-75.)
Farlier in the same brief, he noted that “the Assistant Secretary of Indian Affairs
required the Area Director to inform the Wyandotte that ‘this trust acquisition fulfills
the Secretary’s obligation to take land into trust pursuant to (PL 602), and that
subsequent trust acquisitions must be made under different statutory authority . ..””
(Id.)

The Wyandotte consistently acknowledged the Department Policy. As
discussed in more detail below, the Wyandotte recognized that it had exhausted all
the $100,000 Set Aside Funds on the Shriner Tract purchase and that the acquisition
of the Shriner Tract in trust fulfilled the Department’s mandatory trust acquisition

obligation under PL 602. (/d. at 95, 104, 163-65, 175, 184, 191-92; Vol IX: 271.)

Department Remand Proceedings: Department Found That All the $100,000
Set Aside Funds Were Used on the Shriner Tract Purchase

The Tenth Circuit remanded a part of the Shriner Tract case to the Department
to determine if the Shriner Tract was purchased with “only” PL 602 funds to properly
invoke the mandatory trust acquisition provision of PL 602. Sac & Fox Nation, 240
F.3d at 1263-64; See also Governor of Kan. v. Norton, 430 F. Supp. 2d 1204, 1209,
(D. Kan. 2006), vacated, 516 F.3d 833 (10th Cir. 2008).

In its briefing to the Department on remand, the Wyandotte acknowledged
that it used the $100,000 Set Aside Funds and imputed earnings to purchase the

Shriner Tract. Likewise, it readily admitted its understanding that the mandatory
11
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trust acquisition of the Shriner Tract under PL 602 fulfilled the “shall of the law”
such that no further trust acquisitions could be predicated on that mandatory trust
acquisition provision. (App. Vol. VII: 1-4.)

In its Opinion on Reconsideration, the Department found that the “Shriner
Tract was purchased with the $100,000 set aside by P.L. 98-602, plus interest and
investment income derived from that principal.” (I/d. at 10.) On this basis, the
Department answered the remand issue by finding that the Shriner Tract had been

acquired with only PL 602 funds. (/d.)

Shriner Tract Purchased in July 1996 with Proceeds from a Margin Loan - PL
602 Bonds Served as Collateral

The Wyandotte purchased the Shriner Tract in July 1996, with proceeds from
a margin loan that was acquired from the Commingled Account. (App. Vol. VI:
262, 265.) See also Governor of Kan., 430 F. Supp. 2d at 1211-12. That margin
loan transaction was challenged in the remand proceedings before the Department.
The Department determined it did not matter if the actual $100,000 Set Aside Funds
were used to purchase the Shriner Tract or if they were used as collateral (in the form
of the PL 602 Bonds) to generate the margin loan that was used to purchase the land.
(Id. at 1223.) In either case, the Department found that all the $100,000 Set Aside

Funds were used on the purchase of the Shriner Tract. (App. Vol. VII: 10-11.)

12
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Wyandotte 2006 Application for Mandatory Trust Acquisition of the Park City
Land Under PL 602 and State of Kansas Objections

In April 2006, the Wyandotte submitted another application to have the Park
City Land taken in trust for gaming purposes. This application was made under the
Secretary’s discretionary authority pursuant to 25 U.S.C. § 465. (App. Vol. VII: 12-
15.) Two years later, the Wyandotte changed course and claimed that PL 602
mandated the acquisition of the Park City Land in trust. (Id. at 17-22.)

Between September 2010 and May 2014, the State of Kansas (“the State”)
sent a series of letters to the Department objecting to the acquisition of the Park City
Land in trust under the mandatory provision of PL 602. (App. Vol. VII: 37-210;
Vol. VIII: 1-168; 190-241; Vol. IX: 1-62, 103-255, 256-78; Vol. X: 1-5.) The State’s
arguments included: (1) from an accounting standpoint, there was not enough money
from the PL 602 Bonds and imputed earnings to allow for purchasing both the
Shriner Tract for $180,000 and the Park City Land for $25,000 (App. Vol. VIII: 190-
241; Vol. IX: 1-62.); (2) the mandatory trust acquisition provision of PL 602 could
not be invoked for the Park City Land because all the $100,000 Set Aside Funds had
been fully expended on the purchase of the Shriner Tract (/d.; App. Vol. VII: 37-
38); (3) a purchase of land using, at most, imputed earnings on the investment of the
PL 602 bonds cannot trigger the mandatory trust acquisition provision of PL 602
(App. Vol. VIII: 10, 191-92.); and (4) the Department had long ago determined that

it had fulfilled its obligation under PL 602 by acquiring the Shriner Tract in trust and
13
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that any future trust acquisitions had to be predicated on some other statutory
authority. (App. Vol. V: 105-09, 114, 116, 134-35, 174-75; Vol. VIII: 3-13; Vol.
IX: 104-05, 256-78.)

Accounting Issues Addressed in 2014 Washburn Decision Resulting in Denial
of the Park City Land Trust Application

During the remand proceedings in the Shriner Tract Litigation, the Wyandotte
submitted an accounting analysis by KPMG to suggest that the Wyandotte had
purchased the Shriner Tract with only the $100,000 Set Aside Funds. (App. Vol.
VI: 1-266; VII: 6-11; Add. 44.) The Wyandotte relied on that same KPMG
accounting analysis in connection with the 2006 Park City Land application. (Add.
49.)

The KPMG analysis purported to track the value of the earnings on the PL
602 Bonds while they were in the Segregated Account. Once that account was
closed in November 1991, and the commingling occurred, KPMG could no longer
directly track the value of the PL 602 Bonds separately. For the post-commingling
period, “KPMG determined the amount of interest earned by the (Commingled)
account overall, and then attributed a pro-rated portion of that interest” to the PL 602
Bonds. (Add. 45.)

The Department noted that the earnings generated in the Commingled
Account between 1991 and July 1996 were, at least in part, generated by assets

acquired through margin loans acquired from the Commingled Account. These
14
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margin loans carried interest charges that were deducted monthly from the
Commingled Account and those deductions reduced the amount of the overall
earnings accordingly. (Add. 47-48.) The KPMG analysis failed to account for those
interest charges. (Add. 48.)

Kansas presented an accounting report prepared in 2012 by Jerry Gottlieb
(“Gottlieb Report”). (App. Vol. VIIL: 190-241; Vol. IX: 1-62; Add. 47-50.) The
Gottlieb Report demonstrated that the KPMG accounting analysis overstated the
earnings on the PL Bonds 602 by failing to factor in deductions for margin loan
interest charges for loans used to purchase investments in the Commingled Account.
(Add. 47-48.) Once those deductions were factored in, the Gottlieb Report revealed
that the value of the $100,000 Set Aside Funds and imputed earnings was insufficient
to allow for the purchase of both the Shriner Tract and the Park City Land. (/d.)

The Department agreed, concluding “that these deductions did reduce the
amount of interest earned by the account...and that [the Wyandotte’s accounting]
overstated the amount of interest earned by the 602 Funds.” (/d. at 48.) Because the
Department had already determined that the Shriner Tract was purchased for
$180,000 in July 1996, which consisted of the $100,000 Set Aside Funds and
$80,000 in imputed earnings, the Department concluded that “the Nation could not
have used the 602 funds exclusively to purchase Park City Parcel.” (Add. 50.) The

application to acquire the Park City Land in trust under PL 602 was rejected on that

15
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basis in the 2014 Washburn Decision. (Id.)
2017 Park City Land Application and Accounting Issues

1. RSM assumption

In 2015, the Wyandotte submitted another application to have the Park City
Land acquired in trust under the mandatory provision of PL 602 but withdrew it in
August 2017. (App. Vol. X:25.) A new application was submitted in October 2017.
(App. Vol. X: 48-54.) In connection with this 2017 application, the Wyandotte
submitted a new financial analysis of the “imputed” earnings on the PL 602 bonds
that was performed by RSM US LLP (“RSM”) and reflected in a report dated
September 29, 2017 (“RSM Report”). (App. Vol. X: 38-47.) Along with the RSM
Report, the Ober Audits were provided to the Department for the first time. (Add.
49, 51.) The Ober Audits were specifically based on the Wyandotte’s financial
statements. (App. Vol. V: 1-71.) The Ober Audits covered the time frame from 1986
through September 1996. The Ober Audits were restricted to accounting for the
funds distributed to the Wyandotte by PL 602, which were collectively referred to
as the “Claims Money Fund.” (/d.) The Ober Audits made no reference to any
restriction on the Wyandotte’s use of earnings on the investment of the $100,000 Set
Aside Funds. (I/d.) The Ober Audits did not differentiate in its accounting of the
$100,000 Set Aside Funds and the balance of the PL 602 funds that had been

distributed to the Wyandotte by PL 602. (/d.) The Ober Audits reported the

16
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investment and other activity on the Claims Money Fund as one single, combined
fund. (/d.) A net loss in a fiscal year reduced the Claims Money Fund and a net
gain increased it. (/d.) The Ober Audits did not insulate the earnings on the
investment of the $100,000 Set Aside Funds from investment losses. (/d.)

The RSM Report relied primarily on the Ober Audits. (App. Vol. X: 42.) To
arrive at its pro-rated imputed value of the earnings on the PL 602 Bonds, RSM
considered only what it selected as “relevant” entries on the Balance Sheet and
Income Statements of the Ober Audits. (/d. at 42-43.)” RSM utilized only those
entries to determine the annual net value of the overall Claims Money Fund account
and the amount of annual net earnings (interest and dividend interest less margin
interest charges) generated by the Claims Money Fund accounts, and then imputed
a pro-rated portion of that net account value and earnings to the PL 602 Bonds on an
annual basis. (/d. at 42-44.)

RSM charted the imputed pro-rated earnings annually from 1986 through
year-ending September 1996, to conclude that there were enough funds to
accomplish the purchase of both the Shriner Tract in July 1996, for $180,000 and
the earlier November 1992, Park City purchase for $25,000 using only the $100,000

Set Aside Funds (PL 602 Bonds) plus the imputed earnings. (Id at 44.)

7RSM ignored all other expenses and losses reported by the Ober Audits that impacted the
Claims Money Fund, including the Veres International investment loss discussed below.
(App. Vol. V: 18, 26, 29, 31; Vol. X: 42-47.)

17
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RSM’s Report included an unsupported assumption that during the Shriner
Tract administrative proceedings and litigation, the Department and the courts had
determined that the imputed earnings on the investment of the $100,000 Set Aside
Funds were “restricted” and could not be used for anything other than the purchase
of land that was to be acquired in trust. (/d. at 41-42.) This assumption allowed
RSM to ignore the fact that between 1986 and the end of November 1991, the
Wyandotte had spent all the earnings on the PL 602 Bonds in the Segregated
Account other than $529.61. (App. Vol. VI: 5; 223-24; Vol. IX: 1, 43-46.) RSM
also ignored the fact that the Ober Audits contained no such “restriction” on the
earnings and did not account for any such “restriction.” (App. Vol. V: 5, 11-12, 23-
25,40-41, 51-53,61-62, 70-71.)

Due to this earnings restriction assumption, RSM reported higher dollar
values for the imputed earnings on the PL 602 Bonds as of the end of November
1991, than the investment account statement or Ober Audits reflected existed for that
month. (App. Vol. X: 46-47; Vol. VI: 223-24.) RSM used those higher imputed
earnings in its chart of imputed earnings growth on the $100,000 Set Aside Funds to
reach its overall conclusions. (App. Vol. X:46-47.)

The RSM Report also failed to address that the Ober Audits specifically
reported that the Park City Land was not purchased with the Claims Money Fund or

that after it was purchased, it was never listed as an asset of the Claims Money Fund.
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(App. Vol. X:38-47; Vol. V: 35, 37, 38, 42, 43-71.)

2. RSM ignored the Veres International Investment loss

The Ober Audits disclosed that in 1990, the Wyandotte invested $161,429.50
in Veres International (“Veres Investment”). (App. Vol. V: 18, 21, 26.) This
investment was funded primarily from a margin loan from the Claims Money Fund
investment account. (App. Vol. V:21-22.) The Ober Audits did not segregate the
Veres Investment from the bond investments in the Claims Money Fund - it was
treated as a “cash outflow” just like the bond investments were. (App. Vol. V: 21.)
By the next fiscal year, the Ober Audits booked a loss of $153,849.23 on the Veres
Investment. (App. Vol. V: 29, 31.) The Veres Investment loss reduced the entire
Claims Money Fund by $153,849.23. (Id.) The Ober Audits reported that the
Wyandotte purchased a zero-coupon bond to offset this loss. (App. Vol. V:26.)

The RSM Report ignored the Veres Investment loss which resulted in
overvaluing the performance of the investments in the Claims Money Fund,
including the imputed earnings on the investment of the $100,000 Set Aside Funds.
(App. Vol. V: 31; Vol. X: 46-47.) The RSM analysis was not consistent with how
the Ober Audits accounted for the exact same investment activity.

Still, RSM allocated the interest charged for the Veres Investment margin loan
(along with all the margin loan interest) on a pro-rata basis to the imputed earnings

on the PL 602 Bonds. (App. Vol. X: 42-43,46-47.) Likewise, RSM allocated on a
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pro-rata basis the earnings generated by the zero-coupon bond the Wyandotte
purchased in connection with the Veres Investment, just as it did with all other
earnings on investments. (App. Vol. X: 42-43.) It simply did not account for the
investment loss that was booked in the Ober Audits.

The Department financial officer who reviewed the RSM Report appeared to
accept RSM’s assumption about the claimed restricted use the Wyandotte could
make of the imputed earnings on the PL 602 Bonds. (App. Vol. X: 125-127.) The
Department made no mention of the statements in the Ober Audit that the Park City
Land was not purchased with proceeds from the Claims Money Fund. (/d.) Nor did
the Department mention the exclusion of the Veres Investment loss from the RSM
Report. Despite all this, the Department stated that the conclusions reached in the
RSM Report were “reliable under the consistency principle of General Accepted
Accounting Practices “GAAP”. (Id.)

2020 Sweeney Decision

AS Sweeney relied on the RSM Report in making the Trust Determination.
(Add. 51-59.) She did so because the RSM Report relied on the Ober Audits which
she found to be “valid and reasonable.” (Add. 60.) In doing so, she never mentioned
any of the non-accounting arguments the State had advanced to the Department
between 2010 and 2014 nor did she mention the inconsistencies between the RSM

Report and the Ober Audits. (Add. 51-62.)
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For the Gaming Determination, AS Sweeney relied exclusively on the Kansas
District Court’s 2006 decision in Wyandotte Nation. AS Sweeney never mentioned
the Department’s own regulations in 25 C.F.R. §§ 292.2 and 292.5, which were
adopted in 2008 and defined the circumstances under which the Department
considers land to have been acquired in settlement of a land claim to meet that

exception in IGRA. (/d. at 61.)

District Court Upheld the Department’s May 20, 2020, Trust and Gaming
Determinations

Although the Kansas Parties were not notified of the 2017 application, they
challenged the 2020 Sweeney Decision as arbitrary and capricious and in violation
of law under the APA. (App. Vol. I: 51-255.) In their briefing to the district court,
the Kansas Parties argued, infer alia, that the Trust Determination should be set aside
because: (1) the Park City Land was not purchased with any of the $100,000 Set
Aside Funds (App. Vol. III: 46-49.); (2) the Park City Land was purchased with
proceeds of a margin loan, and none of the collateral required to make that loan could
have been the PL 602 bonds (/d. at 49-52.); (3) the 2020 Sweeney Decision failed to
recognize the Department Policy adopted during the Shriner Tract administrative
proceedings and confirmed in the Shriner Tract Litigation, and offered no
explanation for changing that policy (/d. at 44-45); and (4) reliance on the RSM

Report was arbitrary and capricious. (/d. at 29-33, 50-52.)
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The Kansas Parties also argued that the Gaming Determination should be set
aside because it failed to address the Department’s regulations adopted in 2008,
which established that the Park City Land did not meet the “land taken into trust as
part of a settlement of a land claim” exception in IGRA. They argued that reliance
was misplaced on the 2006 Wyandotte Nation decision because it was wrongly
decided (/d. at 59-64; Vol. IV: 107), the 2008 Department regulations trumped the
decision, and in any event, Wyandotte Nation was distinguishable. (Vol. III 52-59;
64-67.)

The district court rejected all the Kansas Parties’ arguments and upheld both
the Trust and Gaming Determinations. (Add. 1-33.) In doing so, the district court
acknowledged that the Department never addressed whether a purchase of land with
only earnings from the investment of the $100,000 could trigger the mandatory trust
acquisition provision of PL 602. (Id. at 20.) The district court suggested that the
Shriner Tract proceedings did not reveal that all the $100,000 Set Aside funds were
expended on (or attributed to) the Shriner Tract purchase. (/d. at 21-22). The court
further disputed that a Department Policy existed. (/d. at 17.) Even if it did, the
court found that the 2020 Sweeney Decision need not address it because it was
supposedly disposed of in the 2014 Washburn Decision. (/d. at 19-20.)

The district court rejected the Kansas Parties’ accounting challenges and

struck an affidavit of CPA Jerry Gottlieb (the “Gottlieb Affidavit™) that the Kansas
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Parties offered in their Opening Brief to demonstrate the mathematical impact on the
RSM analysis of the imputed earnings on the $100,000 Set Aside Funds if the Veres
Investment loss had been proportionally applied to the imputed earnings on the PL
602 Bonds. (/d. at 16, 24-25; App. Vol. III: 51-52,244-251; Add. 63-70.)

Finally, the district court upheld the Gaming Determination, finding that it
was not arbitrary and capricious because Wyandotte Nation was correctly decided,
was not distinguishable, and occupied the field to the exclusion of the 2008
Department regulations. (Add. 27-32.)

SUMMARY OF THE ARGUMENT

Although the history and accounting matters involved in this appeal may be
complicated, the central issues for the Court to decide are simple and
straightforward. PL 602 provided that if the Wyandotte were to purchase land(s)
with the $100,000 Set Aside Funds, the Department would have to take those land(s)
into trust under PL 602. Once that happened, the Department would have fulfilled
its mandatory trust obligations because the $100,000 Set Aside Funds were fully
expended on land worth $100,000 or more, and PL 602 mandated no further trust
acquisitions.

Even though this Department Policy was championed by the Department and
the Wyandotte throughout the Shriner Tract Litigation, the Department’s Trust

Determination permitted the Wyandotte to invoke the mandatory trust provision of
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PL 602 again to have the Park City Land taken in trust even though the $100,000
Set Aside Funds had all been expended on the Shriner Tract purchase. The
Department compounded this error by determining that the Park City Land was
eligible for gaming under the settlement of a land claim exception set forth in 25
U.S.C. § 2719(b)(1)(B)(i), even though no settlement existed, and no land was
acquired in trust as part of the settlement of a land claim.

The Trust Determination was arbitrary and capricious for several reasons.
First, the mandatory trust acquisition provision of PL 602 cannot be invoked because
all the $100,000 Set Aside Funds (or PL 602 Bonds) were expended on the purchase
of the Shriner Tract. Accordingly, the Park City Land could not have been purchased
with any of the $100,000 Set Aside Funds, or the PL 602 Bonds. As such, the
purchase of that land could not have triggered the mandatory trust acquisition
obligation of PL 602.

Second, the established Department Policy was that the Shriner Tract trust
acquisition fulfilled the Department’s mandatory trust acquisition obligation under
PL 602 because land worth $100,000 or more was purchased with all the $100,000
Set Aside Funds and that land was acquired in trust under the mandate of PL 602.
The Trust Determination failed to recognize this policy, failed to display awareness
that it was the Department’s policy, and failed to provide a reasoned explanation for

changing the policy.
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Third, the Department’s reliance on the RSM Report to determine that the
Wyandotte had qualifying funds available for a mandatory trust acquisition under
PL 602 was arbitrary and capricious. That report is based on a faulty assumption,
contradicts the Ober Audits, and arbitrarily ignores an investment loss that
negatively impacted the value of the Claims Money Fund, thus arbitrarily insulating
the imputed earnings on the PL 602 Bonds from the impact of that loss. This
overstated the amount of the imputed earnings on the PL 602 Bonds. The
Department failed to consider any of these matters in its review of the Ober Audits
and the RSM Report.

The Department’s Gaming Determination was likewise arbitrary and
capricious. That determination failed to consider the Department’s 2008 regulations
at 25 C.FR. §§ 292.2 and 292.5, which should have controlled the Gaming
Determination. Moreover, even if the Wyandotte’s ICC claims can be construed to
be “land claims” under the IGRA statutory exception, land acquired in trust under
PL 602 is not “land taken into trust as part of a settlement” of a land claim, including
as defined in 25 C.F.R. § 292.5. The 2020 Sweeney Decision’s failure to apply,
much less even mention, the controlling 2008 Department regulations is grounds to
set aside the Gaming Determination.

Finally, the Gaming Determination’s reliance on Wyandotte Nation was

misplaced because that decision was not correctly decided, is distinguishable on its
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facts, and did not occupy the field such that the Department was justified in relying
on it and not addressing its own 2008 regulations.
STANDARD OF REVIEW

District Court Decision

Since this case was brought under the APA, the Tenth Circuit owes no
deference to the district court decision, which is subject to de novo review. Sac &
Fox Nation, 240 F.3d at 1260; Copar Pumice Co. v. Tidwell, 603 F.3d 780, 793 (10th
Cir. 2010).

Review of Agency Decisions

The APA authorizes the reviewing court to “hold unlawful and set aside
agency actions, findings, and conclusions” that the court finds to be “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5U.S.C.
§ 706(1), (2)(A); Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1574 (10th
Cir. 1994).

Although the APA’s arbitrary and capricious standard is ordinarily a
deferential one, Utahns for Better Transp. v. U.S. Dep’t of Transp., 305 F.3d 1152,
1164 (10th Cir. 2002), no deference is owed for a clearly wrong agency
interpretation. Gen. Dynamics Land Sys. v. Cline, 540 U.S. 581, 600 (2004). The
Court is required to “engage in . . . a probing, in-depth review.” Citizens to Preserve
Overton Park Inc. v. Volpe, 401 U.S. 402, 415 (1971). Agency action is arbitrary
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and capricious “if the agency has relied on factors which Congress had not intended
it to consider, entirely failed to consider an important aspect of the problem, offered
an explanation for its decision that runs counter to the evidence before the agency .
. . or is so implausible that it could not be ascribed to a difference in view or the
product of agency expertise.” Copar Pumice Co., 603 F.3d at 793 (citing Motor
Vehicles Mfrs. Ass’'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).
“Because the arbitrary and capricious standard focuses on the rationality of
an agency’s decision-making process rather than on the rationality of the actual
decision, ‘it is well established that an agency’s action must be upheld, if at all, on
the basis articulated by the agency itself.”” Olenhouse, 42 F.3d at 1575 (quoting
Motor Vehicle Mfrs. Ass’n, 463 U.S. at 50). Thus, “the grounds upon which the
agency acted must be clearly disclosed in, and sustained by, the record.” Colo. Wild
v. U.S. Forest Serv., 435 F.3d 1204, 1213 (10th Cir. 2006) (citing Olenhouse, 42
F.3d at 1575). Courts “may not accept...counsel’s post hoc rationalizations for
agency action.” Motor Vehicle Mfrs. Ass’n, 463 U.S. at 50 (emphasis in original).
“In addition to requiring a reasoned basis for agency action, the ‘arbitrary or
capricious’ standard requires an agency’s action to be supported by the facts in the
record.” Olenhouse, 42 F.3d at 1575. Thus, agency action will be set aside as
arbitrary unless it is supported by “substantial evidence” in the administrative record.

Pennaco Energy, Inc. v. U.S. Dep 't of Interior, 377 F.3d 1147, 1156 (10th Cir. 2004)
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(citing Olenhouse, 42 F.3d at 1575). “Substantial evidence is such relevant evidence
as a reasonable mind might accept as adequate to support a conclusion.” Doyal v.
Barnhart, 331 F.3d 758, 760 (10th Cir. 2003) (internal quotation omitted).
Agencies Must Comply With Their Own Regulations

The APA has been “interpreted ...to require agencies, on pain of being found
to have acted arbitrarily and capriciously, to comply with their own regulations.”
Cherokee Nation of Okla. v. Norton, 389 F.3d 1074, 1078 (10th Cir. 2004) (quoting
Miami Nation of Indians of Ind., Inc. v. U.S. DOI, 255 F.3d 342, 348 (7th Cir. 2001
and citing Utahns for Better Transp., 305 F.3d at 1165). “[A]gencies are under an
obligation to follow their own regulations, procedures, and precedents, or provide
a rational explanation for their departures.” Big Horn Coal Co. v Temple, 793
F.2d 1165, 1169 (10th Cir. 1986) (per curiam) (quoting Nat’l Conservative Pol.
Action Comm. v. FEC, 626 F.2d 953, 959 (D.C. Cir. 1979) (per curiam)).

Agencies Must Provide a Reasonable Explanation for a Change of Position or
Policy

Agencies must provide a reasonable explanation for a change in agency policy
or position. Encino Motorcars, L.L.C. v. Navarro, 136 S.Ct. 2117, 2125-26 (2016).
An agency must “display awareness that it is changing position and show that there
are good reasons for the new policy.” Id. (citing FCC v. Fox Television Stations,
Inc., 556 U.S. 502 (2009)). “[A]n ‘[u]nexplained inconsistency’ in agency policy is

‘a reason for holding an interpretation to be . . . arbitrary and capricious.”” Encino
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Motorcars, 136 S.Ct. at 2126 (quoting Nat’l Cable & Telecomms. Ass’n v. Brand X
Internet Servs., 545 U.S. 981 (2005)).

ARGUMENT

A.  The Department’s Trust Determination Should be Set Aside Because
None of the $100,000 Set Aside Funds for the Purchase of Land Were
Used for the Purchase of the Park City Land

1. Shriner Tract record

In the Shriner Tract remand proceedings, the Department specifically found
that all the $100,000 Set Aside Funds (or PL 602 Bonds) were fully expended on
and/or fully attributed to the purchase of the Shriner Tract. (App. Vol. VII: 10;
Governor of Kan., 430 F. Supp. 2d at 1215, 1217-21.) Because all the $100,000 Set
Aside Funds were used to purchase the Shriner Tract, this meant that the Park City
Land had to have been purchased with, at most, only “imputed earnings” from the
PL 602 Bonds. AS Sweeney never addressed “whether that would be legally
permissible.” (Add. 20.)

On its own, the district court suggested the conclusion that the $100,000 Set
Aside Funds were expended on the Shriner Tract was “not sustainable given the
history of the Shriner Tract litigation.” (Add. 21.) Yet, the Department made that
exact finding. (App. Vol. VII: 10.) The Wyandotte repeatedly acknowledged it was
expending all the $100,000 Set Aside Funds, plus earnings, to purchase the Shriner
Tract. (App. Vol. V: 90, 95, 100, 104, 106, 109, 111, 113, 116.) The Department
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recognized that while the earnings on the PL 602 bonds may be spent by the
Wyandotte at its will, it was the $100,000 Set Aside Funds that “must be spent on
trust lands.” (App. Vol. V: 105-09.)

The Wyandotte and the Department repeatedly told the courts that the
Wyandotte had expended all the $100,000 Set Aside Funds on the Shriner Tract.
(App. Vol. VIII: 48-50, 143-45; Vol. V: 134-35, 174-75, 187-92.) The Department
noted on remand that the Congress intended that interest or investment income
accrued from the $100,000 Set Aside Funds could be added to those funds for the
purchase of land that then had to be acquired in trust. (App. Vol. VII: 10.) The
Department concluded there was no language in PL 602 “triggering the defeat of the
trust purchase if more than $100,000 is used to purchase real estate, when the
additional funds were derived from the original” $100,000 Set Aside Funds. (Id.)
(Emphasis added.) See also, Governor of Kansas, 430 F. Supp. 2d at 1220;
Wyandotte Nation, 437 F. Supp. 2d at 1210 (finding that “Congress mandated that
$100,000 of the Tribe’s ICC judgment funds be utilized to purchase land to be taken
into trust...The Wyandotte used the funds appropriated by Congress . . . to acquire
the Shriner Tract.”).

Finally, in 2014, AS Washburn noted that the Department’s position that was
affirmed in the Shriner Tract litigation “was that the Nation could invest its 602

Funds and add the interest it earned from the 602 Funds to the principal $100,000 to
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purchase property for acquisition under the Act.” (Add. 44.) (Emphasis added.)
There is no doubt that the history of the Shriner Tract Litigation establishes
that the $100,000 Set Aside Funds (or PL 602 Bonds) were fully expended on or
attributed to the purchase of the Shriner Tract. As such, those funds could not have
been used for the purchase of the Park City Land. The Department and the courts
determined long ago that the plain language of PL 602 requires the $100,000 Set
Aside Funds (directly or as collateral in the form of the PL 602 Bonds) must be used
on land purchase(s) to trigger the mandatory trust acquisition provision of PL 602.
Those are the only funds distributed to the Wyandotte under PL 602 that were
restricted to the purchase of land that then had to be acquired in trust under PL 602.
Even if there were enough “imputed earnings” to cover the purchase price of the
Park City Land, PL 602 contains no language suggesting that such imputed earnings
alone can trigger the mandatory trust acquisition provision of PL 602.8 The
Department completely failed to consider this issue. The Trust Determination was

arbitrary and capricious.

8 Congress has shown that it knows how to pass legislation restricting the use of earnings
from the investment of ICC judgment funds to the purchase of land. See Michigan Land
Claims Settlement Act, Pub. L. 105-143, Section 107(a), 111 Stat. 2658. (App. Vol. III,
226-42.) See also United States v. Freeman, 44 U.S. 556, 564-65 (1845) (holding that a
subsequent statute may be used to interpret an earlier statute); Nat’l R.R. Passenger Corp.
v. Interstate Com. Comm ’'n, 610 F.2d 865, 873-74 (D.C. Cir. 1979) (applying Freeman and
utilizing a 1978 statute to determine the meaning of a 1973 statute).
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2. The Department determined in the Shriner Tract Litigation that
use of a margin loan for the purchase of land is the same as
expending the $100,000 Set Aside Funds on the land

The district court also suggested the origin of the funds used to purchase the
Shriner Tract was in doubt because the Shriner Tract (like the Park City Land) was
purchased using a margin account loan. Based on this, the district court suggested
no conclusion can be drawn that the $100,000 Set Aside Funds (or PL 602 Bonds)
were used on or attributed to that purchase. (Add. 21-22.)

However, the Department addressed and resolved that issue during the Shriner
Tract remand proceedings. Governor of Kansas, 430 F. Supp. 2d at 1223. During the
remand proceedings, the argument was advanced that none of the $100,000 Set
Aside Funds (or PL 602 Bonds) were used to purchase the Shriner Tract because the
purchase was accomplished with funds raised through a margin account loan. /d. at
1222. The Department rejected the argument. Id. at 1223.

In doing so, the Department found that the PL. 602 Bonds served as collateral
for the Shriner Tract margin loan. Department financial analyst Tom Hartman
concluded that it was “reasonable and acceptable for the Tribe to pay for the Shriner
Tract with a margin account loan secured by the [PL 602] bonds that remained in
the investment account,” in part because there was no evidence to suggest that the

(PL 602) bonds would be redeemed prematurely or that any loan against the “Pub.

L. 98-602 funds would not be paid at full face value.” Id. at 1223-24. Accordingly,
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the Department concluded that the PL. 602 Bonds did not have to be liquidated for
the purchase of the Shriner Tract but could be used as collateral for the margin loan
for the purchase of the Shriner Tract and still trigger the mandatory trust acquisition
provision of PL 602. Id. at 1223. On that basis, the Department found that the
Shriner Tract was purchased with the $100,000 Set Aside Funds. (App. Vol. VII:
10.)

In short, the Shriner Tract administrative proceedings demonstrated that the
Department considered the use of the PL. 602 Bonds as collateral for a margin loan
to purchase the Shriner Tract to be the same as directly using the $100,000 Set Aside
Funds for that purchase. It did not change the finding the Department made in the
remand proceedings that the $100,000 Set Aside Funds were expended on the

Shriner Tract purchase.

3. The collateral for the Park City Land margin loan had to have been
investment assets besides the PL. 602 Bonds

Since it was use of the PL. 602 Bonds as the collateral for the Shriner Tract
margin loan that triggered the mandatory trust acquisition provision of PL 602, those
same PL 602 Bonds could not have been used several years earlier as collateral for
the November 1992, $25,000 Park City Land margin loan. No one has suggested the
Wyandotte could repeatedly pledge the PL 602 Bonds over and over for multiple

loans to purchase land that then must be acquired in trust under PL 602.
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Moreover, there had to have been collateral used to secure the Park City Land
margin loan since a margin loan is an “extension of credit collateralized exclusively
by liquid and readily marketable debt or equities, or gold.” 12 CF.R. § 3.2
(emphasis added). (See also, App. Vol. X: 57.) The collateral that secured the Park
City Land margin loan could not have been the PL 602 Bonds. As such, the funds
used to acquire collateral for the Park City Land margin loan could not have been
the $100,000 Set Aside Funds. On this basis alone, one cannot conclude that the
Park City Land was purchased with only PL 602 funds that trigger a mandatory trust
acquisition.

The Trust Determination should be set aside because none of the $100,000
Set Aside Funds (or PL 602 Bonds) could have been used on the purchase of the
Park City Land. The mandatory trust acquisition provision of PL 602 should not

have been invoked.

B. The Department’s Trust Determination Should be Set Aside Because it
Violated Established Department Policy and the Department Failed to
Provide a Reasoned Explanation for the Policy Change

1. The Department failed to recognize its own policy and explain why
it deviated from it

The Department recognized that it was the use of the $100,000 Set Aside
Funds on the purchase of the Shriner Tract that triggered the mandatory trust

acquisition provision of PL 602. (App. Vol. V: 105-09, 111, 113-114, 116.) While
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earnings on the investment of those funds could be spent at the discretion of the
Wyandotte, only the $100,000 Set Aside Funds had to be spent on trust land. (/d. at
105-109.) The Department clearly communicated to the Wyandotte that once the
$100,000 Set Aside Funds were fully expended on land that was then placed in trust,
that fulfilled the Department’s trust acquisition obligation under PL 602 and no
further trust acquisitions could be predicated on PL 602. (/d. at 116.) The Shriner
Tract was acquired in trust based on this Department Policy.

Thereafter, the Department and the Wyandotte advanced the Department
Policy to convince the courts that only the $100,000 Set Aside Funds were used to
purchase the Shriner Tract, that the trust acquisition should not be disturbed, and that
the acquisition of that land into trust under PL 602 fulfilled the Department’s
obligation under PL 602. (/d. at 95, 104, 134-35, 163-65, 174-75, 184, 191-92; Vol.
IX:271.)

The Trust Determination failed to recognize the existence of this policy or
provide any explanation for deviating from it. (App. 51-59.) Although an agency has
the power to change its existing policies, in doing so the agency must at least
“‘display awareness that it is changing position’ and ‘show that there are good
reasons for the new policy.”” Encino Motorcars, 136 S.Ct. at 2125-26 (quoting Fox

Television Stations, Inc., 556 U.S. at 515).
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This rule is “not limited to formal rules or official policies and applies equally
to practices implied from agency conduct.” Saget v. Trump, 375 F. Supp. 3d 280,
355 (E.D.N.Y. 2019); UnitedHealthcare Ins. Co. v. Azar, 330 F. Supp. 3d 173, 189
(D.D.C. 2018) (quoting Republic Airline Inc. v. U.S. DOT, 669 F.3d 296 (D.C. Cir.
2012) (“[a]gency policies and practices may take many forms and still be sufficiently
established so that any change in policy must be explained”); see also NRDC' v. U.S.
EPA, 438 F. Supp. 3d 220, 232 (S.D.N.Y. 2020) (requiring reasoned explanation for
change in a policy that was established in a “peer review handbook™); ABA v. U.S.
Dep’tofEduc.,370 F. Supp. 3d 1,33 (D.D.C. 2019) (requiring reasoned explanation
for change in a policy that was established in letters sent to applicants informing
them that their employment qualified for student loan forgiveness).

The Department’s obligation to either follow its policy, or at the very least
provide a reasoned explanation for deviating from it, is especially important given
the serious reliance interests that were engendered by the Department Policy. E.g.,
Fox Television Stations, Inc., 556 U.S. at 515. The Kansas Parties had every right to
rely on the Department Policy that the entire $100,000 Set Aside Funds were
expended to purchase the Shriner Tract, that the Shriner Tract acquisition in trust
under PL 602 fulfilled the Department’s obligation under PL 602, and that no further
trust acquisitions could be predicated on that statute. Further, the Kansas Parties had

every right to rely on the Department to follow its own policy, especially when
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selecting sites for casinos and investing funds to open them in Kansas. Despite the
existence of the Department Policy for almost 25 years, the Department reversed
course in the Trust Determination without any acknowledgement or explanation. Its
decision to do so was arbitrary and capricious.

2. 2014 Washburn Decision

The district court offered that even if the Department Policy existed, no
discussion about it was required in the 2020 Sweeney Decision because that matter
had allegedly been addressed in the 2014 Washburn Decision. (Add. 19.)° The
district court’s position on this issue is simply not tenable.

Prior to the issuance of the 2014 Washburn Decision, the State had advanced
arguments to the Department that the use of, at most, imputed earnings on the PL
602 Bonds alone to acquire the Park City Land cannot trigger the mandatory trust
acquisition provision of PL 602. (App. Vol. VII: 37-38; Vol. VIII: 10, 191-92.) The

State also argued that the Department determined long ago that all the $100,000 Set

° The Kansas Parties did not discuss this aspect of the 2014 Washburn Decision in their
Opening Brief because the 2020 Sweeney Decision did not suggest AS Washburn
addressed these matters in July 2014. (Add. 51-62.) The Defendants first suggested that
AS Washburn had addressed these issues in his July 3, 2014, Decision. (App. Vol. IV:
60-63, 65.) The Kansas Parties responded to this in their Reply Brief. (App. Vol. IV: 94-
97.) The district court suggested it was procedurally improper for the Kansas Parties to
respond to the Defendants’ assertions in a reply brief. (Add. 18-19.) However, “where
appellee raises argument not addressed by appellant in an opening brief, appellant may
respond in reply brief.” Sadeghi v. INS, 40 F.3d 1139, 1143 (10th Cir. 1994), citing In re
Wildman, 859 F.2d 553, 555 n.4 (7th Cir. 1988).
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Aside Funds were expended on the Shriner Tract, and after the Shriner Tract was
acquired in trust under PL 602 no further funds remained with which to fulfill the
“shall of the law” such that no further trust acquisitions could be predicated on PL
602. (App. Vol. VII: 37-43; Vol. VIII: 3-13, 191-92; Vol. IX: 104-05, 256-78.)

The purported “explanation” in the 2014 Washburn Decision that supposedly
dispensed with the need in May 2020 for the Department to address the Department
Policy or other issues raised by the State of Kansas is purportedly found on page 7
and footnote 37 of the 2014 Washburn Decision. (Add. 7, 19-20.)

The district court’s reliance on this passage from AS Washburn’s decision
was misplaced for several reasons. First, AS Washburn specifically stated that he
was not addressing the State’s arguments “because it [wa]s unnecessary to do so in
light of the Department’s decision to deny the Nation’s application.” (Add. 47.)
Everything that followed that was pure dicta as “statements and comments . . .
concerning some rule of law or legal proposition not necessarily involved nor

| essential to determination of the case in hand.” Tokoph v. United States, 774 F.3d
1300, 1303 (10th Cir. 2014) (quoting United States v. Villarreal-Ortiz, 553 F.3d

1326, 1328 n.3 (10th Cir. 2009).1°

10 The district court suggested that the Kansas Parties’ may now be foreclosed from
challenging the reliance on these passages from the 2014 Washburn Decision because the
State failed to timely seek review of the 2014 Washburn Decision that denied the
Wyandotte Park City Land application. However, it is unclear how an APA review could
be mounted as to matters AS Washburn specifically stated he was not addressing.
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Second, after confirming that he was not addressing the State’s other
arguments, AS Washburn stated, “we have reviewed the Shriner Tract litigation
record and confirmed that, except for the issue discussed below, the State’s
accounting arguments were raised and resolved in connection with the Shriner
Tract litigation.” (Add. 47.) (Emphasis added.) While the State did raise accounting
issues, the other issues raised between 2010 and July 2014, were not accounting
issues and, as such, were not considered in the 2014 Washburn Decision.

Third, footnote 37 misconstrues the positions that the State of Kansas
advanced to the Department between 2010 and July 2014. AS Washburn suggested
that “the State contends that Department officials understood that only one
acquisition was permitted by the Act when it approved the Shriner Tract acquisition
in 1996.” (Add. 47, n. 37.) But that was never the position advanced by the State.
The State never claimed that only one acquisition was permitted by PL 602 and
neither did the Department. Rather, it claimed then, as it claims now, that the
Department had determined that once land worth $100,000 or more was purchased
with the $100,000 Set Aside Funds and once that land was acquired in trust under
the mandatory provisions of PL 602, that fulfilled the mandate of that statute.
Accordingly, any future trust acquisitions had to be predicated on some other
statutory authority. (App. Vol. V: 105-09, 114, 116, 174-75.) The $100,000 could

have been spent on several parcels - but the Wyandotte chose to spend it all on the
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Shriner Tract. The 2014 Washburn Decision did not address this issue.

Fourth, footnote 37 suggests that statements made by the Department that
revealed the Department Policy were made “before the Department had the benefit
of the accounting of the 602 Funds to know how much the 602 Funds had grown in
value by July 1996.” (Add. 47, n. 37.) But that imputed “growth” (theoretical as it
was because the Wyandotte had spent all but $529.61 of the actual earnings in the
account by November 1991) had nothing to do with the development of the
Department Policy in the Shriner Tract trust acquisition. That policy focused on the
plain language of PL 602 regarding the use the $100,000 Set Aside Funds to
purchase lands. The Department recognized that once the $100,000 Set Aside Funds
were used to purchase land, the Department was required to place such land in trust
under PL 602. Once that happened and the $100,000 Set Aside Funds were fully
expended on the land purchase(s), the mandate to take land in trust under PL 602
was deemed fulfilled - regardless of whether imputed earnings remained thereafter.!'!
(App. Vol. V: 105-09, 114, 116, 174-75.) When the Department Policy was

established by July 1996, the Department was fully aware of the investment and the

Tt cannot escape mentioning that if this is not the Department Policy, and imputed
earnings alone can trigger the mandatory trust obligation if used to purchase land even after
the $100,000 Set Aside Funds have already been expended, then the Wyandotte can keep
going back to the well over and over as one can only imagine how much the “remaining”
imputed earnings have purportedly grown in the 25 years since July 1996. (See App. Vol.
X:47.)
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supposed “accumulation” of earnings on the $100,000 Set Aside Funds. (App. Vol.
V:100-02, 103-04, 105-109, 111, 114, 116.)

While an agency does not have to demonstrate that the reasons for a new
policy are better than the reasons for the old one, there must at least be “good reasons
for it (the new policy) and the agency believes it to be better...” (Add. 20, citing
Fox Television Stations, Inc., 556 U.S. at 515 (emphasis in original). The 2020
Sweeney Decision fails to supply any reason, much less a good one for its policy
deviation. The 2014 Washburn Decision also fails to do so. For this reason alone,
the Trust Determination should be set aside.

C. The Department’s Trust Determination Should be Set Aside Because it

Relied on Arbitrary and Inconsistent Accounting Analysis such that the

Substantial Evidence in the Record does not Establish that the Park City

Land was Purchased with Only the $100,000 Set Aside Funds

1. The Department failed to recognize that the RSM Report was not
consistent with the Ober Audits but still relied on it

The 2014 Washburn Decision made it clear that the Department required that
the earnings imputed to the $100,000 Set Aside Funds be reduced by the pro-rata
share of monthly margin loan interest charges imposed on the account. (Add. 42-
48.) This was because the earnings generated in the Commingled Account were, at
least in part, generated by assets acquired through margin loans acquired from the
Commingled Account. (/d.) Ignoring margin loan interest charges would result in

overstating the value of the imputed funds. (/d.)
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RSM claims that it used the balances in the Claims Money Fund to calculate
its imputed earnings on the PL 602 Bonds. (App. Vol. X: 43.) The earnings
generated in the Claims Money Fund between 1986 and 1996 were, at least in part,
generated by investments acquired through margin loans throughout that time frame.
(App. Vol. V: 1-71.) The Department reviewed the RSM Report and concluded its
“methodology, calculations, and assumptions [welre consistent with industry
standards and the RSM Report’s conclusions [we]re reliable under the consistency
principle of ” GAAP. (App. Vol. X: 125-27.) However, the Department makes no
mention of the fact that RSM completely ignored the Veres Investment loss that the
Ober Audits reported in 1991 that reduced the balance of the Claims Money Fund.
(App. Vol. X: 38-47, 125-27; Vol. V: 31.)

Even though it ignored the loss on the Veres Investment, RSM accounted for
the other elements of it such as interest on the margin loan for the Veres Investment
which was allocated on a pro-rata basis to reduce the interest or earnings on the PL
602 Bonds. (App. Vol. X: 42-43.) Earnings on the zero-coupon bond the Wyandotte
purchased to offset the Veres Investment loss were allocated on a pro-rata basis to
increase the imputed earnings on the PL. 602 Bonds along with the earnings on the
other investment assets acquired in the investment accounts of the Claims Money
Fund. (/d.)

Notwithstanding RSM’s curious definition of what it considered relevant, the
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inclusion of the Veres Investment, whether it made money or lost money, was
necessary for a consistent application of the pooling approach that RSM used for the
Claims Money Fund in the RSM Report. The Ober Audits accounted for the loss
booked in 1991 on the Veres Investment that reduced the value of the Claims Money
Fund. (App. Vol. V: 21, 26, 31.) RSM and the Department failed to consider this
important aspect of the matter.

The Department relied on the RSM Report to conclude that the Park City Land
was purchased with the $100,000 Set Aside Funds, and imputed earnings, all of
which were part of the Claims Money Fund. Yet, the Ober Audits state precisely
the opposite. (App. Vol. V:37,42,43-71.) Further, AS Sweeney specifically noted
that the “RSM Report was based on the” Ober Audits and that those audits “appear
to be valid and reasonable.” (Add. 60.) This critical inconsistency is not addressed
anywhere in RSM Report or by the Department in its review.

The conclusion the Department drew from the RSM Report that there was
enough money in the $100,000 Set Aside Funds and imputed earnings to accomplish
both the Shriner Tract and the Park City Land acquisitions cannot withstand the
appropriate level of scrutiny given these inconsistencies and the failure of the
Department to consider such important aspects of the matter.

2.  The District Court erred in striking the Gottlieb Affidavit

The Kansas Parties offered paragraph 10 and Exhibit 2 of the Gottlieb
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Affidavit to mathematically illustrate the impact of allocating the Veres Investment
loss on a pro-rata basis to the imputed earnings on the PL 602 Bonds. (App. Vol.
III: 51-52; Add. 63-70.) It reveals that if that loss had been proportionately applied
to the Claims Money Fund, and everything else calculated just as RSM did, there
would not have been enough imputed earnings on the PL. 602 Bonds for the Park
City Land purchase. (Add. 66, 69-70.)

The district court struck the Gottlieb Affidavit and exhibits. (Add. 16.) The
Kansas parties respectfully submit that the district court erred in striking paragraph
10 and Exhibit 2 of the Gottlieb Affidavit because it was appropriate background
information and aided in determining “whether the agency considered all relevant
factors including evidence contrary to the agency’s position.” State ex rel. Sec’y of
Soc. & Rehab. Servs. v. Shalala, 859 F. Supp. 484, 488 (D. Kan. 1994) (citing
Thompson v. U.S. DOL, 885 F.2d 551, 555 (9th Cir. 1988). The Gottlieb Affidavit
concerning the Veres Investment loss does not substitute Mr. Gottlieb’s judgment
for the agency’s judgment, and it does not introduce facts outside the AR. Rather,
it provides calculations based on data already contained in the AR to provide a
better understanding of same and was appropriate for the district court to consider.
Earth Island Inst. v. U.S. Forest Serv., 442 F.3d 1147, 1161-62 (9th Cir.
2006), abrogated on other grounds by Winter v. NRDC, 555 U.S. 7 (2008); Lab’y

Corp. of Am. Holdings v. United States, 116 Fed. Cl. 386, 389 (2014) (allowing
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party to supplement record for “effective judicial review”); Firstline Transp. Sec.,

Inc. v. United States, 116 Fed. Cl. 324, 327 (2014) (same); Colo. Wild v. Vilsack,

713 F. Supp. 2d 1235, 1241-42 (D. Colo. 2010) (finding analysis “wholly lacking

from the record” and “admissible for purposes of supplementing the record.”).

D. The Department’s Gaming Determination Should be Set Aside Because

the Department Failed to Consider and Apply its Own Regulations
Adopted in 2008 that Control the Gaming Determination

1. The 2008 Department Regulations defined “land claim” and
“criteria for when gaming can occur on newly acquired lands
under a settlement of a land claim”

Effective June 19, 2008, the Department adopted regulations at 25 C.F.R. §

292 that defined what was meant by the term “land claim” and set forth the criteria
for determining when gaming can occur on land newly taken in trust as part of a
settlement of a land claim pursuant to 25 U.S.C. § 2719(b)(1)(B)(i). 25 C.F.R. §§
292.2 and 292.5. (Add. 71-74.) When 25 C.F.R. § 292 was adopted, the purpose of

the part was explained as follows:

The Indian Gaming Regulatory Act of 1988 (IGRA) contains several
exceptions under which Class II or Class I1I gaming may occur on lands
acquired by the United States in trust for an Indian tribe after October
17, 1988, if other applicable requirements are met. This part contains
procedures that the Department of Interior will use to determine
whether these exceptions apply.

(25 C.F.R. § 292.1) (emphasis added).
The criteria in Section 292.5 for meeting the “settlement of a land claim” in

every instance involves a “settlement.” In in every instance, the settlement is one
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“that resolves or extinguishes with finality” the tribe’s land claim, in whole or in
part. (Add. 73.)

In “almost all instances, Congress must enact the settlement into law before
land can qualify under the exception.” 73 Fed. Reg. 29354 (May 20, 2008). The
only instance that meets the criteria for this exception where Congress has not
enacted a settlement into law is not applicable in this case and involves a settlement
of a land claim that is not executed by the United States, but “is entered as a final
order by a court of competent jurisdiction or is an enforceable agreement that in
either case predates October 17, 1988 and resolves or extinguishes with finality the
land claim at issue.” 25 C.F.R. § 292.5(b)(2) (Add. 73.)

2. 25 U.S.C. § 2719(b)(1)(B)(i) does not apply because PL 602 did not
involve a settlement

The plain meaning of 25 U.S.C. § 2719(b)(1)(B)(i) clearly reflects that it applies
only in the context of a “settlement” of a land claim. Because no settlement exists
in this case, 25 U.S.C. § 2719(b)(1)(B)(i) is inapplicable. The Gaming Determination
was arbitrary and capricious for that reason alone.

To ascertain the plain meaning of a statute, courts look “to the particular
statutory language at issue, as well as the language and design of the statute as a
whole.” K Mart Corp v. Cartier, Inc., 486 U.S. 281, 291 (1988) (citing Bethesda
Hosp. Ass’n v. Bowen, 485 U.S. 399, 403-05 (1988) and Offshore Logistics, Inc.

v. Tallentire, 477 U.S. 207, 220-01 (1986)); United States v. Lonedog, No. 02-
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8065, 67 Fed. Appx. 543, at *552 (10th Cir. June 12, 2003) (quoting United States
v. Diaz, 989 F.2d 391, 392 (10th Cir. 1993) (stating “it is a ‘fundamental rule of
statutory construction that all parts of a statute must be read together.’”).
Reasonable “statutory interpretation must account for both ‘the specific
context in which ... language is used’ and ‘the broader context of the statute as a
whole.”” Util. Air Regulatory Group v. EPA, 573 U.S. 302, 321 (2014), citing
Robinson v. Shell Oil Co., 519 U.S. 337, 341 (1997). Statutory language should
be given a meaning that is “most in accord with the context and ordinary usage”
and “most compatible with the surrounding body of law into which the provision
must be integrated....” Green v. Bock Laundry Mach. Co., 490 U.S. 504, 528
(1989) (Scalia, J., concurring). Statutory language must not be considered in
isolation, and the court must consider the “language and design of the statute as a
whole.” McCarthy v. Bronson, 500 U.S. 136, 139 (1991) (quoting KMart Corp.,
486 U.S. at 291). The Tenth Circuit has noted that in determining whether a statute
i1s ambiguous, “the Court employs traditional tools of statutory construction,
including examination of the statute’s text, structure, purpose, history, and the
relationship to other statutes.” Barnes v. Akal Sec., Inc., No. 04-1380-WEB, 2005
U.S. Dist. LEXIS 12268, at *17 (D. Kan. June 20, 2005) (citations omitted). A
statute is ambiguous when it is capable of being understood in two or more

different senses. Keller Tank Servs. Il v. Comm’r, 854 F.3d 1178, 1197 (10th Cir.
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2017).

Applying these canons of construction reveals that PL 602 is not a
Congressionally enacted “settlement” and involves no “settlement” of any kind. A
settlement is “an agreement ending a dispute or a lawsuit.” Black’s Law Dictionary
(11" Ed. 2019). A judgment, on the other hand, is a “court’s final determination for
the enforcement of the rights and obligations of the parties in a case.” Id.

PL 602 did not involve any settlement and did not resolve or extinguish with
finality any Wyandotte land claims. The claims for additional compensation were
resolved and extinguished by the judgments rendered by the ICC or Court of Claims
which were paid and satisfied years before Congress adopted PL 602 in 1984. (Add.
35, 82, 87-88.) It is true that many ICC claims of other tribes did result in
settlements. In fact, “[o]ut of the 94 final awards by 1966 for a total of $194 million,
settlement was negotiated in 38 for $87 million. Thirty other compromise
settlements had been reached on secondary considerations such as offsets.” United
States Indian Claims Commission, Final Report, at 15 (Sept. 30, 1978)
https://www.narf.org/nill/documents/icc_final report.pdf (last visited August 5,
2021). However, the Wyandotte’s claims were resolved by judgments, not
settlements. This fact cannot be overlooked in determining whether the Wyandotte
can conduct gaming under the “settlement” of a land claim exception.

PL 602 simply cannot be construed as a “settlement of a land claim”
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enactment because it did not involve a settlement. Unlike all actual Congressional
land claim settlements, PL 602 does not mention or reference any settlement of a
land claim, because there never was a settlement of the Wyandotte’s claims. Cf,
Rhode Island Indian Claims Settlement Act, 25 U.S.C. §§ 1701-1716. (Add. 75-
80.) The Wyandotte Nation case was wrongly decided in this regard. The fact that
Congress chose to restrict $100,000 of the funds distributed to the Wyandotte to the
purchase of land that then had to be acquired in trust did not convert PL 602 into a
Congressionally mandated settlement act within the context of 25 U.S.C. §
2719(b)(1)(B)(1).

3. 25 U.S.C. § 2719(b)(1)(B)(i) does not apply because PL 602 did not
extinguish land claims with finality

For 25 USC § 2719(b)(1)(B)(i) to apply, 25 C.F.R. § 292.5(a)(b) provides that
the settlement at issue must finally resolve or extinguish land claims in whole or in
part. PL 602 did not resolve or extinguish with finality the Wyandotte’s purported
land claims in whole or in part. Rather, it resolved a disagreement concerning
Congress’ prior formula for allocating between the Wyandotte and the Absentee
Wyandotte the ICC and Court of Claims judgment funds that the United States had
previously paid. (Add. 35, 88.) PL 602 contains no language extinguishing with
finality the Wyandotte’s land claims because they had long ago been resolved. PL
602 did not alienate or dispossess the Wyandotte of any land it claimed because the

Wyandotte expressly alienated and forever lost such land by ceding it to the United
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States more than a hundred years prior in treaties between 1805 and 1842.

Unsurprisingly, PL 602 does not concern — in fact does not mention — a claim
by the Wyandotte concerning the impairment of title or other real property interest
or loss of possession that conflicts with that claimed by an individual or entity (either
in the ceded territory or elsewhere). PL 602 was merely the vehicle for distribution
of awards previously paid and satisfied by the United States for judgments rendered
by the ICC and the Court of Claims.

25 C.F.R. § 292.5 sets forth the circumstances in which gaming can occur on
newly acquired lands under a “settlement” of a land claim. That regulation should
have been considered and applied in this case, and the failure to do so renders the
Gaming Determination arbitrary and capricious. '?

E. The Department’s Gaming Determination Should be Set Aside Because
it Relied Exclusively on Wyandotte Nation, Which did not Control the

Gaming Determination for the Park City Land and is Distinguishable

1. Chevron and Brand X: the subsequent agency regulations at 25
C.F.R. § 292.5 trump Wyandotte Nation

Although the 2020 Sweeney Decision did not mention the Department’s 2008
regulations or explain why they were not considered or applied, the district court

concluded that was not necessary because of its view that Wyandotte Nation

12 This remains true even if PL 602 could be seen as involving a land claim-the
requirements of 25 C.F.R. § 292.5 would still apply, and PL 602 does not meet the required
criteria for application of the “settlement of a land claim” exception.
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occupied the field, leaving no room for the application of the agency’s construction
two years later in the form of its regulations on the subject matter. (Add. 28-31.)
The Supreme Court explained the proper approach when a prior court decision
(such as Wyandotte Nation) conflicts with a subsequent agency construction (such
as those promulgated in 25 C.F.R. §§ 292.2 and 292.5):
A court’s prior judicial construction of a statute trumps an agency
construction otherwise entitled to Chevron deference only if the prior
court decision holds that its construction follows from the unambiguous
terms of the statute and thus leaves no room for agency
discretion.....The better rule is to hold judicial interpretations contained
in precedents to the same demanding Chevron step one standard that
applies if the court is reviewing the agency’s construction on a blank
slate: Only a judicial precedent holding that the statute unambiguously

forecloses the agency’s interpretation, and therefore contains no gap for
the agency to fill, displaces a conflicting agency construction.

Brand X, 545 U.S. at 982-83 (emphasis added).

The Tenth Circuit has followed these basic principles. See Hernandez-
Carrera v. Carlson, 547 F.3d 1237, 1244 (10th Cir. 2008) (a “prior judicial
construction of a statute trumps [a subsequent] agency construction otherwise
entitled to Chevron deference only if the prior court decision holds that its
construction follows from the unambiguous terms of the statute and thus leaves no
room for agency discretion.”) (quoting Brand X, 545 U.S. at 982) (emphasis added).

Here, the district court apparently believed that the Wyandotte Nation court
determined that the entirety of the “settlement of a land claim” exception was

unambiguous. But that is not the case. Wyandotte Nation only construed the
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singular phrase “land claim” but not the rest of the statutory language that requires
that land must be “taken into trust as part of a settlement” of a “land claim.” This
limited analysis in Wyandotte Nation is made clear in the beginning of its statutory
construction discussion. There, the court stated that the “inmitial question to be
addressed is whether the Tribe’s ICC claims were ‘land claims’ within the meaning
of section 2719(b)(1)(B)(i), which does not define the term.” Wyandotte Nation,
437 F. Supp. 2d at 1208 (emphasis added). The court concluded its discussion by
stating that “[t]hus, the plain language of section 2719(b)(1)(B)(i) does not preclude
the land claim before the ICC in this case from falling within the exception.” Id. at
1208.

The court in Wyandotte Nation never analyzed the balance of the statutory
language of this IGRA exception and certainly never found it to be unambiguous.
The court construed the term “land claim” in isolation according to its plain
meaning and found that term was not limited to a claim “for the return of land but
rather, includes an assertion of an existing right to the land.” Wyandotte Nation,
437 F. Supp. 2d at 1208. That is as far as the court went. The balance of the
language in the statutory exception is not analyzed at all. Id. at 1207-12. Instead,
the Wyandotte Nation court decided that the Shriner Tract qualified for the
“settlement of a land claim exception” because of the mandate flowing from the

mandatory use of the $100,000 set-aside funds, not because of a finding of
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unambiguity in the balance of the language Congress employed in the statutory
exception. Id. at 1210.13

Accordingly, the Wyandotte Nation court’s construction of the term “land
claim” did not foreclose application of the Department’s 2008 interpretative
regulation found at 25 C.F.R. § 292.5. Wyandotte Nation never concluded that
Congress unambiguously set forth when, and under what circumstances, land is to
be considered to have been taken into trust “as part of a settlement” of a land claim,
even if the term “land claim” was unambiguous.

The district court below speculated that “had that phrase been viewed as
ambiguous at all, it’s unlikely that it would have gone undiscussed” in Wyandotte
Nation. (Add. 31.) Of course, such speculation is not entitled to any deference. But,
if one were to speculate, perhaps the court in Wyandotte Nation was persuaded by
the Wyandotte’s mischaracterization of PL 602 when it told the court that the
“Shriner Tract was taken into trust as part of the settlement of a land claim because
the Wyandotte acquired the land pursuant to a settlement of its title claims against
the United States, filed with the ICC.” Wyandotte Nation, 437 F. Supp. at 1207.

That is simply not true. The Wyandotte did not acquire the Shriner Tract pursuant

13 Moreover, the issue in this regard has to do with more than the interpretation of the
solitary word “settlement” in isolation as the district court suggests. (Add. 30.) The issue
concerns when land is considered to have been “taken into trust as part of a settlement” of
a land claim pursuant to 25 U.S.C. § 2719(b)(1)(B)(i).
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to a “settlement of its title claims.”

The district court relies on Texas v. Alabama-Coushatta Tribe of Tex., 918
F.3d 440 (5th Cir. 2019). (Add. 30.) In Texas the court noted that a court should
not defer to an agency interpretation of a statute if a “judicial precedent hold[s] that
the statute unambiguously forecloses the agency’s interpretation.” 918 F.3d at 449
(citing Brand X, 545 U.S. at 982-83). However, that case did not involve the
interpretation of subsequent agency regulations following a court decision, nor did
it involve the isolated application of the traditional rules of statutory interpretation
to but one phrase of the overall statutory language, without applying those same
canons of construction to the balance of the statutory language at issue. Instead,
Texas involved the NIGC’s interpretation of two statutes (IGRA and the Yselta del
Sur Pueblo and Alabama and Coushatta Indian Tribes of Texas Restoration Act) in
a manner that contradicted a prior federal court opinion on the same subject matter.
(Id. at 449.) The Court in Texas, after applying “Chevron step one to a prior judicial
interpretation,” had to “determine whether that court employed traditional tools of
statutory interpretation and found that Congress spoke to the precise issue.” Id. In
that case, it found that the NIGC interpretation of the same statutes at issue in the
prior judicial precedent did not displace that precedent. Id.

In Wyandotte Nation, the court employed the “traditional tools of statutory

construction” to only the term “land claim” but not to the balance of the language
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set forth in the statutory exception. That decision did not, and does not, displace
application of the Department’s 2008 regulation at 25 C.F.R. § 292.5 defining when
land is deemed to have been “taken into trust as part of a settlement” of a “land
claim.”

The district court also appears to be concerned that the application of the 2008
Regulations would contradict the court’s decision in Wyandotte Nation when it
suggested that the Secretary “was considering the exact same funds” as involved in
Wyandotte Nation. (Add. 28.)"* However, concern that application of later
regulations would contradict a prior court decision is not a legitimate concern, as the
Supreme Court has noted. An agency’s “decision to construe [a] statute differently
from a court does not say that the court’s holding is legally wrong. Instead, the
agency may, consistent with the court’s holding, choose a different construction
since the agency remains the authoritative interpreter (within the limits of reason) of
such statutes.” Brand X, 545 U.S. at 983.

2. The Wpyandotte Nation case is distinguishable from the trust
acquisition for the Park City Land

The court in Wyandotte Nation specifically noted that the “NIGC’s focus on
the ICC money judgment might pass muster if the Tribe had merely purchased the

Shriner Tract with money received from a claim brought before the ICC. That is not

4 1t is respectfully submitted that this is not an accurate statement as discussed in the
section immediately following.
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the case, however, because Congress mandated that $100,000 of the Tribe’s ICC
judgment funds be utilized to purchase land to be taken into trust for the benefit of
the Tribe as a means of effectuating a judgment that resolved the Tribe’s claims.”
Wyandotte Nation, 437 F. Supp. 2d at 1210.

As has been demonstrated above, the Department long ago determined that all
the $100,000 Set Aside Funds described in Wyandotte Nation were fully expended
on the Shriner Tract. (App. Vol. VII: 10.) As such, none of those funds could have
been used to purchase the Park City Land.!>

Furthermore, even if the purchase of the Park City Land somehow involved
the use of imputed earnings from the investment of the $100,000 Set Aside Funds,
the Department had long ago recognized that those earnings (or imputed earnings)
on the investment of the $100,000 Set Aside Funds could be spent at the discretion
of the Wyandotte. (App. Vol. V: 105-09.) Those are precisely the type of funds that
the court in Wyandotte Nation was referring to: funds paid as the result of a judgment
rendered on a claim brought before the ICC that the Wyandotte could spend at its
discretion that were not restricted by PL 602 to the purchase of land that then had to
be taken in trust.

The district court’s attempt to suggest otherwise, respectfully, misses the

15° AS Washburn noted the same thing in 2014 when he stated that the Wyandotte purchased
the Park City Parcel “before it had expended any 602 Funds...” (Add. 46.)
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mark. (Add. 31-32.) The court in Wyandotte Nation was very clear that what
distinguished the Shriner Tract case was that Congress “mandated that $100,000 of
the Tribe’s ICC judgment funds be utilized to purchase land to be taken into trust for
the benefit of the Tribe...” Id. at 1210. The court in Wyandotte Nation was not
distinguishing “land claims” generally from other judgments arising from
constitutional, tort, or moral claims that might be brought before the ICC.

As such, the Wyandotte Nation case is distinguishable and does not displace
application of the Department’s regulations adopted two years after that decision.
The Gaming Determination should be reversed because the Department failed to
consider and apply its own regulations and the decision was contrary to those
regulations.

STATEMENT REGARDING ORAL ARGUMENT

Because of the procedural and factual complexity of this case, including the
relationship of this case to the administrative and legal proceedings involved in the
Shriner Tract trust acquisition, the Kansas Parties believe oral argument may prove
helpful to the Court.

CONCLUSION

The Trust Determination and the Gaming Determination were arbitrary and

capricious and contrary to law and should be set aside, and this case should be

remanded back to the Secretary for proceedings consistent with such a conclusion.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

KANSAS, STATE OF, et al.,
' Plaintiffs,

Y. Case No. 2:20-¢cv-02386-HLT-GEB

UNITED STATES DEPARTMENT OF
INTERIOR, et al.,

Defendants.

MEMORANDUM AND ORDER

This is an Administrative Procedures Act (“APA”) case brought by Plaintiffs, who are
governmental entities in Kansas and two Indian tribes. They are appealing the May 20, 2020
decision of the Secretary of the Department of the Interior (“Secretary”) and Assistant Secretary
for the Bureau of Indian Affairs (collectively, “Defendant”) to acquire property known as the Park
City Parcel in trust for the benefit of the Wyandotte Nation and to allow the Wyandotte Nation to
conduct gaming on the land. Plaintiffs argue that both the Secretary’s trust determination and
gaming determination were arbitrary and capricious. For the reasons explained below, the Court

affirms both the trust and gaming determinations.
L BACKGROUND

A. Wyandotte Nation and PL 602

Beginning in the 1700s, the Wyandot (now known and referred to here as the “Wyandotte
Nation”) were relocated and removed several times from Canada, Michigan, Ohio, and Kansas. In

1855, they were finally moved to Oklahoma. Many of these moves involved treaties in which the

Wyandotte Nation ceded or relinquished land to the United States.
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In the 1970s, the Wyandotte Nation brought four claims before the Indian Claims
Commission (“ICC”) seeking compensation for the land ceded under those treaties. These claims
resulted in money judgments against the United States and in favor of the Wyandotte Nation.

In 1984, Congress passed Public Law 98-602—referred to here as PL 602—“[t]o provide
for the use and distribution of certain funds awarded the Wyandotte Tribe of Oklahoma.” PI. 602
provided for the distribution of approximately $4.7 million awarded as part of the ICC claims.
Eighty percent of the money went to individual members of the Wyandotte Nation. The remaining
20%—approximately $939,000—was allocated to the Wyandotte Nation itself, with the caveat
that $100,000 of those funds were to “be used for the purchase of real property which shall be held
in trust by the Secretary for the benefit of [the Wyandotte Nation].” AR 3969. This is known as
the “mandatory trust” provision of PL 602. These funds are referred to as “land-acquisition
funds.”!

The Wyandotte Nation initially held the land-acquisition funds separately from its general
fund and invested the land-acquisition funds in mortgage bonds in the late 1980s. But in 1991, the
Wyandotte Nation merged its land-acquisition funds with its general fund into a commingled
account. Tracking the value and use of the land-acquisition funds since that time has been the
sﬁbject of litigation since the 1990s. See Wyandotte Nation v. Sebelius, 443 F.3d 1247, 1249 (10th
Cir. 2006) (“This long battle has produced a procedural history as complex as a random maze.”).

B. Indian Gaming Regulatory Act

The Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §§ 2701-2721, was enacted to

regulate Indian gaming. See Wyandotte Nation v. Nat’l Indian Gaming Comm’n, 437 F. Supp. 2d

U At different parts of the record, the land-acquisition funds are referred to as simply the PL 602 funds. But as used
here, the land-acquisition funds are a subset of the overall funds distributed in PL 602.
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1193, 1199 (D. Kan. 2006). IGRA’s purpose is “to provide a statutory basis for the operation of
gaming by Indian tribes as a means of promoting tribal economic development, self-sufficiency,
and strong tribal governments.” 25 U.S.C. § 2702(1). IGRA also established the National Indian
Gaming Commission (“NIGC”). Id. at § 2704. IGRA generally prohibits gaming on lands acquired
in trust by the United States for the benefit of an Indian tribe after October 17, 1988. Id. at
§ 2719(a). There are some exceptions to that general rule. Relevant here is the exception that
gaming is permitted on lands taken into trust as part of a “settlement of a land claim.” Id. at
§ 2719(b)(1)(B)(i). If an exception does not apply, gaming is permitted only after consultation with
the Secretary, the tribe, nearby tribes, and state and local officials, and if the governor of the state
in question agrees that gaming is in the best interest of all involved. Id. at § 2719(b)(1)(A).

C. Shriner Tract Litigation

For 14 years, many of the same parties in this case litigated the use of land-acquisition
funds for the purchase of a piece of land in Kansas City, Kansas, known as the Shriner Tract. The
Wyandotte Nation purchased the Shriner Tract in 1996 for $180,000. After acquiring the Shriner
Tract, the Wyandotte Nation requested that it be taken into trust under the mandatory-trust
provision in PL 602. The Secretary concluded it should be taken into trust. But the state and other
tribes sued the Secretary to stop the acquisition. The Shriner Tract litigation that resulted includes
several rulings that impact the current dispute.

In the first relevant case, the Tenth Circuit found that the Secretary is required to take lands
purchased with land-acquisition funds into trust for the Wyandotte Nation. See Sac & Fox Nation
of Mo. v. Norton, 240 F.3d 1250, 1262 (10th Cir. 2001). Although the decision to take land into
trust is generally discretionary under federal law, PL 602’s plain language that land purchased with

land-acquisition funds “shall be held in trust by the Secretary for the benefit of [the Wyandotte
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Nation]” leaves the Secretary no discretion. Id. at 1261-62. Eut even though land purchased with
land-acquisition funds are subject to mandatory-trust status, in the case of the Shriner Tract
specifically, the Tenth Circuit found that there was no substantial evidence to support a
determination that the Wyandotte Nation used only land-acquisition funds to purchase the Shriner
Tract. Accordingly, it remanded the Secretary’s initial decision to take the Shriner Tract into trust
for further consideration. Id. at 1263-64.

On remand, the Secretary subsequently issued a decision that concluded that the Wyandotte
Nation used land-acquisition funds to purchase the Shriner Tract and that it was entitled to
mandatory-trust status. See Governor of Kansas v. Norton, 430 F. Supp. 2d 1204, 1209 (D. Kan.
2006) (referred to throughout this order as “Norton™). The agency decision was based in part on a
report by KPMG Peat Marwick (“KPMG Report”), which concluded that the land-acquisition
funds had grown to $212,170 at the time the Shriner Tract was purchased for $180,000. Id. at
1215-16.

After that agency decision was again appealed to the district court, Judge Julie Robinson,
in Norton, affirmed the Secretary’s decision. In particular, Judge Robinson found that PL 602 did
not preclude the addition of investment earnings to the originally allocated $100,000 in land-
acquisition funds. Jd. 1220-21. In other words, the Wyandotte Nation could use the §100,000,

along with any interest and earnings it generated, to purchase land that qualifies for mandatory-

trust status in PL 602. Id.?

2 Norton was subsequently vacated by the Tenth Circuit after it concluded the district court lacked jurisdiction. See
Governor of Kansas v. Kempthorne, 516 F.3d 833, 846 (10th Cir. 2008). The Supreme Court has since held that
the APA provides a waiver of sovereign immunity against the United States for suits challenging a decision to take

land into trust for an Indian tribe. Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S.
209, 224 (2012).
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Finally, in a separate but related case, Judge Robinson reviewed a decision of the NIGC
that the Wyandotte Nation could not lawfully conduct gaming on the Shriner Tract. See Wyandotte
Nation, 437 F. Supp. 2d at 1196. Among the issues in that case was whether the Shriner Tract was
eligible for gaming under the “settlement of a land claim” provision in IGRA. Id. at 1207-12. Judge
Robinson concluded that lands purchased with land-acquisition funds were eligible for gaming
under IGRA’s “settlement of a land claim” exception. See id. at 1210. Specifically, Judge
Robinson found that the claims ultimately paid in PL 602 were “land claims” within the meaning
of IGRA. Id. at 1207-09. This was because the “plain meaning” of “land claim” is not limited to a
claim “for the return of land, but rather, includes an assertion of an existing right to the land.” Jd.
at 1208. And it included the claims brought before the ICC that gave rise to PL 602. See id.
Accordingly, Wyandotte Nation ultimately held that because the Shriner Tract was purchased with
land-acquisition funds, it qualified for IGRA’s “settlement of a land claim” exception. 7d. at 1210.

D. Park City Parcel

In 1992, before the purchase of the Shriner Tract, the Wyandotte Nation purchased the Park
City Parcel for $25,000. The Park City Parcel is approximately 10 acres of land near Park City in
Sedgwick County, Kansas. Shortly after purchasing the Park City Parcel, the Wyandotte Nation
sought trust status for it, but they later withdrew that application. But in 2008, the ‘Wyandotte
Nation resubmitted a trust application for the Park City Parcel based on the assertion that the land
was, like the Shriner Tract, purchased with land-acquisition funds. The dispute over the Park City
Parcel has largely focused on whether the land-acquisition funds plus interest were sufficient to

purchase both the Park City Parcel and the Shriner Tract.

n
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1. 2014 Denial

On July 3, 2014, the Secretary denied the Wyandotte Nation’s request to acquire the Park
City Parcel in trust because the record at the time suggested that there were not sufficient land-
acquisition funds (which included the principal $100,000 and any earnings or interest) to buy both
it and the Shriner Tract (“2014 Denial””). AR5249-58.

As part of the Park City Parcel application, the Wyandotte Nation submitted documentation
showing that the Park City Parcel was purchased in November 1992, after the land-acquisition
funds were commingled in the general account. AR1581. It had previously been assumed that the
Wyandotte Nation bought the Park City Parcel in November 1991 with funds withdrawn directly
from the account holding the land-acquisition funds, before the accounts were commingled. But a
title dispute in 1991 delayed the purchase, and that money was immediately deposited into the
Wyandotte Nation’s general fund. Then, after the Wyandotte Nation combined its accounts, it
withdrew $25,000 from the commingled account to purchase the Park City Parcel in November
1992. AR5254.

As the Secretary noted in the 2014 Denial, the new information about the actual timing of
the Park City Parcel purchase, which came after the commingling of the accounts, is why the issue
in this case turns on a forensic accounting determination of whether there were sufficient land-
acquisition funds in the commingled account to cover the purchase of the Park City Parcel and the
Shriner Tract. Id. In other words, the payment for the Park City Parcel did not come from an
account holding just land-acquisition funds. It came from an account holding both land-acquisition
funds and other funds. And because the Shriner Tract had already been determined to have been

purchased using land-acquisition funds at the time of 2014 Denial, the Secretary had to consider
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whether there were sufficient land-acquisition funds in the commingled account to cover both the
Park City Parcel and the Shriner Tract. AR5254-535,

In answering that question, the Secretary concluded that the evidence presented by the state
called into question whether there were sufficient land-acquisition funds to purchase both
properties. The Secretary noted that the state made several arguments “regarding the scope of the
Secretary’s authority under the Act, the gaming eligibility of the Park City Parcel, and the
sufficiency of the Shriner Tract accounting.” AR5255. The Secretary went on to note:

We do not address each of the State’s arguments in this decision, in

part because it is unnecessary to do so in light of our decision to

deny the Nation’s application. In addition, we have reviewed the

Shriner Tract litigation record and confirmed that, except for the

issue discussed below, the State’s accounting arguments were raised

and resolved in connection with the Shriner Tract litigation, and

therefore, we decline to revisit those issues now.
Id. The 2014 Denial specifically noted that the state raised several objections to the KPMG Report
in the context of the Park City Parcel, as it had with regard to the Shriner Tract, which were
addressed and resolved in the course of the Shriner Tract litigation. Id. at n.37. The Secretary also
rejected the state’s argument that Department of Interior officials understood that PL. 602 only
permitted one acquisition of land when it approved the purchase of the Shriner Tract. Id.

But the Secretary did consider one argument not addressed by the Shriner Tract litigation.
It was based on an accounting report submitted by Gottlieb, Flekier & Co (“Gottlieb Report™),
which the state commissioned to evaluate the KPMG Report. The Gottlieb Report focused on the
Wyandotte Nation’s use of margin loans and the associated interest-related deductions of these
loans. Although these deductions appeared on the financial statements, the KPMG Report did not

factor them into its analysis, which caused it to overstate the value of the land-acquisition funds.

See AR3821. The Gottlieb Report concluded that, after factoring in the interest-related deductions,
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there were enough funds to purchase the Shriner Tract or the Park City Parcel, but not both,
ARS5256-58; AR3822.% The Secretary found this evidence “compelling,” especially in light of the
new information about the timing of the Park City farcel purchase. AR5256. Accordingly, the
Secretary concluded that the Wyandotte Nation could not have purchased the Park City Parcel
using just land-acquisition funds and denied the trust application. Id.

Although the Secretary relied on the Gottlieb Report, the 2014 Denial noted the report was
based on incomplete records. AR3817. Specifically, the Gottlieb Report noted that certain other
records would be needed “for purposes of complete documentation,” but “[i]f no other documents
are furnished, those conclusions are sound and accurate.” AR3818. The Wyandotte Nation was
given a chance to rebut the Gottlieb Report but opted to stand on the KPMG Report. AR5257.
Because this didn’t address the issues raised by the Gottlieb Report and the new information about
the timing of the Park City Parcel purchase, the Secretary concluded that he could not conclude
that the Park City Parcel was a mandatory trust acquisition under PL 602. AR5258. But the
Secretary did note that the Wyandotte Nation “would be free to submit a new application” if it was
able to rebut the issues raised by the state. Id.

2. May 2020 Decision

In October 2017, the Wyandotte Nation supplemented its application for the Park City
Parcel (“2017 Supplement”). AR3980-84. As part of the 2017 Supplement, the Wyandotte Nation
submitted newly retrieved annual audits (“Ober Audits”) and a financial analysis prepared by the

auditing firm RSM US, LLP (“RSM Report”). AR4482; AR3981.

3 Although the Wyandotte Nation purchased the Shriner Tract after the Park City Parcel, at the time of the 2014
Denial regarding the Park City Parcel, the Shriner Tract acquisition and trust status was a settled issue. AR52S5.
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In the 2017 Supplement, the Wyandotte Nation explained it was submitting the RSM
Report to address the accounting issues discussed in the 2014 Denial. AR3981. The RSM Report
was based on the Ober Audits for the PL 602 funds for the years 1986 through 1996, with the
exception of 1988.% Id.; AR4023-24. The Ober Audits were obtained from the Bureau of Indian
Affairs. They traced all the PL 602 funds allocated to the Wyandotte Nation itself (as opposed to
the individual members), including the $100,000 land-acquisition funds and other funds allocated
for general use. AR4023. From this information, the RSM Report was able to allocate a percentage
of the investment earnings to the land-acquisition funds. AR4025. But it also accounted for the
interest expenses on the margin account. AR3983; AR4025. The RSM Report also discounted
interest income for the years that the Park City Parcel and Shriner Tract were purchased to account
for the days in the fiscal year that the purchases would have reduced the income earned. AR4025,

Ultimately, the RSM Report concluded that the land-acquisition funds showed relatively
constant growth. At the beginning of the fiscal year in which the Park City Parcel was purchased,
the land-acquisition funds had a balance of $173,647, which was enough to cover the $25,000 cost
of the property. AR4026. Even accounting for the Park City Parcel purchase, at the beginning of
the fiscal year in which the Shriner Tract was purchased, the land-acquisition funds had a balance
of $187,950, which was enough to cover its $180,000 cost. Id.; see also AR4029, AR3933.
Accordingly, the RSM Report concluded that there were sufficient land-acquisition funds, which

included principal plus earnings, to purchase both the Park City Parcel in 1992 and the Shriner

Tract in 1996. AR4026.

* A separate audit report for all the Wyandotte Nation’s funds from 1988 was included, and from that report, RSM
was able to identify accounts related to the land-acquisition funds. AR4024. Interest, dividend income, and interest
expenses for 1988 were derived from the known income and interest expenses for 1987 and 1989. AR4025.
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a. Park City Parcel Trust Determination

The Secretary considered these additional materials in addressing what was deemed to be
the “sole remaining question after years of litigation™: whether the Wyandotte Nation used land-
acquisition funds alone to purchase the Park City Parcel. AR4483. On May 20, 2020, the Secretary
issued its decision on this issue (“May 2020 Decision™).

The May 2020 Decision recounted the history of the Wyandotte Nation’s land disputes
involving the Shriner Tract and the 2014 Denial regarding the Park City Parcel. AR4483-88. The
Secretary then considered the 2017 Supplement and the RSM Report. The RSM Report deducted
margin interest costs before the interest earned was added to the land-acquisition funds, which
addressed the Gottlieb Report’s prime critique of the KPMG Report. AR4488-89.

The May 2020 Decision also noted that the Office of Financial Management (“OFM™)
reviewed the RSM Report and the underlying documents. AR4489; see also AR3932-34. Tt noted
that the OFM “concluded the RSM Report’s methodology, calculations, and assumptions are
consistent with industry standards and the RSM Report’s conclusions are reliable.” AR4490; see
also AR3932 (memorandum from the OFM). The OFM concluded that the “RSM Report deducted
margin interest-related costs before interest earned was attributed to the Land Acquisition Fund”

-and “addressed the Gottlieb Report’s critique of the KPMG Report and ensured the growth of the
Land Acquisition Fund was not overstated.” AR3934.

Based on the new information provided and the opinion of the OFM, the Secretary found
the “2017 Supplement and rebuttal of the Gottlieb Report to be convincing and reliable.” AR4491.
The May 2020 Decision adopted the conclusion of the RSM Report that there were sufficient land-

acquisition funds to purchase both the Park City Parcel and the Shriner Tract. Id. Because the Park

10
10
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City Parcel was purchased with land-acquisition funds, the Secretary was “mandated to acquire
the Park City Parcel in trust.” AR4492-93,
b. Park City Parcel Gaming Determination
The May 2020 Decision also addressed the eligibility of the Park City Parcel for gaming.
Having determined that the Park City Parcel was acquired with land-acquisition funds, the
Secretary concluded “that the [Wyandotte] Nation may conduct gaming pursuant to the ‘settlement
of a land claim® exception to Section 2719 of IGRA . . . consistent with the Department’s

acquisition of the Shriner Tract as upheld by the court in 2006 in Wyandotte Nation v. [T]he

National Indian Gaming Commission.” AR4491.

E. 2008 Regulations

Also relevant to this dispute are some regulations promulgated in 2008 by the Department
of the Interior (2008 Regulatioﬁs). The 2008 Regulations address IGRA’s “settlement of a land
claim” exception. They define “Land claim,” see 25 C.F.R. § 292.2, and set forth “criteria for
meeting the requirements of 25 U.S.C. [§] 2719(b)(1)(B)(i), known as the ‘settlement of a land

claim’ exception,” 25 C.F.R. § 292.5. The May 2020 Decision did not address or apply the 2008

Regulations.’
F. Appeal of May 2020 Decision
Plaintiffs appealed the May 2020 Decision to this Court a few months after it was issued.

The Court previously denied a preliminary-injunction motion that sought an injunction of the

5 The Wyandotte Nation applied for trust status for the Park City Parcel before these regulations were enacted, but
the May 2020 Decision was issued after their enactment. A separate regulation states that “[t]hese regulations apply
to final agency action taken after the effective date of these regulations except that these regulations shall not apply
to applicable agency actions when, before the effective date of these regulations, the Department or the National
Indian Gaming Commission (NIGC) issued a written opinion regarding the applicability of 25 U.S.C. [§] 2719 for
land to be used for a particular gaming establishment, provided that the Department or the NIGC retains full
discretion to qualify, withdraw or modify such opinions.” 25 C.F.R. § 292.26. Although the parties dispute whether

it was improper for the Secretary not to consider these regulations, neither party argues that they were inapplicable
because of the timing of their enactment.

11
11
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gaming determination only because Plaintiffs had not demonstrated a likelihood of success on the
merits or irreparable harm. Doc. 22 at 1. Plaintiffs now substantively challenge both the trust
determination and the gaming determination as arbitrary and capricious. They seek reversal of the
May 2020 Decision and an order that the Secretary take the Park City Parcel out of trust. Doc. 34
at 68. Defendant has filed a brief in opposition, Doc. 40, and Plaintiffs have replied. Doc. 41,6
IL STANDARD

A party “suffering legal wrong because of agency action, or adversely affected or aggrieved
by agency action” may seek judicial review. 5 U.S.C. § 702. The focus of judicial review is
determining (1) whether the agency acted within its authority; (2) whether prescribed procedures
were followed; and (3) whether the agency action is otherwise arbitrary, capricious, or an abuse of
discretion. Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1574 (10th Cir. 1994); see also
5 U.S.C. § 706(2). The arbitrary-and-capricious standard requires a court to give an agency’s
decision “substantial deference.” Utahns for Better Transp. v. U.S. Dept. of Transp., 305 F.3d
1152, 1173 (10th Cir. 2002). A court “presume[s] that an agency action is valid unless the party
challenging the action proves otherwise.” Hays Med. Ctr. v. Azar, 956 F.3d 1247, 1264 (10th Cir.
2020).

“Arbitrary and capricious” is a narrow standard. Colo. Wild, Heartwood v. U.S. Forest
Serv., 435 F.3d 1204, 1213 (10th Cir. 2006). Courts review “whether the agency examined the
relevant data and articulated a satisfactory explanation for its decision, including a rational
connection between the facts found and the decision made.” Id. Courts consider whether “the

agency has relied on factors which Congress has not intended it to consider, entirely failed to

6 Plaintiffs’ brief includes a request for oral argument. The Court has determined that oral argument is not necessary
and that this matter can be resolved on the briefs.

12
12
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consider an important aspect of the problem, offered an explanation for its decision that runs
counter to the evidence before the agency, or is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise.” Id. (quoting Motor Vehicle Mfrs. Ass’n of
U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)). But even if an agency decision
reflects “less than ideal clarity,” it should be upheld if the “agency’s path may reasonably be
discerned.” F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502, 513-14 (2009) (quoting Bowman
Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974)). A court is not
permitted to substitute its judgment for that of an agency. Id. at 513.

Although an agency’s decision “is entitled to a presumption of regularity,” that does not
obviate the need for a thorough review. Olenhouse, 42 F.3d at 1574. To this end, an agency
decision must be supported by substantial evidence in the administrative record to avoid being
arbitrary and capricious. Colo. Wild, 435 F.3d at 1213. Substantial evidence is more than a scintilla
but less than the weight of the evidence. Jd. An agency’s decision can be upheld only on the basis
articulated by the agency. Olenhouse, 42 F.3d at 1575.

Ultimately, a court considers “whether the agency considered all relevant factors and
whether there has been a clear error of judgment.” Colo. Wild, 435 F.3d at 1213. Courts do not
substitute their judgment for that of an agency and will “typically defer to the reasonable opinions

of agency experts in matters implicating conflicting expert opinions.” Jd. at 1213-14 (internal

quotation and citation omitted).
III. ANALYSIS
There are three issues before the Court. First, Defendant moves to strike an exhibit attached

to Plaintiffs’ brief as extra-record material not properly before the Court. Doc. 35. The Court
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previously indicated it would take up the motion to strike when it considered Plaintiffs’ opening
brief. Doc. 37.

Second, Plaintiffs challenge the trust determination made in the May 2020 Decision.
Plaintiffs argue it should be set aside as arbitrary and capricious, violative of department policy,
unlawful, and an abuse of discretion. Specifically, they argue the May 2020 Decision (1) failed to
address a departmental policy developed during the Shriner Tract litigation that no further
mandatory-trust acquisitions could be based on PL 602 after the full $100,000 was spent on the
Shriner Tract; (2) wrongfully accepted the Park City Parcel into trust even though it was purchased
with only earnings on the $100,000, and none of the principal, which does not trigger the
mandatory-trust provision of PL 602; and (3) wrongfully accepted the Park City Parcel into trust
even though it was not purchased with land-acquisition funds.

Third, Plaintiffs challenge the gaming determination in the May 2020 Decision. They make
three arguments: (1) the 2008 Regulations control whether the Park City Parcel is eligible for
gaming and those regulations dictate that PL 602 is not a “settlement of a land claim,” (2) the
Wyandotte Nation decision relied on by the Secretary is not applicable because the Park City Parcel
was not purchased with the land-acquisition funds but only with the interest earned by those funds,
and (3) the Secretary failed to address that a case relied on by Wyandotte Nation was later reversed.

A. Motion to Strike Extra-Record Material

The Court first addresses Defendant’s motion to strike an exhibit attached to Plaintiffs’
brief that challenges the calculations in the RSM Report . Plaintiffs attached to their opening brief
a newly created affidavit by Jerry Gottlieb, which includes two exhibits (collectively, “Gottlieh
Affidavit”). Doc. 34-14. Plaintiffs rely on the Gottlieb Affidavit to challenge the RSM Report’s

treatment of certain account balances and its exclusion of the Veres Investment from consideration.
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The Gottlieb Affidavit is distinct from the Gottlieb Report, which is part of the administrative
record. Defendant moves to strike the Gottlieb Affidavit as improper extra-record evidence. Doc.
35.

Judicial review of an administrative action is generally limited to the record that existed
before the agency. Citizens for Alts. to Radioactive Dumping v. U.S. Dep’t of Energy, 485 F.3d
1091, 1096 (10th Cir. 2007). There are “extremely limited” exceptions. Id. (quoting Lee v. U.S.
Air Force, 354 F.3d 1229, 1242 (10th Cir. 2004)). These include where the agency ignored relevant
factors, considered factors not in the formal record, or where there is a showing of bad faith or
improper behavior. See id. The Tenth Circuit has also permitted extra-record evidence if the record
fails to disclose the factors considered by the agency, where necessary for background information
or determining whether all relevant factors were considered, or as needed to explain technical or
complex subject matter. Franklin Sav. Ass'n v. Dir., Office of Thrift Supervision, 934 F.2d 1127 ,
1137-38 (10th Cir. 1991). Whether to include or exclude extra-record evidence is within the
discretion of the district court. Citizens for Alts. to Radioactive Dumping, 485 F.3d at 1096.
Designation of the administrative record is also entitled to a presumption of regularity. Id. at 1097.

The Gottlieb Affidavit generally takes issue with some of the factual assumptions relied on
by the RSM Report. It includes two exhibits in the form of “illustrative charts” that calculate the
amount of available land-acquisition funds had the RSM Report used a different account balance
before the investment accounts were commingled and had it allocated the Veres Investment
differently. See generally Doc. 34-14.

Plaintiffs contend this is not extra-record material because it is based on documents in the

record. Doc. 36 at 2. On this point, the Court disagrees. While the underlying documents relied on
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may be part of the administrative record, the conclusions drawn in the affidavit and its exhibits are
new.

To the extent the Gottlieb Affidavit is extra-record material, Plaintiffs maintain it should
nevertheless be considered because it would “not shift the focal point of judicial review” and would
“allow the Court to better understand information that is already in the administrative record and
illustrate the arguments Plaintiffs are making from the administrative record.” Id. at 15. The Court
disagrees that this is sufficient grounds to expand the scope of review beyond the existing
administrative record. As explained above, the Secretary was concerned in the May 2020 Decision
with whether there were sufficient land-acquisition funds if certain interest-related deductions
were considered. What the Court is concerned with now is whether there is substantial evidence
to support the May 2020 Decision and whether it was arbitrary and capricious. What Plaintiffs
have proposed is essentially new expert material that would introduce new conclusions on these
issues. This is not proper at this stage. Nor does the Gottlieb Affidavit satisfy any the exceptions

for considering extra-record evidence.”

Accordingly, the Court grants Defendant’s motion to strike to the extent it seeks to strike

the Gottlieb Affidavit.® The Gottlieb Affidavit will not be considered.

7 The Court acknowledges Plaintiffs’ complaint that they were not notified of the 2017 Supplement and thus did not
present evidence in advance of the May 2020 Decision. But they have not presented any arguments or authorities
suggesting their participation was required or that the May 2020 Decision was procedurally flawed in this respect,
nor do they allege bad faith necessitates consideration of the Gottlieb Affidavit.

Defendant’s motion to strike seeks other relief, including requesting a stay of the briefing, striking portions of
Plaintiffs’ opening brief, and extension of the response deadline. Doc. 35 at 5-6. The Court previously declined to

act on several of these requests. Doc. 37. To the extent the motion to strike seeks relief beyond striking the Gottlich
Affidavit, the Court denies the motion.

16
16



Appellate Case: 21-3097 Document: 010110563551 Date Filed: 08/18/2021 Page: 93

Case 2:20-cv-02386-HLT-GEB Document 42 Filed 05/05/21 Page 17 of 33

B. Trust Determination

1. The May 2020 Decision was not arbitrary and capricious for not
addressing the department policy because that argument was
addressed and rejected in the 2014 Denial.

Plaintiffs first argue that the May 2020 Decision should be set aside as arbitrary and
capricious because it fails to mention, address, or explain a departure from a so-called department
policy that the PL 602 mandatory-trust provision was exhausted with the Shriner Tract. Doc. 34 at
44-46. To establish the department policy, Plaintiffs primarily rely on three Department of Interior
memos. First is a memo from Tom Hartman® commenting that, “[i]f the purchase price of the
Shriner Tract exceeds $100,000, then the Department should state clearly that the settlement funds
have been expended in accordance with the law, and that no funds remain to implement further
the ‘shall’ of the law.” AR2320. Second is a June 1996 memo from George Skibine, Director of
the Indian Gaming Management Staff, stating that the Muskogee Area Office “must inform the
Tribe that the acceptance in trust of the Shriner tract exhausts the land acquisition authority of Pub.
L. 98-602, and that subsequent trust acquisitions for the Tribe must be made under other statutory
authority.” AR2326. Third is a June 1996 memo from Ada Deer, Assistant Secretary for Indian
Affairs, stating that transfer of the Shriner Tract into trust “fulfills the Secretary’s obligation to
take land in trust pursuant to Pub. L. 98-602, and that subsequent trust acquisitions must be made
under a different statutory authority.” AR2328-29. Plaintiffs also point to similar statements in
depositions and briefs in the Shriner Tract litigation.

As a preliminary matter, the Court harbors some doubts that any such binding department

policy was created based on the statements cited by Plaintiffs. Plaintiffs don’t point to anything in

% This document itself does not establish that it is 2 memo from Tom Hartman, but a handwritten note at the bottom
suggests it is, and that is what Plaintiffs represent it to be. Doc. 41 at 7-8.
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any final agency decision about the Shriner Tract that placed such a limitation on the Wyandotte
Nation. Plaintiffs likewise have not made persuasive arguments that statements in memos create a
binding policy on subsequent agency action. The Court nonetheless finds that, even if there once
was such a policy, the May 2020 Decision was not arbitrary and capricious for failing to address
it.

The arbitrary-and-capricious standard requires a rational and satisfactory explanation for a
decision that is supported by substantial evidence. See Colo. Wild, 435 F.3d at 1213, “Agencies
are free to change their existing policies as long as they provide a reasoned explanation for the
change.” Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016). But this is not a
heightened standard. F.C.C., 556 U.S. at 514. All that’s required is “a reasoned explanation . . . for
disregarding facts and circumstances that underlay or were engendered by the prior policy.” Id. at

515-16.

In this case, that explanation came in the 2014 Denial. There, the Secretary, albeit in a

footnote, stated:

The State also contends that Department officials understood that
only one acquisition was permitted by the Act when it approved the
Shriner Tract acquisition in 1996. . . . Not only does the Act not limit
the number of acquisitions by its express terms, the statements the
State identifies were made before the Department had the benefit of
an accounting of the 602 Funds to know how much the 602 Funds

had grown in value by July 1996.
ARS5255. As explained above, the Secretary went on to deny the trust application for the Park City
Parcel based on issues identified in the Gottlieb Report about interest-related deductions, which

called into question whether there sufficient land-acquisition funds (principal plus interest) to

purchase both the Park City Parcel and the Shriner Tract. AR5258. But that decision was made
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with the explicit caveat that the Wyandotte Nation could submit a new application if it could find
additional records that would address the interest-related deductions. /d.

That is what the Wyandotte Nation did when it submitted the 2017 Supplement that led to
the May 2020 Decision. AR4482-83, AR4488. The additional materials submitted accounted for
the interest-related deductions and showed that the land-acquisition funds were sufficient to cover
both the Park City Parcel and the Shriner Tract. AR44889-91. Based on holdings in the Shriner
Tract litigation, the Secretary determined that this conclusion mandated acquisition of the Park
City Parcel in trust. AR4492-93,

To the extent the Secretary “fail[ed] to make mention of [the] long established Department
policy” in the May 2020 Decision, as Plaintiffs allege, Doc. 34 at 46, there was no reason for the
Secretary to address it in the May 2020 Decision because the issue had already been addressed in
the 2014 Denial. In that 2014 Denial, which it doesn’t appear that Plaintiffs ever timely sought
review of, the Secretary rejected application of the so-called policy because PL 602 itself does not
limit the number of properties that can be acquired, and because the statements at issue were made
before additional information about the land-acquisition funds had come to light. The Court does
not find the May 2020 Decision arbitrary and capricious for not addressing an issue that had
already been addressed and rejected. In other words, there was no departure from policy in the
May 2020 Decision—any such policy had already been rejected given its conflict with the statute
and a change in facts and circumstances.?

In the reply brief, Plaintiffs challenge the explanation given in the 2014 Denial. Doc. 41 at

14-16. But the Court does not adopt this challenge for three reasons. First, it was raised for the first

10 Plaintiffs also suggest, in half a sentence, that the Secretary should be judicially estopped from changing its
position. Doc. 34 at 46. This argument is not adequately developed in Plaintiffs’ opening brief. Phillips v, Calhoun,
956 F.2d 949, 954 (10th Cir. 1992). Nor does it address the fact that the Plaintiffs failed to challenge the 2014
Denial, where the change in position allegedly occurred.
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time in the reply brief, which is procedurally improper. Second, Plaintiffs are challenging the May
2020 Decision, not the 2014 Denial. Doc. 1 at 35-36. Third, an agency “need not demonstrate to a
court’s satisfaction that the reasons for the new policy are better than the reasons for the old one;

it suffices . . . that there are good reasons for it, and that the agency believes it to be better . ..

F.C.C,, 556 U.S. at 515 (emphasis in original). As explained above, the 2014 Denial rejected the
Plaintiffs’ argument on this point because any such policy was not consistent with the plain
language of PL, 602 and new facts about the growth of the land-acquisition funds had come to

light. This is a sufficiently reasoned explanation.

2. Plaintiffs’ argument that the Park City Parcel was purchased with only
the earnings on the land-acquisition funds does not demonstrate that
the May 2020 Decision was arbitrary and capricious.

Plaintiffs’ second argument is that the trust determination was arbitrary and capricious
because the Secretary applied the mandatory-trust provision of PL 602 to the Park City Parcel even
though the land was purchased with only the earnings on the land-acquisition funds and none of
the principal. Doc. 34 at 46-48. This argument is based on Plaintiffs’ beliefs, as discussed above,
that the full $100,000 principal was exhausted in the Shriner Tract purchase, and that land
purchased with only interest earned on those funds is not eligible for mandatory-trust status under
PL 602. The Court finds this argument fails to establish that the trust determination was arbitrary
and capricious.

As a preliminary matter, Plaintiffs’ arguments are aimed not at what the Secretary actually
concluded in the May 2020 Decision, but on their interpretation of that decision. The Secretary did
not determine that the Patk City Parcel was purchased with only the earnings on the land-

acquisition funds or address whether that would be legally permissible. As explained above, the

May 2020 Decision focused on whether there was sufficient value in the investments purchased
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with the land-acquisition funds to cover both the Shriner Tract and Park City Parcel if properly
accounting for interest-related deductions. AR4489. This was accomplished by tracking the growth
of the investments purchased with the land-acquisition funds and deducting the interest-related
costs attributable to margin loans. AR4489-91. The amount left was sufficient to cover the
purchases of both properties. The Secretary thus concluded that the Park City Parcel was entitled
to mandatory-trust status just as the Shriner Tract had been.

Rather than challenging this decision directly, Plaintiffs argue that the history of the Shriner
Tract litigation and the language of PL 602 demonstrate that the Secretary effectively—but
wrongly—permitted the Park City Parcel to be taken into to trust under PL 602 even though it was
purchased with only interest on the land-acquisition funds. This is based on two arguments. But
the Court disagrees that either demonstrates that the May 2020 Decision was arbitrary and
capricious. |

First, Plaintiffs contend that the $100,000 that composed the principal of the land
acquisition funds was specifically spent in the Shriner Tract purchase. But this position is not
sustainable given the history of the Shriner Tract litigation. As Judge Robinson explained, the
Shriner Tract was purchased with funds drawn from the Wyandotte Nation’s investment account,
in the form of a margin account loan against the account that held, in part, investments purchased
with the land-acquisition funds. Norton, 430 F. Supp. 2d at 1216. The land-acquisition funds were
originally invested in bonds, and those bonds were never liquidated to purchase the Shriner Tract.

Id. at 1212. Rather, the “margin account loan [used for the Shriner Tract] was made against the
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market value of the holdings in the account,” which included the investments purchased with the
land-acquisition funds “plus accumulated interest.” Id. (emphasis added).!!

The Court understands Plaintiffs’ position that the full $100,000 that composes the
principal of the land-acquisition funds should, for lack of a better word, be allocated entirely to the
Shriner Tract purchase based on statements made during that administrative process. The Court
disagrees. It’s simply not reflective of how either the Shriner Tract or the Park City Parcel wag
purchased. Both were purchased using margin account loans against the value of the investments,
including interest and earnings, purchased with the land-acquisition funds.

Second, Plaintiffs base this argument on their belief that PL 602, by omission, does not
restrict the use of the earnings on land-acquisition funds to land acquisition, and therefore
purchases with earnings only do not qualify for mandatory-trust status under PL 602. Doc. 34 at
46-47 (“The fact that Congress did not include such a restriction in PL 602 demonstrates that it did
not intend to restrict the use of earnings on the investment of the $100,000 set-aside funds.”).2 In
support of this contention, Plaintiffs point to the Michigan Land Claims Settlement Act as an
example of a statute that limited the use of earnings. Id. That statute was passed in 1997. Plaintiffs
claim that where one statute includes language but a “related statute” omits it, that is evidence that
Congress acted intentionally. /d. Even to the extent that general proposition is true, Plaintiffs make
no attempt to demonstrate how these statutes are related, or how the inclusion of certain language

in a statute 11 years after the passage of PL 602 necessarily informs on Congress’s intentions in

During the Shriner Tract litigation, which included several of the same plaintiffs as in this case, the plaintiffs,
argued that the use of margin loans was actually evidence that none of the land-acquisition funds were used to
purchase the Shriner Tract. Norton, 430 F. Supp. 2d at 1222.

* Plaintiffs also argue that both the May 2020 Decision and the RSM Report wrongly concluded that earnings on
land acquisition funds are restricted. Doc. 34 at 48. But the statements of fact they cite in support only discuss an

agency decision in the Shriner Tract litigation and Judge Robinson’s decision in Norton. Id. at 24 (paragraphs 42
and 43),
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passing PL 602, especially given Norton’s conclusion that PL 602 is silent on the issue of earnings,
Norton, 430 F. Supp. 2d at 1218.

Further, it was established in the Shriner Tract litigation that interest and earnings derived

from the original $100,000 could be used to purchase lands for purposes of the mandatory-trust
provision. /d. at 1220-21. In Norton, Judge Robinson specifically considered that the objective of
Congress in implementing PL 602 was to benefit the Wyandotte Nation “by funding the purchase
of land to be taken into trust by the Secretary . .. with little or no interference from the Secretary.”
Id. at 1220. Judge Robinson noted that PL 602 does not “clearly prohibit use of money resulting
from the investment of that amount being applied to the purchase price of any property.” Id. at
1218 (applying the Chevron framework and finding that the Secretary’s conclusion that earnings
could be applied was based on a reasonable interpretation of the statute). She concluded that “there
was nothing indicating Congress intended to preclude the addition of investment income to the
original $100,000, either in the legislative history or the record of the case.” Id. at 1220. The
Secretary specifically cited and relied on several rulings from the Shriner Tract litigation in making
the trust determination in the May 2020 Decision, including Judge Robinson’s ruling in Norton.
AR4485.

As explained above, the May 2020 Decision continued with the analysis that began in the
Shriner Tract litigation: whether the value of the investments purchased with the land-acquisition
funds were sufficient to cover the purchase of both properties. Even if the Court were to accept
Plaintiffs’ argument that PL 602 would not consider earnings alone to be land-acquisition funds,
this would not demonstrate that the Secretary’s decision was arbitrary and capricious because that
was not the decision made. Rather, the decision was based on the holding in Norton that the value

of the land-acquisition funds could include the interest earnings, Norzon, 430 F. Supp. 2d at 1220-
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21;'* AR4485, and on the RSM Report’s conclusion that there were sufficient funds to cover both

purchases. The record adequately supports this conclusion.

3. Substantial evidence supports the determination that the Park City
Parcel was purchased with land-acquisition funds.

Plaintiffs’ third challenge of the trust determination is that the Park City Parcel was not
purchased with only land-acquisition funds and is therefore not eligible for mandatory-trust status.
Doc. 34 at 49-52. Many of Plaintiffs’ arguments repeat the same arguments addressed above,
including past representations about the purchase of the Park City Parcel and the claim that the
land-acquisition funds were used to purchase the Shriner Tract. The Court has already addressed
these arguments and finds they do not demonstrate the May 2020 Decision was arbitrary and
capricious. Plaintiffs also point to parts of the record that they contend call into question the May
2020 Decision, including the treatment of the Park City Parcel in the Ober Audits and accounting
deficiencies in the RSM Report. In support of these argument, they rely in part on the Gottlieb
Affidavit.

As explained above, the Court finds that the Gottlieb Affidavit is not part of the
administrative record and should not be considered. But even if the Court did consider it, the Court
is not persuaded that Plaintiffs have demonstrated that the May 2020 Decision was arbitrary and
capricious. As explained above, following the 2014 Denial, the Wyandotte Nation supplemented
its application with a new accounting report from RSM that was based, in part, on the Ober Audits.
The RSM Report was able to track the value of the total PL. 602 funds overall and allocate

appropriate proportions of interest growth to the land-acquisition funds. It also deducted the

P As explained above, Norfon was vacated for jurisdictional reasons that no longer control, leaving the underlying
agency decision in place. See supra Note 2. Beyond that procedural history, the Court discerns no overt challenge

to Norton’s substantive rulings. To the extent any party challenges that ruling, the Court has carefully considered
it and finds Norton’s substantive rulings to be persuasive.
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interest costs associated with the margin loans—the issue highlighted by the 2014 Denial. The
RSM Report concluded that, based on those calculations, there were sufficient land-acquisition
funds to cover the purchase of both the Park City Parcel and the Shriner Tract. The OFM reviewed
the RSM Report and found that its “methodology, calculations, and assumptions are consistent
with industry standards and the RSM Report’s conclusions are reliable.” AR4490; Colo. Wild, 435
F.3d at 1213-14 (noting that courts typically defer to the “reasonable opinions” of agency experts
in the face of conflicting expert reports). Based on that, the Secretary concluded that the Wyandotte
Nation had sufficient land-acquisition funds to purchase the Park City Parcel in 1992 and the
Shriner Tract in 1996. AR4491. The Secretary was therefore mandated to take the property into
trust. AR4492; see also See Sac & Fox Nation, 240 F.3d at 1262.

There is substantial evidence backing up the Secretary’s conclusions, and the agency
articulated a satisfactory and rational explanation for its decision. See Colo. Wild, 435 F.3d at
1213. Given this, the Court cannot conclude that the trust determination was arbitrary and
capricious. To.be sure, Plaintiffs have pointed to evidence that could support a different outcome.
But “the mere presence of contradictory evidence does not invalidate the Agencies’ actions or
decisions.” Wyo. Farm Bureau Fed'n v. Babbitt, 199 F.3d 1224, 1241 (10th Cir. 2000). As Judge
Robinson concluded in Norton, “[t]he fact that plaintiffs harbor a difference in accounting analysis
is insufficient to find the agency decision to be arbitrary and capricious, and the court will not
overturn the agency’s decision on this basis.” Norton, 430 F. Supp. 2d at 1226.

Accordingly, the Court affirms the trust determination in the May 2020 Decision.

C. Gaming Determination

After concluding the Park City Parcel was entitled to mandatory-trust status, the May 2020

Decision determined that the Wyandotte Nation could conduct gaming on it under the “settlement
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of'a land claim” exception to IGRA, 25 U.S.C. § 2719(b)(1)(B)(i), as held in Wyandotte Nation v.
National Indian Gaming Commission. AR4491. The May 2020 Decision specifically cited that
case as holding “that land purchased with Land Acquisition Funds and taken in trust pursuant to
[PL 602] meet criteria for [IGRA’s] ‘settlement of a land claim’ exception, and, thus the Nation
may conduct gaming on those lands.” AR4485 (citing Wyandotte Nation, 437 F. Supp. 2d at 121 1).

In Wyandotte Nation Judge Robinson concluded that lands purchased with land-acquisition
funds were eligible for gaming under IGRA’s “settlement of a land claim” exception. See
Wyandotte Nation, 437 F. Supp. 2d at 1210.!* Specifically, the claims paid in PL 602 were “land
claims” within the meaning of IGRA. Id. at 1207-09. This was because the “plain meaning” of
“land claim” is not limited to a claim “for the return of land, but rather, includes an assertion of an
existing right to the land.” Id. at 1208. And that definition includes the claims brought before the
ICC that gave rise to PL 602. See id. Accordingly, Judge Robinson concluded that, because the
Shriner Tract was purchased with land-acquisition funds distributed in PL 602, it qualified for
IGRA’s “settlement of a land claim” exception. Id. at 1210.

After the decision in Wyandotte Nation, the Secretary enacted regulations in 2008, The
2008 Regulations define “Land claim,” see 25 C.F.R. § 292.2, and set forth “criteria for meeting
the requirements of 25 U.S.C. [§] 2719(b)(1)(B)(i), known as the ‘settlement of a land claim’

exception,” 25 C.F.R. § 292.5. The May 2020 Decision did not address or apply these regulations.

14 As explaiped a.bove, IGRA generally prohibits gaming on lands acquired in trust by the United States for the benefit
of an Indian tribe after October 17, 1988. 25 U.S.C. § 2719(a). But there is an exception for lands taken into trust
as part of a “settlement of a land claim.” Id. at § 2719(b)(1)(B)(0).

26
26



Appellate Case: 21-3097 Document: 010110563551 Date Filed: 08/18/2021 Page: 103

Case 2:20-cv-02386-HLT-GEB Document 42 Filed 05/05/21 Page 27 of 33

1. The Secretary’s reliance on Wyandotte Nation was not arbitrary and

capricious as that case addressed the precise question before the
agency.

Plaintiffs argue that the 2008 Regulations control over Judge Robinson’s conclusion in
Wyandotte Nation because the court decision was not based on a finding that the full statutory
language (“settlement of a land claim™) was unambiguoﬁs, and that under the 2008 Regulations,
PL 602 is not a “settlement of a land claim.” Doc. 34 at 52-64. Thus, according to Plaintiffs, the
gaming determination was arbitrary and capricious.

As a preliminary matter, Plaintiffs dedicate much of their brief arguing that the Park City
Parcel would not be eligible for gaming under the 2008 Regulations. But this is not the issue

currently before the Court. Rathet, the issue is whether the Secretary should have considered the

regulations in making the gaming determination instead of relying on Wyandotte Nation—not what
that substantive outcome ought to be under those regulations. In considering this issue, the Court
finds Plaintiffs’ arguments unpersuasive for two reasons.

First, the Court is currently tasked with determining whether the agency’s decision was
arbitrary and capricious because it relied on Wyandotte Nation instead of the 2008 Regulations.
The arbitrary-and-capricious standard generally asks “whether the agency examined the relevant
data and articulated a satisfactory explanation for its decision, including a rational connection
between the facts found and the decision made.” See Colo. Wild, 435 F.3d at 1213. “Agencies are
under an obligation to follow their own regulations, procedures, and precedents, or provide a
rational explanation for their departure.” Utahns for Better Transp., 305 F.3d at 1165.

As explained above, the May 2020 Decision specifically noted that several holdings from
the Shriner Tract litigation were applicable to the Park City Parcel, including Wyandotte Nation.

The Secretary found that Wyandotte Nation “held that land purchased with Land Acquisition Funds
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and taken in trust pursuant to [PL 602] meet the criteria for [[GRA’s] ‘settlement of a land claim’
exception, and, thus, the Nation may conduct gaming on those lands.” AR4485. Once the Secretary
determined that the Park City Parcel had been purchased with land-acquisition funds (the trust
determination), it followed that the Wyandotte Nation “may conduct gaming pursuant to the
‘settlement of a land claim’ exception to Section 2719 of IGRA . . . consistent with the
Department’s acquisition of the Shriner Tract as upheld by the court in 2006 in [Wyandotte
Nation].” AR4491.

Given the unique history of this litigation, including the history of the Shriner Tract, the
Court cannot conclude that this reasoning is so irrational as to be arbitrary and capricious. The
Secretary was considering the exact same funds considered in Wyandotte Nation." Indeed, had the
Secretary ignored the Wyandotte Nation decision, it would likely face a challenge that the decision
was arbitrary and capricious because it would have “entirely failed to consider an important aspect
of the problem.” Hays Med. Ctr., 956 F.3d at 1263 (internal quotation and citation omitted).
Wyandotte Nation, and indeed the Shriner Tract litigation as a whole, is certainly directly relevant
to the Park City Parcel’s trust application and gaming eligibility as both pieces of land were bought
with the same pot of' money allocated under PL 602. Reaching divergent conclusions on the gaming
eligibility of each piece of land would certainly raise questions given that the agency concluded in
the trust determination that the same funds were used to purchase both properties, and the
eligibility for gaming turns on the source of the funds.

Second, Plaintiffs ﬁave not convinced the Court that the 2008 Regulations necessarily

superseded the decision in Wyandotte Nation under the rule announced in National Cable &

5 The Court acknowledges that Plaintiffs continue to contend that the funds used to purchase the Park City Parcel

were distinct from those used to purchase the Shriner Tract. As explained above, the trust determination does not
support this.
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Telecommunications Association v. Brand X Internet Services. See Hays Med. Ctr., 956 F.3d at,

1264 (stating that courts “presume[s] that an agency action is valid unless the party challenging

the action proves otherwise”). Agency interpretation of statutes is generally governed by Chevron,

US.A., Inc. v. Nat. Res. Def. Council, Inc.,467 U.S. 837, 842-43 (1984). Where statutory language
is clear, the unambiguously expressed intent of Congress must control, for both courts and
agencies. But if a statute is silent or ambiguous, courts will generally defer to an agency’s
interpretation if it is based on a permissible construction of the statute. Sac & Fox Nation, 240
F.3d at 1260-61. However, the Supreme Court has held that “prior judicial construction of a statute
trumps an agency construction otherwise entitled to Chevron deference only if the prior court
decision holds that its construction follows from the unambiguous terms of the statute and thus
leaves no room for agency discretion.” Nat’I Cable & Telecomms. Ass’n v. Brand X Internet Servs.,
545 U.S. 967, 982 (2005). Where a court “tentatively resolves an ambiguity,” that resolution is
authoritative until the agency offers a definitive interpretation. Hernandez-Carrera v. Carison, 547
F.3d 1237, 1246 (10th Cir. 2008). But this “does not make judicial decisions subject to reversal by
executive officers.” Id.

In United States v. Home Concrete & Supply, LLC, the Supreme Court considered statutory
language that that an earlier decision had determined was not “unambiguous” against a contrary
and later-enacted regulation. 566 U.S. 478, 486-87 (2012). The government argued that the
subsequent regulation must control under Brand X. But a plurality's of the Supreme Court
disagreed, stating that “[t]here is no reason to believe that the linguistic ambiguity noted by [the

prior case decided before Chevron] reflects a post-Chevron conclusion that Congress had

'6 Justice Scalia did not join in this portion of the decision. But in doing so he advocated that “the Court should
abandon the opinion that produces these contortions, Brand X.” Home Concrete & Supply, 566 U.S. at 496 (Scalia
J., concurring in part). Justice Scalia instead joined in the judgment because “it is indisputable that [the prior casej
resolved the construction of the statutory language at issue here, and that construction must therefore control.” Jd
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delegated gap-filling power to the agency,” in particular because the prior decision effectively
demonstrated that it discerned no such gap left for the agency to fill with regulations. Id. at 488-
90. “And there being no gap to fill, the Government’s gap-filling regulation cannot change [the
prior case’s] interpretation of the statute.” Id. at 490; see also Texas v. Alabama-Coushatta Tribe
of Tex., 918 F.3d 440, 448 (5th 2019) (“Instead of requiring the prior decision to have called the
relevant statute ‘unambiguous,’ reviewing courts have looked for the contrary—whether the
decision called the statute ‘ambiguous.”),

In Wyandotte Nation, Judge Robinson focused on the meaning of “land claim” in the IGRA
exception, finding that it was unambiguous. Plaintiffs claim that because she did not also
specifically deem the word “settlement” as unambiguous, then Wyandotte Nation’s holding that
the land-acquisition funds qualified as a “settlement of a land claim” must be set aside and the
2008 Regulations must control. But the Court disagrees that the lack of a specific determination
that the word “settlement” is unambiguous renders Wyandotte Nation Wholly overruled by the
2008 Regulations.!” See Texas, 918 F.3d at 447 (“Consequently, a prior judicial decision need not
say bin so many magic words that its holding is the only permissible interpretation of the statute in
order for that holding to be binding on an agency.” (internal quotation and citation omitted)).
Further, the Court discerns nothing in Wyandotte Nation that suggests there was any gap that
needed to be filled with regulations. See Home Concrete Supply, 466 U.S. at 490 (“And there being
no gap to fill, the Government’s gap-filling regulation cannot change [the prior case’s]

interpretation of the statute.”). Although the focus of the arguments was on the phrase “land claim,”

' Although Plaintiffs contend that a different gaming determination would result if the 2008 Regulations applied,
the Court notes that it is not clear that the 2008 Regulations and Wyandotte Nation are even in conflict, or that
application of the 2008 Regulations would necessarily result in a different outcome. But though the Court harbors

some doubts about Plaintiffs’ application of the 2008 Regulations to PL 602, as explained above, this is not the
question currently before the Court.
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nothing in Wyandotte Nation suggests that the overall “settlement of a land claim” exception
carried any ambiguity. Certainly, had that phrase been viewed as ambiguous at all, it’s unlikely
that it would have gone undiscussed. Rather, Judge Robinson concluded that “the plain language

of section 2719(b)(1)(B)(i) does not preclude the land claim brought before the ICC in this case

from falling within that exception.” Wyandotte Nation, 437 F. Supp. 2d at 1208 (emphasis added).
Given these considerations, the Court cannot conclude that the Sectetary’s reliance on Wyandotte

Nation was arbitrary and capricious.'

2. Plaintiffs’ attempts to distinguish Wyandotte Nation’s applicability to
the Park City Parcel ignores the trust determination.

Plaintiffs alternatively argue that, even if Wyandotte Nation was not superseded by the
2008 Regulations, it is distinguishable because the Park City Parcel was not purchased with the
principal of the land-acquisition funds but only with the interest thereon. Doc. 34 at 64-66. But as
explained above regarding the trust determination, this is based on a premise that is not in line with
what the Secretary actually found, namely that the value of the land-acquisition funds had grown
enough to cover both the Park City Parcel and the Shriner Tract.

Plaintiffs also overstate the distinction drawn by Wyandotte Nation on the use of land-
acquisition funds and the use of other funds from ordinary ICC judgments. Doc. 34 at 65-66; Doc.
41 at 30. It’s clear from the context that Wyandotte Nation was not drawing a distinction between
funds over which the Wyandotte Nation exercises any discretion (let alone suggesting that interest

on the land-acquisition funds falls into this category) and funds over which it has no discretion.

'8 The Court is mindful that it should only “affirm agency action, if at all, on grounds articulated by the agency itself.”
Utahns for Better Transp., 305 F.3d at 1165. The May 2020 Decision did not specifically discuss whether the 2008
Regulations superseded Wyandotte Nation, and thus the Court does not affirm the gaming determination based on
any conclusion to that effect. Rather, it affirms based on the Secretary’s reliance on Wyandotte Nation, and includes

the discussion of the Brand X rule to conclude that Plaintiffs have not demonstrated that such reliance was arbitrary
and capricious.
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Rather, the court was distinguishing ICC judgments awarded on “land claims” versus other
judgments arising from constitutional, tort, or moral claims. Wyandotte Nation, 437 F. Supp. 2d at
1210 n.124. For that reason, the Court cannot find that it was arbitrary and capricious for the
Secretary to not distinguish Wyandotte Nation as it applied to the Park City Parcel.

3. The Secretary’s failure to address a case discussed in Wyandotte Nation

does not demonstrate that the gaming determination was arbitrary and
capricious.

Plaintiffs finally argue that the May 2020 Decision failed to address that a case cited by
Wyandotte Nation weas later vacated and, on remand, applied the 2008 Regulations.'® Doc. 34 at
66-67. The Court finds that this does not render the May 2020 Decision arbitrary and capricious.
Wyandotte Nation’s analysis was based primarily on the language of IGRA, which both parties
contended was unambiguous. Wyandotte Nation, 437 F. Supp. 2d at 1207-10. Although the court
also found that the undetlying agency decision conflicted with another NIGC decision, this was
simply additional support for the holding. The Court discerns no requirement that an agency track
down all cases cited in prior judicial precedent relied upon and specifically address the procedural

history of those cases.

Accordingly, the Court affirms the gaming determination in the May 2020 Decision.

IV. CONCLUSION

THE COURT THEREFORE ORDERS that Secretary’s May 2020 Decision is
AFFIRMED.,

THE COURT FURTHER ORDERS that Defendant’s motion to strike (Doc. 35) is

GRANTED IN PART AND DENIED IN PART. The motion is granted to the extent it seeks to

1% The reversal in that case was not based on a failure to apply the 2008 Regulations in the first instance, but because
the agency “engaged in a one-sentence analysis that makes an uncited reference to legislative history” and failed

to account for several case-specific facts. See Citizens Against Casino Gambling in Erie Cnty. v. Hogen, 2008 WL
2746566, at *61 (W.D.N.Y. 2008).
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strike the Gottlieb Affidavit. The Gottlieb Affidavit (Doc. 34-14) is STRICKEN. All other requests

in the motion to strike are denied.
IT IS SO ORDERED.

Dated: May 5, 2021 s/ Holly L. Teeter
HOLLY L. TEETER
UNITED STATES DISTRICT JUDGE
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United States District Court

DISTRICT OF KANSAS

STATE OF KANSAS, THE SUMNER
COUNTY, KANSAS BOARD OF
COMMISSIONERS, CITY OF MULVANE,
KANSAS, SAC AND FOX NATION OF )
MISSOURI IN KANSAS AND Case No. 2:20-CV-2386-HLT-GEB
NEBRASKA, AND IOWA TRIBE OF
KANSAS AND NEBRASKA,

Plaintiffs,

V.
UNITED STATES DEPARTMENT OF
INTERIOR AND UNITED STATES
DEPARTMENT OF INTERIOR, BUREAU
OF INDIAN AFFAIRS,

Defendants.

JUDGMENT IN A CIVIL CASE

O Jury Verdict. This action came before the Court for a jury trial. The issues have been
tried and the jury has rendered its verdict.

X Decision by the Court. This action came before the Court. The issues have been
considered and a decision has been rendered. '

Pursuant to the Memorandum and Order (Doc. 42), Secretary’s May 2020 Decision is
affirmed. This case is closed.

IT IS SO ORDERED.
TIMOTHY O’BRIEN
CLERK OF THE COURT

Dated: May 5, 2021 [s/_M. Deaton
By Deputy Clerk

34



Appellate Case: 21-3097 Document: 010110563551 Date Filed: 08/18/2021 Page: 111

PUBLIC LAW 98-602—Q0CT. 80, 1984 98 STAT. 8149
Public Law 98-602
98th Congress
An Act

T previde for the use and distribution of certsin funds awarded the Wiysndatte Tribe (.4, 30, 1084
uf Oklahoma and to restore certain mineral rights ta tha Three Affiliated Tribes of St
the Fort Bertheld Reservation. : ) : [HLR. 6221]

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I-WYANDOTTE TRIBE OF OKLAHOMA

ABROGATION OF FRIOK PLAN; REPEAL OF PRIOR DISTRIBUTION DF
FUDGMENT FUNDS AGT

Sec. 101. (a) Notwithstanding the Act entitled “An Act to provide
for the use and distributivn of funds appropriated in gatisfaction of
certain judgments of the Indian Claims Commission and the ‘United
States Court of Claims, and” for other purposes.’ and approved
QOctober 19, 1973 (25 U.S.C. 1401, et seq], or any other regulation or
plan promulgated by the Secretary pursuant to such Act, the funds
appropriated in satisfaction of the judgments awarded to the Wyan-
dotte Tribe of Oklahoma in— - :

{1) docket numbersd 139 before the Indian Claims
Commission,
{2) docket mumbered 141 before the United States Court of
Claims, and :
(3 dockets numbered 212 and 213 before the United States
Claims Court, . ‘
{other than funds appropriated for the payment of attorney fees or
litigation expenses} and any interest or investment income accrued
or accruing {on or before the date of the allocation of funds pursuant
to section 103(b)} on the amount of such judgments shall be used and
distributed as provided in this title.” ) L

{b} The Act entitled “An Act to provide for the use and distribu-  Repest,
tion of funds to the Wyandotte Tribe of Indians in docket 139 hefore 98 Bhat. 1613,
the Indian Claims Commission and docket 141 before the United
States Court of Claims, and for other purposes.”” and approved
December 20, 1982, is hereby repealéd, '

PREFARATIQN OF THE RQLL OF MEMBERS OF THE WYANDOTTE TRIBE QF
OKLAHOMA AND THE ROLL OF ABSENTEE WYANDOTTES

8ec. 102, {g) In accordance with such procedures as may be
adopted by the tribal governing body of the Wyandette Tribe of
Qklahoma and approved by the Secretary of the Interior (herein-
after in this Act referred to as the "Secratary”), such tribal govern-
ing body shall take such steps as may be necessary to ensure that
the rall of members of such tribe includes all members of the tribe
born on ¢r before the date of the cnactment of this Act. '

{bX1} The Secretary shall preparé a roll of all individuals who—

AUTHENTICATED
U.S. COVERNMENT
INFORMATION

GPQ,
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United States Department of the Interior

OFFICE OF THE SECHETARY
Washington, DC 20240

JUL 03 204

The Honorable Billy Friend
Chief, Wyandotte Nation
64700 East Highway 60
Wyandotte, Oklahoma 74370

Dear Chief Friend:

On April 13, 2006, the Wyandotte Nation (Nation) submitted to the Burean of Indian Affairs an
application to acquxre 10.53 acres of land located in Park City, Sedgwick County, Kansas (Park
City Parcel), in trust.! In 2008, the Nation revised its application to assert that it purchased the
Park City Parcel with funds awarded {o it pursuant (o special legislation enacted to pay the
Nation for judgments 1t received from the Indian Claitns Commission (Settlement Act, or Act).?
Qut of this payment, a “sum of $100,000...shall be used for the purchnse of real property which
shall be held in trust by the Secretary for the benefit of [the Nation).”™ The Nation’s application
states that it used funds awarded from the Seitlement Act (602 Funds) to purchase the Park City
Parcel, and thus, the Secretary must acquire it in trust under the Act.

We have completed our review of the Nation's application and suppotting documentation,
submissions by the State of Kansas, the recommendation from the Eastern Oklahoma Regjonal
Office (EORO), and accounting-related materials from prior litigation involving the Act.

I regret to inform you that | am denying the Nation®s trust acquisition application for the

Park City Parcel. We are forced to conclude, based on the record before the Department,

that the Nation could not have used 602 Funds alone to acquire the Park City Parcel.

PROCEDURAL BACKGROQUND
By memorandum dated January 30, 2009, the EORQ Regional Director transmitted to

the Assistant Secretary - Indian Affairs, along with the Nation’s request and supparting
documentation, her recommendation that the Park City Parcel be accepied info trust pursuant

' The land propased for acquisition is described as follows:
A tract of land in Coliseum Center, an Addition to Park City, Sedgwick County, Kansas described
as follows: Beginning at & point on the South line and 50 fect West of the Southeast comer of Lot
3, Block 1, in seid Coliseum Center Addition; thence along the South line of said Lot 3 bearing
MNorth 89°39'26", West a distance of 250.00 feet to the Southwest cornter of said Lot 3; thence
bearing North 90°00°00" West across Athens Court, a distance of 70.00 feet to the Southeast
comer of Lot { in Block [; thence along the South line of Lot 1 bearing North 89°40° 18" West, a
distance of 180.00 feet; thence bearing South 0°00°00" East, a distancs of 917.75 feet to a point in
the South line of Lot 6 in said Block |; thence along said South line bearing South 89°42°56™ East,
a distance of 500.00 feet; thence bearing North 0°00'90" East, a distance 0f 917.70 feet to the
point of beginning; EXCEPT that portion of Athens Court (cul-de-sac) within the above described
tract of land.

¢ ? Pub, L. No. 98-602, 98 Stat. 3149 (1984) (Settlement Act).

? Settlement Act, 98 Stat. 3151, § 105(bX D).
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to the Act. Since that time, the Office of the Assistant Sccrétaxy{ = Indian Affairs, the Office of

Indian Gaming, and the Office of the Solicitor have been reviewing the Nation’s application and
the ample comments submitted by the Nation and the State,

On July 26, 2011, the Nation sued the Department seeking to compel the Secretary to
issue a favorable decision on the application and acquire the Park City Parcel in trust.

On April 10, 2013, following merits briefing and oral argument in the case, the court denied

the Nation’s claims, but retained jurisdictioni over the undue delay claim to monitor the
Department’s progress on the spplication.' The Department has worked diligenily to finalize

to acquire the property.

The question of whether the Park City Parcel was purchased solely with 602 Funds is not a
simple matter. In a series of letters sent to the Department, the State of Kansas contends that
the Nation did not use 602 Funds to purchase the Park City Parcel and thus the property cannat
be acquired in trust under the Act. One such letter, dated October 24, 2012, included an
accounting analysis of the 602 Funds. We met with the Nation on April 22, 2013, to discuss this
analysis and other submissions from the State of Kansas. At that meeting, the Nation stated that
it would provide a response to the State’s comments. On June 12, 2013, we sent a letter to the
Nation asking whether it intended to provide a response, as none had been received by that date.
The Nation then requested a meeting with the Department to discuss its response in person. A
meeting was held between the: Office of Indian Gaming and the Nation on September 16, 2013.

At the meeting of September 16, 2013, the Nation provided a wntten response to the State’s

comments and also summarized its position on the issue of whether it used 602 Funds to acquire
the Park City Parcel. The Nation contends that the litigation stemming from the Department’s

the Nation used 602 funds ta purchase the property) cert. dened, 534 U.S. 1078 (2002). For mandatory

8 Sac and Fax Nation v. Norton, 240 F.3d 1250, 1262 (10th Cir. 2001) (holding that acquisitions were mandatory if

acquisitions, the Department need not comply with all of the regulatory requirements of 25 C.F.R. Part 151, gez
Bureau of Indiaa Affuirs, dequisition of Title to Land Held in fee of Resiricted Fee Status (Fee-to-Trust Handbook)
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. # Wyandotte Nation v. NIGC, 437 F. Supp. 2d 1193, 1211 {D. Ken. 2006) (no appeal taken).
. 1 Sac and Fax Nation, 240 F.3d at 1263-64. -
" ') This was an unpublished order issued in Sac and Fox Nation v, Norton, No, 96-4129 (D. Kan. Aug, 22, 2001),

which was quoted and discussed in Gov, of Kan. v. Norton, 2005 U.S. Dist. LEXIS 15299, #7.8 (D. Kan. July 27,
2005]
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its 602 Funds > The Nation kept these bonds in a separate account from its main bank
account through November 1991.'% Using financial statements provided by the Nation,
KPMG traced the interest earned on the bonds between May 1986 and November 1991."7

KPMG concluded that the value of the 602 Funds had:grown to $156,906.81 by the
November 1991 accounting period,'®

¢ The Nation's November 1991 financial statement showed a withdrawal fiom the bond

account in the amount 6f $25,199.67. 19 KPMG treated thls withdrawal as a withdrawal

of November 1991, the value of the 602 Funds was $131: 1707142

2 Governor of Kansas v. Narton, 430 F. Supp. 2d 1204, 1217-20, (D, Kan. 2006) rev'd on other grounds Governor
o{ Kansas v. Kempthorne, 516 F.3d 833, 846 (10th Cir. 2008).

As discussed below, we now know that the Nation re-deposited this amount into its main bank account in 1991,
and then withdrew $25,000 from its main bank account in 1992 to purchase the Park City Parcel. See Letter from
David McCullough to Candace Beck (Aug.'18, 2009).

" Letter from Jolin Gruttadanrio to George Skibine at 1 (Dec. 5, 2001) (Gruttadaurio Letter) (snclosing KPMG’s
annval summiary of 602 Fund value from May 1986 to July, 1996 (KPMG Report)).
¥ 14 at 2-3; See also Letter fmm David MchIlough to Secretary Sally Jewell at 2 (Sept. 16, 2013) (quoting from

........................ i the Gmﬁadauﬂo Iener) T p—— - e - -
' Gruttadaurio Letter at 2-3; Letter from David McCuiIough to Secretary Sally lewell at 3. See also 67 Fed. Reg.
10926 (Mar. 11, 2002) (summarizing investment history).

" Gruttadaurio Letter at 2-3; Letter from KPMG 1o Joha Gruttadaurio at. | (Nov. 26, 2011); Letter from David
MeCullough to Secretary Sally Jeweil at 3.
'* AR003310. Citations beginning with “AR” refer to documents in the administrative record for the lawsuit the
Nation filed against the Department in connection with iis pendmg application, Wyandotre Nation v, Salazar ex rel.
Schmidt, No. 11-2656 (D. Kan.). The KPMG Report appears in the admmlslnttve record for such caseat
-AR003110-AR003375.
» Id ARQ03332-33 (monthly financial statement for the period ending Nov 29, 1931).

 ARD03311 (KPMG’s notations concerning its analysis of 199): accounting data)

3 AR0033 10 (summarizing 1991 eamings).
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*  On December 30, 1991, the Nation closed the bond account and transferred the 602

Funds (valued at $131;707.14 at the t

The Department accepted KPMG’s analysis and affirmed its decision to acquire Shriner Tract on

the results of the KPMG report.? The parties litigated the sufﬁciemg of KPMG’s analysis and

. the district court upheld the Department’s reliance on such analysis.”” The Tenth Circuit later
 vacated the entire lawsuit, however, after the Department raised the Quiet Title Act as a defense
- tosuit.*® This vacatur ended the challenge to the Shriner Tract acquisition, and the United States

" continues to hold the Shriner Tract in trust for the Nation to the present day.

2 Id.; AR003334 (monthly financial statement for the period ending December 31, 199 0.

3 Gruttadaurio Letier at 3.

™ 1d.; AR003336 (showing the portion of interest KPMG attributed 1o the 602 Funds far the 1994 period),

* See E.g., ARD03336 (showing the portion of interest KPMG attributed 1o the 602 Funds for the 1994 period);

AR003349 (same, but for the 1995 period); AR0DI363 (saine, but for the 1996 period). See also Gruttadautio
Letterat 1. o
¥ Gruttadaurio Letter al 3; see ARCD3334-36 (providing copies of statements from 1991 and 1994 but nat
gatemems from the 1992-1993 period).

Id.
™ 67 Fed. Reg. 10926 (Mar, i1, 2002). A subsequent notice was published in the Federal Register to corvect a_
typographical error in the March 11, 2002 notice and to clarify that the Department had not yet made a

® Gov. of Kansas v. Norton, 430 F. Supp. 2d at 1215-17, [222-25 (D. Kan. 2006) {discussing KPMG Report and
analysis by Office of Indian Gaming staff and concluding that Department was not arbitrary and capricious in its
decision to accept the findings of the KPMG Report). L

¥ Gov. of Kansas v. Kempthorne, 516 F,3d 833, 846 (10th Cir. 2008). The Quiet Title Act, 28 U.S.C, § 2409a(),
waives the United States’ sovereign immunity from suits concerning “disputed title to real property in which the
United States claims an interest.” “[TJrust or restricted Indian lands” are excluded from this waiver, and such
exclusion was, at the time, understood to mean that once land was dcquired in trust by the United States, it was
no longer subject to judicial review under the Administrative Procedure Act, 5 U.S.C. § 701 ef seq. See, e.g.,
Neighbors for Rational Developmeny, Inc. v. Norton, 379 F.3d 956, $61-962 (10th Cir. 2004). The United States
Supreme Court has since held that unless the plaintiff claims a property interest in'the land at issue, this Indian
lands exception does not bar challenges to fee-to-trust decisions for land already held in trust if such decisions are
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Materials Provided to the Department in Connection with the Pending Application

As part of' its pending applmanon for th Park City Parcel and after the conclusion of the Shriner
ocumentation to the Dcpar(menl demonstratm% that it had
Prior to

acquire the property in 1991, a ntle issue arose that prevented the purchase The title issue was
resolved, one year later in Novcmber 1992, after the Nation had transferred the 602 Funds into
its mmn bank account and commmgled such funds with its other assets On November 24 1992,

The fact that the Nation wlthdrew funds to buy the Park City Parcel afier it had commingled its
602 Funds is significant. While the Nation purchased the Pack City Parcel in 1992, before it had

expended any 602 Funds and several years before it purchased Shriner Tract, the timing of the
Nation’s purchase of the Park City Parcel does not end the inquiry, As diséussed above, once the
Nation commingled the 602 Funds with its other assets, the value of the 602 Funds could not be
directly tracked, as they had become incorporated into the Nation’s larger account. Following
such commingling, KPMG could determine only the value of the 602 Funds by attributing a pro-

rated share of the interest earned by the account overall to the 602 Funds.

The Nation’s commmgled account consisted of @ mix of assets including cash, bonds, and mutual
fund investments.’* The Nation provided the Department with a copy of its November 1992
Mercantile statement, which shows that it was issued a dlsbursement of non-cash assets m the.-

disbursement of assets on November 24, 1992 an expendlture of 602 Funds that triggers the
mandatory acqmsmon authonty under the Act. .

otherwise reviewsble under the Administrative Procedure Acl. Match-E-Be-Nash-She-Wish Band of Pattawatomi
_ Indians v. Patchak, 132 S. Ct. 2199, 2209-2210 (2012).
2! Letter from David McCullough to Secretary Jewell at 4-5,
2 rd
2 1d. at4.
Mid ats,
% See, e.g., id. at Exhibit 3 (enclosing a capy of the November 1992 Mercantile staternent).

*1d.
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revisit those issues now.

The State has raised one argument, however, that was not addressed in the Shriner Tract

litigation and after our consideration of it in connection with the Park City Parcel application,

leads to our decision today. The State hired the accounting firm,

that KPMG failed to account for certain interest-related deductions applied against the Nation's
commingled account, and by not factoring these deductions into its analysis, KPMG overstated .
both the amount of interest earned by the account overall as well as the amount of interest earned
by the 602 Funds.” These deductions, which relate to the Nation’s use of margin interest loans

to purchase securities and to the interest the Nation owed'in connection with the purchase of

various bonds, appear as deductions for “margin account interest” and “accrued interest

Funds had grown in value by July 1996,
¥ Letter from Mark Guanison to Secretary Kenneth Salazar at 6 (Oct. 24, 2012). See afso id. st Exhibit E of the
gottlieb, Flekier & Co. Report (Cottlieb Report) {enclased with the October 24, 2012 letter).

d
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Nation used 602 Funds exclusively to purchase the Park City Parcel.

The documentation pravided by the Nation showing that it purchased the Park City Parcel in

1992 afier it commingled its 602 Funds niakes it possible that the Nation withdrew other non-
602 assets from its commingled account at that time, unless the Nation had sufficient 602 Funds
(including interest) in its commingled account aver time to buy both the Park City Parce! and
‘Shriner Tract. The Nation and the Department have aiready attributed 602 Funds from the
commingled account as being the source for the Shriner Tract purchase. So, if there were not
sufficient 602 Funds to acquire both properties, the Nation must have used, at least in part, non-
602 Funds to acquire the Park City Parcel. .

A finding that the Nation used 602 Funds to acquire both Shriner Tract and the Park City
Parcel is precluded, however, by the State’s identification of issues surrounding interest-related
deductions applied against the Nation’s commingled account. We find the State’s submissions
compelling and, without information that is contrary to or effectively rebuts the arguments
presented by the State, we must conclude that the Nation could not have purchased the Park

. 0 See, e.g., Letter from David McCullough to Secretary Jewell at Exhibit 3 (enclasing a copy of the Nation's

' Navember 1992 Mercantile account statement.
* As noted infra n. 46, the State’s analysis supports the conclusion that the Nation had sufficient 602 Funds to
purchese Shriner Tract in 1996 if the $25,000 is added bick to the 602 Fund balance. See Exhibit E of the Goltlieb
Report at 28,
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to purchase Shriner Tract ($l_§0.000).

“ See, e.g., In Re Shriner Trdci Determination, Reply Brief of Kansas Governor and Tribes on P.L. 602 Funds at 1-3
(Oct. 1, 2002) (stating that KPMG used a “fictional interest rate...to grow [the'602 Funds] so that the ending nutnber
equals or exceeds what the [Nation] neéds it to be™) (submitted 10 the Department in connection with an

administrative rehearing of the Department's determination, announced in the Federal Register on March 11, 2002,
67 Fed. Reg. 10926, that it was reaffirming the detision to acquire Shriner Tract on the basis of the KPMG Report).

: Letter from David McCullough to Secristary Sally Jewell (Sept, 16,2013),
id até.
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resolve the issues raised by the State, which are significant, in light of the now-known fact
that the Nation purchased the Park City Parce] using commingled funds.

At a minimum, the Siate’s submission concerning interest-related deductions poses significant
questions regarding the value of the 602 Funds. As the Nation is aware, the Department does not
control the 602 Funds. Thus, to date, we have relied on analyses of the Nation’s information and
accounting reports as the bases for our decisionmaking concerning the Nation’s trust acquisition
applications under the Act. The Nation, however, has not articutated KPMG’s rationale for not
factoring into its analysis the interest-related deductions that appear to have reduced the amount
of interest earned by the commingled account. The information provided from the State leads us
to conclude that the Nation could not have used 602 Funds exclusively to purchase the Park City
Parcel. Should the Nation later be able to address the accounting issues raised by the State, it
would be frec to submit a new application. But unless and until the Nation adequately rebuts the
accounting issues raised by the State in a manner that satisfies the Department that the Nation
used 602 Funds exclusively to purchase the Park City Parcel, the Department cannot determine
that the acquisition of the propenty into trust is mandatory under the Act.

Accordingly, 1 regretful.ly must deny the Nation’s application to acquire the Park City Parcel
pursuant to the Act.

Sincerely,
o f
evirylil. Washburn
ssistant Secretary ~ Indian Affairs
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, DC 20240

MAY 20 2020

The Honorable Billy Friend,
Chief, Wyandotte Nation
64700 E. Highway 60
Wyandotte, Oklahoma 74370

Dear Chief Friend:

In 2006, the Wyandotte Nation (Nation) submitted an application to the Bureau of Indian Affairs
(BIA) to acquire in trust approximately 10.24 acres of land in Park City, Sedgwick County,
Kansas (Park City Parcel), for gaming and other purposes. The Nation stated that it purchased
the Park City Parcel using funds from its 1984 Settlement Act Land Acquisition Fund,' which
mandates the acquisition of certain lands by the Secretary of the Interior (Secretary).

In 2014, the Department of the Interior (Department) determined the Nation had not provided
documentation to show that there were sufficient Land Acquisition Funds to purchase both the
Park City Parcel and a later-purchased parcel, referred to as the Shriner Tract (2014 Denial
Letter).? The 2014 Denial Letter denied the Nation’s application for mandatory acquisition of
the Park City Parcel because if the Nation did not use funds solely from the Land Acquisition
Fund to purchase the Park City Parcel its acquisition is not mandatory under the Settlement Act.
The 2014 Denial Letter also stated, “[s]hould the Nation later be able to address the accounting
issues raised by the State, it would be free to submit a new application.” In response, on
October 20, 2017, the Nation submitted a new application that provided information addressing
the accounting issues raised by the State, including annual audits, a financial analysis prepared
by the auditing firm RSM US, LLP and additional records not previously reviewed.* The
Nation’s new application incorporated the Nation’s earlier application record and is herein
referred to as the 2017 Supplement. The Nation stated that the 2017 Supplement showed that

! Pub. L. 98-602, 98 Stat. 3149 (Oct. 30, 1984) (hereinafter Settlement Act). We note that the funds identified for
the acquisition of land as provided by Section 105(b)(1) of the Settlement Act have been identified by a number of
different names throughout the record due to the lengthy procedural history. We refer to this fund as the Land
Acquisition Fund and the money in the fund as Land Acquisition Funds.

? Letter from Kevin K. Washburn, Assistant Secretary — Indian Affairs, U.S, Department of the Interior, to The
Honorable Billy Friend, Chief, Wyandotte Nation (Jul. 3, 2014) (hereinafter 2014 Denial Letter) at 1: In the 2014
Denial Letter, the Land Acquisition Fund was identified as “602 Funds.”

32014 Denial Letter at 10.

4 Letter from The Honorable Billy Friend, Chief, Wyandotte Nation to Paula Hart, Director, Office of Indian
Gaming (Oct. 20, 2017) with attachments (hereinafter 2017 Supplement). The Nation’s 2017 Supplement and
attachments contain the Nation’s commercial and financial information and would not customarily be released to the
public. Therefore it is confidential and will be withheld from the public under Exemption 4 of the Freedom of
Information Act, 5 U.S.C § 552(bX4) and 43 C.F.R. §§ 2.23-.24.
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there were sufficient Land Acquisition Funds, and that the Nation only‘ used Land Acquisition
Funds to purchase the Park City Parcel. We analyze this additional documentation below.

Decision

As explained in the 2014 Denial Letter, the sole remaining question after years of litigation is
whether the Nation used Land Acquisition Funds alone to purchase the Park City Parcel. After
reviewing the requirements of the Settlement Act, numerous court cases, previous records
submitted, and the Nation’s 2017 Supplement, we determine that the Nation had sufficient Land
Acquisition Funds and used only these funds to purchase the Park City Parcel. Therefore, the
Department will acquire the Park City Parcel in trust as a mandatory acquisition.

Background
Removal 1795 — 1855

Beginning around 1700, conflicts with the Iroquois Confederacy prompted the Wyandot (now
Wyandotte) to relocate from Ontario, Canada to what is today Michigan and Ohio. After the
American Revolution, American settlers began pushing west into what is now Ohio. In the 1795
Treaty of Greenville, signatory tribes — including the Wyandot — collectively ceded much of
southern Ohio to the United States. Subsequent treaties resulted in the Wyandot relinquishing
their remaining land in Ohio, Michigan, and Indiana. In 1843, the Wyandot were removed from
Ohio to what is now Kansas. Then in 1855, the Wyandot were moved to what is now Oklahoma.

Indian Claims Commission

Between 1973 and 1978, the Indian Claims Commission adjudicated four separate claims by the
Wyandotte Nation against the United States stemming from the value of the Nation’s land it
ceded in Ohio, Michigan, and Indiana. The Indian Claims Commission found that the United
States provided unconscionable consideration for the land that was ceded, and ordered the United
States to pay fair market value for the land.’

The Settlement Act
In 1984, Congress enacted the Settlement Act, “to provide for the use and distribution of certain

funds awarded to the Wyandotte [Nation]” and for other purposes.® Congress appropriated
approximately $4.7 million to the Nation in the Settlement Act.” The Settlement Act required

5 See e.g. James Strong, et al. v. United States 30 Ind. CI. Comm. 337 (May 23, 1973) Doc. No. 141; Lawrence
Zane, on behalf of the Wyandotte Tribe and Nation v. United States 38 Ind. Cl. Comm. 561 (Aug. 5, 1976) Doc. No.
212 and 213; and Wyandotte Tribe and Nation v. United States 43 Ind. Cl. Comm. 311 (Sept. 22, 1978) Doc. No.
139,

S Preamble to Settlement Act.

72017 Supplement, Exhibit 11 at 4 (hereinafter Settlement Act Fund Annual Audits). According to the audit, the
total award to the Nation under the Settlement Act was $4,693,530.20. We rounded this figure to the nearest
$100,000 for ease of reference.
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that the $4.7 million be distributed so that 80% went to the Nations members by per capita
payments and 20% went to the Nation for land acquisition, government services, and other
purposes (Settlement Act Fund).*

Wyandotre Seitlement Act Finds

Congressional Appropriation to Tribal Government Bundl
the Natlan Pursuant to the Settlement Act {settlemant Act Fund)
$4.7 million

5 ™~ General Fund

4!
$100.000

Congress designated $100,000 from the Settlement Act Fund to “be used for the purchase of real
property which shall be held in trust by the Secretary for the benefit of [the Nation]” (Land
Acquisition Fund).® Congress directed the Tribal Business Committee to use the remaining
$839,000 for the benefit of the Nation (General Fund).'*

Settlement Fund Chronology

When the Nation received the seitlement funds, it initially held (he Land Acquisition Fund
scparately from the General T'und. In 1991, the Nation merged the Land Acquisition Fund aad
the General Fund into one account. In 1992, the Nation purchased the Park City Parcel for
approximately $25,000."" The Nation submitted an application requesting that the Secretary
acquire the Park City Parcel in lrust pursuant to the Settlement Act, but withdrew the application

8 Sertlement Act § 105: see ulser Settlement Act Fund Annual Audits at 4.

? Settlement Act § 105(bi(1).

% Settlement Act § 105(b)(2). Per Section 105(b)2), the remaining 20%, minug the $100.000 Land Acquisition
Funds, way distributed o the Wyandotte Tribal Business Committee 10 he used for education. health. economic
development, land purchases, investments, cemetery maintenance, building maintenance, and administration. We
refer to the funds identitied in § 103(h)(2) as the Gencral Fund. See afvo Settlement Act Fund Anoual Audits at 4.
According to the audit for the fiscal year ended July [f, 1986, the General Fund total was $838.706.04. We rounded
this number to the nearest $1,000 for ease of reference.

2014 Denial Letter at 3, See also 2017 Supplement, Exhibit | /992 Park City Purchase Deed.

~
1
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in 1995. In 1996, the Nation purchased the Shriner Tract for approximately $180,000 using
l.and Acquisition Funds. The Secretary acquired the Shriner Tract in trust pursuant to the
Settlement Act that year,

$4.7 million Nation
appropriated to purchased
settle the Shriner Tract
Nation's land Mation: merged with Land
claims, BO% Land Nation subraits Acquisition
{$3.8 million) Acquisition trust Fund and
distributed per Fund and application tor Secretary took
capita General Fund Park City Pargs! itinto trust
1934 199t 1993 1996
1985 1992 1995
20% distributed to Nation Mation
the Nation: putchased Park withdrew Park
5$39,000 General City Parcel far City Application
Fund, and $100,000 £25,000
Land Acquisition
Find

Figure | earelotto Timelive 1584-4 896
Shriner Tract Litigation

The Secrctary’s 1996 acquisition of the Shriner Tract in trust resulted in years of litigation. The
fallowing holdings are applicable to the Park City Parcel:

e In Governor of Kansas v. Norton, the United States District Courl Jor the District of
Kansas ruled that the Nation could invest the Land Acquisition Fund and add the interest
it earned into the Land Acquisition Fund to purchase property for acquisition under the
Settlernent Act.™

o InSac & Fox Nation v. Norton, the United States Court of Appeals for the Tenth Circuit
held that the Settfement Act mandated the Secretary to acquire in trust land purchased
with Land Acquisition Funds.!?

e In Wyandoite Nation v. the National Indian Gaming Commission, the Uniled Stales
District Court tor the THstrict of Kansas held that land purchased with Land Acquisition
Funds and taken in trust pursuant to the Settlement Act meet the criteria for the Indian
Gaming Regulatory Act’s (IGRA) “scttlement ol a land c¢laim™ exception, and. thus, the
Nation may conduct gaming on those lands, ™

't Governor of Kansas v, Norton, 430 F, Supp, 2d 1204, 1217-20 (D, Kan, 2006), rev'd on ather grounds: Gavernar
af Kansas v, Kempthorse, 316 F, 3¢ 833, 846 (10th Cir. 2008).

13 Sae & Fox Natfon v, Norron, 240 F.3d 1250, 1260-61 (10th Cir, 2001),

Y Wyandotte Nation v, Nat'l Indian Gaming Conm'n, 437 T Supp. 2d at 1211 (D. Kan. 2006) (no appeal taken).
See IGRA, 25 US.C. § 2719 (b LXBY(D).
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In accord with these cases, if the Nation can prove that it purchased the Park City Parcel with
Land Acquisition Funds, then the Secrctary must acquire the Park City Parcel in trust and the
Nation may conduct gaming on the Park City Parcel,

Natian submits

Sac & Fox, Supptemental
Nation and Application with RSK
others sus Kansag Report showling

the submitted sufficlent interest
Department Natlon Gattlieh Report earned gn the Land
Lo revearse submits naw arguing KPMG . Acquisition Fund to
Shriner Fark City averstated the purchase Fask City
Tract trust trust Land Atquisition Parcel and Shriner
decisian application Fund Tract
1496 2006 2012 2017
2002 2010 2014
On Sac & Fox Natian subnmiits Department
remand 2001 KPRIG Issuad letter
Departmant report tracking finding Nation had
found Shriner interest earned not proved that
Tract an the Land Park City Parcel
purchased with Acquisition Fund wis purchased
Land after mrargar with Land
Acquisition with General Acquisition Fund
Fund Fund along

Figmre 3 Wyaslotie Tinuline 199630417
Park City Trusi Application Pracedural History

In 2006, the Nation resubmitted an application for the Secretary to acquire the Park City parcel
in trust. In that application, the Nation stated that the Sccretary must acquire the Park City
Parcel under the same reasoning applied to the Shriner Tract, because it purchased the Park City
Parcel with Land Acquisition Funds.

2001 KPMG Report

[n 2010, the Nation submitted a 2001 report prepared by the auditing firm KPMG (KPMG
Report) to support its mandatory acquisition assertion,” The KPMG Report was relied on in the
Shriner Tract litigation and contained an accounting analysis of the interest earned on the
Nation’s Settlement Act Fund from 1986 to 1996, The KPM( Report determined that the
Nation kept the Land Acquisition Fund and the General Fund in separate accounts until
December 30, 1991, when the Nation merged the accounts. The KPMG Report then determined
the prorated interest carncd on the Land Acquisition Fund in the merged account by caleulating
the percentage of the Settlement Act Fund comprised by the Land Acquisition Fund. Based on
that caleulation, the KPMG Report found that there were sulficient Land Acquisition Funds to
allow the Nation to purchase both the Park City Parcel in 1992 and the Shriner Tract in 1996.

¥ The KPMG Report was originally submitied to the Department by Letter from John Gruttadaurio to George
Skibine enclosing the KPMG Report (Dec. 3, 2001). See 2014 Denial Letter notes 14 and [8,

<
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2012 Submission from the State of Kansas

In 2012, the State of Kansas hired the accounting firm Gottlieb, Flekier & Co. to review the
KPMG Report analysis and prepare a report evaluating the sufficiency of the KPMG Report’s
conclusions (Gottlieb Report).!® Relying on the Gottlieb Report, the State asserted that the
KPMG Report failed to account for certain interest-related deductions applied against the
Nation’s merged account. The State also asserted that by not factoting these deductions into its
analysis, the KPMG Report overstated both the amount of interest earned by the Settlement Act
Fund as well as the amount of interest earned by the Land Acquisition Fund. The State alleged
that the margin interest deductions identified in the Gottlieb Report were related to the Nation’s
use of margin interest loans to purchase securities the Nation owned in connection with the
purchase of various bonds. These appeared on the Nation’s financial statements as deductions
for “margin account interest” and “accrued interest.” The Gottlieb Report concluded that, after
deducting the cost of purchasing the Park City Parcel in 1992, the resulting amount of the Land
Acquisition Fund would have been insufficient to purchase the Shriner Tract for $180,000 in
1996.

The State noted that the Gottlieb Report analyzed incomplete financial information because the
Nation’s account statements it relied upon were incomplete and “entirely missing for the years
1992 and 1993, except for November, 1993.”17 Additionally, the Gottlieb Report noted the
“incomplete” copies of the Nation’s AG Edwards monthly investment accounts from May 1986
through July 28, 1989, and “incomplete” copies of the Nation’s monthly Mercantile Investment
Services statements from January 1989 through November 29, 1991. The Gottlieb Report
describes the AG Edwards statements as incomplete because they did not include all pages of the
statements for each month, and in some months, account information was entirely omitted. The
Gottlieb Report also notes that it reviewed only “incomplete copies of monthly Mercantile
Investment Services statements from January 1989 through November 29, 1991,” noting there
was at least one, if not more, statements missing for this account and that the Mercantile account
information was “incomplete in a fashion similar to the AG Edwards account statement.”'?

The Gottlieb Report contains a Scope Limitation Note that states the information and documents
described have been useful in reaching the conclusions of the report.!”” The Gottlieb Report
noted, however, that for purposes of complete documentation, it would have preferred to review

6 Letter from Kansas Special Assistant Attorney General, Mark Gunnison, to Secretary Salazar (Sept. 20, 2012),
regarding Wyandotte Nation Land into Trust Application, Park City, Kanas. See afso Letter from Kansas Special
Assistant Attorney General, Mark Gunnison, to Secretary Salazar (Oct. 24, 2012) transmitting corrected Gottlieb
Report.

'7 The Nation’s attorney submitted the missing 1992 account statement was in August of 2009. Letter from Kansas
Special Assistant Attorney General, Mark Gunnison, to Secretary Salazar (Sept. 20, 2012).

'* The Gottlieb Report was submitted as an attachment to a Letter from Kansas Special Assistant Attorney General,
Mark Gunnison, to Secretary Salazar on Sept. 20, 2012, and again on October 24, 2012, which included the Gottlieb
Report corrected for pagination and collating errors in the report. Letter from Kansas Special Assistant Attorney
General, Mark Gunnison, to Secretary Salazar (Oct. 24, 2012).

1% Gottlieb Report at 3.
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the annual audited financial statements for the Nation for the entire period of review. It also
noted, “if no other documents are furnished, those conclusions are sound and accurate.”

2014 Denial Letter

On July 3, 2014, the Department denied the Nation’s 2006 application because the Nation did
not submit accounting evidence rebutting the Gottlieb Report. The Department explained in the
2014 Denial Letter that it could not conclude that the Nation puschased the Park City Parcel
solely with Land Acquisition Funds. The 2014 Denial Letter also stated, “[s]hould the Nation
later be able to address the accounting issues raised by the State, it would be free to submit a new
application,”2!

Nation’s 2017 Response to the 2014 Denial Lefter

On October 20, 2017, the Nation submitted a new application directly replying to the 2014
Denial and addressing the accounting issues raised by the State. The Nation’s new application —
herein referred to as the 2017 Supplement — incorporated the Nation’s earlier application record
and provided new information to rebut the Gottlieb Report.?? The Nation explained that it
obtained information from BIA’s Eastern Oklahoma Regional Office detailing the distribution of
the Settlement Act Fund to the Wyandotte Nation. The Nation submitted in the 2017
Supplement annual audits of the Settlement Act Fund for 1986 through 1996, with the exception
of the 1988 audit.® The Nation had not previously submitted those annual audits. Finally, the
Nation commissioned a new analysis from the auditing firm RSM US, LLP (RSM Report), for
the Land Acquisition Fund within the Settlement Act Fund from 1986 to 1996 using the annual
audits and the monthly account statements.?* As discussed below, the RSM Report shows that
there were sufficient Land Acquisition Funds to acquire both the Park City Parcel in 1992 and
the Shriner Tract in 1996.25

RSM Report

The RSM Report analyzed the annual audits from 1986 through 1996 and the monthly account
statements for the Nation’s three investment accounts—the AG Edwards 3010, Mercantile 7769,
and Mercantile 7750—which held the Land Acquisition Fund and the General Fund. Thus, the
RSM Report was based on actual audited financial statements of the relevant Settlement Act
Fund as well as the accountant statements reviewed in the KPMG Report and the Gottlieb
Report. The RSM Report deducted margin interest-related costs before the interest earned was

2 Gottlieb Report at 3.

212014 Denial Letter at 10. On December 3, 2015, the Nation submitted a new application, which it then withdrew
on August 23, 2017

222017 Supplement.

2 Settlement Act Fund Annual Audits. The Nation’s auditor, Roy A. Ober, CPA, refers to the Settlement Act Fund
as the “Claims Money Fund.”

2017 Supplement, Exhibit 6 at 4 (RSM Report).
25 RSM Report at 6.
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attributed to the Land Acquisition Fund.?® That calculation addressed the Gottlieb Report’s
critique of the KPMG Report and found that the growth of the Land Acquisition Fund was not
overstated. The RSM Report and annual audits provided dollar amounts distributed to the
Nation from the Settlement Act, which totaled approximately $4.7 million. Of that amount,
approximately $939,000, was distributed to the Nation’s government on July 12, 1985, to be
used for certain defined purposes. That amount included the $100,000 Land Acquisition Fund
and the $839,000 General Fund. The Nation noted that the dollar amounts distributed to the
Natio% were shown in the annual certified audits of the Settlement Act Fund from 1986 through
1996.

Analysis

The Nation’s 2017 Supplement contained new information that the Department had not
previously reviewed, including the annual audits and the RSM Report. The RSM Report
analyzed the Nation’s financial documentation to determine whether the interest earned on the
merged funds and attributed to the Land Acquisition Fund resulted in sufficient funds for the
purchase of the Park City Parcel in 1992 and the Shriner Tract in 1996 after factoring in interest-
related deductions. The RSM Report showed that these returns generated funds sufficient to
purchase both the Park City Parcel and the Shriner Tract.

Consultation with the Office of Financial Management

On February 26, 2020, the Office of Financial Management reviewed the RSM Report and
underlying financial statements. ® The Office of Financial Management noted that the RSM
Report analyzed the annual andits and the monthly account statements for the Nation’s three
investment accounts—the AG Edwards 3010, Mercantile 7769, and Mercantile 7750—which
held the Land Acquisition Fund and the General Fund. The RSM Report shows when taking the
entirety of the Settlement Funds into account from 1986 to 1996, the Land Acquisition Fund was
earning returns from 5.27% to 8.84% with an average return of 7.795%.

The RSM Report and annual audits show approximately $939,000 was distributed to the
Nation’s government on July 12, 1985, to be used for certain defined purposes.?’ That amount
included the $100,000 Land Acquisition Fund and the $839,000 General Fund as established by
Congress. That year, the Land Acquisition Fund was approximately 10.65% of the Settlement
Funds. The RSM Report found that after factoring in interest-related deductions and investment
income earned in 1985-1986, the balance of the Land Acquisition Fund had risen to $108,661, by
July 11, 1986. The RSM Report’s analysis of the following years also calculated the Land

% Memorandum from Bruce V. Bush, Senior Director, RSM US LLP, to Philip Bristol, Policy Advisor, Office of
Indian Gaming, BIA, at 2 (Feb. 14, 2018) (hereinafter Bush Letter).

%2017 Supplement.
% Memorandum from Tonya R. Johnson, Deputy Chief Financial Officer and Director Office of Financial
Management (PFM), to Paula Hart, Director Office of Indian Gaming, dated Feb. 26, 2020, regarding Analysis of

Wyandotte Nation’s accounting of the Land Acquisition Fund prepared by RSM US LLP dated September 29, 201 7,
(hereinafter PFM Memorandum).

¥ RSM Report at Exhibit B.
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Acquisition Fund as a percentage of the Settlement Funds, and allocated interest-related
deductions and interest earned accordingly.

Available Funds for the Park City Purchase

The Nation purchased the Park City Parcel on November 25, 1992.° The RSM Report found
that the Land Acquisition Fund had a balance of $173,647 on September 1, 1992, and accounted
for approximately 19.17% of the Settlement Act Fund.?'! The RSM Report showed a deduction
of $25,000 for the Park City Parcel from the Land Acquisition Fund and included a prorated
deduction of $19,178 to account for the number of days after the purchase of the land until
August 31, 1993, the end of the fiscal year on which these funds were not earning interest. The
RSM Report included this deduction to “ensure that the interest and dividend income allocated to
the Land Acquisition Fund was.not overstated.”? After the purchase of the Park City Parcel, the
RSM Report stated that the remaining balance in the Land Acquisition Fund was $162,967, on
August 31, 1993,

Available Funds for the Shriner Tract Purchase

The Nation purchased the Shriner Tract on July 12, 1996. The RSM Report states that the Land
Acquisition Fund had a balance of $187,950 on September 30, 1995, and accounted for
approximately 17.31% of the Settlement Act Fund.* The Shriner Tract purchase consumed
$180,000 of the Land Acquisition Fund with 80 days remaining until the end of the fiscal year.
As aresult, RSM deducted a prorated amount of $39,452 from the account to “ensure that the
interest and dividend income allocated to the Land Acquisition Fund was not overstated.”3’
After the purchase of the Shriner Tract, the RSM Report states the remaining balance in the Land
Acquisition Fund was $17,854 and the remaining balance of the General Fund was $857,853.

The Office of Financial Management reviewed the RSM Report and the underlying annual
audits. The RSM Report deducted margin interest-related costs before interest earned was
attributed to the Land Acquisition Fund.*® That calculation addressed the Gottlieb Report’s
critique of the KPMG Report and ensured the growth of the Land Acquisition Fund was not
overstated. The Office of Financial Management concluded the RSM Report’s methodology,
calculations, and assumptions are consistent with industry standards and the RSM Report’s
conclusions are reliable.?’

302017 Supplement, Exhibit 1 1992 Park City Purchase Deed. See also RSM Report at 6.
31 RSM Report at 6.

52 Bush Letter at 2.

33 RSM Report Exhibit B.

34 Id

35 Bush Letter at 2.

% Governor of Kansas v. Norton, 430 F, Supp. 2d 1204, 1217-20 (D, Kan. 2006) (hereinafter Governor of Kansas),
concluding that the Nation could apply investment interest to the Land Acquisition Fund; rev'd on other grounds;
Governor of Kansas v. Kempthorne, 516 F. 3d 833, 846 (10th Cir. 2008).

37 PFM Memorandum.
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Conclusion

After reviewing the RSM Report, the Gottlieb Report, the KPMG Report, and the audits and
other financial documents in the records, and after consulting with the Department’s Office of
Financial Management regarding the annual audits and the RSM Report, we find the Nation’s
2017 Supplement and rebuttal of the Gottlieb Report to be convincing and reliable. The annual
audits of the Nation’s Settlement Act Fund appear to be valid and reasonable. The RSM Report
was based on those annual audits, which were unavailable to either KPMG or Gottlieb, as well as
the account statements both KPMG and Gottlieb analyzed. The RSM Report deducted costs
related to the margin interest loans prior to allocating interest income. The RSM Report also
prorated deductions to account for the number of days after each purchase on which these funds
were not earning interest. These deductions avoid any over-statement of interest earned. The
resulting calculations show the Nation had sufficient Land Acquisition Funds to purchase both
the Park City Parcel in 1992 and the Shriner Tract in 1996. We agree with the methodology
relied on in the RSM Report and find its conclusions reasonable.

Having found the RSM Report convincing and reliable evidence, we are persuaded by the
report’s conclusion that the Land Acquisition Funds were sufficient to purchase both the Park
City Parcel and the Shriner Tract. We find that when the Nation purchased the Park City Parcel
on November 4, 1992 it had sufficient funds to do so in the Land Acquisition Fund. The RSM
Report and annual audits indicate that as of September 1, 1992, the Land Acquisition Fund had a
balance of $173,647. After the purchase of the Park City Parcel, the RSM Report showed the
remaining balance in the Land Acquisition Fund was $162,967.38

We also find that the RSM Report supports our previous conclusion that when the Nation
purchased the Shriner Tract on July 12, 1996, it had sufficient funds in the Land Acquisition
Fund to do so.” The RSM Report and annual audits indicated that as of September 30, 1995, the
Land Acquisition Fund had a balance of $187,950.%° This balance was sufficient to acquire the
Shriner Tract for $180,000 the following year.

Eligibility to Conduct Gaming

In the Department’s 2014 Denial Letter, then Assistant Secretary - Indian Affairs declined to
make a determination whether the Park City Parcel, if acquired in trust, would be eligible for
gaming because he was unable to determine that the Nation had sufficient Land Acquisition
Funds to purchase the Park City Parcel. Following the determination that the Nation purchased
the park City Parcel with Land Acquisition Funds, I now determine that the Nation may conduct -
gaming pursuant to the “settlement of a land claim” exception to Section 2719 of IGRA. This
determination is consistent with the Department’s acquisition of the Shriner Tract as upheld by
the court in 2006 in Wyandotte Nation v. the National Indian Gaming Commission.®®

38 RSM Report Exhibit B.

¥1d.

* Wyandatte Nation v. Nat’l Indian Gaming Comm'n, 437 F. Supp. 2d at 1211 (D. Kan. 2006) (no appeal taken).
10
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Acquisition of the Park City Parcel in Trust

In Sac & Fox Nation v. Norton, the United States Court of Appeals for the Tenth Circuit.held
that the Settlement Act mandates that the Secretary acquire in trust land purchased with Land
Acquisition Funds.*! Here, the Nation purchased the Park City Parcel with Land Acquisition
Funds. Therefore, the Secretary is mandated to acquire the Park City Parcel in trust.

The Department’s trust land acquisition regulations governing notice and comment and requiring
the consideration of certain regulatory criteria at 25 C.F.R. Part 151 are not applicable to
mandatory acquisitions of trust land.** Instead, the Department has issued guidance governing
the review of mandatory acquisitions.** Pursuant to this policy guidance, the Department
requires a legal description of the property and performance of environmental due diligence as
articulated in Section 3.1.3 of the Fee-to-Trust Handbook.

Legal Description and Title to the Property

The Nation’s 2017 Supplement contains a deed dated November 25, 1992, and a Commitment
for Title Insurance in favor of the United States for the Park City Parcel as proof that the Nation
owns the Park City Parcel.* The Nation also submitted a legal description for the approximately
10.24 acre Park City Parcel.* A legal description is included as Attachment 1.

Environmental Due Diligence

It is well established that the environmental review requirements of the National Environmental
Policy Act (NEPA), 42 U.S.C. § 4321, et seq., are not applicable to mandatory acquisitions.*®
The due diligence requirements of 602 DM 2 (Real Property Pre-Acquisition Environmental Site
Assessments) are also not applicable to mandatory acquisitions.*’ Instead, the Department’s
policies and procedures require the Department to perform due diligence by conducting an initial
site inspection and documenting the results. These steps are not, however, a precondition to
completing the mandatory acquisition process. The BIA conducted an environmental site
inspection on May 8, 2018, at the Park City Parcel and found no issues of concern.*®
Additionally, a Phase I Environmental Site Assessment was prepared for the Park City Parcel on

% Sae & Fox Nation v. Norton, 240 F.3d 1250, 1260-61 (10th Cir. 2001).
4 See 25 C.F.R. § 151.10and § 151.11.

4 See Echo Hawk Memorandum, in Fee-To-Trust Handbook at 56 — 60.
42017 Supplement, Exhibits 1 and 19,

452017 Supplement, Exhibit 3.

4 See Echo Hawk Memorandum at 5, citing Sierra Club v. Babbitt, 65 F.3d 1502, 1512 ($th Cir. 1995) (NEPA only
applies to discretional agency actions); see afso Sac & Fox Nation v. Norton, 240 F.3d 1250, 1262-63 (10th Cir.
2001).

47 Feg-to-Trust Handbook § 3.1.3 at 34.

4 Memorandum from Acting Division Chief, Division of Environmental and Cultural Resources to BIA Realty
Officer, Division of Real Estate Services, regarding Wyandotte Nation’s Coliseum Center Property (Park City,
Kansas) (May 11, 2018). Note the Deed and some other documents refer to the Park City Parcel as the “Coliseum
Center Property.”

11
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Seplember 19, 2017, which found no evidence of hazardous materials.* The Eastern Oklahoma
Regional Office will complete a final site inspection prior 1o the acquisition of the Park City
Parcel in trust. This salisfies the due diligence requirements of 602 DM 2.

Conclusion

After evaluating the new documentation presented by the Nation, | find that the Nation has
rebutted the Gotilieb Report as well as the Department’s previous conelusion that there was
insulficient Land Acquisition Funds available to purchase the Park City Parcel. I now conclude,
based on the RSM Report. the annual audits, the previous submissions by the Nation and the
State, and the record before me, that there were sufficient Land Acquisition Funds to purchase
both the Park City Parcel in 1992 and the Shriner Tract in 1996,

The record shows that the Nation has adequately traced the Land Acquisition Fund and its
carnings to account for the purchases using Land Acquisition Funds. Because the Nation made
both purchases with Land Acquisition Funds. the Settlement Act requires the Secretary to
acquire the Park City Parcel in trust. As determined by the Court in Wyandotte v. the National
Indian Gaming Commission, this acquisition qualifics as a “scttlement of a land claim” exception
to the IGRA Section 2719 prohibition on gaming on lands acquired after October 17, 1988,
Therelore, once acquired in trust. the Nation may conduct gaming pursuant 1o Scetion 2719 of
IGRA.

The Department will acquire the Park City Parcel in trust for the Nation as a mandatory
acquisition. Consistent with applicable law, the Regional Director shall immediately take the
necessary sleps to acquire the Park City Parcel in trust

Sincerely,

Tara Sweeney
Assistant Secretary — Indian Affairs

#2017 Supplement, Exhibit 20,
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS
STATE OF KANSAS, ex rel., etal.,, )
Plaintiffs, ;
v. ; Civil Action No. 2:20-cv-02386
DAVID BERNHARDT, et al., ;
Defendants. ;

AFFIDAVIT OF JERROLD I.. GOTTLIEB

STATE OF KANSAS )
COUNTY OF JOHNSON ; >

COMES NOW Jerrold L. Gottlieb and for his affidavit, states and avers as follows:

1. My name is Jerry Gottlieb, I am over the age of 18 years and I have personal
knowledge of the matters set forth below.

2. I'am a Certified Public Accountant licensed in the State of Kansas. I have practiced
accounting since 1972 after I graduated from the University of Kansas with a Bachelor of Science
Degree in Business Administration with a concentration in accounting. I'had my own practice for
over 30 years and then joined the firm of Clifton, Larson, Allen, LLP until I left in 2020.

3. For over 40 years I have been preparing valuations for mergers and acquisitions,
stock redemptions, litigation support and various other purposes. Ihave provided these services
over a 100 times and I have frequently served as an expert witness; testifying in both federal and

state courts.

4, For this matter, I have reviewed the following:

PI-1015161-v1
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a. My Report on Value of Wyandotte Tribe of Oklahoma Section 602 Funds as of
July 12, 1996 that was finalized on September, 18, 2012 with some corrections
October 23, 2012 (hereinafter the “2012 Gottlieb Report”). (AR 3762-3809
3814-3871.) References in the remainder of this Affidavit are to the corrected
repott at AR 3814-3871;

b. The materials identified on p. 2-3 of my letter of September 18, 2012 that is
part of that 2012 Report (AR 3817.) (My September 18,2012 letter reproduced
with the corrected report (AR 3814-3871) but page 1 appears to have been
omitted. It was identical to page 1 of my letter of September 18, 2012, (AR
3765.);

c. September 16, 2013 letter of David McCullough with attachments (AR 8488-
8527.);

d. The Ober Audits and Compilations of what is referred to as the Wyandotte
Tribe’s “Claims Money Funds” (AR 4066-4136). The Ober Audits examined
the Tribe’s financial statements for the “Claims Money Fund” which consisted
of all of the approximate $939,000 distributed to the Tribe pursuant to PL, 602,
(AR 4066-4136). According to the auditor’s report, it clear that the financial
statements are the responsibility of the Tribe where it was stated “These
financial statements are the responsibility of the Company’s (Tribe)
management. Our (the auditor) responsibility is to express an opinion on these
financial statements based on our audit.” (AR 4082; 4099; 4110; 4120; 4130.);

e. RSMUS, LLP’s various financial analysis reports that are in the administrative
record in this case but in particular the Report of RSM US LLP dated September
29,2017 (AR 4020-4029.);

f. The May 20, 2020 decision letter of Assistant Secretary-Indian Affairs (AR
4482-4493.)

5. On or about November 29, 1991, just before the account that held what has beeﬁ
referred to as the PL 602 bonds was closed (that account is referred to as the “Segregated
Account™), there was a total of $529.91 in cash in the account and bonds with a face value of
$109,000 for a total account value of §109,529.91. (AR 3843, Ex. D to 2012 Gottlieb Report; AR
3032-3033.) That account value was then transferred to the Wyandotte Tribe’s investment account
that held the other funds that had been distributed to the Tribe under PL 602 (hereinafter called the
“Commingled Account”). (AR 2814.)

PI-1015161-v1
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6. Given the coupon or interest earnings rate of the PL 602 bonds in the Segregated
account on November 29, 1991 paid, it was impossible for those bonds to have produced enough
earnings between November 29, 1991 and November, 24 1992, to generate $25,000 by November
24, 1992 to be used to purchase the land that has been referred to as the Park City Land. (AR
8509, AR 3843.)

7. The reason that only $529.91 in cash was in the Segregated Account by November
29, 1991, despite the fact that the PL 602 bonds had been generating earnings since May, 1986
based on their coupon rate, was because the Wyandotte Tribe’s withdrawals from the Segregated
Account between May, 1986 and November 29, 1991 exceeded the amount cash, earnings and
other deposits into that account during that time frame to the extent that only $529.91 in cash was
left in the Segregated Account on November 29, 1991 when it was closed and the account proceeds
transferred to the Commingled Account. This activity is detailed in Exhibit F to the 2012 Gottlieb
Report which information came from the Segregated Account statements during that time frame,
(AR 3850-3855; 2810-3033.)

8. The Wyandotte withdrew $25,199.67 from the Segregated Account on November,
21, 1991 but it did not return those funds to the Segregated Account. (AR 3033; 8513.) Instead,
it used those funds in November of 1991 to pay down its margin loan indebtedness in the
Commingled Account. (AR 8518.) The margin account was only in the Commingled Account,
(AR 8512-8513; 8515-8520.)

9. I prepared two illustrative charts to demonstrate certain matters. Exhibit 1 to this
Affidavit is a chart I prepared that reflects what happens if one uses the actual account balance in
the Segregated Account on August 31, 1991 but otherwise performs all of the same calculations

thereafter exactly as RSM did in its 2017 Report. Iused the August 31, 1991 date to correlate with

PJ-1015161-v1
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the columns in Exhibit B to the RSM 2017 Report. (AR 4028-4029.) Exhibit 1 reveals that if one
uses the actual account balance in the Segregated Account on August 31, 1991 instead of the RSM
figure, the $100,000 set-aside by PL 602 for the purchase of trust land and earnings on the
investment of that $100,000 (hereinafter referred to as the “PL 602 Funds™) do not amount to
$180,000 in July 1996 needed for the purchase of the Shriner Tract if the $25,000 in November,
1992 is deemed to have also come from the PL 602 Funds. (Exhibit 1 to Gottlieb Affidavit).

10.  Exhibit 2 to my Affidavit is another illustrative chart I prepared. This chart reflects
what happens if RSM had allocated the Veres International investment loss (AR 4091; 4096) on a
pro-rata basis to the earnings on the PL 602 Funds with all other calculations done exactly as RSM
did them. This includes using RSM’s figures for the PL 602 bond earnings and not the actual
numbers shown on the account statements. Exhibit 2 reflects there would not have been $180,000
in PL 602 Funds in July, 1996 to allow for the Shriner Tract purchase if the $25,000 for Park City

purchase also came out of the PL 602 Funds. (Gottlieb Affidavit, Exhibit 2 attached thereto).

FURTHER AFFIANT SAYETH NOT.

o M{

Jerfold L iotflieh

Subscribed and sworn to before me th153__ ay of February, 2021.

NOREEN M. PUHALA m —

B My Appt. Exp.j )X‘ij Notary Public

My Commission Expires:

PJ-1015161-vl
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‘THE OBER AUDITS “CLAIMS MONEY FUND*

Document: 010110563551

Date Filed: 08/18/2021

€O oF w AVAILABLETO PURCHASE THE SHAINER TRACT N JULY, 1396 WITH $180,000 IN PL 602 SET-ASIDE FUNDS, PLUS EARNINGS
FITs THAT USEDTO P THE PARK CITY LAND ALSD CAME FROM THE EARNINGS ON THE PL 602 BONDS
EXHIBIT1
ASSUMPTION:
SINCE ACCOUNTS' THE AUGUST 31, 1991 YEAR END, THE BEGINNING BALANCE USED IS THE ACTUAL BALANCE iN THE SEGREGATED ACCOUNT BEGINNING
1, 1991 TO ALLOCATE INCOME AND MARGIN AL THEREAFTER ARE THE SAME AS RSM THROUGH YEAR ENDED SEPTEMBER 30, 1996
ACTUAL
YEAR ENDED YEARENDED
AUGUSTIL, AUGUST31,
1992 1993
BEGINNING OF PERIOD SEENOTE § 130371 $ 141608
LAND PURCHASE - PARK CITY 25,000
LAND PURCHASE SHRINERS
DATE OF PURCHASE 11/24/1992
DAYS FROM PURCHASE TO END OF PERIOD 280
LESS PRORATED COST OF LAND - 19,178
602 LAND ACQUISITION FUNDS- BALANCE AT OF PERIO TED COST OF LAND ACQUIRED s 130971 S 11430
————————. ———————
TOTAL INVESTMENT-BALANCE AT BEGINNING OF PERIOD
MONEY MARKET H 29m s 2,667
INVESTMENTS 1,031,145 803,091
TOTAL INVESTMENTS- BEGINNING OF PERIOD 1,053,116 205,758
602 LAND ACQUISITION FUNDS AS A % OF TOTAL INVESTMENTS 1249% 15.09%
INVESTMENT INCOME
INTEREST H 81,469 § 70414
DIVIDENDS — 18455
TOTALINCOME 98,501 83,269
LESS INTEREST EXPENSE — (2567 —foar
INCOME NET OF NTEREST EXPENSE S £ mem
£02 LAND ACQUISITION FUNDS-INCOME ALLOCATION $ 10,637 $ 11,35
602 GENERAL FUND- INVESTMENT INCOME ACQUISITION o Ta297
TOTAL INCOME AULGCATED £ s Zige
602 LAND ACQUISITION FUND BALANCE
BEGINNING BALANCE s 13!!,9763; s 1:!.3”1@:
INCOME ALLOCATION b 25,000)
LESS LAND PURCHASE - .
LESS EXPENDITURE ALLOCATION -
S 141608 $ 127959

602 LAND ACQUISITIONS ENDING BALANCE

NOTE:

BEGINNING OF PERIOD CALCULATED AS FACE AMOUNT OF BONDS QWNED PLUS ACCOUNT CASH
AUGUST3, 1991 MERCANTILE ACCOUNT NUMBER 7750

oasH s 2
FACEVALUE OF BONDS 109,000
TOTAL ’ s 130971

68

$ 127953

$ 2,952
987,945

$ 990,397

$ 64,676
14559
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s 137301

19,425

$ 389,871

640 L afed T12/S0/20 Polid  ¥TI-¥€ wawnood g39-1TH-98E20-A-02:Z 8SeD



Appellate Case: 21-3097 Document: 010110563551 Date Filed: 08/18/2021 Page: 145
Case 2:20-cv-02386-HLT-GEB Document 34-14 Filed 02/05/21 Page 8 of 9

EXHIBIT 2

69



Appellate Case: 21-3097

“ FUND™

COMPUTATION OF THE SURPLUS (DEFICIT) FUNDS AVAIL

HASE

Document: 010110563551

TRACT IN JULY, 1936 WITH $180,000 IN PL 602 SET-ASIDE FUNDS, FLUS EARNINGS
IFIT IS ASSUMED THAT THE $25,000 USED TO PURCHASE THE PARK CITY LAND ALSO CAME FROM THE EARNINGS ON THE PL 602 BONDS

Date Filed: 08/18/2021

Page: 146

EXHIBIT2
ASSUMPTIONS:
ALLOCATE A PRO-RATA % OF THE VERES 1055 TO THE THE PL ALLC ARE
THESAME AS THE YEAR 30,1996, USING RSM'S PL 602 BOND FIGURES AS RSM DID,
THE FROM THE ACCOUNT
BERIODENDED PERIODENDED PERIODENDED PERIODENDED PERIODENDED PERIODENDED PERIQDENDED PERIQDENOED PEMODENDED PERIODENDED PERIODENDED
quiyas, ULy, DECIL AUGUSTIL,  AUGUSTIL,.  AUGUSTIL.  AUGUSTIL.  AUGUST3L  SPTEMBERIQ, SPTEMBER30, SPTEMBER3Q.
193¢ 987 928 1209 1390 1991 1392 1993 1994 1993 126
BEGINNING OF PERIOD $ 100000 5 108651 § 118,268 § 128487 § 139524 § 150136 § 139319 § 150634 $ 1ML S 14783 § 153949
LAND PURCHASE - PARK CTTY - - - - - - - 25,000 - -
LAND PURCHASE SHRINERS - - . . . - - . _ 280,000
DATE OF PURCHASE NOVEMBER 24, 1992 AND JULY 12, 1996 - - - - - - - - - . -
DAYS FROM PURCHASE TO END OF PERIOD - - - - - - - 280 - - 20
LESS PRORATED COST OF LAND - - - - - - - 19,178 - - 39452
€02 LAND ACQUISITION FUNDS- BALANCE AT BEGINNING OF PERIOD LESS:PRORATED COST OF LAND ACQUIRED $ 100000 $ 108661 $ 118268 § 128487 § 139524 $ 150136 § 139319 § 131456 § 137,821 § 147383 § 119496
TOTAL BALANCE AT F PERIOD
MONEY MARKET § 45389 § 61,803 § 2518 § 27356 § 10918 $ 297 $ 2667 § 2952 § 15,425 $ 3,615
INVESTMENTS 845,500 927,788 857,341 957,084 992,283 1,031,145 803,091 987,945 $70445 54,238
VERES INTERNATIONAL 161,430 -
TOTAL INVESTMENTS- BEGINNING OF PERIOD 938,706 891,889 989,568 959,919 994,340 1,164,630 1,053,116 805,758 990,897 289,871 257,853
PERRSM
602 LAND ACQUISITION FUNDS AS A % OF TOTAL INVESTMENTS 10.65% 10.96% 1195% 13.25% 24.03% 12.89% 1323% 1631% 13.91% 16.62% 13.93%
INVESTMENT INCOME
INTEREST 77558 93,411 95,133 95,695 93,255 81,469 70414 64,676 55,183 55,448
DIVIDENDS 4,655 2395 258 293 2508 17,033 14,455 14,559 15,100 12,900
LOSS ON VERES INTERNATIONAL {153,849) = = = = =
TOTALINCOME 2,213 95,806 96,001 95,988 {58,087] 98,501 24,869 79,235 74,363 68,348
LESS INTEREST EXPENSE (907) (8.134) {12.688) _  (20352) 25022) {12,967) (10373) (6,330) (2.778) (11133)
IHCOME NET OF INTEREST EXPENSE S ms s geps mws s mau s T@c s wes sl e s RS s ews s a6
PER RSM
866150 § 960661 § 1071868 § 1103678 $ 1061158 § (10517) $§ 1131545 § 1218678 S 1006225 $ 1106547 S  7.96356
602 LAND ACQUISITION FUNDS-INCOME ALLOCATION s b cocel s g . o Jais i - s w046
602 GENERAL FUND- INVESTMENT INCOME ACQUISITION 72,645 78,085 75284 ) 024 ,092) 2512 62,283 55520 49246
TOTAL INCOME AIOCATED S ma06 s  sem 5 sssta s wsae s e $  (mso0) S wssm S 7asw $ TS5 o3 S SIS,
602 LAND ACQUISITION FUND BALANCE
13 150,136 § 139312 § 150634 § 137,821 § 147,883 § 158,349
BEGINNING BALANCE $ 10:,2:: $ 10:‘::; s Igﬁ s Ii::;g $ 1:3::1 s (10;311] 11,315 12187 10,062 11,065 7370
INCOME ALLOCATION g . i ~ @5.000) - - (189,000)
LESS LAND PURCHASE - _ R - . - -
LESS EXPENDITURE ALLOCATION - i
150136 S 139319 § 150634 § 137, $ 147,883 S 158943 S 43,082)
602 LAND ACQUISITIONS ENDING BALANCE $ 108661 § 118268 § 128487 S 139524 § $ 150634 fz2)
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25 CFR 292.2

This document is current through the August 11, 2021 issue of the Federal Register, with the exception of the
amendments appearing at 86 FR 38928, 86 FR 44233, 86 FR 44255, and 86 FR 44249.

Code of Federal Regulations > Title 25 Indians > Chapter | — Bureau of Indian Affairs,
Department of the Interior > Subchapter N— Economic Enterprises > Part 292 — Gaming on
Trust Lands Acquired After October 17, 1988 > Subpart A — General Provisions

§ 292.2 How are key terms defined in this part?

For purposes of this part, all terms have the same meaning as set forth in the definitional section of IGRA,
25 U.S.C. 2703. In addition, the following terms have the meanings given in this section.

Appropriate State and local officials means the Governor of the State and local government officials within a
25-mile radius of the proposed gaming establishment.

BIA means Bureau of Indian Affairs.

Contiguous means two parcels of land having a common boundary notwithstanding the existence of non-
navigable waters or a public road or right-of-way and includes parcels that touch at a point.

Former reservation means lands in Oklahoma that are within the exterior boundaries of the last reservation
that was established by treaty, Executive Order, or Secretarial Order for an Oklahoma tribe.

IGRA means the Indian Gaming Regulatory Act of 1988, as amended and codified at 25 U.S.C. 2701-2721.
Indian tribe or tribe means any Indian tribe, band, nation, or other organized group or community of Indians
that is recognized by the Secretary as having a government-to-government relationship with the United
States and is eligible for the special programs and services provided by the United States to Indians

because of their status as Indians, as evidenced by inclusion of the tribe on the list of recognized tribes
published by the Secretary under 25 U.S.C. 479a-1.

Land claim means any claim by a tribe concerning the impairment of title or other real property interest or
loss of possession that:

(1) Arises under the United States Constitution, Federal common law, Federal statute or treaty;

(2) Is in conflict with the right, or title or other real property interest claimed by an individual or entity (private,
public, or governmental); and

(3) Either accrued on or before October 17, 1988, or involves lands held in trust or restricted fee for the tribe
prior to October 17, 1988.

Legislative termination means Federal legislation that specifically terminates or prohibits the government-to-
government relationship with an Indian tribe or that otherwise specifically denies the tribe, or its members,
access to or eligibility for government services.

Nearby Indian tribe means an Indian tribe with tribal Indian lands located within a 25-mile radius of the
location of the proposed gaming establishment, or, if the tribe has no trust lands, within a 25-mile radius of
its government headquarters.

Newly acquired lands means land that has been taken, or will be taken, in trust for the benefit of an Indian
tribe by the United States after October 17, 1988.

Office of Indian Gaming means the office within the Office of the Assistant Secretary-Indian Affairs, within
the Department of the Interior.

Regional Director means the official in charge of the BIA Regional Office responsible for BIA activities
within the geographical area where the proposed gaming establishment is to be located.
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Reservation means:

(1) Land set aside by the United States by final ratified treaty, agreement, Executive Order, Proclamation,
Secretarial Order or Federal statute for the tribe, notwithstanding the issuance of any patent;

(2) Land of Indian colonies and rancherias (including rancherias restored by judicial action) set aside by the
United States for the permanent settlement of the Indians as its homeland;

(3) Land acquired by the United States to reorganize adult Indians pursuant to statute; or
(4) Land acquired by a tribe through a grant from a sovereign, including pueblo lands, which is subject to a
Federal restriction against alienation.
Secretarial Determination means a two-part determination that a gaming establishment on newly acquired
lands:
(1) Would be in the best interest of the Indian tribe and its members; and
(2) Would not be detrimental to the surrounding community.

Secretary means the Secretary of the Interior or authorized representative.

Significant historical connection means the land is located within the boundaries of the tribe's last
reservation under a ratified or unratified treaty, or a tribe can demonstrate by historical documentation
the existence of the tribe's villages, burial grounds, occupancy or subsistence use in the vicinity of the
land.

Surrounding community means local governments and nearby Indian tribes located within a 25-mile
radius of the site of the proposed gaming establishment. A local government or nearby Indian tribe
located beyond the 25-mile radius may petition for consultation if it can establish that its governmental
functions, infrastructure or services will be directly, immediately and significantly impacted by the
proposed gaming establishment.

Statutory Authority

Authority Note Applicable to 25 CFR Ch. . Subch. N, Pt. 292

History

[73 FR 29354, 29375, May 20, 2008, as corrected at 73 FR 35579, June 24, 2008]

Annotations

Notes

[EFFECTIVE DATE NOTE:

73 FR 29354, 29375, May 20, 2008, added Part 292, effective June 19, 2008; 73 FR 35579, June 24, 2008,
provides the effective date of the amendment appearing at 73 FR 29354 is stayed until Aug. 25, 2008.]

Notes to Decisions

Governments: Native Americans: Indian Gaming Regulatory Act
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This document is current through the August 11, 2021 issue of the Federal Register, with the exception of the
amendments appearing at 86 FR 38928, 86 FR 44233, 86 FR 44255, and 86 FR 44249.

Code of Federal Regulations > Title 25 Indians > Chapter | — Bureau of Indian Affairs,
Department of the Interior > Subchapter N — Economic Enterprises > Part 292 — Gaming on
Trust Lands Acquired After October 17, 1988 > Subpart B — Exceptions to Prohibitions on
Gaming on Newly Acquired Lands > "SETTLEMENT OF A — Land Claim™ Exception

§ 292.5 When can gaming occur on newly acquired lands under a settlement
of a land claim?

This section contains criteria for meeting the requirements of 25 U.S.C. 2719(b)(1)(B){i}, known as the
“settlement of a land claim” exception. Gaming may occur on newly acquired lands if the land at issue is
either:

(a) Acquired under a settlement of a land claim that resolves or extinguishes with finality the tribe’s land claim in
whole or in part, thereby resulting in the alienation or loss of possession of some or all of the lands claimed by
the tribe, in legislation enacted by Congress; or

(b) Acquired under a settlement of a land claim that:

(1) Is executed by the parties, which includes the United States, returns to the tribe all or part of the
land claimed by the tribe, and resolves or extinguishes with finality the claims regarding the returned
land; or

(2) Is not executed by the United States, but is entered as a final order by a court of competent
jurisdiction or is an enforceable agreement that in either case predates October 17, 1988 and resolves
or extinguishes with finality the land claim at issue.

Statutory Authority

Authority Note Applicable to 25 CFR Ch. I, Subch. N, Pt. 292

History

[73 FR 29354, 29375, May 20, 2008, as corrected at 73 FR 35579, June 24, 2008]

Annotations

Notes

[EFFECTIVE DATE NOTE:

73 FR 29354, 29375, May 20, 2008, added Part 292, effective June 19, 2008; 73 FR 35579, June 24, 2008,
provides the effective date of the amendment appearing at 73 FR 29354 is stayed until Aug. 25, 2008.]
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Research References & Practice Aids

Hierarchy Notes:
25CFR
25CFR Ch. |

25 CFR Ch. I, Subch. N, Pt. 292

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright © 2021 All rights reserved.

End of Document
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PUBLIC LAW 95-395—SEPT. 30, 1978

Public Law 95-395
95th Congress

To

Be it enacted by the Senate end Hous

An Act

settle Indlan land clalms within the State of Rhode Island and Providenee
Planlations, and for other purposes.

Leepresentatives of the

0
United States of America in Oﬁrzﬁgess asemgled, That this Act may

be cited as the “Rhode Island

n Claims Settlement Act”.

CONGRESSIONAL FINDINGS AND DECLARATION OF POLICY

Sec. 2, Congress finds and declares that—

(s) there are pending before the United States District Court
for the District of Rhode Island two consolidated actions that
involve Indian claims to certain public and private lands within
the town-of Charlestown, Rhode Island;

(b) the:fendency .of these lawsuits has resulted in severs eco-
nomic hardships for the residents of the town of Charlestown b
clouding the titles to much of the Jand in the town, including lands

not involved in the lawsuits :

(c) the Congress shares with the State of Rhode Island and the
parties to the lawsuits 3 desire to remove all clouds on titles
m;.lsul%ing i‘riom such Yndian land ¢laims within the State of Rhode
Island;an , ,

(d) the parties to the lawsuits and others interested in’ the
settlement of Indian land claims within the State of Rhode Island
have executed 2 Settlement Agreement which requires implement-
ing legislation by the Congress of the United States and the legis-
Iature of the State of Rhode Istand.

DEFINTTIONS

Szc. 3. For the purposes of this Act, the term—

AUTHENTICATED
US COVERNMENT
INFORMATION

GPO,

(#) “Indian Corporation” means the Rhode Island nonbusiness
cor;l;orut-ion known as the “Narragansett Tribe of Indians”;

(b) ¥land or matural resources” means any real property or
natural resources, or any interest in or right involving any real
property ornatural resource, including but not limited to, minerals
and mineral rights, timber and ‘timber rights, water and water
rights, and rightstohunt and fish; :

(c) “lawsuits” means the actions entitled ¥Narragansett Tribe
of Indians v. Southern Rhode Island Land Development Co.
et al, C.A. No, 73-0006 (D.R.L)" and “Narragansett Tribe o
Indianis v. Rhode Island Director of Environmental Management,
C.A. No. 73-0005 (D.R.I)";

(d) “private settlement lands” roenns approximately nine hun-
dred acres of privately held land outlined in red in the map
marked “Exhibit A” attached to the Settlement Agreement thdt
ate to be acquired by the Secrefary from certain private land-
owners pursuant to sections 5and 8 of this Act ;

75
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25 USC 1703.
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(e) “public settlement lands” means the lands described in
paragraph 2 of the Settlement Agrecment that are to be con-
veyed by the State of Rhode Island to the State Corparation
pursuant to legislation as deseribed in section T of this Act;

(f) “settlement lands"” means those lands defined in subsections
(dz and (e) of this section ; .

f) “Secretary” means the Secretary of the Interior;

1) “settlement agreement” means the document entitled
“Joint Memorandum of Understanding Concerning Settlement
of the Rhode Island Indian Land Claims”, executed as of Feb-
ruary 28, 1978, by representatives of the State of Rhode Tslang, of
the town of Charlestown, and of the parties to the la wsuits, a3 filed
with the Secretary of the State of Rhode Island;

(1) “State Corporation” means the corporation created or to
be created by legislation enacted by the State of Rhode Island as
described in section 7 of this Act; and

(3) “transfer” includes but is not limited to any sale, grant,
lease, allotment, partition, or conveyance, any transaction the
purpose of which was toeffect a sale, grant, lease, ellotment, parti-
tion, or conveyance, or any event or avents that resulted ina change
of possession or control of land or natural resources.

RIIODE ISLAND INDIAN CLATMS SETTLEMENT FUND
Stc, 4. There is hereby established in the United States Treasury a

- fund to be known as the Rhode Island Indian Claims Settlemeni Fund

25 USC 1704,

into which $3,500,000 shall be depesited following the appropriation
authorized by section 11 of this Act.

OPTIOX AGREEMENTS TO PURCHASE PRIVATE SETTLEMENT LANDS

Skc. 5. (a) The Secretary shall accept assignment of reasonable tivo-
year option agreements negotiated by the Governor of the State of
Rhode Island or his designee for the purchase of the private settlement
lands: Prosided, That the terms and conditions spec'Lﬁed_ in such
options are reasonable and that the tota] price for the acquisition of
such lands, including reasonable costs of acquisition, will not exceed
tha amount specified in section 4. Tf the Secretary does not determina
that any such option agreement is unreasonable within sixty days of
its submission, the Secretary will be deemed to have accepted the
assignment of the option.

(5) Payment for any option entered into pursuant to subsection
(2) shall be in-the amourit of 5 per centum of the fair market value of
the land or natural resources as of the date of the ggreement and shall
be paid from the fund established by section 4 of this Act.

¢) The total amount of the option fees paid pursnant to subsection
(b) shall not exceed $1735,000.

(d) The option fee for each option agreement shall be applied to the
agrreed purchase price in the agreement if the purehase of the defend.
ant’s land 6r natural resources is completed in necordance with the
terms of the option agreement.

(¢) The payment for each option may be retained by the party
granting the option if the Fmperty transfer contemplated by the

option agreement is not completed in aceordance with the terms of the
cption‘agreement,
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APPROVAL OF PRIOR TRANSFERS AND EXTINGUISHMENT OF CLADIS AND
ABORIGINAL TITLE INYOLVING THE NARRAGANSETT TRIBE AND THE TOWN
OF CHARLESTOWN, RHODE ISLAND

Sec. 6. (a) Lf the Secretary finds that the State of Rhode Island has  Publication in
satisfied the conditions set forth in section 7 of this Act, he shall pub- Federal Register.
lish such findings in the Federal Registér and upon such publication— 25 USC 1705,

(1) any transfer of land or natural resources located anywhere
within the United States from, by, or on behalf of the Indian
Corporation 6r any other entity presently or at any time in the
past known as the Narragansett Tribe of Indians, or any predeces-
sor or successor in interest, member or stockholder thereof, and
any transfer of land or natural resources located anywhere within
the town of Charlestown, Rhode Island, by, from, or on behalf of
any Indian, Indian nation, or tribe of Indians, including but not
limited to a transfer pursuant to any statute of any State, shall
be deémed to have been madein accordance with the Constitytion
2nd all laws of the United States that are specifically a plicable
to transfers of land or natural resources from, by,or on gehalf of
any Indian, Indian nation or tribe of Indians. (including but not
limited to the Trade and Intercourse Act of 1780, Act of July 22,
1790, ch. 33, sec. 4, 1 Stat, 137, and all amendments thereto and
all subsequent versions thereof), and Congress doés hereby
approve any such transfer effective as of the date of said transfer;

(2).to the extent that any transfer of land or natural resources
described in subsection () may invelve land or natural resources
to which the Indian Corporation or any other ‘entity presently
or at any time in the past known as the Narragansett Tribe of
Indians, or any ‘predecessor or suceessor .in interest, member or
stockholder thereof, or any other Tndian, Indian nation, er tribe
of Indians, had aboriginal title, subsection (a) shall be rezarded
as an extinguishment of such aboriginal title as of the date of

said transfer;and

(8) by virtue of the approval of a transfer of land or natural
resources effected by this section, or an extinguishment of gborig-
inal title €ffected thereby, all ¢laims against the United States,
any State or subdivision thereof, or ‘any ‘other person or entity,
by the Indian Corporation or.any other entity presently or atany
time in the past known as the Narragansett Tribe 6f Indians,
or any predecessor or successor in interest, member or stockholder
thereof, or any dther Indian, Indian nation, or tribe of Indians,
arising subsequent £5 the transfer and based upon any interest in

ot right invo ving such land or natural resources (including but
not limited £6 claims for trespass damages or claims for use and
occupancy) shall be regarded as extinguished &5 of the date of
the transfer. ‘

(b) Any Indian, Indian nation, or tribe of Indians (other than the
Indian Corporation or any other efitity presently 6r at any time in the
past known ps.the Narragansott Tribe of Indians, or any predacessor
or sucéessor in interest, member or stocktolder thereof) whase transfer
of land or natural resources was approved or whose aboriginal title or
clains tvere extinguished by subsection (a) 6f this section may, within
& period of one hundred and eighty days after publication of the Secre-
tary’s findings 5mrsnimt~ to section €, bring an ‘action against the State
Corporationin lieu of an action against any other person aguinst whom
a canse may have existed in the absence of this section. In any such
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25 USC 1706.

Regulations.

25 UsC 1707,

action, the remedy

shall be limited to a right of possession of the scttle-
ment lands.

FINDINGS BY THE SECRETARY

Skc. 7. Section 6 of this Act shall not take effect until the Secretary

ds—

(a) that the State of Rhode Island has enacted legislation creat-

.

ing or authorizing the creation of a State chartersd corporation
satisfying the following criteria:

(1) the corporation shall be authorized to acquire, per-
petually manage, and hold the settlement lands;

(2) the corporation shall be controlled by a board of di-
rectorsithe majority of the members of which shall be selected
by the Indian éorpomtwn or its successor, and the remaining
members of which shall be selected by the State of Rhaode
Island;and

.(3) the corporation shall be authorized, after consultation
with appropriate State officials, to establish its own regula-

tions concerning hunting and fishing on the settlement lands,

which need not comply with regulations of the State 6f Rhode

Island but which shall establish minimum standards for

the safety of persons and protection of wildlife and fish
stock; and

(b) that State of Rhode Island has enacted legislation ay-

thorizing the conveyance to the State Corporation of land and

natural resources that substantially conform to the public sot.

tlement lands as described in paragraph 2 of the Settlement
Agreement.

PURCHASE AND TRANSFER OF FRIVATE SETTLEMENT LANDS

Szc. 8. (a) When the Secretary determines that the State Cor-
poration described in section 7(2) has been created and will accept
the settlemént lands, the Secretary shall exercise within sixty days the
options entered into pursuant to'section 5 of this Act and assign the
private settlement lands thereby purchased to the State Corporation,

(b) Any moneys remaining in the fund established by section 4
of this Act after the F\irchase described in subsection (2) shall be
returned to the general Treasury of the United States.

(¢) Upon the discharge of the Secretary’s duties under sections 5,
8,7, and 8 of this Act, the United States g-a,ll have no further duties
or Labilities under the Act with réspect to the Indian Corporation or
its successor, the State Corporation, ot the settlement lands: Provided,
however, That if the Secretary subsequently acknowledges the exist.
ence of the Natragansett Tribe of Indians, then the settlement lands
may not be sold, granted, or otherwise conveyed or leased to anyone
other than the Indian Corporation, and no such dispesition of the set-
tlement lands shall be-of any validity in law or equity, unless the same
i3 approved by the Secretary pursuant to regulations adopted by hin
for tga‘t purpose: Provided, however, That nothing in this Act shall
atfect or otherwise impair the ability of the State Corporation to
graat or otherwise convey (including any involunta - conveyance by
means of eminent domain or condemnation proceedings) any eass-

ment for public or private purposes pursuant to the laws of the State
of Rhode Island.
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APPLICABILITY OF STATE LAW

Szc. 9. Except as otherwise provided in this Act, the settlement lands 25 USC 1708,
shall be subject to the civil and criminal laws and jurisdiction of the
State of Rhode Island.

FEDERAL BENEFITS PRESERVED

Sec. 10. Nothing contained in this Act or in any legislation enacted 23 USC 1709,
by the State of Rhode Island as described in section 7 of this Act
shall affect or otheriise impair in-any adverse manner any benelits
received by the State of Rhode Island under the Federal Aid in Vyild-
life Restoration Act of September 2, 1937 (16 U.S.C. 669-689(i) ), or
the Fe.dtixgl)l)é.id in Fish Restoration Act of August 9, 1950 (16 U.S.C.
7177 .
AUTHORIZATION OF FUNDS

Sgo. 11. There is hereby authorized to be appropriated $3,500,000 to 25 USC 1710,
carry out the purposes of this Act.

LIMITATION OF ACTIONS

Sec. 12. Notwithstanding any other provision of law, any action to 25 USC 1711,
contest the constitutionality of this Act shall be barred ‘unless the
complairt is filed within one hundred and eighty days of the date of
enactment of this Act. Exclusive jurisdiction over any such action is
hereby vested in the United States District Court for the District of
Rhode Island.

APPROVAL OF FRIOR TRANSFERS AND EXTINCUISHMENT OF CLAIMS AND
ABORIGINAL TFTLE OUTSIDE THE TOWYN OF CHARLESTOWN, RFODE ISLAND
AND INVOLVING OTHER INDIANS IN RHODE ISLAND

Sec. 13, (a) Exceptas provided in subsection (b)— 23 UsC 1712

(1) any transfer of-land or natural resources located anywhere

within the State of Rhode Island outside the town of Charlestown
from, by, or on ‘behalf of 4ny Indian, Indian nation, or tribe
of Indiang (other than transfers included in and approved by
section 6 of this -Act), including but not limited to a transfer
purstiant to any statute of any State, shall be deemed to have
been niade in accéordance with the Constitution and.all laws of
the United States that-are specifically applicable to transfers of
land or natural resources from, by, or on behalf of any Indian,
Indian nation, or tribe-of Indians (including but not limited to
the Trade and Intercourse Aect 6f 1790, Act of July 22, 1790
(ch, 33, 1 Stak. 137), and all amendments thereto and all subse-
quent versious  thereof), and Cohgress doés hereby approve any
such transfer effective as of the date of said transfer;

(2) to the extent that any transfar of land or-natural résources
deseribed in paragraph &1) may involve land or natural resources
to whick such Indian, Indian nation, or tribe of Indians had
aboriginal title, paragraph (1) shall be regarded as an extinguish-
ment of such aboriginal title as of the date of said transfer; and

(3) by virtue of the approval of such transfers of land or nat-
ural resources effected by this subsection or an extinguishment of
aboviginal title effected thereby, all cluiims ngainst the United
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States, any State or subdivision thereof, or any other person or
entity, by any such Indian, Indian nation, or tribe of Indians,
arising subsequent to the transfer and based upon any interest
in or rights involving such land or natural resources (including
but not limited to claims for trespass damages or claims for use
and oceupancy), shall be regarded as extingnished as of the date
of the transfer,

b) This section shall not apply to any claim, right, or title of any
Indian, Indian nation, or tribe of Indians that is asserted in an action
commenced in & court of competent jurisdiction within one hundred
and eighty days of the date of enactment of this Act: Provided, That
thé plaintiff in any such action shall cause notice of the action to be
semeg upon the Secretary and the Governor of the State of Rhode
Island.

Approved September 30, 1978.

LEGISLATIVE HISTORY:

HOUSE REPORT No. 95~1433 (Comm. on Iaterior and Iasular Affairs).
SENATE REPORT No. 95-972 accompanying S. 3153 (Comm. on Indian Affairs).
CONGRESSIONAL RECORD, Vol 124 (1978):
July 21, S. 3153 considered and passed Senate.
Sept. 12, considered and passed House.
Sept. 13, considered and passed Senate.
WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS, Vol. 14, No. 49;

Oct. 2, Presidential statement.
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Calendar No. 1190

{ Reroxr

St Cononeaa AN AT
} SENATR 16608

£d Sesston

PROVIDING FOIU TIIE USE AND PISTNIRUTION OF THE \WYANDOTTYE
TRINF JUDOMENT FUNDS IN DOCHET 130 OF THE INDIAN CLAIMY
COMMISSION, DOCKKT 141 OF THE V.S COURT OF ULAIMS, AND
DOCHETH 412 AND 213 OF TUE URITED STATES GLATALY COURT

Surrxaurn 18 (leglslntive day, Sermmxmm 17) 3981L.—Ordered to be prnted

Mr. Anonews, from (he Select Committee on Tudian Aflaircs,
submitted the following

REPORT
[To accompiny 3. 2824]

Tha Select Gommittee on Tndian AfTairs, to which wan roferred the
bill (8. 2824) to provide for the use and distribution of the Wyandotte
Tribe judgment éunds in docket 139 of the Tndisn Claims Commission,
dockel 141 of the 1.S. Court of Clrims, and dockots 212 audd 243 of the
1.S. Clams Court, having considered the same, reports favorably
thereon with amendments and recotnmends that the bih as nmeuded do
pass.

The smandmenls are as follows:

1. On pago 8, strile all of line 1 after numersl (2) through line 4,

and in lien thorcof insert the following:

The Secretary shall complete the roll ov individuals under
section 2(b) (1) by no later than the date which is 180 days
after the date of anncunent of this Act. I tha evont the dead-
line dale {alls on o holiday or weekend, the deadline date shall
bo tho next working day.

2. On pago 3, strike all of line § through line 13,

3. On pape 3, line 14, strile numernl ¥ (4)" ond redesignate as nu-
mernl *(3).7

4. On pago 3, line 19, strike all of the lins after the word “roH”
throngh dine 20, and insert i liew theraof Yof Atsenleo Wyandottes
us provided in seetion 2(B) (1), and™.

5. On pags 3, Yine 23, strike the ward “mny
the ward “must” and add the following sentence at the ancd of the sen-
{enco in Jine 23, “Applications shall not he furnished to persons re-
quosting snme ufter the deadling data.”

» nnd insert. in lieu thereof

¢}
n
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6 On page 5, after the wond wpyihe’ al the end of tion 10, inacrt. the
fatlowenp: '
Provided, That the Tribut Business Cominillen has—

(r) ndopted a Tribal IFivancial Ordinunes and In-
vestment, I'lan for tho use of the Fund, and

(h) the Tribal Business Commilles has submilted to
the Seeretary n waiver of linbilily on the part of the
United Stales for any Joss which nny result, from the in-
yestment of such {unds.

(c) the Secrelary has ap woved such Tribal Finnncial
Ordinanee and Tnvestment Plan.

1. On page 5, strike sl of line 11, and invert Lhe following:

(3) 'The Secretary shall consider and approve the Tribal
Financinl Ordinanes and Investment Plan within sixty dayn
from the reesipl of such ordinanco nnd Lzhm from the ‘Tribal
Dusiness Commitlee. Tu tho event the Secrelary cannoi ap-
provo such ordinance ang plan, tho Secrelary shall submit to
the Tribsl Business Commitles, in wriling, the rensous for
such disapproval, and acceptable alternalives to such pro-
visions., Such subsequont consitderntion and approval pertads
shall nnt exceed forty-five dnya. In the event flu-. deadline dnte
in this paragraph falls on a Noliday oc weekend, the dendline
shall lie the next working day.

(4{ Afler such time as Lhe Secretary has transferred such
Fund to the Lribal Business Commitive for its administea-

Lion, under no citowmslances shall any portion af the principnl
of such Trund be distributed ta any memnber of the tribe.

(5) Tho Secretary may Laka sich oction as ho may deler-
mine (o be necessary and appropriate to euloren the require
ments of {his Act.

8. On page B, line 12, redesignate numeral 1(3)" ns numornl u(6).”

9. On pugs 4, striko line 13, aftar-the section pumace] *77 throngh
line 24, and wnsart in lien thereof the following:

Nono of tho fmds distributed per capita of held in trust
under this Act for progransming shall be subject o Federal

. or Stalo incomo {nxes, nov shall such funds nor thew availnbit-
iLy be considercd as income OF resoutces nov otherwise utilized

is for denying or reducing the finuncinl nssistance

ag the basis
ar other Lenelits to which such haousehold or momber wouthl

otherwise be ontitied under the Social Secnrity Actor, excepl
for por eapila shave in excess of 12,000, aud I sdernl or fed-

arully assistod nogruims.
: PURTOR
The parposs of S, 2824 i Lo provids for the use and distribution of
¢ fuymls avenuded da the Wynndotle T'riba. These judyaments
e, 158 of iha Tndinn Clanua Commiission on
. Cv= 3aTs in the smnant af €501 424200 in dorket No, 131 af the

Ao .
IR ATy ST (Clanne on Jruunsy 10, 1070, m the awwounl o
JUT L e e T Q (Untms Caorl en

||'llj_:|.'|-"l
eerv arzareed m Dockel t

0110563551 Date Filed: 08/18/2021 Page: 158

3

! Jamnry 20, 1983, in the amouat of $200,000. Funds wore subsuguently
appraprinted in sntislaction of These pwnids, Toveever, distribution of
Iunds wnder Public Taw 97-371 (Decomber 20, 1982) incorporating
dockets 130 and 141 has nel tnlen place beeansc of subsesquent qunstiun;
regarding the equity of the distribulion forniaula.

RACKORQUND AXD NERD

Ihe Wyandoides, earlier known as Hurons, hegan ceding their Iancls
threngh various trentics with the United Stales as Tur back ns 1795,
after the defent of Little Turtle at the Baltle of Fallen Thnbers,
Tn 1812, b the "T'realy of Upper Snndusky, he Wyandotfes ageead to
move to a reservalion west of the Mississippi. \Whereupon, m 1843,
the Wynndottes settled onon reservalion in vastern Kansas on Jand
they purchased from the Delsseare Tribe.

In 1855, nt. the treaty of Washingion, a murjority of the Wyandottes
nmred Lo allot their lnnds in severnlty and hecoma cilizens of the
Uniled States, The remninder of thoe mewnbers maintained their tribal
status, The great tide of migintion intoe Kanues and the pra-Cheit War
strifawhich accompanicd it resulled in many of the Wyandaoltes losing
their ullotments. ‘Lo eseape this situntion a hand of 200 1Y yandottes
woved in 1857 to Lhe Indian territory and lives nmong the Sencen.
lecausa of ihe Civil War, the \\'yi\mloﬂc and the Sencen retrentod {o
Kansag where they remained until 1865, Then, pursuant. fo the Qmni-
bus ‘Trenly of 1867, e Wynndotte received their own reservalion in
Twlinn territory. That reservation was alloticd in 1893.

Puesuant Lo the provisions of (he Oklnhoma Tndian Welfare Aet
al 1936, the Wynndolle Trile of Oklahiomn adopted n constitution and
bylaws, which was ratified on July 24, 1037, Due to the “{ermination”
policy of the 1950, Federnl supervision and responsibility for the
Wyandotte 'U'ribe of Oldabomn wad ended muder the aet of August 1,
1056 (70 Stat. 893). The Lribe vegnined ita Tedernl stafas pursuant o
the net of May 14, 1DT8 (02 Stat. 246).

_The Wyandotles who toak 1and allobments in Knnsas under the
Tieaty of January 11, 1835, came Lo e ktosen as Lhe eitizen or Absentes
Wynndotte Indinns. Owing to the often violent atmosphere nnd the
weased setttement in the I{ansns aren many of these prople lost theie
Jand and drifted townrd the Quapaw Agency lo join the other mero-
bers of Lhe (ribe. Approximately 200 appliesd to the Quapaw Ageney
1o lale to participato in Lhe atlotment of the Wynudotte fands in that

nrea. The act of Awjust 15, 1804 (28 Stat. 266, A01), conlained a pro-
vision for them to be nllotted slsewhere in the Todian tervitory. The
ael uf June 10, 1896 (29 Stat. 321) ,specified thnt Tands of the Choctaw

¢ the eligible Absenles Wyandolles was prepursd by Specinl Agent
o Joel 1L Olive.
~ Fora number of rensons, Uhe Absenteo Wynudobles were not able Lo
© reenre nllotments of the Choctaw and Chicknsnw lands per the 1896
acl. To rectify this situntion, the act of April 28, 1001 (33 Stat. 519),
piovided that those persons on the Olive Itoll he atlowed Lo choose BO-
! aere allotments Erom (he public dmnnin. The vesubt of (his acl is 1hat
the Almenfer Wynndeal tes [ook allotments on the public Innds Hiroejh
oot fhe United States amd ceased to nmintaieany trihal allilic tiea.

 and Chickasaw Nnlions were Lo be used. Undes its provisions a voll of
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The judinent awards in Lhese dockets will benefit the organised
Wyandotte Tribe of Oklahoma and the Wyandolte deseendant group
alen known as Ahwenlen Wynndottes. The net of December 20, 1082
{Fublic Law 97-371) dreides the Tunds in docket 139 and 141 in tornw
of A0R/A10LH to the Wysedotte Tribe of Olklnhoma and 202/610th
to the Wyandotte descendant group. “This division was based on the
respeclive nmnbers of tribal menbers and the absentes Wynndaties as
of the maling of the census rolls far both gronps in 1806, The act re
fects the recapnnendations regarding tho division mado by the Secre:
tary of the Interior at the Lime Lhe awards in these Lwve dockets weee
eing undertaken.

I wens assnmed (hat the beneficinry entities of dockets 212 and 213
would Lo the same as thoso in the ailier awards (dockels 139 aud
141) ; howovor, fuvtlier researeh by the Duorean of Indian Aflairs has
east. doubl on the equily af the division formnla. After Uo acl of
Decembor 20, 1982, and before the distribution of (hose funds, the
Wynndotte Tribe also began expressing similar eoncerns about the
Jivision formula develapud by the Dureaw for doclkets 139 and 1M1
Decouso of the serious concerns of both tha Burean and the trile, the
distribution af the mwards under these docleets was halted. Then, inte
in 1983, the W yanclotie Tribe fournd Lhal the Leibal membarship Lotaled
aboul 2,767 whils the numbers of known Jdescendants did nol appeat
to be pronfer than flh. The Ialter figura had heen based primarily oo
names and nddresses miled to Lhe Minmi, Oklnhoma Agency of the
Bueenn of Indian Affnivs nnd the estimates of knowledgenble staff of
the Minmi snd Muskogee aguneies. 1L beenme clear Lo the Burenu uf

Lnclian Affairs that the division found in the 1982 act wonld resull

in a disproportionate payment 50 large Lo the descendants that it was
impossible for themn to averiook. It is now the position of the urean
of Indian Aflairs that a more squitable division can bo mnde hazet
upon envrent volls. 5. 0824, in section 3, provides for the division of the
fionels on tha basis of cuvrenl rolls for the twvo beneficinry cittities; and

coction i provides for the rupeal of Pubiic Taw 91-371,

The emumittee notes that il is cleavly within Congross’ power [0
ravise o distribution scheme, without offending the duc process cluse
of the Sth smondment. particnlarl where (1) the distribution hiag 1ot
vel ocenrred, and (2) the legislation can be tied rationnily to the ful-
fillmont of Congress' unique obligntion townrd tha Indians. {See

Delaware Tribal [Husiness Committee v. Wenks, 430 U512 31976). .

S. 2824, section 5{1) provides that 20 pereenl of the triba ghare i
to bo utilized for progeanuing purposes, and administered by the

Lribal husiness commitiee, rather llmu by the Searetary of tha Interisr

g5 Lrustec.
LEMBLATIVE 1HATORY

< ogg4 was introduond by Senntar Nicldes on June 28 .(Iegislnli\'l'
day, June 25), 1981 Gennlor Baran is n epsponsor. ‘The bill wns sub-
Jgeutly refereed to thie Select Commilles on Indinn AMnics for con-
{] held, on Angust &, {984, Lo receive lestinony
s, The conmittee held o buste
which timo it vedocei the

ne
aideralion. A hearingg was
from fednl aml adininisl ration witne
ezt yenting ot Seplember 11, 1NR, »l
1t r--[-u.:tmi~ favoralily, wilh amendinenls.
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_plan poverning the nse of the fund, secrotarinl approv

“chnses, juvestmenty, tribal cemetery maintenance,
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COMAMITENL RECOM RMENPATION AMD TN RULATION OF YfL

. T'ho Select Commiittee on Endinn Adfaiis, moapen business session on
September 1, l!)ﬂ-l\, wilh nquoram present recamnends by a unani-
mous voto that the Senate pass S. 2824 as suwwendesl.

AMENDAMENTE

. Tha Selest Committes on Indian Allais, ol its hosiness session on
’h‘:‘.pu:mhcr L1, 1984, ordered 8. 2824 be veparted with amendments.
Fhesa amendments nee set forth in [ult at the beginning of this re-
port. 1ls purposes ave explained in the section-by-section njl\l\\yf:is that.
follows.

HECTION-BY-BECTION ANALYAIE

Seelion 1@ Authorizes the distribulion of awnrds m dockets No.
30, 14!,, 212, and 213.

.S_e::u‘ml 2: Provides thal the funds referved ta in section §shall e
:“w‘.nmu on Lhe basis of ke papulation of tho orpanized Wyandotte
T'ribe of Oklnhowa and the Absentes Wyandottes, Procedures for Lho
pl":‘pnrullnu of the final rolls of Loll groups ore provided in this
seebion,

Section 8: Pravides for the allueation of the funds referred Lo in
seetion 1, by the Seerelary, Lo the argnnized Wynndotie Tribe ol Ok-
lhoma and Lho Alwentoe Wyandoties in proportion Lo the number
of individunls listed on each groups respeclive volls who were born on,
w priov to the date of chnctment of this net, and nre alive on such dale.

Seclion 4: Provides Uind the funds altocates to the absenlee Wynn-
dotfes and their descendants under section 3 shall be distributed i
the form of per copitn payments to encli individual Nisted on the roll
prepared under section 2 (b).

Seotian 5: Provides 1hai. 80 percent of the fnnds niloented to the
Wyandotte Tribe of Oklahmma under section 3 shall he distributed
in'the farm of per eapiln prymcents lo cnch mentber of the tribe who
was barn on, or prior (o the Jnlc of ennctraent of Lhis acl, nnd is nlive
o such date, 1t further pravides that 20 percent of the funds allo-
enled to (he Wyandotte Tribe of Oklabomn under seclion 3 shall be
wed for Lribal program purposes. The Sceretary shall hold 3100,000
ul such funds in Lenst for Uhe tribe Lo purchase real propertys the por-
lion of stich funds in excess of $100,000 shall be held in teust by the
tribinl nssiness commitiee for the benefit of the tribe; and the interest
and investment neerning on the yorbion of such funds i access of the
2100000 shall be nsed for eduen tionnl scholarships and grants, ntedienl

and henlth needs for tribal members, economic develapinent, Innd kmr-
tribal huilding

At markup, this sectiaon yns
1 inveatment
al of such

mainlenanee, and tribal adininistration.

atdinance and plan, and o suhmission (o the Secrelary waiver of
JintiYity on the parl of tha teibal husinesa comitiee for any lows wineh
may resnft fram the investment of gueli funds,

)

=G
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Reerien & Pravides far par capita puyments to he paid directly to
compelit sdult members entitled to such payments under the act.
And sny per eapita paymenls to which n deceasud individual iy en-
ttied snder (hin et shnfl ba paid to such individual's Leneficiaries,
undar ogulations established by the Seeretary. Amd any por capita
share of funds (o which o legally incompetent individiml v a minar
i5 entitled undur this act will he paid in recordance with the provisions
of seclion ﬂ(hz (3) of T'ublic Law 93-134.

Seefion T: Provides that none of the [unds distribuledl per capita
under this act will be subjeci Lo Federal, State, ov local ncoine Laxes,
or ba considernd as income or resources in detarmining eligibility for
assistaneo undor the Social Security Act, ox in the case ol any per
cenpita share of $2,000 or tess, any other Fedoral or {edarafly assisted
programs.

Snctien 8: Hepeals Poblic Taw 97-37(, the prior distribution act
of Decuinbar 20, 1982,

COBI‘ Anp BonagTany CO:IBII)F_RATI(‘NE

The cost estimatu {or S. 2824, s amended, 05 provided by the Cou-
gressional Budget, Qflice, is outlined below:

11.8. Cononess,
(oxgneastonar. Bunaer Orrice,
Washington, DC, September 14, 1984,
Hon. Mauie Anonrws,
Chairman, Select Clomanitiea on Indian A ffairs, 11.S. Senute, Harl
Senate O ffce Building, Washington, DC.

Dean Ma. Cayarmsran s The Congressional Budget Ofliee hias reviewed
S. 2824, a bill Lo provide for the use and distribution of certain funds
awarded o the \L’yuulnun Tndian Tribe, as avrdeved reported by the
Sennte Select Commitico on Indian Affwirs, Septenther 11, 1984,

Hased an this review, it is expectesdl thal no additionnl cut to the
Federsl Government or to State or Joeal goveramenls would be in-
curred ns a resilt of enactment. of this !agisiatinn. T'he bill would pro-
#1de for tho distribution of approximately $6.1 million for previous
nwards, plus interest, wads to tho WV yandatte Tndinn Txibo by the Tn-
dign Clanns Conmiasion and the 1.8, Conrtof Claims.

If yon wish further details on this estimate, we will be pleasal Lo
provide thun,

Sineerely,
Jaares Brus
{(For Nudolph (1. Penner).

REAULATORY 1BIPACT BTATEMENT

Voapasropho i iny of roln XX VI of the Standding Rules of the Senate

s eaey et arcampuuying p bill to evaluate the vegulatory
arel r Ay |-~s§-q-". that would Le incuried in L‘m‘l'}'ing aul the
toen ettt e e foves thal S, 2824 wiil have o ininhinel inpct an

R B TR TP L R H R UATLI Y A
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KAECUTLYE OOMMUNICATIONA

The legislattvo vepart on S. 224 was not received [rom the De-
nrtment of Tnterior by the cominittee beforn the fifing of this voport.

lowever, the Tollowing testimony was presented by tha Depnretiment
of Inteciar ab the liearing o the bill hald on Aot 6, 1934,

ATATEMENT 01F JOIEN W, VIITZ, BEPUTY ASSISCANT SECURTARY ron INGIAN
AFFAIRS, DEFARTMENT OF TILE IXTERIOR, REFORE THIL SELECT COMMITIRE
ON IMAN AVPAIRYE, U6, BENATE, ON 5. 2R24, A RILL, TO PROYIOY FOIL THE
UEE AND DHATUBUHON OF CERTAINT FUNDBE AWARDED THE W1ANOOTTE
TRINA, ATIQUGT 6, (084

Mr. Chaipnan and members of the enmmitlee, ¥ am plessed to ap-
pesy befors this commitles to present tha views of the Departinent. of
the Interior on S. 2821, a hill ta provide far the uso and distribution of
certnin funds nwa rded the Wyandotte Tribe.

We recommend onnctnent of the bill if amended ns suggester,

S. 2624 provides for the divisian of judgment funds botween Lhe or-
ganized 1V yandotlo Tribe of Oldahomn and the Wyandalle descendant.
grovp also known ns Absentee W yandottes. “The bill seeks to repenl a
1982 nct. for Lho disposilion of earlier Wyandolle awards on the
prounds Lhat. the formula for the division of (he frads, as eoutained in
that. nct, is inequitable. S. 2694 nlso provides fov the ulilization of the
tribal sharo mu‘ the descendant shinro.

Pertinent hizrlorical barkgrond .

Be, iuu'mg in 1795, after the defent of Litle Turtla at the boltle
of Tallen 1imbiers, the \Wynndlaties, earlier known as Tlurons, began
ceding their lands in varions treaties wilh the United States. In 1812,
when they ceded twir Jast lande at the Treaty of Upper Sandusky, the
Wryandotles ageeed lo wmove lo o reservation west of the Mississippi.
T 1843, pursuant 1o this agieement, the Wynandotles settled on a res.
ervalion in eostern Iansas ot Innd ll’my had purchased from the Dela-
ware Tribe :

In 1855, ot the Trenly of Washiagton, n majority of the Wyamlobles
ageeed o allol their fvnmls in severalty mnd become cilizens of the
Uniled States, The remainder of the members maintained theic tribal
stalus. The great tide of migration into Kanans and the pra-Civil War
strife which accompanicd it vesulted in many of the Wyandotles losing
their atlotments. ‘To esenpe this situation o band of 200 Wyandolles
wmoved in 1857 Lo Lthe Inilian Lerritory and lived nnang the Sencea, The
Civil War cawsed both the Wyandotta and the Sencca to irtyeal Lo
Cansas whors they remmined ynbil 1865, In 1867, nfter returning o the
Indian territory, by Lhe torms af the Omnibus Troaty of that year Lha
Wyandofte reeoived their ownt reservation. That reservalion ywns ni-
lotted in 1893 o

The Wyandotte Trile of Oklaliomn adopted n constitution and by
laws, pursuant Lo tho provisions of Ure Oldaliomna Indian Welfare Act
of 1936, which was ratifiod on July 24, 1937, Asn result of the “lniming
tion® policy, Waderal aupervision over the Wyandotte Tribe of Okls

Yot was ended wmler the nel of August ), 19506 (700 Stat. ke The

84
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Usaim was testoced ta Federal statug by the act of My 14, 1978 (92
Stat. 246},

The Wyandotles who took lnnd allotinents in ICansas under the pro-
vigions of the treaty of January 31, 1855, heenme )mmmins the Citizen
or Absentee Wyaudotta Lndisns. Owing to the often Yiolent atmos-
phere and the increased seltfeinent in the lansas nren nany of these
people Jost their lnnda and drifted townrd the Quapaw Aguncy Lo join
the other memnbers of the Lribe,

Many of these, about Lo hondreed, applied ta the Quapsw Agency
tno lake to participats in the allotnent of the Wyandotte Innds here.
The net of Angush, 16, 1804 (28 Stat. 266, 301}, contnined a provision
for Lhem Lo ba allotted elsewhere in the Indian tevritory. The act of
June 10, 1B8G (29 Stat. 321), specified that Jands of the Choctaw and
Chichnsnw Nalions were (o he used. Under the provisions of that nel
a roll of the cligible Absentee Wyandotles wis prepared by Special
Agent Joel T. Ohve.

For various veasons, the Absenfee Wyandoltes wern not able to
secute allotinents on the Chotaw and Chiclinsaw fands per the 1636
Acl. To rectify this situntion, the nct of April 28, 1904 (33 Stat. 519),
provided that those persons on the Olive Rtoll be allowed Lo choose 8O-
nere allotments from the public donmin, The result of this acl is that
the Absentec Wyandottes took nllotuents on the pubilic lands through-
oul the Uniled States and consed to waintain any tribal afilintion.

Buackyround of the awaris o

On August 17, 1078, the Indian Chuims Conmission in docket, 139
awarded $561,424.21 to the Wynndotle Tribe ns it was constituted in
1805, This wward represenls the Wynndotte shave of tho sdditionnl
compensatlion made to 5 Lribes who ceded abont 3 million neregin m..\th
centrnl Olio under the Fort Industry Trealy of July 4, 1805 (7 Stat.
67). Funds to cover Uhis sward were approprinted on Qctober 33, 1078.
On January 19,1979, the U.S. Courl. of Claims in doelet 141 nwncded
€2,348,679.60 (o Uhie Wynndotte "Tribe as it was constituted on Jaummry
4, 1819, as addittonnl compensation for 2,042,233 acres of Innd in no‘rl!l-
weslern Ohio coded under the tientics nf September 29, 1817 (7 bln}:
160), nnd September 17, 1818 (7 Stal. l?i&)."l’hc funds Lo cm‘lcr lg:)s
award were appropristed on Mareh 2, 1979, Fhe act ol Decem »;9_1 *,
1982 (Public ,aw‘.l'l-:i'l]’ prnvidnf;lfgxd"llm division nud use and distei-

i unds in dockel 139 nig . i

|mg(‘1"_?:,:f:::y 20, 1983, n new Wyum\nlln‘xpvnrd tolaling f}‘).()(i].,.()()()
wns approprinted in dockets 912 and 213. ‘The nward dorives {rom

w claim for the fair market value of lands ceded undor {ho treaties

of 1832, 1836, nod 1HAZ; and from an wecounting claim for
handling of tribal lands and monies, o

m‘g( ‘.:,8’51 pravides for the divigion nned use nud (h:;lr'lhu(.mn of all
‘ol t.hc abave nwacds and repeals the net of Decwnber 20, 1082,

the

ftecommendations ' o

The act of December 20, 1082 {'ublic ‘Lawrﬂ'f-\'!l'l) d]lvul‘({ﬂ;; the
fonds in dockels 139 md 141 in torms of J()B/.-l()f,hf'; ‘u? l.]n.u, ) 'yut_l;
datte Tribe nnd 202/610Uhs to the dr,:a':uuhn(. group. This < ‘/:;S"-)"[ is
Tarotd on (ha reepretive numbers of tribal members andd the A ;s-.!,xf;‘.;}r-.
Wenndottes as of the mnking of censim rallg for both groupy 1 18906,

Document: 010110563551
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The net reflects the recommendations regarding division inade by the
Sceretary of the Inlorior al the time the awards waro being handled.

It was elear thut the heneficiary ontities nf doclets 219 and 213
would ba the sume as thoso in the earlier awards; hewever, our con-
Linuing research hogon te cast doubt on the equity of ths divisien
formuin and resulling frastions or percentages. AL about that time,
menning late last year, the Wyandatto Tribe i)egnu axpressing gunilac
concerny and found, as we did, that the tribal membership totaled
about 2,757 while the numbers of known descendanta did not appenr
to bo grenter than 535, The latter Bgure has been Iargely bnact& on
nomes and addresses muiled to the Miami, OX, Agency of the Itu-
reant of Indian Allnirg and the estimates of knowledgeablo stafl in
Muskogea and AMinmi. It became clear, therefore, that tha division
found in tho act weuld result in disproportionately Inrgo payments
to the descondents, ru inequity concarning which wa could not remain
silent. It is now onr positian, in fact, that whether ar not the respoe-
live figures beenme known wa would have been advised to proposo
& divigion based on current rolls.

S. 2824, in scclion 3, provides for tha division of the funds an the
basis of current rolls for the twwo beneliciary ontities; snd in section 8
rmvi(!cs for the ropeal of Public Law 97-371. e strongly support
oth provisions.

The bill does, however, pose & problem in seetion 5 (1) coucerning the
lisposition of progruuing funds of the Vyandatte “Urilie of Okla-
loma. Twonty percont of the fribal shave is {o be utilized {or program.
ing pucrposes; however, it is nol provided that such funds be held in
trust by the Sccretary. Whilo this section of S. 2621 generally con-
forms with a tribal resolution for tho disposition of thc‘ﬁuml'; (rosolu-
tion No. 020484\ of Felirunry 4, 1084}, the provision is in conflict with
our obligatiou Lo protect and enhance such funds until they nre actual-
Iy expended for programing purpeses. S. 2824 would remars the pro-
graming funds from trust sintus in that the bill substitutes the tribal
Lusiness commities for tho Secretary of the Interior as trustee.

The bill contains somne langunge concerning the preparation of rolls,
or concerning enrollment insofar as the division of the funds is
affected, that is ambiguous or otherwiso unclear. These prablems aro
found in section 2 nnfscclion 7 ta clavify or correct such situalions we
offer following amendments: :

Proposed amendments

Concerning the handling of the tribal programing fuads we recom-
mend that section 5 (1) be mnended by inserting in line 3 after tho teem
“shall® the following: “be invested by the Secretary and ulilized by
tho Trihal Businoss Commitfes on an annual budgetary basis, subject
to tha appprovst of the Secretary, and * * *%. . .

We recommend Lhat seetion 5{b) (2) and (3) be combined as n new
section 5(b) (2) ta cead:

the portion of such funds in excess af $100,000 shall ba atil-
ized for (A) higher education. inclding grants-in-aid and
scholushing; (I3) medieal and health needs, including pros.
thelies; (¢} econamic development. pragrns: (D) laml se
suisition; (B) tribal inveatment prageam; (I7) tribal came-

4]
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tary inaintennnee; (Q) tribnl buildingsintenancay and (1I)
tribal administeation.

Regarding enrollnont provisions we recommend that the following
centence be nddnl to seetion 2(b) (2) : “In the cvent tie desdline dals
falls on holidny or weekend; the TJeadline date shiall bo the next work-
ing day.” .

Section 2(b) (3) (A) is unclear ns Lo shether vejected applicants
may appeal, und if so whether {he Seerctary’s decision would bo final.
Wa reconunend the deletion of this subseetion. Tho following subpara-

rraph (13) appenrs lo Qefent the division appronch found 1m S. o8
in that it is impossible Lo nllocate tribal and descendunt shares in an
equitable manner until the respectivo rofls are linnlized. We recom-
mensl the deletion of this subscction.
Section 2(b) (4) (B), to avaid confusion, should bu amended to read:
{ Absontee Wyandolles as provided i

“he preparation of the soll o

section 2(B) (1), and.” .
In section 2(b) (1) (c) we recommend that the teom “npy" bo

changed to “must” and Lhat the following be added: “A pplications
shall not be furnished lo porsons requesting snime after the dendlive
date.” )

In order to make section T of 5. 2824 consistent with proyisions of
tho Tadinn Judgment Funds Act, wo recomnmentl that it be amerided to

read @

Sre. 7. None of the funds distributed per eapita or held in
trust undor this Act for progrn mming shall be subject to Fesd-
eral or Stale incoms laxes, nor shalt such funds nor their
availability Lo considered a8 income or resources nor other-
wiso ntilized as the basis for denying ot reducing the finan-
cial nssistance or other benefila to w rieh such houscholit or
member would othermise be entitled under the Sociel Secnrity
Act or, except for per cnpits shares in excess of $2,000, and

R g

Federal or federally essisted programs.
This concludes my preprred stntement. T will be ploased Lo ansiver
any questions you or members of the cormmillee may have.

GCHANOGES TN EXISTING LAY

h suhsection 12 of rule KXVI of the Standing
Rules of tha Sennte, Lhe commitlec stales ns Tollows: It is the opinion
of Ure commiliee that it is necessary to dispenso with the requiremenls
of this subsection to expedite Use business of the Seoate.

In compliance wit

@)
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(4) There are authorized Lo be appropriated for the purpose of
conducting the studies of the river named in subparagraphs (23
through (56) such sums as may be necessary, but not more than
$4,060,000. There are wuthorized to be approporiated for the pur-
pose of conducting the studics of the rivers named in subpara
graphs (59) through (76) such sums as may be necessary. There are
cuthorized lo be appropriated for the purpese of conducting the
study of the river numed in parograph (99) such sums as may le
necessary.

[(41)i (5) The studies of the rivers in paragraphs (77 through (88
shali be completed and reports transmitted thereon net later than
three full fiscal years.from dale of enactment of {lids paragraph.
For the rivers lisled in paragraphs (TT), (78), and {79 Lthe sludies
prepared and transmiiled to the Congress pursuant to section
165(c) of the Maval Petroleum Reserves Porduction Act of 1976
(Public Law $4-208) [42 USCS §6505] shall satis{y 1he reeguire
ments of this zection. :

[(8)] ¢67 Studies of rivers lisled in paragraphs (80) and (81} shall be
compleled, and reports submitted within and nol laler than the
time when the Bristol Bay Cooperative Region-Plan is submitied to
Congress in accordance with seciion 1204 of the Alaska National
Interest Lands Conservation Act.

o
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: PROVIDING FOR THE USE AND DISTRIBUTION OF CERTAIN
; FUNDS AWARTIED TQ THE WYANDOITE TRIBE OF CKLA-
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Sreremurn 2, 1984, - Commitisd to the Cummitice of the Whole Tlouse on the State
of the Unian and ordered te be printed

Mr, Uparz; from the Commitiee on Tnterior and Insular Affairs,
submiited the fellowing

REPORT
{To accampany ILR (2213

1Including cost estimate of the Congressicenal Budgat Office]

The Committes on Interior and Insufar Aflairs, to whom was re-
ferred the hill (H.R. 6221} Lo provide for the use and disiribution of
cerlain funds awarded to the Wyandotte Tribe of Oklahoma,
having considered the seme, report favorably thereon without
amendment and recomnmend thai the bill do pass.

PURrose

The purpese of H.R. 6221 is to provide for the use and distriba-
tion of funds awarded lo the Wyandotte Indian Tribe by the Indian
Claims Commission and the Court of Claims in dockels numbered
14, 141, 212 and 13, FL.R. 6221 also repeals a previous law, en-
acled in 1682 which provided for the use and distribution of funds
nwarded in dockets Mos, 139 and 141,

Dacrarouxnn

The mwards were made v the Tribe in the four deckels as fol-
lows:

(1) $61,424.21 was awarded in docket 139 to the Wyandotle
Trika by the Indian Claims Commission in 1978 as a@dmoz)al
compmfsation for 8,000,000 acres in north central Chio which
the Tribe ceded to the United States under the Fort [ndustry
Treaty of 1805, The Tribe has shared these landg with four
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other Tribes. Funds Lo cover this award were approprialed cn
October 31, 1578,

(2) $2,348,670.60 was awarded to the Tribe in docket 141 hy
ihe Court of Claims as additional compensation for 2,032,283
acres of land in norihwestern Ohlo ceded by the Tribe under
two treaties with the United States in 1217 and 1848, Funds {o
cover Lthis award were appropriated on March 2, 1974,

(3) $200,000 was awarded o the Tribe in dockets 212 and 213.
The award derives {rom a claim for the fair market value of
lands ceded under the treuties of 1832, 18306 and 1842; and [tom
an aceounting claim for the handling of {ribal lands and
monies by the United States.

The judgment awards jn ithese dockets will benefit the Wyan-
dotte Trihe of Oklahoma arnd a group of Wyandoile descendants
also known as the Ahscntee Wyandobies. This Absentea group is
made up of persons who are on a roll ar who are descendants of
persons on a roll dated November 15, 1886 and corrected October
28, 1904, This roll, also known as the Olive Holl, was compiled by
Joel T. Olivehin order fo register those Wyandolies who had failed
fo register atithe Quapaw Agency with the rest of the Tribe and
who were subsequently given 80 acre allotments from the public
domain. This had the effect of dispersing them throughout the
United States.

T.L. 97-1271, which was enacted in 1082 i being repealed beciuse
the formula used io divide the funds between the Wyandotte Tribe
of Qklahoma and the Absentee Wyandotie group would have re
sulted in some incquities. The formula divided these funds as ful
lows: 308/510th to the Wyandotte Tribe of Qklahoma and 202/
510th Lo the Wyandotie descendent group. This division vwas based
on the respective numbers of tribal members and abseniee Wyan-
dottes as of the making of the censzus rolls for both groups in 1285

Aftor the Acl was passed, both the Depariment of the Interior
and the Tribe began fo express seripus concern about the formula
used in dividing the awards. In 1983, the Wyandoite Tribe found
that its tribal membership exceeded some 2,757 individuals while
the descendant group appeared to he o greater than 535 individ-
uals. Therefure, it bacame clear that the division used in the 1982
Act would result in disproportionale payiments to the descendants.

1t is now the position of the Bureau of Indian Alfzirs that a more
equitable division can be made based on current rolls. TLR. 6221 di-
vides the funds between the two groups along current population
in the lwo groups. )

Although P.L. 97-471, which provides for the distribution of
funds in deckets mumbered 13% and 141 was enacted in 1982, ils
repeal by I1.R. 6221 will nol create any sdminist-utive prohlems as
none of the funds has yel been distributed by the Department of
the Interior.

SRCTION-BY-SECTION ANALYSIE

Section 1 provides that notwithstauding the Act of October 1
1973 (25 U.S.C. 1401, et seq.) as amended, the funds awarded to the
Wyandotte Tribe by the Indian Claims Commission and the Ceart

88’
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of Claims in dockets numbered 189, 141, 212 and 213 shall be used

end distribuled as provided in this Act. The section also repeals the
Act of December 20, 1832 which provided for the distribution of
funds awarded {o the Wyandotte Tribe in dockels numbersd 129
and 141,

Ssetion 2(a) provides for the preparation of a rell of all members
of the Wyandotte Tribe of Oklahoma who were born on or bhefore
the date of enactment of this Act.

Subsiection () provides [or a preparation by the Secrelary of the
Interior of a roll of all individuals who were born on o1 beltre the
date of the enactment of this Act and were alive when this Act was
enacted and are lisled in or are dezcendants of individuals listed on
a roll compiled by Joel T. Olive, dated November 18, 1898 and enti-
tled “Census of Absentee or Cilizen Wyandotte Tndians”. Individ-
uals have until 90 days alter passape of Lhis Act Lo subinit applica-
livz for enrollment Lo the Secretary. The determination of the Sec-
relary with respect to enrollment of such individuals once finalized
shall not be reviswahle in anv court.

The Secrotury shall publish in the Federal Register and in
such loeal medin he deemsz appropriate the provisions of this
and an explanalion of ihis legislation,

Seetion 3 provides that within 90 days afler the rolls reguired in
section 2 hiave been completed, the Secrotary shall divide the funds
deseribed 1o section 1 between the Wyandotle Tribe and the Absen-
tee Wyandettes, The allecation of the funde between the two
groups shall be based on the respective number of individuals con-
tuined in the iwo rolls compiled according fo section 2 of this bill
Each group shall receive an amount whieh bears the same propor-
tion to thie total amount of £he Munds as the number of individuals
listed on its roll bears to the sum of all individuals listed on both
rells.

Section 4 provides thal funds allocated to the Absentee Wyan-
doltes and their descendants shall be distributed in the form of per
capita payments.

Section 5 provides for the distributicn of the funds allocated to
the Wyandoite Tribe. Eighty percent of such funds shall be distrib-
cted in the form of per capita payments io the members of the
tribe and twenily percent shall be used and distributed lor tribal
srograms. The approval of e Secretary of the Interior shall not
be required before the funds are disiributed by the Tribe under this
Act and the Secretary shall have no further trust resporsibilities
towards these funds provided that he may take such actions as are
appropriate to enforce the requirements of this Act.

Seztion G provides for the payments of the per capita share to {1}
competent adult individuals directly to them, (2) deceased individ-
uals 4o such heneficiarics as determined under regulations pre-
scribed by the Secretary and (3) incompetent individuals and
minors according to the Act of October 14, 1973, as amended.

The seclivn also provides that none of the funds distributed or
made available under this Act shall be subject io Federal, State or
tocal income tuxes nor shall they be cansidered 25 income in deter-
mining eligibility or assistance under the Social Security Act.
Funds ailoraled under this Act to distribiate per ecapiia share of

any
Act
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$?,f}QO or less _shall not he considerad as income for determining el
gibility or assistance under any Federal, State or loeal progam.

Cosr axp Bubaer Aoty CoMrLIANCE

There are no expenditures authorized in this lecislation. Funds
to cover these awards have already hoen appropriated, The cost
analysis prepared by the Congressioral Budget Office, whirh the
Comiitiee adopts as its own, follows: ’

s

U.8. CoNaness,
ConnrEgsioNaL Bunayr DFrFicE,
Washingion, DC, September 19, 1984,
Hon, Moreas K. Upawr,
Clmu;rnu.'x., Committee on Inft;.rzfpr and Insular Afjairs, House of
ﬁ;grescntatwes, Lengworth Heuse Office Building, Washington,

DrAr Mu. Coamrman: The Congressional Budget Office has re-
viewed H.R. 6221, a bill to provide for the vse and distribution of
certain furds-awarded to the Wyandotie Tribe of klahoma, as or-
dered reported by the House Committes on Interior and Insular Af
fairs, Seplembetr 19, 1984,

Besed on this review, we expect that no additional costs o the
federal government or to state or lncal governmenis weuld be in-
curred as a result of the enactment of this lepislation. The hill
would provide for the distribution of approximately $6.1 million for
previous awards, _plus interest, made to the Wyandotie Indian
Tribe by the Indian Claims Commission and the U.S. Court of
Claims.

I you wish further details on this estimate, we will be oleased to
provide them. ’

Sincerely,
RupoLrs G. PrnxER, Direcior,

INFLATIONARY TMPACT STATEMENT
Enactment of JLR. 6221 will have no inflationary impact.
OVERSIGHT STATEMENT

No specific oversight activities were undertaken by the Commit-
tee and no recommendations were submitted to the Commitlee pur-
suant to Rule X, Clause 2(b12.

CoMMITTEE RECOMMENDATION

T‘he1CommiLLee on Interior and Insular Affairs, by voice vote, ap-
proved the bill and recommends its enactment by the ITouse.

DEPARTMENTAL REPORT

Although the Committes did not receive any Departmental
Repart on the bill, it notes that witnesses for the Admministration
testified in favor of the bill during hearings held by the Senate
Sclect Committee on Indian Affairs on a similar bill, 8. 2324,
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CLUAMGES 1IN EXISTING Law

In compiiance with clause 3 of rule XIH of the Rules of the
House of Representatives, changes in exisiing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted fs enclosed in black brackels, new matter is printed in italig,
existing law in which no change is proposed iz shown in voman):

Acr of DEcEnuER 20, 1982 (306 Srav. 18131

[Be it enccted by the Senate and Huuse of Representatives of the
United States of America in Congress assembled, That, nolwith-
stending any oiher provision of law. the funds appropriated on Oc-
tober 31, 1978, and March 2, 1979, in accordance with section 1302
of the Supplemental Appropriation Act {31 TL.S.C. 724A), in salis-
action of judgmenis gracted to the Wyandot (hereinafter “Wyan-
dotte”} Tribe in docket 139 by the Indian Claims Commissicn and
in docket 14] by the linited States Court of Claiins, less atiorney
fees and litigation expenses, inciuding all interesc and investment
income zecrued, shall be nsed and disiributed as herein provided.

Sec. 2. The Secretary of the Interior (hereinafter "Scerelary™)
shull divide the funds belween the Wyandotie Tribe of Oklahoma
and the ahsentes Wyandotia descendants as {ollows:

30%/610Cths to the Wyandotte Trihe of Okishama; and

202/510ths Lo the absentee Wyandotle descendants. .

Ske. 3. The Wyandoite Tribe of Oklzhoma’s share shall be dis-
tributed as follows: )

fa) A roll shail be prepared, in accordance with the pro-
cedures enucted by the tribal government budy and approved
by the Secretary. of all members of the Wyandotte Tribe of
Oklahoma who were born on or prior to and living on the daie
of this Act. Subsequent to the preparation of this roll, the Sec-
retary shall make a per capital distribution of 80 per centum
of the Wyandatie Trine of Oklahoma's share of the funds, in a
sum as equal as possible, {6 all persons lisled on this ml‘!. Any
amount remaining after the per capital payment shall be ula-
lized as provided in section 3(bY2)ii: of this Aet.

(b} The remaining 20 per cenlum shall be utilized as follows:

T (1) A sum of $106,000 shall Le utilized fe purchase land

fur ihe tribe ta be held in trusi status by the Secrelary.

(%) The balance shall be invesied hy the Secretary, pur-

suant {o the Act of June 24, 1988 (25 U.B.C. 162a). The in-

terest and investment income acerued shall be immediate-

ly availuble to the Wyandolte Tribe of Oklzhoma upon the

approval of the Secretary of the tribe's plan of operation

and budget as set forth in Wyandotte Tribe of Oklahoma

Resolution Numbered 9470, adopted September 4, 1979, as
follows:

(it 33% per contum shall be ulilized toward the
upkeep and maintenance of the Wyandette Cultural
Center and other siles as may in the future be devel-
oped by the tribe - o

(ii) 3% per centum shall be utilized for the upkeep
and maintenance of the Wyandotte Tribal Cemectery
at Wyandotte, Oklohoma.
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(i) 3% per centum shall be placed in the custedy
of the secrelary/ireasurer of the fribe and, with the
approval of the Business Commitlee of the Wyandotic
Tribe of Oklahoma, uttlized for the administration of
the tribe: Provided, That none of these funds be ex-
pended for salaries.

Sra. 4. A roll shall be preparcd by the Secreiary of persons: not
merabers of the Wyandoile Trike of Oklahoma, on, or lineally de-
scended from persans on, the “Census of Absenlee or Citizen Wyan-
dotie Indians” eompiled Ly Joel T. Olive, dated November 18, 1806,
as corrected in circular of Octoher 28, 1904, by W. A. Richards,
Commissioner of the General Land Qifice; and born on or pricr to
and living on the date of this Act. The Secretary’s delerminalion
concerning eligihility for inclusion on tiis roll shall e final, Subse-
quent to the preparation of this roll, the Secrelary shall make o
per capita distribution, of the absentee Wyandotte's shares, in a
swn as cqual as possible, to all persons listed on this rofl

Suc. 5. The per capita shares of living competent adults shall be
paid directly to them. Per capita shares of decensed individual
beneficiaries shall be determined as distributed pursuant to regula-
tions preseribed by the Secrotary. Per capita shaves of jegal incont
pekants and per capita shares of individuals under age eighteen
shall be paid in accordance with such procedurcs, including the es
tablishment of Lrusts, as the Secretary determines to be necessary
to prolect the interest of sueh indjviduals,

Sec. 6. None of Lhe funds distributed under this Act shall be subr
ject to Federal or State income taxes or be considered incogme ar
resources in deiermining eligibility for or the amount of assistance
under the Social Security Act.

Sec. 7. The Secretary of the Interior is authorized to preseribe
rules and regulaticns to carry out the provisions of this Act.]

ARROGATION OF PRIOR PLAN, REPEAL OF PRIOR DISTRIBUTION or
JUDGMENT FUNDS ACT

Secrion 1. ta) Notwithetanding the Act entitled “An Act fo pro-
vide for the use ond distribution of funds appropriated in salisfuc
tion of certain judgments of the Indian Claims Commission end the
United States Couwrt of Claims, and for other purposes.” and ap-.
proved October 19, 1973 (25 U.S.C. 1401, el seq.). or any other regulo
tion or plan promulgated by the Secretary pursuant to such Aet, !f:(
funds appropricted in satisfaction of the judgments aparded fo the
Wyandaite Tribe of Oklahoma in— ) )

(1) docket numbered 139 before the Indian Claims Comms:
sinn,

oot (2) dochet nwmbered 141 before the United Stales Court of f

Claims, and - L )

(3] dockets numbered 212 and £13 before the Uniled States
Claims Cowrt, ) ) .
tother than funds appropriated for the payment of ctlorney fees of

litigation expenses) and any interest or investment ingome acertied

or uceruing (on or before the date of the aliveation of funds pursit
ant fo section (b)) on the umeunt of such judgments shall be
ane distrituted as provided in this Acl,

weed 3

T

(0] The Act entitled “An Ael to provide for the use and distribu-
lion of funds to the Waandot Tribe of Indions in docket I-S‘the;"'ore
lg‘ze Indz;a.n. Claims Comvnission and docket 141 before the United
States Court of Claims, and for other purposes.” and approved De-
sember 20, 1983, is hereby repealed. T

PREPARATION QF TIE ROLL OF MEMBERS OF THE WYANDOTYL T'RIRE
O K LAHOMA AND THE ROLL OF ANSENTEE WYANDOTTES

Sec 2 {al In accordance with such procedures as mav be edopied
hy the (ribal governing body of the Wyandotie Tribe of Ohiahoma
cind approved by the Secrefary of the Interior (hereinafter in this
Aet referred to as the “Secrefury ™) such tribal governing body shall
take such steps as muy be necessary to ensure that the roll of mem-
bers of such (ribe includes ull members of the tribe born on or before
the date of the enactment of this Act, ’ o e

(BX1) The Scerctary shall prepare o roll of wll individuals who—

P (’;—"l) were born on or before the date of the enactment of this
Act,

(Bl are alive on the date of the enaciment of this Act, and
_(C—.J arg listed in, or are lineol desvendanis of individuals
listed in, the eompilation entitled “Census of Absentee or Citi-
zen Wyandotle Indians™ compiled by Joel T Olive and dated
}s:ovembe_r I8 1836 (as corrected by W. A. Richards, Compris-
°,znmr1e;{)% the General Land Office, in o circulor dated Octoher
28 19040

(i‘.?App:_’zs‘:(ztzor_ns for enroliment of individicals under paragraph (1)
ny be frfegi with the Sccretary fin sueh manner o the Secrelary
shall preseribel before the end of the 90-dey perind beginning on the
daie of the enactment of this Act. o B i

) riu’ffz%) The .Ser-m_-imj.' shall delermine whether an individual who
fhcg an applicaiion under paragraph (2} is eligible lo be enrolled
wnder paragraph i1) The initial determinction of the Secretary with
rspect to the enrollment of any such individual shall be made
before the end of the 180.day period beginning on the dafe of the
enaetment of this Act. The final determination of the Secretary with
respeel to the enrollment of any such individusl shall not be re-
viceeedle in any court. )

(131 Any review by the Secretary of an initiul determinution of the
Secretary with respect to the euroliment of any individual wunder
{qugmph (1} shall not deloy the allocation of funds pursuant to
toction JE0) or any distribution of funds under seelion 4 or 5.

130 The Secretary shall publish, in the Federal Register and in such
1’:?.11' media as the Secrelary may determine ta be c:‘;ar..',nvj;'r'imfe, nuiice
of—

(A} the provisions of this Act that provide for « per capila
disiribution lo Abseniee Wyandoties and their descendanis,

STEX . T . . !

(71} the preparation of the roll described in paragraph (1), and

HE {C} the procedures established purswant to parcgraph ¢3) for

filing opplications for earollment on such roll and the final
(rh'.-fe o which such applications may be filed with the Secre-
iy
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ALLOUATION OF FUNDS TO THE WYANDUOTTE TRIBE OF QRLAHOMA AND
THE ABSENTEE WYANDOTTES

Sec. 4. (a) Before the end of the 80-dey period beginning on the
lafer of —
(1} the date by which any action required under section 2a!
relating to the roll of members of the tribe is completed, or
(2} the date on which the roll prepard by the Secrelary pursu-
ant ta seition 2(b) is completed,
the Seeretary shall divide the funds deseribed in section ] beligern
the Wyandutle Tribe of Qhiehoma und the Alsentee Wyandotics (as
a group) in the manner provided in subsection (bl
(b) The Secretary shall allocate lo the Wyandotle Tribe and to the
Absentee Wyandoties an umount which bears the sume propartion fo
the total amownt of the funds desoribad in section T as the number
of individunls listed on the roll referred Lo in suhsection (aki) or
(X2} as the case may be, who are living on e dete of the enact-
ment of this Act bears to the sum of the numbers of individuals on
each such roll whe are Nving on sueh dale. -
*

DISTRIBUTION TO ABSENTER WWYANDOTTES

SEee. 4. The funds ollocaied (o the Absentee Wyundoties and their
descendants pursuant lo section 80} shall be distributed in the form
of per capifa payments, in sums as equal as possible, to each indi-
vidual lisied on the roll prepared by the Secretary pursuant to soc
tion Zhb).

DISTRIBUTION TO WYANDOTTE 2RIRE OF OKLAHOMA

Sec. 5. (@) Eighty percent of the funds allocated io the Wyandaite
Tribe of Ohlahoma pursuani lo section 5} shall be distributed in
the form of per capita payments, in sums as egual us possible fo
each member of such Tribe who— _

(1} was born on or before the date of the encetment of this
Aet, and
(3) is living on such dale i N

(B) Twenty percent of the funds allocoted la the Wyandotie Trikc
of Oklahoma pursuani to section $ib) shail be used and distrifuicd
in gccorlance with the following general plan:

(1) A sum of $100,000 of such funds shall be usedd for the pur-
chase of real property which shall be held in trust by the Secre-
tary for the bencfit of such Tribe. X .

(2) The amount of such funds in excess of $100,000 shall be
held in trust by the Tribal Business Comumittee of such Trile
for the benefit of such Tribe. ) L

(3) Any interest or investment income aceruing on the funds
descriled in paragraph (2} may be used by the dribal Business
Commiltee of such Tribe for any of the fallowing purposes:

(A} Education of the members of such Tribe (including
grants-in-aid or scholarships).

(B) Medical or health needs of the members of such Tribe
(including prosthetics). L.

(C} Eeanomic development for the benefit of such Trike.

(1) Land purchases for the use and benefit of such Trike.
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(E) Investments for the benefit of such Tribe.
(I} Tribal cemelery maintenance,

() Tribal building meintenance.

{H) Tribal adminisiraiion.

{eX1) Excepi as provided in poragraph (2) and notwithstanding
any other provision of lmw, the epproval of the Seerctary for any
poymen! or distribufion by the Wyandotte Tribe of Oklahoma of any
funds described in subsection (b) (on or ofter the date such funds are
allogated prsvant fo section §rb)) shall not be required and the Sec-
retary shall have no further trust responsibility for the investment,
superyision, administration, or expenditure of such funds,

(2} The Secretary muy take such action as the Secretary may deter
n’lz'_.'tc-—im be necessary and appropriate Lo enforce Ule requiremenis of
Uirs Act.

MANNER QF PER CAPITA DISTRIBUTION, TREATMENT OF AMQOUNTS PAID
Gt DISTRIBUTEDR

Ser. 8. (o) Any payment of @ per capita share of funds to which o
living, competent adull is cntitled under this Act shall be paid di-
rectly {o such adult,

(0} Ay per capila share of funds to which a deceased individual
is entitfed under this Act shall be paid, and the beneficiories there-
of determined, under regulations preseribed by the Secretary.

el Any per capila share of funds to which a lfegally incompetent
individuul aor a minor is entttied under thiz Act shall be paid in
accordonce with the requirements of seetion N5} of the Act enti-
ted “dn Act to provide Jor the use and distribution of funds appro-
priated in satisfaction of cerfain judgmenis of the Indian Claims
Comarission and the United Siates Court of Claims, and for other
juirposes.” and approved October 13, 1978 (25 ULS.C 1401, el seq.).

td] None of the funds distributed per capifa under this Act or
made qvailable under this Act for any tribal program shall be—

(1} subject to Federal, State, or local income faxes, or
(2] considered as income or resources in delermining cither
cligthility for, or the amount of assistance under—
(A} the Social Securily Act, or
(B} in the case of eny per capita share of £8,000 or less,
any other Federal, Stute, or {ocal programs.

O
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