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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

DEAN S. SENECA,

Plaintiff,

~ Case No.:21-CV-304-WMC

* GREAT LAKES INTER_TRIBAL
COUNCIL, INC,,

95| Hd 12 1907170

Defendant

- DEFENDANT GREAT LAKES INTER-TRIBAL COUNCIL INC,
DOES NOT POSSESS SOVEREIGN IMMUNITY ’

Here comes Mr Dean S. Seneca, MPH, MCURRP, plaintiff, and respectfully summ1ts this brief in

support of his complamt and to counter the motion that Great Lakes Inter-Tribal Council

(GLITC) holds sovereign immunity.

First, Mr. Seneca is not a ser1a1 litigant. He is a person who has beeﬁ severally wronged
| by GLITC and is seekmg Jus‘uce and all he wants is a fair trial (that GLITC is runmng from) but
1S unable to get any of this due to GLITC’s false clalms of immunity, lying and many non-Indian
legal expérts’ misinterprétations of applicable Tribél Nation law. He has had to file several
COmplaints Because GLITC cor‘xtinues to hide behiﬁd the smoke screen of Tribal deereignty that
it reélly doesn’t hold, nor have the member tribes ever grénfed. Mr. Seneca just wants a fair trial.
That’s“it_! GLITC will go to extensivé lengths and will do anything to avoid a trial. All he is ’

requesting is a justice and fairness under the rights provi'ded by the United States Constitution.
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. The injustiees that GLIT.C' inflicted on Mr. Seneca included a Violation of a person’s
protectedvclass, violation of all applicable federal _civil rights laws, openly engaged _in targeted
discrete racial diserimination, no due process, fraud,l retaliation,and employment termination. '
The issues of discrimination, retaliation and no dueprocess h’ave never b.een investigated. An
‘explicit examination by the WI EEO would unveil a clear nattern of attrition and‘diserimination

v targeted'at American Indian Heterosexuai males by GLITC Tribal Leaders and Manag'ement.
Since employment in 2018, eight Native males can be identified that have cireled- throngh
GLITC and were forced to leave.their employment due toinvalid claims of sexual harassrnen_t,'

lies, humors, bully'ing' by GLITC management and other miscellaneous r‘e/asons.
BRIEF IN SUPPORT

Tribal Soxrereignty shonld and can onlyv be awarded to federally recognized Tribal

- Governments. GLITC is not on the list of federally recognized tribes, (please see attachment A
list). Soifereignty in any form cannot be awarded to tribal non-proﬁt organizations, for-proﬁth /
organization, ad hoc - organizations ‘or even Alaska Native corporations (Yelien V. Confederated |
Tribes of Chehalis ReserVation) In Yelien Chief Justice Sonia Sotomayor made it clear that

| - Alaska Native Tribes were eligible to receive CARES ACT money due the deﬁmtion of Alaska
- Natives in the Indlan Self- Determmatlon and Assrstance Act but it was clearly explamed that |

, ’ANCs are not Tnbal Nations and do not possess soi/ere1gn 1nimun1ty Sotomayor went on
further to state this “does not open the door to other Ind1an groups that have not been federally
recognized becoming Indian tribes under 'ISDA.” Moreover, even With_respeet to '_the ANCs,
Sotomayor stressed that the result did not make the ANC s “Indian tribes” for the pﬁfpasés' of

other statutes with different definitions.
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In the United States District Court ND Oklahoma,;Eaglesun Systems Product, Inc‘
(Plaintiff) V. Association of Village Council Presidents (AVCP), _(Defendants) ‘where the motion
by AVCP to dismiss the case because it _is non.—proﬁt. corporation organized under state law and

is entitled to 'soi/ereign irnmunity was‘denied. |
: AVCP claims that it should be treated as a federally reeogmzed Indian tribe beeause it
was formed by Indian trlbes for the purpose of carrylng out governmental functlons “Indian
tribes are ‘domestic dependent nations' that exercise inherent sovereign authority ouer _their ,
members and territ_ories.” Oklahoma 'i“,ax Comm‘n \2 Citizen Band Potawatomi Indian Tribe of
| Oklahoma, 498 UiS. 505, 509 (1991). Although Indian tribes no longer “possess the full
attributes of sovereignty,’ they rernain a ‘separate people, with the power of regulating their
.internal and social relations.” “Santa Clara Pueblo v. Martinez, 436 U.S. 49’,”55 (1978). Qne of
‘the key attributes of sovereignty that the tribes retainis imrnunity from suit. Northern Arapaho'
Tribe v. Harnsberger, 697 F.3d 1272, 1281 (1 Oth Cir.2012). Tribal irnmunity is similar to the :

: ) L
immunity afforded to the states under the Eleventh Amendment, but tribal immunity is a matter

i

of federal :common law that is subject to congressional control and modification. Crowe &
Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1154 (10th Cir.2011). Although tribal immunity is not
co- extensrve w1th a state' s sovereign 1mmun1ty, the Supreme Court has clearly estabhshed that a
" federally recogmzed Indian trlbe has immunity from suit unless that immunity has been
abrogated by Congress or the tribe has_walved its 1mmun1ty. Kiowa Tribe of Oklahoma v.

Manufacturing Technologies, Inc., 523 U.S. 751, 760 (1998).

Even though Alaska Native corporations or reglonal assoc1ations are recogmzed as tr1bes

for limited purposes no court has ever found that these corporatlons or assoc1at10ns possess '

_sovereign 1mmun1ty from suit, because they do not possess key attributes of an independent and
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J

-’self-govermng Indian tribe. Aleman V. Chugach Support Services, Inc 485 F 3d 206, 213 (4th
Cir.2007) (“Whlle the soverelgn immunity of Indlan tribes ‘is a necessary corollary to Indlan

sovereignty and self-governance ., Alaska Native Corporat1ons and the1r sub51d1arles are not.
comparable sov_ereign entities.”); see also Seldovia Native Ass'n, Inc. v. Lujan, 904 F.2d 1335,
1350251 (9th Cir.1'990) (Alaska Native Village corporatiohs are not governing bodiesl ahd’they

- do “not meet one of the basic criteria of an Indian tribe” just like GLITC). ,

, Tribal goverhmerits, as opposed to vregional and village corporations, are the only NatiVe
 entities that possess 'inherent powers ‘o‘f self-goverhment and that can de\relop autonomous

- membership rules. Internal self-gor/errnnent tzvithin a village by a state-authorized rhuhicipal _
government is not an effect1ve alternative when control of the government becomes d11uted by

the growth of a non-Natlve const1tuency The Natrve reglonal and V1llage corporations are

l chartered under state law to perform proprietary, not governmental, functions.

The Bhreau of Indian Affairs maintains a liist of federally recognized tribes that “are = |

| acknoWledged to have the ‘immunities and privileges available toother vfederally acknowledged
lndian Tribes by virtue of their government-tof government '\r/elationship with the United

States....” Indian Ehtities Recognized and Eligible to Receive Services from the United States
Btlreau of Indian Affairs, 75 Fed Reg. 6081001 (Oct l, ’20‘10). Asto Alaska native entities, the |
individual tribes or villages are separately 'listed as Indian tribes, and AVCP is not identified as
arr Indian tribe. Id. As stated in ‘Cohen'sb Handbook of F ederal Indian Law, it is the native villages

that retain the power of self- government:

I understand the courts are trying to do good by p‘roteéting Tribal Nation interest, but they -

are doing more harm than:good when this is right is extended to other entities beyond our Tribal

4/21



- Case: 3:21-cv-00304-wmc Document #: 14 Filed: 10/27/21 Page 5 of 21

Nations. Espeéially when this right is extended to unethical, cbrrupt Tribal non-profit

organizations.

In Aleman v. Chugach Support Servs., Inc. a three-judge panel said the same protections
did not extend to a different federal law that bars discrimination on the basis Qf race or national
origin. The court said Chugach Alaska, an Alaska Native regional corporation, doesn't fall in the
same category as tribal governiﬁg:nts. Judge J. Harvie Wilkinson wrote in the 19-page opinion.
"While the sovereign immunity of Indian tribes is a necessary c;)rollary to Indian sovereignty
and self-governance, Alaska Native Corporations and their subsidiaries are not comparable
sovéreign entities." The court reinstate the claims of the first plaintiff because the exemption for
Alaska Native Corporations,‘ from suit under Title VII does not immunize the défendants from
suit under the separate and independent cause of action established by Section 1981. Section
1981 functions to "protect the eciual right of 'all persons within the jurisdiction of the United
States' to 'make and enforce contracts' without respect to race. Domino's Pizza. Inc. V.

McDonald. 546 U.S. 470, 474 (2006) (quoting 42 U.S.C.I 1981(z)).

Pleése understand that there is no Wisconsin Court Decision dealing with the question of
whether an entity owned and controlled by an Indian Tribe or group of Indian Tribes and created
pursuant to Wisconsin Law, is entitled to sovereign immunity.! Also, I must remind the court
that not a single published decision involving GLITC can be found. No court precedent exi’é:ts to
support the WI EEO position that “it has for a very long time NOT considered GLITC to be
subject to the State and Federal Anti-Discrimination Stagltes.” Or the opinion that, “generally,

Indian tribes are immune from suit under the Wisconsin Fair Employment Law (WFEP) due to

L From the Labor and Industrial Review Commission Decision, pg 6., Dean Seneca, Complainant vs Great Lakes
Inter-Tribal Council, Inc, Respondent, June 22, 2020.
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/

 their sovereign status.> “There is no place inthe WFEP that states that Tribes havc Sovereign

Immunity. '

~ Due to the facts that the US government considers Tribal Consultation to be based on a
/ .

“Government -to- Government relationship, that being US Federal Government to Tribal

Government, this is really a matter that needs to be handled appropriately in the Féderal Courts.
Given this reality, I hope the courts understands the severity of the decision the Wisconsin Equal

Rights Division, the Labor and Industrial Commission when they granted tribal sovereignty

'immun‘ity to a non-profit corporation, that is not an arm of the Tribe(s) and created under laws of

the State of Wisbonsin. This is a very slippery slope and sets a bad precedent that must be

reversed. Litérally “anyone” that creates a non-proﬁt that works for or with tribes will be

granted sovereign immunity. This will get out of hand.

, Complainant-AppeHant Dean Seneca (Seneca”) respectfully requeSts.that this Court tai(éb
con‘frol oﬂ v_or“ review and reverse the decision of the‘ Labor and Industry Review Commission
(;‘C-}ommissi,on”),v captioned Seneca v. Great Lakes fnter— Tribal C'ouncil, Ihc.., ERD Case Né.
CR201802438 (LiRC June 22, 2020) (“LIRC Decision”). This decision should be reversed for |

the following reasons:

First: GLITC does not pass the balancing test laid out for determining whether Sovereign

Immunity applies to an ‘arm of the tribe’ as laid out in McNally CPAs and Consulting v. DJ

Host, Inc., 2004 WI App 221, 277 Wis. 2d 801, 692 N.W.2d 247.

2 From the Labor and Industrial Review Commission Decision, pg 2., Dean Seneca Complalnant vs Great Lakes

- Inter-Tribal Council, Inc, Respondent, June 22, 2020.
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~

- Second: If GLITC has Sovereign Immunity, it did by its own actions waive that Sovereign

Immunity.

Thir_d: An allegedly multi-tribal actor such as GLITC deprives the plaintiff ofa forum in which it
can be sued for redress, violating the due process clauses of the Wisconsin and Unitéd‘States,

Constitutions..

PROCEDURAL HISTORY

On September 18, ‘201\8, Mr. Seneca filed a complé_iht vﬁth the Eqi/ial Rights Division
(“Divisior_f’) of the Department of Workforce Developmenf, alleging that the Great Lakes Inter-_'
Tribal Council, Inc. '(“G.LITC”), an entity incorporated under Wisconsin law, did discharge hirﬂ
for discriminétory, reasons. He previously WOI‘kGd for‘ GLITC. In his compiaint, he alleged
GLITC discriminated against him because of his inclusion in several protected classes and
retaliated against him for engaging in proteéte’d activity.

‘The Diviéion assigned the case to an Equal ﬁights Officer (“ERO”) who ‘issvued a
Preliminary Determination and Order dismissing the complaint because the Division did not -
have jurisdiction over GLITC. The ERO found that GLITC‘wés protected by sovereign
- immunity. | |

Mr. Seneca timely appealed the Preliminary Determination and Ordef and the matter was
assigned to the Division’s Administrative Law Judge Beveﬂy Crossen (“ALJ Crossen”). On
~ September 20, 2019, ALJ Crossen issued her Decision and Order (“Crossen Qi‘dér”) which
affirmed the Preliminai‘y ﬁetermination and Order on the grounds that GLITC is immune from
suit because it is an arm of its member tribes; that there was no evi’dénce that GLITC expressly
waived its sovereign immunity; and that thé Division lacked subject matter jurisdiction because

the alleged actions took place on tribal land.

. | o
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Mr. Seneca then filed a timely petition for Commission review. The Commission
reviewed the petition and issued its Fair Employment Decision dated June 22, 2020 (“LIRC
Decision”). In it, the Commission affirmed the Crossen Order and adopted the findings and

conclusions in that decision as its own.

ARGUMENT

1. Incorrectly Applied McNaily CPAs and Consulting v. DJ Hosi, Inc.

This matter is either a case of first impression or one very ciose to it. The questidn of
whether a corporation, formed under state laws and controlled by a compact of sovereign tribes,
enjoys sovereign immunity is not one that has been addressed by another Wisconsin court.. Itis
not a matter of dispute that “arms’ of a tribe share the same sovereign immunity afforded their
parent tribe, but the question as to whether an entity is an ‘arm’ of a parent tribe is one open fo
dispute and litigation. Under the scenario of “One Tribe, one corporation;” yes, then tribal
sovereign immunity would apply. But multiple tribes under the cloak of one corporation; there is
no comprehendible means in which immunity can exist. Given the number of tribal stakeholders
in GLITC, arguably any stakeholder could object and claim sovereign immunity if a
discrimination claim were brought in any Court, including the tribal Court of a fellow
stakeholder of GLITC. In this case, under GLITC’s argument, Sovereign Immunity precludes
any remedy for the violation of anti-discrimination proceedings despite GLITC explicitly stating
that it would follow relevant anti-discrimination laws.

Littered throﬁgl%out the decisions and briefs on this matter you will see appeals to
persuasive authority from other jurisdictions regarding the question as to whether an enfity is an

‘arm’ of a tribe. Currently there are no clear definitions as to what constitutes an ‘arm of a/the
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- Tribe,” and GLI‘TC is an organization that employs many non-tribal members that work on and
'off TriBal lands (r_gservatioﬁs). Luckily,_ there is a case to provide more generalized guidance to
this Court, namelvacNally CPAs and Consulting v. VDJ Hosi, Inc. 2004 WI App 221, 277 Wis.
2d ,éOl, 692 N.W.2d 247. Given that the application of the generalizéd balancing tést in McNally

is a question of law, the Plaintiff does ask that this matter be reviewed de novo.

)

McNally deals with the Ho-Chunk Tr1be purchasing a company and then attemptmg to use
: soverelgn 1mmun1ty to escape debts owed by that company The McNally Court did then establish

a ‘nonexclusive’ list of factors to be considered, namely:

“1) Whether the corporation is organized under the tribe’s laws or constitution;

(2) Whether the corporation’s purposes are similar to or serve those of the tribal
government;

(3) Whether the corporation’s governing body is comprised mainly or solely of tribal -
officials; '

4) Whether the tribe’s governing body has the power to dismiss corporate officers;
) Whether the corporate entity generates its own revenue;

(6) Whether a suit against the corporation will affect the tribe’§ fiscal résources;

@) Whéther the cérporation has the power to bind or obligate the funds of the tribe;

(8) Whether the corI;oration was established to enhance the health, education, or welfare
of tribe members, a function traditionally shouldered by tribal governments; and

(9) Whether the corporation is analogous to a tribal governmental agency or instead more
like a commercial enterprise instituted for the purpose of generatlng proﬁts for its private
owners.” McNally at para 12

The LIRC Decision did analyze these factors, but it is the plaintiff’s contention that this
analysi§ was severely flawed énd incomplete. LIRC only addressed few factors and ignored the
rest. LIRC relied heavily upon factor 8 while giving little weight to factors 1, 4, 5, 6, 7 and 9.

Functionally these factors boil down into three catego.rie‘&s: tribal purpose, control, andliability.
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The plaintiff is not conteSting that the health and welfare aspects'. of GLI"l“C adifanCe tribal
- purposes (although the- portrons of GLITC’s work that 1mpact and involve travel outs1de of tribal
lands do m1t1gate these factors). The plaint1ff does h1gh1y contest that GLITC is organized under
a tribe’s law and is tribally controlled. Namely, the _lack ofa single tribe controlhng GLITC
complicates its governance and Venue (a factor to beaddressed below). Organizing under
‘Wisconsin law should beconsidered a priniaffacie waiver of Sovereign Immumty lt shows a
clear and unambiguous submission of GLITC to the laws of the State of Wisconsin; including to

all relevant anti-discrimination laws.

~ This brings into quest1on whether the corporate entities generate their own fundmg,
whether a suit against the entity will impact tribal resources (which it will not), whether the
. governing body can dismiss corporate ofﬁcers (it has never), whether the entity has the poWer to
bind funds of a Tribe (it has no abilityto irnpasse funds of a Tribal Stakeholder) and whether the
corporation is analogous‘ to the Tribe(s). Finally, and the plaintiff believes dispositit/ely, tribal
liability weighs heavily against extending sovereign 1mmun1ty to GLITC. - |

It isim‘portant to note, that there is precedent for considering tribal liability to bethe most

important factor of the McNally balancing test. The McNally Court itself was “partic_ularly
persuaded by the fact that, when a tribe purchases stock in an existing corporation,i the tribe can
choose to limit its risk to its investment in the stock.” Id. At para 13: In shortv the dispositive '
factor in that case was the use of DJ Host’s corporate structure under state law to limit the |

11ab111ty to the controlhng tribe R

~

Although the decision in McNally-‘argues' in favor of weighing the ‘tribal liability’
portion of the balancing test heavily, the plaintiff asks this Court to adopt the standard laid out in

Runyan v. Assn. of Village Council Presidents, 84 P.3d 437 (Alaska 2004). Runyan identifies an |

1021
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[on

entity to be protected by sovereign immimity as “a subdivision of tribal government or a
corporation attached to a tribe may be so closely allied with and dependent upon the tribe that it
s effectively an arm of the tribe. It is then actually‘a part of the tribe per se, and, thus, clothed
with tribal 1mmun1ty.” In determining this relationship “The entity s financial relationship with
the tribe is therefore of paramount importance if a judgment against it will not reachthe tribes
| assets orif it lacks the power to bind or obligate the funds of the [tribe], 1t is unhkely that the
trlbe is the real party in 1nterest If, on the other hand, the tribe would be legally respons1ble for
the entity' s obhgations, it may be an arm of the tribe. In such a case other factors, relating to
how much control the tribe exerts or whether the entity’s work is commercial or governmental,
may assist in the determination.” In short, when choosing how to weigh the nine A\ZcNally
factors, this Court sho_uid look first at the financial impact of a suit on the constituent tribes.
Here, where the corporate structure would wholly shield the actual tribes themselves from
liability, the constituent tribes of GLITC are not actual parties in interest. As such this Court
need not look to the other McNally factors which should be treated as more informative than
dispositive. | |

In choosing to avail themselves of the protections inherent to incorporating under
Wisconsin law, namely protecting the tribes themselxres from suit in state or_'federal court, either
‘via waiver or COngressional authorization, the tribes have voluntarily distanced themselves from
GLITC. fhis is not a choice that was forced upon them. They chose to avail themselves of the
benefit of state law and in doingv so, they should be bound by it.

The Eighth Circuit has not established a specific test or set of factors to consider when
deciding whether an organization is entitled to tribal sovereign immunity. J.L. Ward. 842 F.
Supp. 2d at 1173. In J.L.. Ward, howeVer, this Court—looking to de_eisions like Wright v. Prairie

Chicken. 579 N.W.2d 7 (S.D. 1998), Gavle Vs. Little Six. Inc., 555 N.W.2d 284 (Minn. 1996),
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and Breakthrough Management‘ Group. Inc. ” v. Chukchansi Gold Casino & Resort 629 F3d 1173
(1 0Oth Cir. 201 O)— used a multi- factor test to decrde whether a nonproﬁt corporatlon created by
sixteen tribes enjoyed sovereign immunity. J L. Ward 842 F. Supp. 2d at 1171-77. The non- -
exhaustlve factors this Court consrdered were: (1) the )entrty 's method of creatlon;v(2) the entlty_ s
purpose; (3) the entity's structure, ownership, and management, inclu_ding the Ievelbof tribal ;
control; (4) the tribe's intent to extend its 'sovereign irnmunity to the entity; (5) the financial
relationship between the tribe and the entity; and (6) whether the purposes of tribal sovereign
irnniunity-are served by granting immunity to the entity. Id. at 1176. Courts have referred to
these factors as the "subordinate economic entlty analy31s" id at 1173 (cleaned up and citation
omitted), or the "arm-of-the-tribe" test, Williams v. Big Picture Loans, LLC, .929 F. 3d 170, 177
(4th Cir. 2019). Formation under tribal law favors sovereign immunity, while incorporation
under state law can preclude an entity from sharing in a tribe's immunity, Somerlott v. Cherokee
Nation Distribs., 686 F.3d 1144, 1149-50 (10th Cir. 2012).

Sovereign immunity protects a tribe and any suhordinate governmental and commercial
entities that are considered to be a true "arm of the tribe." When you fairly weight the factors,
when you look at all the evidence, the true results are overwhelmingly againstGLITC. The
United States Supreme Court has not set forth guidance under federal law as to the question of :
what constitutes an arm of the tribe. In fact, the great weight of authority supports a conclusion
that only tribal corporations, not state corporations, can possess the sovereign immunity of a
'v tribe.

‘ The courts of the State of Colorado were recently faced for the first time with the issue
of sovereign immunity of tribally owned entities. In its undertaking ‘of this task, the Supreme

Court of Colorado performed a thorough review of federal and state court precedents. “Cash

‘Advance v. State of Colorado” ex. rel. Suthers, 242 P.3d 1099 (Colo. 2010). Based onits

i
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detailed analysis of pertinent precedent across many jurisdictions, the Court determined that a
‘ tr1ba1 entlty o<f a trlbe has soverelgn 1mmun1ty of the tribe if (1) the tribe created the entity
: pursuant to tr1bal law (2) the tribe owns and operates the entlty, and (3) the entity's 1mmun1ty :
protects the tr1be ] soverelgnty Cash Advance 242 P3dat1111. |

Applylng the recent and well-reasoned approach artlculated in “Cash Advance” to the
facts and cncumstances that exist here, GLITC absolutely fails the test. Although GLITC could
and probably should have been created under tribal law, but bottom line, it wasn’t! GLITC is a
creature of the laws of the State of Wisconsin. Itisa state nqnproﬁt cOrporatlon, aV»all.lng 1tself
to the laws of the State of Wisconsin, it is subject tc the laws, rules, regulations, and jurisdiction
of the State of Wisconsin, including the Wisconsin Fair Employment Law. A tribe'vs sovereign
irnmunity cannot extend to an entity not created under tribal law. In choosing to becorne a state
corporation, GLITC cannot assume the immunity of its Tribal Stakeholders that have never been
granted. ' | |

Lastly», the Tribal Nations that are part pf GLITC have not uniforrnly granted sovereign
immun'ity_ to GLITC. If so, we would see tribal resolutions by each tribal nation extending their
sovereign status to GLITC. Not one of the 11 Tribes in Wisccnsin has ever done this. There are
tribal protocols in place (Oneida Nation of Wisconsin) for Tribal!’Nations nvhen extending their

sovereign status to other entities.
2) If GLITC Had Sovereign Immnnity,' That Immunity Has Been Waived

The plaintiff further argues that GLITC waived its 1mmun1ty regardlng federal
ant1d1scr1m1nat10n laws by accepting money from the Federal Govemment Every contract,

cooperative agreement or grant with the U.S. Department ‘of Health and Human Services
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| (“HHS”) requifes the recipient, as a condition of receiving the inoney, to agree to abide by
federal antidiscrimination laws such as Title VI of Civil Rights Law of 1964 42 U.S.C. §2000 et
seq. (“Title VI”). Title VI is implé:mented throﬁgh the regulations found at 45 Code of Federal
Regulations (“C.F.R.”) Paﬁ 80. 45 C.F.R. §80.1. Title VI and the regulations apply to any entity
that accepts federal monéy through an HHS cbntract or grant. 45 C.F.R. §80.2. Discrimination
based on race, color or national origin in erpployment practices is prohibifed. 45 C.F.R.
§80.3(c). |

As a condition of receiving the money, the receiving entity agreés to allow a complaint to
be filed against it for, inter alia, engaging in prohibited employment practiées; to allow an
invéstigation of the complaint; to have a hearing to resolve bthe coﬁplaint; and to allow judicial
review of decisions. 45 C.F.R. §§80.7-11. Retaliation is prohibited 45 CFR 80.7(e). One way
to resolve a complaint is through any applicable procecding under State or local law. 45 C.F.R.
§80.8(a)(2). |

Most importantly, the entity receiving the money knowingly and expressly agrees to
ébide by the federal antidiscrimination laws. The recipient of federal money must provide
assurances, at the time of contracting and on an annual basis for the duration of the contract, that
the entity is in full compliance with federal antidiscrimination laws. 45 C.F.R. §80.4. “Any such
assurance shall include provisiqns which give the United States a right to seek its judicial
enforcemen{t.” Id. Every HHS contract contains a form clause and checklist (collectively, “HHS
Form”) for the recipient to provide the written assurances of co;npliance to HHS. In agreeing to
comply literally allows GLITC to be sued in federal court.

In the present matter, GLITC waived its sovereign immunity with regard to federal civil

rights laws prohibiting discrimination in the workplace by accepting these grants and cooperative_
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agreements. GLITC was under no obligétion to accept this mqney, iﬁsteéd proactively seeking
out vthese grénts and afﬁrmatively agreeiﬁg to be b‘ouﬁd by th¢ terﬁé of said grants. |
© GLITC rec'eives millions in Fedéral and Sfafe money fhat are nvow' subject to retraction and
recuperafion b3‘/ the Internal Revenue Service because they claim s.over‘eign immunity where they
‘refuse to ‘abi‘de by Federal and State Civil Rights laws and fhus should be aské‘d»t‘o return this
fund>ing.i By accepting federal and state funding the‘y must abide by federal and state civil righfs
laws and EEO regulations or retﬁrn the funding. N : |
- As a condition for entering into a contract with HHS and accepting ‘the money, GLITC
repeatediy gave its written assurance to HHS that it woulvd comply with Civil Right Law of 1964
“and the regﬁlations ehforcing them. By doing so, GLITC made a knowing and express waiver of
its soverejgn immunity regarding antidiscrimination laws in employment practices. On an
annual l;asis, GLITC certifies that it is following the antidiscrim_inatic)h lawsk. There is no
quesztion that GLITC expressly and repeatedly waived its sovereign immunity regarding these
antidiscrimination laws. You cannot have both, the funding and no compliance (your. cake and
eat it too). ¢ | , |

Either you’re a sovereign thus return the taxpayer dollars to the federal government for
non-compiiange of fedéral EEVO laws or you’re not sovereign by accept federal funding thus
fulfilling those contracts and abiding by federal EEO laws. GLITC has accépted the funding
thus its 'corporatioﬁ is not immune:.

When you are purposely not abiding by the EEO provisions in the contract, (ahd many of .
the components of the Civil Right Laws) you)are essentially stealing/cheating the (US ,taxpayer)
government and intentionally rﬁisleading the public. Because of non-compliance of EEO Laws,
GLITC is blatantly disregarding the stated requirements stipulafed,, by the US government to

attain and administer all grants and cooperative agreements. Not only are they not complying
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with fhe EEO requirements, but they are also giving their prospective employees a false sense of
security that ,GLITé vcomplies with all US EEO requirements. - These arc both serious acts of
injustice and in this case GLITC is purposely/intentionallyvcommittin'g multiple criminalvi
felonies.

To th_e’sam'e‘ issue as referenced abc\}e, in all its jcb announcements to datc, GLITC has a
: declaration"at the bottom of each announcement stating that they are:

: “An equal opportunity employer that applies Native American Preference as defined
in Section 703(i) of the Title VII of the Civil R_ights Act of 1964, as amended, 42 U.S.C. §
2000e- 2(i). Consistent with the referenced Native American Preference, it is the policy of
GLITC to provide employment, compensation, and other benefits related to employment
based on qualifications of the job applied for, without regard to race, color, religion, national
origin, age, sex, veteran status or disability, or any other basis prohibited by federal or state
law. As an equal opportunity employer, GLITC intends to comply fully with all federal and
state laws and the Information requested on this application will not be used for any
purpose prohibited by law." h

This statement appears to be yet anothef cl.ear, and unambiguous waiver of sovereign
immunity, done at GLITC’s own will. On the question of employment discrimination and Title
VII they are falsely presenting to comply with the provisions of employment. I did rely on this
‘statement to my own detriment when I took the position of Epidemiology Director at GLITC.
Believe me, I would have ncvef come to work for an employer (GLITC) without some federal

oversight and EEO protection which the above quote did assure me.
3. In This Matter Due Process Demands A Forum

Whilc in general, multiple tribes may band fogether to form an ‘arm’ of the tribe, it is
important to note that by doing co the trii)es may run afoﬁl of the Fifth and Fourteenth
Amendmcnts to the United States Constitution. Namely, applying sovereign immunity under
these circumstances amounts to a violation of the due process clause.

< -
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There is liﬁle question that the plaintiff has. been deprived of property (namely his
employment, contrary to the guarantees of nondiscrimination made by GLITC ébove). The
problemvarises as to whether there is a procéss available for thevplaintiff to redress these
concerns. |

Ttis all w¢11 and good for the respondent to claim sovereign immunity, but that bégs the
queétion. Who is the sovereign? GLITC is a council made up of twelve different sovereign
tribes. Should the plaintiff have brought his cléims in one of the sevén'Chippewa tribal courts?
- Would the Menominee, Potawatomie, Ho-Chunk, Oneida, or Stockbridge-Munsee tribes and
communities have then cléimed sovereign immunity égainst one of fhe Chippewa courts?

The LIRC Decision brushed off this quesﬁon as ‘practical concerns,” but that is unfair to
the gravity of the question. Due process requires there to be some process. If sovereign
immunity can bé used by the eleven other tribes and communities against ény action brought in
the couﬁ of one tribe, 'there‘ is fundamentally no procedure to seek redress agaiﬁst GLITC for any |
of its actions. | |

| Further, by claiming sovereign immunity, the respo}ndent is positioning itself as a quasi-
state agtof. The plaintiff would argue that the 14thAmendment applies not only the State of |

Wisconsin in ensuring the plaintiff’s right to due process, but also to GLITC.

Luckily, congress has provided a solution to this problem. Public Law 280
(18 U.S.VC. §1 1‘62, 28 U.S.C. § 1360, and 25 U.S.C. §§ 1321-1326) is a federal statute enacted
in 1953. It enabled states to assume criminal, as well as civil, jurisdiction in matters involving
Indians as litigants on reserVatioﬁv land. Public Law 280 grants civil juriédiction in matters such

as this to the State of Wisconsin.
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The Attorney General of the State of Wisconsin has recognized that, under Public Law

280, the jurisdiction of the State of Wisconsin extends to its civil laws of general application. 70

'Op. Att'y Gen 237 (1981). There can be no doubt that the civil rights laws of Wisconsin:are

enforceable here under authority granted to state by Public Law 280. The civil right laws

represent major public policy of Wisconsin. |

It should be noted that Public Law 280 does not grant states any authority to regulate civil

activities in Indian"country through P.L. 280. Bryan v. Itasca County, 426 U.S. 373 (1976) (no

authority under P.L. 280 to tax personal property of tribal member). In repudiating these
attempts to regulate Indian Country, the Bryan Court stated that it “was not the Congress’s
intention to extend to the States the ‘full panoply of civil regulatory powers,” but essentially to

afford Indians a judicial forum to resolve disputes among themselves and with non-Indians.” Id.

If the State refuses to exert jurisdiction, what .laws exist that will prbtect GLITC
erﬁployees, patrons or suppbrters? Which of the 1 1 Wisconsin—based tribal laws are to be
applied? Which of those tribe's laws provide proteétiop? There is no tribal law thét ;vould
protect a GLITC employee from offensive dis?riminatory employment practic‘es. A tribal
agency does not exist with expertise to adequatély investigate, administer, aﬁd enforce applicable
civil rights violations, including those violations arising under federal and state EEO law.

GLITC has, in fact, demonstrated that it refuses to investigate and enforce the policies articulated

by the very same civil rights laws.

—

In fchis situation where we have a potential dispute between many different tribes, it only
seems appropriate to turn to the State of Wisconsin as an independent forum to decide whait has
the potential to be a dispute between twelve different sovereign entities. Ata minimum, Public

| /
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" Law 280 should answer any qlie'stions about disputeé :arising,on tribal land (notwithstanding the

properties GLITC rents aWay from historical tribal land).

Fui‘ther, the Werd ‘tribe’ ih all caselaw is singular. GLIT}C"s argument :is that it exists as
an arm of a conglo'merat'ion of trihes which raises an intel;estirig( questi'()n as to whether multiple
tribe's_ claim immunify jointly. Given the incofpofatioh of Title Vi provisions into each tribes’
~ ordinances, it is elear that GLITC is allowed to be sued for discrimination, the question is just. in
which Court such suit should occur. 'Unfortunately, under GLITC’s reasoning any suit hfought
under any shareholder trihe’s ordinances in tribal coart would be subject to dismissal_ from the
other shareholder tribes under sovereign ifnrhunify ‘gfounds a'seach tribe’s court has no authorify
to force another tribe fo submit to their jurisdiction. Ultimately, by creat\ing a conglomeration of
tribes under Wisconsin law and by agreeing to coniply with Title VI, GLITC has created a
situation Whefe it either eannot abide by Title VI (to which it has contractually agreehl) or in
which a cause of action must be allowed in a venue where one of its shareholders ean claim

sovereign immunity.

GLITC's organizatio\n documents contain no reference to sovereign immunity or the
process and procedure/f/'or approving a limited waiver of sovereign irhmunity. Some of the
consent ferms where you agree to be silent on a particular issue, problem or diseiplihary measure
have an agreement elause in them “to sue or be sued.” This s‘ec“tion in‘itself is a waiver of
sovereign immunity. No evidence of tribal aetion, tribal resolutionS'of tribal ordinances has-been
offered to suggest even a faint hint that the member tribes of GLITC intended to extend
sovereign immunity to GLITC. Alamingly,GLITC apparently only raises a defense"of

sovereign immunity when former employees claim violation}s of civil rights laws. GLITC will

|
.
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urge that it is under the ultimate control of tribes and as a result can violate civil rights laws with

reckless abandonment because it has the sovereign immunity of those tribes.

The United States Supreme Court has explained how paramount tribal sovereignty is in
'~ relation to state sovereignty, when a tribe conducts activities within state boundaries; it is subject
to state law. You simply cannot grant sovereign immunity to a Tribal entity where all the

violators are non-Indian. Tribes cannot prosecute non-members. This, by far is not the intention
N '\
) .

of Tribal Sovereignty.

Suffice it to say that GLITC'S activities oh behalf of a tribe(sj_ are far from beiug vpurely
"intramural" or solely i-nvoltzing "internal tribal disputes" so asto treat it or its activities as being
governed only by tribal law is literally absurd. The erriployees patrons, and supporters of
GLITC have an expectation that the State of Wlsconsm will protect them, espe01ally with respect
to the civil rights laws of the State Since non-Indians canrlot be. protected or prosecuted under
tribal laws, then where are they accountable, if not by the states in which they work? Now itis

the undeniable responsibility of the federal government to assume jurisdiction for civil and

criminal matters when it pertains to Tribal non-profit organization like GLITC.

State ex. rel. Dept. of Human Services v. Jojola, 660 P.2d }5.9.0,593 (New Mex. 1983),
cert. denied, 464 U.S. 803 (1983). No law or policy concern exists that is more compeliirlg than
the protection of the civil rights of American citizens. The Federal Governrhent is required to
show' deference to activities having a nexus to tribal lands when the activities constitute an =

egregious violation of a person's civil rights.
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CONCLUSION

In reviewing this matter, the plaintiff asks that this Csurt find that McNally weighs
against a finding of sovereign imlﬁunity in fa.;vor of GLITC. Furfher, thé list iﬁ MecNally is meant
to be nonexclusive. Given the duelpro(cuzess c;)ncems detailed in this request, it seems appropriate
to COnSider the multi-tribal nature of GLITC and weigh that against-it. "‘Finally, if this Court does
find GLITC to be an arm of a tribe (or tribes), fhe plainﬁff is requesting that it ﬁnd‘that such

immunity was waived due to GLITC’s actions or otherwise voided by the Fifth and Fourteenth

Amendment.

This court has jurisdiction over this matter pursuant to Wis. Stat. § 227.53.

Wherefore, the plaintiff demands judgment that the findings and decision complained of be set
aside, and for such other or further judgment, order or relief as the circumstances may warrant.

Dated this 2’2'5*%&}' of d@/é éf/\ 5 QOQ J.

v P

(Signature of Plaintiff)

TARA D. LOWRY
Notary Public, State of New York
Registration #01L06193743

Qualified In Erie Count :
Commission Expires

VoD do B
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