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Statement Of Reasons For Rehearing En Banc 

The Court should grant rehearing en banc to review the panel’s memorandum 

opinion holding that the Assimilative Crimes Act confers federal jurisdiction to 

prosecute Indians within Indian country for minor state law crimes through the 

General Crimes Act. The panel in this 28 U.S.C. § 2255 case relied on the earlier 

published decision in Mr. Smith’s direct appeal, United States v. Smith, 925 F.3d 

410, 415 (9th Cir. 2019) (Smith I), which found federal jurisdiction despite the lack 

of statutory references to Indians or Indian country in the Assimilative Crimes Act 

and despite the federal government’s promised “exclusive use” of reservation lands 

to the Confederated Tribes of Warm Springs in 1855. United States v. Smith, No. 

21-35036, 2022 WL 3102454 (9th Cir. Aug. 4, 2022) (Smith II). Rehearing en banc 

is warranted because the panel decisions are inconsistent with two recent Supreme 

Court opinions on criminal jurisdiction in Indian country, McGirt v. Oklahoma, 140 

S. Ct. 2452 (2020), and Oklahoma v. Castro-Huerta, 142 S. Ct. 1612 (2022), and the 

intrusion of federal jurisdiction on tribal land to enforce state criminal law against 

tribal members raises exceptionally important questions of tribal sovereignty and the 

federal government’s obligation to abide by treaty promises.1 

 
1 “Indian” is used here as the term of art in federal statutes and case law. 

“Tribes” refers to the Confederated Tribes of Warm Springs, comprised of the Warm 
Springs, Wasco, and Paiute Tribes. 
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A. The Panel Decisions Conflict With Two Decisions Of The Supreme Court 
(FED. R. APP. P. 35(b)(1)(A)). 

Before McGirt and Castro-Huerta, Smith I concluded that the Warm Springs 

reservation constituted a federal enclave under the Assimilative Crimes Act, 

allowing federal enforcement of minor state law crimes involving Indian defendants. 

Smith I, 925 F.3d at 415. The panel acknowledged that “[t]he plain text of the 

Assimilative Crimes Act lacks any express reference to Indians or Indian country.” 

Smith, 925 F.3d at 415. The panel asserted that United States v. Williams, 327 U.S. 

711 (1946), supported the application of the Assimilative Crimes Act to Indians 

within Indian country. Id. at 416. 

After McGirt, the absence of express language in the Assimilative Crimes Act 

addressing Indians and Indian country forecloses its application to Indian country in 

derogation of treaty rights to exclusive use. The Supreme Court in McGirt rejected 

reliance on historical context as evidence of congressional intent. Instead, “[i]f 

Congress wishes to withdraw its promises, it must say so.” 140 S. Ct. at 2482. 

In Castro-Huerta, the Court took the “first hard look” at the scope of state 

court jurisdiction under the General Crimes Act for crimes committed in Indian 

country by a non-Indian against an Indian. 142 S. Ct. at 2499. The Court’s opinion 

in Castro-Huerta undermines Smith in four ways. First, the Court reaffirmed 

McGirt’s rejection of extra-textual intrusions on tribal sovereignty. Second, the 
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Court made clear that Indian country is not “the equivalent of a federal enclave for 

jurisdictional purposes,” contrary to Smith I’s reasoning that the jurisdictional 

provisions of 18 U.S.C. § 7 make the Assimilative Crimes Act applicable to Indian 

country. Id. at 2496.  

Third, the Supreme Court’s reasoning cannot be reconciled with both Smith 

panels’ conclusion that the Assimilative Crimes Act applies to Indian country 

through the General Crimes Act. The Supreme Court concluded that the General 

Crimes Act only extends general federal criminal laws to Indian country, but does 

not expand federal jurisdiction. Id. at 2495. Fourth, the Supreme Court’s treatment 

of Williams, dismissing it as “pure dicta” that “did not even purport to interpret the 

text of the General Crimes Act,” is incompatible with Smith I’s repeated citation to 

Williams and its progeny. Id. at 2497-99. 

This Court is bound by the reasoning as well as the holding of intervening 

Supreme Court authority. Ramos v. Louisiana, 140 S. Ct. 1390, 1404 (2020) (“It is 

usually a judicial decision’s reasoning—its ratio decidendi—that allows it to have 

life and effect in the disposition of future cases.”). Because both panel opinions 

perpetuate reasoning and results rejected by, and incompatible with, intervening 

Supreme Court authority, this Court should grant rehearing en banc. 
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B. Governmental Intrusion On Tribal Sovereignty And Abrogation Of 
Treaty Rights Are Issues Of Exceptional Importance 
(FED. R. APP. P. 35(b)(1)(B)). 

In addition to addressing the superseding reasoning from the Supreme Court, 

the Court should grant rehearing en banc because this case raises exceptionally 

important questions regarding treaty promises and tribal sovereignty. Even before 

McGirt, Judge Canby pointed out that, if the Assimilative Crimes Act applied to 

Indians in Indian country, “the full panoply of state law governing victimless crimes 

would be applied to tribal Indians.” William C. Canby, Jr., AMERICAN INDIAN LAW 

IN A NUTSHELL, at 190-95 (7th ed. West Acad. Pub.). “The result is an enormous 

intrusion on tribal authority over Indian affairs.” Id. (emphasis added). Noting the 

decision in Smith, Judge Canby found it “difficult to see . . . why punishment of 

Indians for these crimes should be covered by federal law when they fall within the 

tribe’s power of self-government.” Id. at 192-93; see COHEN’S HANDBOOK OF 

FEDERAL INDIAN LAW, § 9.02[1][c], at 742-44 (Nell Jessup Newton ed. 2019) 

(COHEN) (“Under the analysis in Quiver [v. United States, 241 U.S. 602 (1916)], 

these [victimless] crimes should be subject to tribal, not federal, jurisdiction.”). 

These pre-McGirt and Castro-Huerta concerns are super-magnified now that 

the Supreme Court has clarified that tribal sovereignty cannot be infringed without 

express congressional intent, even when historical practice indicates otherwise. The 
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rights at issue from the Treaty of 1855 are the same as or similar to other treaties 

throughout the country. The Court has an obligation to hold the government to its 

treaty promises. To do otherwise “would be the rule of the strong, not the rule of 

law.” McGirt, 140 S.Ct. at 2474.  

Relevant Factual And Procedural History 

A. Statutes On Federal Criminal Jurisdiction, The Treaty Of 1855, And The 
Supremacy Clause 

Johnny Smith is an enrolled member of the Confederated Tribes of Warm 

Springs. In 2016, Mr. Smith eluded tribal police on the Warm Springs reservation, 

which is Indian country under 18 U.S.C. §§ 1151 and 1162(a). Warm Springs Tribal 

Code § 310.520 expressly forbids eluding the police. On November 1, 2016, the 

government indicted Mr. Smith in federal court for the state crime of eluding, in 

violation of Oregon Revised Statutes 811.540(1), asserting jurisdiction by operation 

of the Assimilative Crimes Act (18 U.S.C. § 13) and the General Crimes Act (18 

U.S.C. § 1152), also known as the Indian Country Crimes Act.2  

The Treaty of 1855 created the Warm Springs reservation. Treaty With The 

Tribes Of Middle Oregon, 12 Stat. 963 (1855). In exchange for the Tribes’ 

agreement to “cede to the United Sates all their right, title, and claim to all and every 

 
2 The Supreme Court opinions call § 1152 the General Crimes Act, while the 

panel opinions reference the statute as the Indian Country Crimes Act. 
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part of” 10 million acres of land claimed by the Tribes, the United States agreed to 

create a 640,000 acre reservation, “[a]ll of which shall be set apart, and, so far as 

necessary, surveyed and marked out for their exclusive use[.]” Art. 1, paras. 1-5, 12 

Stat. 963 (emphasis added). Under the Supremacy Clause of the Constitution, all 

Treaties made under the authority of the United States “shall be the supreme Law of 

the Land.” U.S. CONST. art. IV, cl. 2. The exclusive use promise made in the Treaty 

of 1855 has never been abrogated by Congress. 

The Assimilative Crimes Act applies to offenses that occur on federal 

enclaves, also known as the special maritime and territorial jurisdiction of the United 

States, as defined in 18 U.S.C. § 7. 18 U.S.C. § 13. The ACA’s basic purpose is to 

borrow state law to fill gaps in the federal criminal law that applies on federal 

enclaves. Lewis v. United States, 523 U.S. 155, 160-61 (1998). The enclave statute’s 

definitional list of areas where the ACA applies includes vessels on the high seas, 

aircraft, forts, guano islands, and arsenals. 18 U.S.C. § 7. The statute does not 

mention Indian country, only referencing “lands reserved or acquired for the use of 

the United States[.]” 18 U.S.C. § 7(3).  

The General Crimes Act extends “the general laws of the United States as to 

the punishment of offenses committed in any place within the sole and exclusive 

jurisdiction of the United States” to Indian country. 18 U.S.C. § 1152. The general 
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laws of the United States include specific federal offenses such as drug trafficking, 

bank robbery, and fraud. The General Crimes Act excludes from its coverage 

“offenses committed by one Indian against the person or property of another Indian” 

and “any case where, by treaty stipulations, the exclusive jurisdiction over such 

offenses is or may be secured to the Indian tribes respectively.” 

The Major Crimes Act establishes federal jurisdiction over twelve listed 

offenses committed within Indian country by Indians “against the person or property 

of another Indian or other person[.]” 18 U.S.C. § 1153(a). Such individuals “shall be 

subject to the same law and penalties as all other persons committing any of the 

above offenses, within the exclusive jurisdiction of the United States.” Id. Where the 

listed offense is not defined and punished under federal law, the offense “shall be 

defined and punished in accordance with the laws of the State in which such offense 

was committed as are in force at the time of such offense.” 18 U.S.C. § 1153(b). 

Eluding the police is not an offense listed under the Major Crimes Act. 

B. Mr. Smith’s Direct Appeal And Subsequent 28 U.S.C. § 2255 Motion 
Challenging Federal Court Jurisdiction 

After being indicted in federal court for a state crime committed on his 

reservation, Mr. Smith filed a motion to dismiss for lack of jurisdiction, asserting 

that the plain meaning of the relevant statutes did not confer federal jurisdiction over 

minor state crimes committed by a tribal member within Indian country. The district 
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court denied the motion, and Mr. Smith appealed, arguing that the federal 

enforcement of minor state-law crimes in Indian country broke treaty promises and 

was impermissible in the absence of express statutory language. He also argued that 

the language upon which the district court primarily relied to find federal jurisdiction 

in United States v. Williams, 327 U.S. 711 (1946), constituted dicta.  

In Smith I, the panel held that Indian reservations are federal enclaves as 

“lands reserved or acquired for the use of the United States.” 925 F.3d at 415-17 

(quoting § 7(3)). In reaching that holding, the panel acknowledged that the 

Assimilative Crimes Act does not refer to Indians or Indian country at all:  

The plain text of the ACA lacks any express reference to Indians or 
Indian country. The statute on its face also contains no limitation based 
on the status of the defendant, to include whether he is Indian or non-
Indian. 

Smith I, 925 F.3d at 415. In the absence of textual support, the panel disposed of Mr. 

Smith’s arguments through reliance on the fluctuating legal history defining Indian 

country in other contexts. Id. at 416-17. The panel concluded that, over time, an 

understanding “emerged” that Indian country was land that had been set aside for 

the use of the federal government. Id. at 417. The panel backed up this extra-textual 

approach by citing Williams and its progeny. Id. at 414-15. 

Aside from federal jurisdiction based on the direct application of the 

Assimilative Crimes Act, the panel also found that the General Crimes Act “supports 
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the applicability of the ACA to Indian country,” because the ACA is part of the 

“general laws of the United States” that the General Crimes Act makes applicable to 

Indian country. Id. at 418. The panel rejected the argument that the Major Crimes 

Act, by explicitly abrogating tribal sovereignty over specific crimes, foreclosed 

federal prosecution for minor state crimes. Id. at 421-22. 

Judge Fisher concurred, but expressed concerns whether the Assimilative 

Crimes Act applies to Indian country of its own force. Id. at 423 (applying the ACA 

to Indian country would be “inconsistent with the policy of leaving tribes free of 

general federal criminal laws, except as expressly provided.”) (quoting COHEN 

§ 9.02 n.19). Rather, Judge Fisher agreed that the Assimilative Crimes Act applied 

to Indian country as part of the “general laws of the United States” referenced in the 

General Crimes Act. Id.  

After the Supreme Court decided McGirt, Mr. Smith returned to the district 

court with a motion under 28 U.S.C. § 2255. Mr. Smith asserted that the earlier panel 

decision upholding his conviction on direct appeal had been superseded because its 

extra-textual analysis was irreconcilable with McGirt’s central holding: “If Congress 

wishes to withdraw its promises, it must say so.” 140 S. Ct. at 2482. The district 

court denied relief.  
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Once more, Mr. Smith appealed, arguing that Smith I was no longer good law 

based on McGirt and the absence of any express mention of Indians and Indian 

country in the Assimilative Crimes Act to nullify the Treaty promise of “exclusive 

use.” Opening Brief of Appellant, United States v. Smith, No. 21-35036, Docket No. 

5 (9th Cir. April 26, 2021). After oral argument, when the Supreme Court decided 

Castro-Huerta, Mr. Smith submitted a Rule 28(j) letter stating that the intervening 

decision foreclosed both direct application of the Assimilative Crimes Act and 

indirect application through the General Crimes Act. Id. at Docket No. 34 (9th Cir. 

July 5, 2022). 

The panel affirmed in a memorandum opinion in Smith II, adhering to the 

previous published Smith I, concluding that it was not clearly irreconcilable with the 

intervening Supreme Court authority. By footnote, the panel recognized that Smith 

I’s stand-alone application of the Assimilative Crimes Act to Indian country may 

have been undermined by both McGirt and Castro-Huerta, but declined to reach the 

question. Id. at n.1. Instead, the panel relied solely on Smith I’s application of the 

Assimilative Crimes Act to Indian country through the General Crimes Act. Thus, 

Smith I remains as precedential published authority. See Chambers v. United States, 

22 F.3d 939, 942 n.3 (9th Cir. 1994) (“In this circuit, once a published opinion is 
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filed, it becomes the law of the circuit until withdrawn or reversed by the Supreme 

Court or an en banc court.”), vacated, 47 F.3d 1015 (9th Cir. 1995).  

Reasons For Granting The Petition 

A. The Court Should Review The Reach Of Federal Jurisdiction To Enforce 
State Laws Against Indians Within Indian Country Based On The 
Intervening Authority Of McGirt And Castro-Huerta. 

The Supreme Court has provided two opinions regarding criminal jurisdiction 

within Indian country that are inconsistent with the reasoning of the previous panel 

opinions. The holdings and reasoning underlying McGirt and Castro-Huerta cannot 

be reconciled with the reasoning of the Smith panel opinions that permit Indians to 

be prosecuted for state crimes within Indian country by treating the Warm Springs 

reservation as a federal enclave. The plain words of the Supreme Court in reaching 

its conclusions in two landmark decisions on criminal jurisdiction in Indian country 

supersede the Smith opinions. 

1. McGirt Requires Express Statutory Language To Abrogate Treaty 
Rights And Precludes Reliance On Historical Practice, Contrary 
To The Reasoning Of Smith I. 

In McGirt, the Supreme Court held that, after review of treaty language and 

legislation pertinent to the reservation, much of Oklahoma constitutes Indian country 

based on the absence of explicit congressional abrogation of treaty rights. 140 S. Ct. 

at 2459. The Court rejected Oklahoma’s arguments based on historical practice and 
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inferences from legislation because, “[i]f Congress wishes to withdraw its promises, 

it must say so.” Id. at 2482. The Court’s shift toward the explicit language of treaties 

and statutes represented “a new approach sharply restricting consideration of 

contemporaneous and subsequent evidence of congressional intent.” Id. at 2487 

(Roberts, C.J., dissenting); see also Oneida Nation v. Village of Hobart, 968 F.3d 

664, 685 (7th Cir. 2020) (stating that McGirt adjusted Indian law to require a “more 

textual approach”). 

The Court’s reasoning in McGirt rejects two complementary aspects of the 

Smith panels’ reasoning: in the absence of explicit congressional language, treaty 

rights control; and treaty rights cannot be abrogated by inferences and history. In 

Smith I, the panel began by acknowledging that “[t]he plain text of the ACA lacks 

any express reference to Indians or Indian country.” Id. at 415. Similarly, the panel 

acknowledged that 18 U.S.C. § 7(3), like the ACA itself, also lacks any explicit 

reference to Indian country or Indian reservations. Id. These concessions 

demonstrate that McGirt superseded the reasoning of the prior case. After McGirt, 

there is only one way for Congress to withdraw treaty promises made to Indian 

tribes: Congress must clearly say so. McGirt, 140 S. Ct. at 2482. 

Smith I relied on inferences from history rather than express statutory 

language to conclude that Indian country qualifies as a federal enclave for purposes 

Case: 21-35036, 09/19/2022, ID: 12543931, DktEntry: 37-1, Page 18 of 51



13 

of the ACA. McGirt’s “new approach” undermines that reasoning and the 

conclusions derived therefrom.  

2. Castro-Huerta Further Undermined Smith I By Making Clear 
That Indian Country Is Not A Federal Enclave For Purposes Of 
The General Crimes Act. 

In Castro-Huerta, the Court gave a “first hard look” at the General Crimes 

Act and held that state and federal governments have concurrent jurisdiction over 

crimes committed by non-Indians against Indians within Indian country. 142 S. Ct. 

at 2449. Mr. Castro-Huerta, a non-Indian, claimed he could not be prosecuted in 

state court because the crime occurred in Indian country, a federal enclave, where 

state law did not apply to crimes against Indians. The Supreme Court held that, for 

non-Indians, concurrent state and federal jurisdiction applied where the victim was 

an Indian. In so holding, the Court held that reservations are not federal enclaves for 

jurisdictional purposes, reaching four conclusions that undercut Smith I’s reasons for 

concluding that the Warm Springs reservation should be treated as a federal enclave. 

First, Castro-Huerta reaffirmed McGirt’s rejection of extra-textual 

approaches to intrusions upon tribal sovereignty: “[T]he text of a law controls over 

purported legislative intentions unmoored from any statutory text.” 142 S. Ct. at 

2496. Second, Castro-Huerta held that Indian country is not a federal enclave such 
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as “military bases and national parks,” contradicting Smith I’s holding that the Warm 

Springs reservation is a federal enclave as described in 18 U.S.C. § 7(3). Id. at 2495. 

Third, in construing the General Crimes Act, Castro-Huerta explained that it 

describes the laws which are “‘extended’ to Indian country[.]” Id. It does not 

describe “‘the jurisdiction extended over the Indian country.’” Id. (emphasis added) 

(citing In re Wilson, 140 U.S. 575, 578 (1891)). “In short, the General Crimes Act 

does not treat Indian country as the equivalent of a federal enclave for jurisdictional 

purposes.” Id. at 2496. This understanding of the General Crimes Act is inconsistent 

with the panels’ alternative conclusion that, even if the Assimilative Crimes Act does 

not apply to Indian country on its face, it is applicable to Indian country as one of 

the “general laws” referenced in the General Crimes Act. The ACA is an interstitial 

jurisdictional law, not a general law describing criminal offenses. 

Fourth, Castro-Huerta confirmed what Mr. Smith asserted from the very 

beginning—Williams’ discussion of jurisdiction in Indian country is “pure dicta” 

and “tangential dicta.” Id. at 2498-99 (“But the Court’s dicta, even if repeated, does 

not constitute precedent and does not alter the plain text of the General Crimes Act, 

which was the law passed by Congress and signed by the President.”).  

By granting en banc review, the Court would have the opportunity to correct 

clear errors in reasoning that McGirt and Castro-Huerta brought to light, without 
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deference to earlier panel precedent. For example, Smith I repeatedly relied on 

Williams, without resolving the argument that its language was mere dicta. Castro-

Huerta reveals that reasoning to be in error. And Smith I reasoned that Indian country 

is a federal enclave subject to direct application of the Assimilative Crimes Act. 

Again, Castro-Huerta reveals that holding to be in error. The Court should grant en 

banc review to address the scope of federal criminal jurisdiction over Indian country 

anew, with the guidance provided by intervening landmark Supreme Court authority 

that was not previously available. 

B. The Court Should Review The Exceptionally Important Issues Regarding 
Abrogation Of Treaty Rights And Tribal Sovereignty Raised By Federal 
Prosecution Of Tribal Members For Violations Of Minor State Crimes 
Within Indian Country. 

Respect for treaty rights and tribal sovereignty require the Judiciary’s careful 

protection against erosion by state and federal authorities acting without express 

congressional authority. By importing state law into federal court for enforcement 

against tribal members for acts within Indian country, the government disrespects 

tribal sovereignty without Congress ever having abrogated treaty protections against 

such intrusions.  

In the seminal case of Ex parte Crow Dog, the Supreme Court held that, in the 

absence of explicit contrary legislation, sovereign tribal authority “excludes from 

the jurisdiction of the United States the case of a crime committed in the Indian 
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country by one Indian against the person or property of another Indian.” 109 U.S. 

556, 570 (1883). In response, Congress passed the Major Crimes Act, which 

explicitly assumed federal jurisdiction and incorporated state law over listed 

offenses, none of which cover eluding the police.  

The same tribal sovereignty underlying Crow Dog protects Mr. Smith from 

application of state criminal law by the federal government within Indian country. 

McGirt, 140 S. Ct. at 2477 (“[T]his Court has long ‘require[d] a clear expression of 

the intention of Congress’ before the state or federal government may try Indians for 

conduct on their lands.”) (quoting Crow Dog, 109 U.S. at 572). Even though the 

General Crimes Act had been in effect since 1834, federal courts lacked jurisdiction 

over offenses considered purely the bailiwick of tribal authorities. The Warm 

Springs treaty promise of “exclusive use” of the reservation encompasses as a 

fundamental aspect of tribal sovereignty exclusive jurisdiction over minor crimes – 

those not covered by the Major Crimes Act or the general federal criminal code – 

committed by tribal members within the reservation. 

The Tribes’ exclusive ability to regulate and punish the conduct of their 

members is at the core of tribal sovereignty. As the Supreme Court stated in Quiver, 

“[T]he relations of the Indians among themselves—the conduct of one toward 

another—is to be controlled by the customs and laws of the tribe, save when 
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Congress expressly or clearly directs otherwise.” 241 U.S. at 605-06. Criminal law 

is squarely within tribal sovereignty: “The power of a tribe to prescribe and enforce 

rules of conduct for its own members does not fall within that part of sovereignty 

which the Indian implicitly lost by virtue of their dependent status.” Duro v. Reina, 

495 U.S. 676, 686 (1990); see United States v. Wheeler, 435 U.S. 313, 322 (1978) 

(“It is undisputed that Indian tribes have power to enforce their criminal laws against 

tribe members . . . with the power of regulating their internal and social relations.”) 

(citing United States v. Kagama, 118 U.S. 375, 381-82 (1978) (internal quotation 

marks omitted)). 

Since the Treaty of 1855’s promise of the Warm Springs reservation’s 

“exclusive use” for the Tribes, Congress has reaffirmed and expanded on the 

promise of sovereignty. The Indian Reorganization Act empowered the Tribes to 

create their own constitutions and bylaws. McGirt, 140 S. Ct. at 2467. The Tribes 

took Congress up on its invitation and organized a governing body and adopted a 

constitution. Const. and Bylaws of the Confederated Tribes of Warm Springs 

Reservation of Oregon (1938). Among other things, the Warm Springs constitution 

empowered the Tribes to create criminal ordinances, tribal courts, and a tribal police 

force. Since then, the Tribes have established their own criminal justice system, 

including punishment of the identical conduct charged in federal court in this case. 
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No explicit congressional action diminished the exclusive use promise that ensures 

sovereignty over the conduct of tribal members on the Warm Springs reservation. 

The protection of tribal sovereignty presents an exceptionally important 

question that affects both individual tribal members and the integrity of the Tribes 

themselves. Through the federal prosecution in this case, the government has 

enforced a state law against a tribal member for conduct that occurred entirely within 

Indian country. Such dilution of tribal authority violates “[t]he policy of leaving 

Indians free from state jurisdiction and control [that] is deeply rooted in this Nation's 

history.” McGirt, 140 S. Ct. at 789 (quoting Rice v. Olson, 324 U.S. 786, 789 

(1945)).  

The Judiciary has historically played a special role in protecting tribal 

sovereignty against the brute power of state and federal governments to erode tribal 

prerogatives. Without the guidance provided by McGirt and Castro-Huerta, the 

panel opinions in Smith I and Smith II permitted diminishment of Treaty rights and 

tribal sovereignty protected by the exclusive use promised in the 1855 Treaty. The 

Court should rehear this case en banc to address the exceptionally important issue of 

“hold[ing] the government to its word.” McGirt, 140 S. Ct. at 2459.  
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Conclusion 

For the foregoing reasons, the Court should grant the petition for rehearing en 

banc, vacate the panel decision, and set for such further briefing and oral argument 

as the Court sees fit. 

Respectfully submitted this 19th day of September, 2022. 

 /s/ Conor Huseby     
Conor Huseby 
 
 /s/ Stephen R. Sady    
Stephen R. Sady 
Attorneys for Defendant-Appellant 
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18 U.S.C. § 7 
 

§ 7. Special maritime and territorial jurisdiction of the United States defined 
 
The term “special maritime and territorial jurisdiction of the United States”, as used 
in this title, includes: 

(1) The high seas, any other waters within the admiralty and maritime 
jurisdiction of the United States and out of the jurisdiction of any particular State, 
and any vessel belonging in whole or in part to the United States or any citizen 
thereof, or to any corporation created by or under the laws of the United States, or 
of any State, Territory, District, or possession thereof, when such vessel is within 
the admiralty and maritime jurisdiction of the United States and out of the 
jurisdiction of any particular State. 

(2) Any vessel registered, licensed, or enrolled under the laws of the United 
States, and being on a voyage upon the waters of any of the Great Lakes, or any of 
the waters connecting them, or upon the Saint Lawrence River where the same 
constitutes the International Boundary Line. 

(3) Any lands reserved or acquired for the use of the United States, and under 
the exclusive or concurrent jurisdiction thereof, or any place purchased or otherwise 
acquired by the United States by consent of the legislature of the State in which the 
same shall be, for the erection of a fort, magazine, arsenal, dockyard, or other needful 
building. 

(4) Any island, rock, or key containing deposits of guano, which may, at the 
discretion of the President, be considered as appertaining to the United States. 

(5) Any aircraft belonging in whole or in part to the United States, or any citizen 
thereof, or to any corporation created by or under the laws of the United States, or 
any State, Territory, district, or possession thereof, while such aircraft is in flight 
over the high seas, or over any other waters within the admiralty and maritime 
jurisdiction of the United States and out of the jurisdiction of any particular State. 

(6) Any vehicle used or designed for flight or navigation in space and on the 
registry of the United States pursuant to the Treaty on Principles Governing the 
Activities of States in the Exploration and Use of Outer Space, Including the Moon 
and Other Celestial Bodies and the Convention on Registration of Objects Launched 
into Outer Space, while that vehicle is in flight, which is from the moment when all 
external doors are closed on Earth following embarkation until the moment when 
one such door is opened on Earth for disembarkation or in the case of a forced 
landing, until the competent authorities take over the responsibility for the vehicle 
and for persons and property aboard. 

(7) Any place outside the jurisdiction of any nation with respect to an offense by 
or against a national of the United States. 
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(8) To the extent permitted by international law, any foreign vessel during a 
voyage having a scheduled departure from or arrival in the United States with respect 
to an offense committed by or against a national of the United States. 

(9) With respect to offenses committed by or against a national of the United 
States as that term is used in section 101 of the Immigration and Nationality Act- 

(A) the premises of United States diplomatic, consular, military or other 
United States Government missions or entities in foreign States, including the 
buildings, parts of buildings, and land appurtenant or ancillary thereto or used 
for purposes of those missions or entities, irrespective of ownership; and 

(B) residences in foreign States and the land appurtenant or ancillary thereto, 
irrespective of ownership, used for purposes of those missions or entities or used 
by United States personnel assigned to those missions or entities. 

 
Nothing in this paragraph shall be deemed to supersede any treaty or international 
agreement with which this paragraph conflicts. This paragraph does not apply with 
respect to an offense committed by a person described in section 3261(a) of this title. 
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18 U.S.C. § 13 
 

§ 13. Laws of States adopted for areas within Federal jurisdiction 
 

(a) Whoever within or upon any of the places now existing or hereafter reserved 
or acquired as provided in section 7 of this title, or on, above, or below any portion 
of the territorial sea of the United States not within the jurisdiction of any State, 
Commonwealth, territory, possession, or district is guilty of any act or omission 
which, although not made punishable by any enactment of Congress, would be 
punishable if committed or omitted within the jurisdiction of the State, Territory, 
Possession, or District in which such place is situated, by the laws thereof in force 
at the time of such act or omission, shall be guilty of a like offense and subject to a 
like punishment. 

(b)(1) Subject to paragraph (2) and for purposes of subsection (a) of this section, 
that which may or shall be imposed through judicial or administrative action under 
the law of a State, territory, possession, or district, for a conviction for operating a 
motor vehicle under the influence of a drug or alcohol, shall be considered to be a 
punishment provided by that law. Any limitation on the right or privilege to operate 
a motor vehicle imposed under this subsection shall apply only to the special 
maritime and territorial jurisdiction of the United States. 

(2)(A) In addition to any term of imprisonment provided for operating a motor 
vehicle under the influence of a drug or alcohol imposed under the law of a State, 
territory, possession, or district, the punishment for such an offense under this 
section shall include an additional term of imprisonment of not more than 1 year, or 
if serious bodily injury of a minor is caused, not more than 5 years, or if death of a 
minor is caused, not more than 10 years, and an additional fine under this title, or 
both, if- 

(i) a minor (other than the offender) was present in the motor vehicle when 
the offense was committed; and 

(ii) the law of the State, territory, possession, or district in which the offense 
occurred does not provide an additional term of imprisonment under the 
circumstances described in clause (i). 

 
(B) For the purposes of subparagraph (A), the term “minor” means a person less 

than 18 years of age. 
(c) Whenever any waters of the territorial sea of the United States lie outside the 

territory of any State, Commonwealth, territory, possession, or district, such waters 
(including the airspace above and the seabed and subsoil below, and artificial islands 
and fixed structures erected thereon) shall be deemed, for purposes of subsection (a), 
to lie within the area of the State, Commonwealth, territory, possession, or district 
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that it would lie within if the boundaries of such State, Commonwealth, territory, 
possession, or district were extended seaward to the outer limit of the territorial sea 
of the United States. 
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18 U.S.C. § 1151 
 

§ 1151. Indian country defined 
 

Except as otherwise provided in sections 1154 and 1156 of this title, the term 
“Indian country”, as used in this chapter, means (a) all land within the limits of any 
Indian reservation under the jurisdiction of the United States Government, 
notwithstanding the issuance of any patent, and, including rights-of-way running 
through the reservation, (b) all dependent Indian communities within the borders of 
the United States whether within the original or subsequently acquired territory 
thereof, and whether within or without the limits of a state, and (c) all Indian 
allotments, the Indian titles to which have not been extinguished, including rights-
of-way running through the same. 
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18 U.S.C. § 1152 
 

§ 1152. Laws governing 
 

Except as otherwise expressly provided by law, the general laws of the United 
States as to the punishment of offenses committed in any place within the sole and 
exclusive jurisdiction of the United States, except the District of Columbia, shall 
extend to the Indian country. 

This section shall not extend to offenses committed by one Indian against the 
person or property of another Indian, nor to any Indian committing any offense in 
the Indian country who has been punished by the local law of the tribe, or to any 
case where, by treaty stipulations, the exclusive jurisdiction over such offenses is or 
may be secured to the Indian tribes respectively. 
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18 U.S.C. § 1153 
 

§ 1153. Offenses committed within Indian country 
 

(a) Any Indian who commits against the person or property of another Indian or 
other person any of the following offenses, namely, murder, manslaughter, 
kidnapping, maiming, a felony under chapter 109A, incest, a felony assault under 
section 113, an assault against an individual who has not attained the age of 16 years, 
felony child abuse or neglect, arson, burglary, robbery, and a felony under section 
661 of this title within the Indian country, shall be subject to the same law and 
penalties as all other persons committing any of the above offenses, within the 
exclusive jurisdiction of the United States. 

(b) Any offense referred to in subsection (a) of this section that is not defined 
and punished by Federal law in force within the exclusive jurisdiction of the United 
States shall be defined and punished in accordance with the laws of the State in 
which such offense was committed as are in force at the time of such offense. 

Appendix 24

Case: 21-35036, 09/19/2022, ID: 12543931, DktEntry: 37-1, Page 49 of 51



18 U.S.C. § 1162 
 

§ 1162. State jurisdiction over offenses committed by or against Indians in the 
Indian country 

 
(a) Each of the States or Territories listed in the following table shall have 

jurisdiction over offenses committed by or against Indians in the areas of Indian 
country listed opposite the name of the State or Territory to the same extent that such 
State or Territory has jurisdiction over offenses committed elsewhere within the 
State or Territory, and the criminal laws of such State or Territory shall have the 
same force and effect within such Indian country as they have elsewhere within the 
State or Territory: 
 

State or Territory of Indian country affected 
Alaska All Indian country within the 

State, except that on Annette 
Islands, the Metlakatla 

Indian community may 
exercise jurisdiction over 

offenses committed by 
Indians in the same manner 

in which such jurisdiction 
may be exercised by Indian 

tribes in Indian country over 
which State jurisdiction has 

not been extended. 
California All Indian country within the 

State. 
Minnesota All Indian country within the 

State, except the Red Lake 
Reservation. 

Nebraska All Indian country within the 
State. 

Oregon All Indian country within the 
State, except the Warm 

Springs Reservation. 
Wisconsin All Indian country within the 

State. 
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(b) Nothing in this section shall authorize the alienation, encumbrance, or 
taxation of any real or personal property, including water rights, belonging to any 
Indian or any Indian tribe, band, or community that is held in trust by the United 
States or is subject to a restriction against alienation imposed by the United States; 
or shall authorize regulation of the use of such property in a manner inconsistent 
with any Federal treaty, agreement, or statute or with any regulation made pursuant 
thereto; or shall deprive any Indian or any Indian tribe, band, or community of any 
right, privilege, or immunity afforded under Federal treaty, agreement, or statute 
with respect to hunting, trapping, or fishing or the control, licensing, or regulation 
thereof. 

(c) The provisions of sections 1152 and 1153 of this chapter shall not be 
applicable within the areas of Indian country listed in subsection (a) of this section 
as areas over which the several States have exclusive jurisdiction. 

(d) Notwithstanding subsection (c), at the request of an Indian tribe, and after 
consultation with and consent by the Attorney General- 

(1) sections 1152 and 1153 shall apply in the areas of the Indian country of 
the Indian tribe; and 

(2) jurisdiction over those areas shall be concurrent among the Federal 
Government, State governments, and, where applicable, tribal governments. 
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