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INTRODUCTION

The Mashpee Wampanoag Tribe has lived in what in now southeastern
Massachusetts for centuries and has a history, government, language and culture
that predate the founding of the United States. The Tribe's ancestors fed the
starving Pilgrims, launching the tradition that has become Thanksgiving. Y et over
time, the Tribe was rendered unrecognized and landless. Finally, in 2007, the
federal government formally acknowledged its recognition of the Tribe and in
2015 took land into trust to form afederally protected reservation for the Tribe.
Since that time, Mashpee has been continuously under attack by the Littlefields
(funded by acommercial gaming company).!

The 2021 Record of Decision (2021 ROD) was issued by the Department of
the Interior (Interior) to confirm the status of the Tribe's reservation. Interior
properly developed the 2021 ROD based on record evidence consistent with
relevant case law, administrative precedent, Interior’ s own internal, binding legal
guidance, and the federal district court opinion overturning the 2018 ROD as

arbitrary, capricious, and an abuse of discretion. It should be upheld.

1 Charles Winokoor, Latest Mashpee Wampanoag |and-in-trust decision dlicits joy
and dismay, The Herald News (Sept. 8, 2018), https://www.heraldnews.com/
story/news/2018/09/09/l atest-mashpee-wampanoag-land-in/10806770007/.
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STATEMENT OF THE ISSUES

The only issue before this Court is whether the Littlefields can demonstrate
that the 2021 ROD determining that the Mashpee Tribe was under federal
jurisdiction in 1934 is “arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law” under APA Section 706(2)(A).

STATEMENT OF THE CASE

I. THE 2015 ROD

In 2007, Interior acknowledged federal recognition of the Tribe pursuant to a
rigorous, document-intensive review procedure known as the Federal
Acknowledgment Process, 25 C.F.R. Part 83. A tribe whose recognition has been
acknowledged through this process successfully has demonstrated, inter alia, that
it has maintained its tribal identity on a substantially continuous basis. 25 C.F.R.
§ 83.10 (formerly § 83.3). Interior concluded that the Tribe has been a distinct
Indian community in existence since at least the 1620s.?

The Tribe had no federally protected reservation land within which it could
exercise itsjurisdiction and provide for its people. Accordingly, the Tribe

petitioned Interior to exercise its authority under Sections 5 and 7 of the Indian

2 See JA788-801 at JA792-93, JA800-01; see also 72 Fed. Reg. 8007-08 (2007).
The Tribe s federal acknowledgment cannot be challenged in this case; any
challenge would have had to be filed within 6 years of the decision. See Trafalgar
Capital Assocs,, Inc. v. Cuomo, 159 F.3d 21, 34 (1% Cir. 1998).
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Reorganization Act (“IRA”)3 (25 U.S.C. 88 5108, 5110, earlier codified at 25
U.S.C. 88 465 and 467, respectively) to place land in trust and proclaimit a
reservation for the Tribe. The Tribe' s petition encompassed two sites within its
historical territory, one in Mashpee and another in Taunton.* JA1062. The Town
and the City actively supported the Tribe' s petition. JA110-11; JA816-817,
JA897-98.

To exercise its authority under IRA Sections 5 and 7, Interior must
determine whether the Tribe meets any of the three definitions of “Indian” in IRA
Section 19. 25 U.S.C. § 5129. Carcieri v. Salazar, 555 U.S. 379, 387-88 (2009).

Section 19 defines “Indian” as:

3 The IRA was enacted to reverse the disastrous impacts of these earlier federal
policies of forced assimilation and removal. H.R. Rep. N0.73-1804, at 6 (1934),
JAG54. A key tool isits delegation of authority to the Secretary to acquire land in
trust for tribes that did not already benefit from possession of federally-held
reservation lands, or in the words of the bill’ s chief sponsor, to “provide for the
acquisition, through purchase, of land for Indians, now landless, who are anxious
and fitted to make aliving on such land.” See S. Rep. No. 73-1080, at 1 (1934),
JA649 (statement of Sen. Burton Wheeler); H.R. Rep. N0.73-1804, at 6 (1934),
JA654 (IRA would help to “make many of the now pauperized, landless Indians
self-supporting”).

4 The Littlefields erroneously assert without citation or argument for relevance that
the Taunton parcel is 50 miles away from the Mashpee parcel. Br., 1,8. The
actual distanceis 35 miles. See map at JA815. It isnot uncommon for tribesto
have reservation lands at a distance from one another, reflecting the reality that
tribes’ historical territories were far reaching. See U.S. Domestic Sovereign
Nations: Land Areas of Federally-Recognized Tribes, https.//bia-geospatial -
internal .geoplatform.gov/indianlands/.
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...all persons of Indian descent [1] who are members of
any recognized Indian tribe now under Federal
jurisdiction, and [2] all persons who are descendants of
such members who were, on June 1, 1934, residing
within the present boundaries of any Indian reservation,
and [3] shall further include all other persons of one-half
or more Indian blood.

25 U.S.C. §5129.

On September 18, 2015, Interior determined that the Tribe met the second
definition of Indian in the 2015 ROD. JA103-243 at 110-12, 242-43. The
Littlefields assert, without citation, that Interior’ s reliance on the second definition
demonstrates that Interior “recognize[d] that Carcieri stood as a barrier to finding
the Mashpee Tribe was under federal jurisdictionin 1934[.]" (Br., 23.) Infact,
Interior explicitly stated otherwise in the 2015 ROD: “ [w] e have not deter mined
whether Mashpee could also qualify under the first definition of ‘Indian,” as
gualified by the Supreme Court’ sdecision in Carcieri v. Salazar.” (footnote
omitted) (emphasis added.) JA185-86.

The Littlefields challenged the 2015 ROD. In July 2016, the court rejected
Interior’ sinterpretation of the IRA’s second definition of Indian, holding that the
second definition necessarily incorporates the first definition, whereas Interior had
interpreted the second definition as having an independent meaning. Littlefield v.
U.S Dep't of the Interior, 199 F. Supp. 3d 391 (D. Mass. 2016). The court ruled,

however, that Interior was free to determine whether the Tribe met the first
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definition. Littlefield v. U.S Dep’t of the Interior, Civ. No. 1:16-cv-10184-WGY,
Order at 2-3 (D. Mass. Oct. 12, 2016) (Dkt. No. 121).

[I. THEREISNO “2017 ROD”

Thereafter, the Tribe and the Littlefields submitted evidence and arguments
on whether the Tribe was under federal jurisdiction in 1934. Relevant to these
submissions was legal guidance governing the agency’s analysis of the first
definition of Indian issued by Interior’s Solicitor. M-37029, Memorandum on the
Meaning of “Under Federal Jurisdiction” for Purposes of the Indian
Reorganization Act (Mar. 12, 2014) (“M-Opinion”).> JA869-94.

In February 2017, briefing from both parties on the question of whether the
Tribe meetsthe IRA’ sfirst definition of Indian was completed. In March 2017
Ryan Zinke became Secretary of the Interior, a position he held until January 2019.
In June 2017, Interior unexpectedly provided both the Tribe and the Littlefields
with an unsigned draft of adecision. Inidentical letters to each party dated June

30,7 2017.° Interior invited both to brief a new question that had never been raised

®> The mgjority opinionin Carcieri did not address the meaning of “under federal
jurisdiction in 1934,” see Mashpee Wampanoag Tribe v. Bernhardt, 466 F. Supp.
3d 199, 207-208 (D.D.C. 2020), and it is not defined in the statute. To guide how
the agency should determine whether atribe was under federal jurisdiction in 1934,
Interior’s M-Opinion examined the IRA’ stext and remedial purposes, its
legidlative history and Interior’s early practices. M-Opinion at 8-20.

® See June 30, 2017 Letter to David H. Tennant, from Associate Deputy Secretary
James E. Cason, JA976-79 (the full attachment is at JA935-67).
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by either party (one that turned out to be irrelevant to the 2021 ROD). The June 30
letters identify the attached draft as unfinished: “[o]nce Interior has received all of
the submissions [on the new question], it will review the materials ... and will
complete its review of whether the Tribe was under Federal jurisdictionin 1934[.]"
JA977. The draft decision includes a header on each page that includes the word:
“DRAFT.” JA976-79, JA935-67.

The Littlefields repeatedly characterize the draft as “the 2017 ROD,” Br., 8,
9, 10, 38, 39, 43, 44, 48, 60, and repeatedly argue that it was a“second” ROD that
reached the same conclusions asthe 2018 ROD. Br., 2, 4, 9, 12, 15, 37, 40, 45, 46,
48. They try to bolster their “second ROD” argument by underscoring that the
“2017 ROD” and 2018 ROD were produced by “different Secretaries of the
Interior, Secretary Dirk Kempthornein 2017 and Ryan Zinkein 2018.” Br., 12.
Dirk Kempthorne served as Secretary of the Interior a decade earlier in the George
W. Bush Administration (2006-2009). The 2017 draft was prepared during
Secretary Zinke' s tenure and finalized as the 2018 ROD during Secretary Zinke's
tenure. (2018 ROD) JA1061-88.

A basic tenet of the Administrative Procedure Act is:

“[algency actionisfinal if it constitutes a‘definitive

statement [ ] of [the agency’s] position’ with ‘direct’ and
Immediate consegquences.”
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Association of Int’| Automobile Manufacturersv. Commissioner, Massachusetts
Dep't of Envtl. Protection, 208 F.3d 1, 5, citing Trafalgar Capital Assocs., Inc. v.
Cuomo, 159 F.3d 21, 35 (1st Cir. 1998) (quoting FTC v. Sandard Oil Co., 449
U.S. 232, 241, 101 S. Ct. 488 (1980) (quotations and alterations in original).
Interior’s 2017 draft was not a “definitive statement of the agency’ s position.”
JA977. Interior did not issue afinal decision until more than ayear later.

Thereisonly one ROD, produced during the tenure of only one Secretary
(Zinke), that found the Tribe not to have been under federal jurisdiction in 1934,
and that Secretary appears to have been under political pressureto deliver a
negative answer to the Tribe.’

1. THE 2018 ROD (FOUND TO BE ARBITRARY AND CAPRICIOUYS)

The Tribe challenged the 2018 ROD in the District of Columbia where the
Assistant Secretary (the decision-maker) is headquartered. On June 5, 2020, Judge
Paul Friedman found that the 2018 ROD failed to follow the directives of the M-

Opinion to consider evidence in concert, failed to consider the evidence

" Secretary Zinke served in President Donald Trump'’ s cabinet, and President
Trump personally sought to interfere with the passage of federal legidation (H.R.
312, 116" Congress) that would have protected the Tribe from the consequences of
the negative decision issued by his Administration. Just asthe bill wasto receive a
vote on the House floor, President Trump tweeted, “ Republicans shouldn’t vote for
H.R. 312, aspecia interest casino Bill, backed by Elizabeth (Pocahontas) Warren |
1" (parenthetical in the original). House Dems delay votes on tribal bills after
Trump lashes out, POLITICO (May 8, 2019),
https.//www.politico.com/story/2019/05/08/congress-tribal -bills-1311890.
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consistently with prior relevant case law and Departmental decisions, and
accordingly determined that the 2018 ROD was arbitrary, capricious, an abuse of
discretion, and contrary to law. Judge Freidman remanded to Interior “for a
thorough reconsideration and re-evaluation of the evidence” consistent with the
court’ s opinion, relevant precedent, the M-Opinion, and Interior’s prior decisions
applying the M-Opinion. Mashpee Wampanoag Tribe v. Bernhardt,

466 F. Supp. 3d 199, 236 (D.D.C. 2020) (“Bernhardt”). Judge Friedman’s opinion
Is specific about “ways in which the Secretary misapplied the M-Opinion as to
each category of evidence that the Tribe maintains the Secretary improperly
dismissed.” |d. at 219 (emphasis added). Those specific categories of evidence
included the education of Mashpee students at Bureau of Indian Affairs (BIA)
schools,? federal management of funds and health and social services for the Tribe,
various types of census evidence, and various federal reports and surveys. Id. at

221-225, 227-228, 230-233.

8 The name “Bureau of Indian Affairs’ was formally adopted by Interior in 1947;
prior to that it was known by various variants of “the Indian Office.” The Indian
Office was originally part of the Department of War; it was transferred to Interior
when it was created in 1849. U.S. Dept of the Interior, What isthe BIA’ s History?
https.//www.bia.gov/fags/what-bias-

hi story#.~:text=Cal houn%20admi ni strativel y%20establi shed%20the%620BI1 A ,the%
20newly%20created%6201 nterior%20Department.
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V. THE 2021 ROD

On December 22, 2021, Interior issued the 2021 ROD.° JA48-102. The
2021 ROD confirmed that the Tribe was under federal jurisdiction in 1934. The
Littlefields challenged the 2021 ROD. Judge Angel Kelley held that “the Secretary
was not arbitrary and capricious in determining that the Tribe was under federal
jurisdiction in 1934 within the meaning of the IRA, nor was she arbitrary and
capricious in proclaiming the Designated Lands as the Tribe' sinitial

reservation.”'® Appellant ADD30-31.

% The 2021 ROD confirms Interior’s 2015 decision to acquire the Tribe' sland in
trust as the Tribe' s Reservation, and incorporates the 2015 ROD except for the
analysesin Section 8.3 (statutory authority for acquisition, i.e., IRA second
definition of Indian) and Section 7.0 (gaming eligibility under the Indian Gaming
Regulatory Act), which are replaced by analysesin the 2021 ROD. See 2021 ROD
at 2, JA49. Theincorporated portions of the 2015 ROD are attached as an
Appendix to the 2021 ROD. JA103-243.

191n footnote 2, the Littlefields claim without support that the Tribe lacks historical
ties to the Taunton parcel. To the extent the Littlefields make this assertion in the
context of whether the Taunton parcel qualifiesasthe Tribe’'s “initial reservation”
for purposes of the Indian Gaming Regulatory Act, 25 U.S.C. § 2719, and its
implementing regulations, 25 C.F.R. § 292.6, they have abandoned this argument.
“Few principles are more sacrosanct in this circuit than the principle that ‘issues
adverted to in a perfunctory manner, unaccompanied by some effort at developed
argumentation, are deemed waived.”” Redondo—Borgesv. U.S Dep’t of Housing
& Urban Dev., 421 F.3d 1, 6 (1st Cir. 2005) (quoting United Statesv. Zannino,
895 F.2d 1, 17 (1st Cir. 1990). “Simply noting an argument in passing without
explanation isinsufficient to avoid waiver ... A party must ‘provide ... analysis of
the statutory scheme,” or ‘present ... legal authority directly supporting their
thesis.’” DiMarco-Cappa v. Cabanillas, 238 F.3d 25, 34 (1st Cir. 2001) (quoting
McCoy v. Massachusetts Inst. of Tech., 950 F.2d 13, 22 (1st Cir. 1991)). Evenif it
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The Littlefields complain that the only thing that changed between 2018 and
2021 “was the identity of a new Secretary of the Interior, Deb Halland [sic], the
first Native American to head Interior.” Br., 12. The Tribe does not pretend to
understand why the Littlefields think it relevant that Secretary Haaland is Native
American, but so is Tara Sweeney, the Assistant Secretary who issued the 2018
ROD.1

SUMMARY OFARGUMENT

l. The holding in Carcieri v. Salazar, 555 U.S. 379 (2009) that
Narragansett was not under federal jurisdiction in 1934 is not based on record
evidence, does not require afinding that Narragansett and Mashpee histories are
indistinguishable, and, therefore, does not require a finding that M ashpee was not
under federal jurisdiction in 1934. The Carcieri decision itself establishes the
fallacy of the Littlefields' argument. Every court to consider this Narragansett
comparison argument has rejected it, as did Interior in both the 2018 and 2021

RODs. (Seeinfraat 36-42.)

were not waived, the record is replete with conclusive evidence of this connection.
See JA167-80; JA821-34; JA92-99. Thedistrict court agreed. Appellant ADD30.

11'U.S. Dept. of the Interior Press Release,
https://www.doi .gov/pressrel eases/hi story-made-al askan-|eader-tara-mac-1ean-
sweeney-becomes-first-femal e-alaska-native.

10



Case: 23-1197 Document: 00118035241 Page: 22  Date Filed: 07/31/2023  Entry ID: 6582252

[1.  TheLittlefields argument regarding judicial precedent concerning
Mashpee’ s land claims relies on cases that do not address whether Mashpee was
under federal jurisdiction in 1934 and conflates questions of tribal recognition and
tribal existence (neither at issue in this case) with the question of whether Mashpee
was under federal jurisdictionin 1934. The cases accordingly are inapposite to
whether Mashpee was under federal jurisdiction in 1934. (Seeinfra at 44-49.)
Similarly, the Littlefields' reliance on a 1786 ordinance to argue that Mashpee's
jurisdictional statusis governed by actions of the Confederation Congress before
the United States' Constitution had even been drafted is precluded by the
Constitution itself and cases interpreting the constitutional relationship between the
federal government and Indian Tribes. (Seeinfra at 42-43.)

[11.  Interior’s changein position in between the 2021 ROD and the 2018
ROD reflects the fact that afederal district court overturned the 2018 ROD as
arbitrary, capricious and an abuse of discretion because Interior failed to follow the
directives of the M-Opinion to consider evidence in concert and failed to consider
evidence consistently with relevant case law and prior departmental decisions. The
court directed Interior to conduct athorough reconsideration and re-evaluation of
the evidence. Further, the Littlefields’ insistence that a draft of the 2018 ROD is

the“2017 ROD” isfiction. (See supra at 2-10.)

11
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IV. The2021 ROD is reasonable agency action that addresses the
evidence in the record in finding that M ashpee was under federal jurisdiction in
1934. The Littlefields disagreement with how Interior weighed the evidenceis
not grounds to set aside the 2021 ROD. (Seeinfraat 13-36.)

ARGUMENT

I. STANDARD OF REVIEW

The APA provides the standard for review. A court may set aside an
agency’sdecision only if that action is“arbitrary, capricious, an abuse of discretion
or otherwise not in accordance with law.” Sg Sauer, Inc. v. Brandon, 826 F.3d
598, 601 (1st Cir. 2016); see also Associated Fisheriesv. Daley, 127 F.3d 104, 109
(1st Cir. 1997) (same); Serra Club v. Marsh, 976 F.2d 763, 769 (1st Cir. 1992)
(same). Thereview isnarrow; it is highly deferential and the Court must presume
the Secretary’ s action to be valid. Associated Fisheries, 127 F.3d at 109 (citing
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415-16 (1971) and
Serra Club, 976 F.2d at 769). Even if the reviewing court disagrees with the
agency’s conclusions, the Court may not substitute its judgment for that of the
agency. Sg Sauer, 826 F.3d at 601; Associated Fisheries of Maine, 127 F.3d at
109. If the agency’ s decision is supported by any rational view of the record, the
reviewing court must uphold it. Associated Fisheries, 127 F.3d at 109. Finaly,

“statutes affecting Indian Tribes [such asthe IRA] must be construed liberaly in

12
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favor of thetribes.” Penobscot Indian Nation v. Key Bank of Maine, 112 F.3d 538,
555 (1st Cir. 1997) (citing Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985)).

[1. INTERIOR HASA RATIONAL BASISFOR ITSDETERMINATION IN
THE 2021 ROD

A. Thelittlefields Misconstrue the Under Federal Jurisdiction Standard

Justice Breyer's concurrence!? in Carcieri provided three examples of
jurisdiction-conferring evidence: “for example, atreaty with the United States (in
effect in 1934), a (pre-1934) congressional appropriation, or enrollment (as of
1934) with the Indian Office.” Carcieri, 555 U.S. at 399 (Breyer, J., concurring)
(emphasis added and parentheticals in the original); see also Bernhardt, 466 F.
Supp. 3d at 207-08; JA51-55. Interior’s M-Opinion establishes atwo-part test for
determining that a tribe was under federal jurisdiction.®® First, Interior must
determine

... Whether there is a sufficient showing in the tribe’ s history, at
or before 1934, that it was under federal jurisdiction, i.e.,
whether the United States had in 1934 or at some point in the
tribe’ s history prior to 1934, taken an action or series of actions

— through a course of dealings or other relevant acts for or on
behalf of the tribe or in some instance tribal members — that

12 Concurring opinions routinely and properly are relied upon for guidance in
applying amajority opinion. See Rodriguez v. Bennett, 303 F.3d 435, 438-39 (2d
Cir. 2002) (Justice Stevens' concurring opinion made “explicitly clear” the
““Court’s narrow holding’'”).

13 Congress expressly authorized Interior to manage Indian affairs and matters
arising out of Indian relations and to enact regulations to implement any Act
relating to Indian affairs. 25 U.S.C. 88 2, 9. (Interior Statutory Addendum 002).

13
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are sufficient to establish, or that generally reflect federal
obligations, duties, responsibility for or authority over thetribe
by the Federal Government.
M-Opinion at 19 (emphasis added). Second, Interior must determine whether the
tribe’ sjurisdictional status remained intact in 1934. Id.
Interior’s M-Opinion describes the types of evidence that demonstrate
whether atribe was “under federal jurisdiction.” M-Opinion at 4, 19-23. Interior

extensively has applied the M-Opinion’ s two part test, and Interior’'s reliance on

it has been confirmed in numerous judicial and administrative decisions.’® The M-

14 See, e.g., 2013 Cowlitz ROD, JA835-57, at JA849, JA852-57; Aug. 11, 2011
TunicaBiloxi ROD, JA806-814, at JA809-11, JA814; Solicitor’s Opinion, Status
of the Ottawa Tribe of Oklahoma as “under federal jurisdiction” on June 18, 1934,
at 4-6 (Sept. 28, 2010), JA802-05.

15 Seg, e.g., Bernhardt, 466 F. Supp. 3d 199; Stand Up for California! v. U.S. Dep't
of the Interior, 204 F. Supp. 3d 212, 278 (D.D.C. 2016), aff'd, 879 F.3d 1177,
1183-86 (D.C. Cir. 2018), cert. denied, 139 S. Ct. 786 (2019); No Casino in
Plymouth v. Jewell, 136 F. Supp. 3d 1166, 1184 (E.D. Cal. 2015), vacated and
remanded sub nom., No Casino in Plymouth v. Zinke, 698 F. App'x 531 (Sth Cir.
2017) (vacated based on standing); County of Amador v. U.S. Dep't of the Interior,
136 F. Supp. 3d 1193, 1200, 1208-10 (E.D. Cal. 2015), aff'd, 872 F.3d 1012 (Sth
Cir. 2017), cert. denied, 139 S. Ct. 64 (2018); Cent. N.Y. Fair Bus. Assn v. Jewell,
No. 6:08-cv-0660 (LEK/DEP), 2015 WL 1400384 (N.D.N.Y. Mar. 26, 2015),
aff'd, 673 F. App’x. 63 (2d Cir. 2016), cert denied, 137 S. Ct. 2134 (2017);
Citizens for a Better Way v. U.S. Dep't of the Interior, No. 2:12-cv-3021-TLN-AC,
2015 WL 5648925, at *21-22 (E.D. Cal. Sep. 24, 2015), aff’d sub. nom., Cachil
Dehe Band of Wintun Indians of Colusa Indian Cty. v. Zinke, 889 F.3d 584 (9th
Cir. 2018); Village of Hobart v. Acting Midwest Reg’l Dir., 57 IBIA 4, 20, 24-25
(May 9, 2013); Shawano County v. Acting Midwest Reg'l Dir., 53 IBIA 62, 74-76
(Feb. 28, 2011); Grand Traverse Cty. Bd. of Comm'rsv. Acting Midwest Reg’ |
Dir., 61 IBIA 273, 280-81 (Sept. 25, 2015); Sate of New York v. Acting E. Reg’|
Dir., 58 IBIA 323, 332-33 (June 11, 2014); see also Carcieri, 555 U.S. at 399
(Breyer, J., concurring); Confederated Tribes of the Grand Ronde Cmty. of Oregon

14
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Opinion also confirms that the Secretary must consider the “variety of actions
when viewed in concert.” See Bernhardt, 466 F. Supp. 3d at 217-18; Stand Up for
Californial, 204 F. Supp. 3d at 278; M-Opinion at 19, JA887; see also Grand
Ronde, 75 F. Supp. 3d at 403; Grand Ronde, 830 F.3d at 565.

The Littlefields argue that Justice Breyer’ s concurrence requires proof of
“positive” jurisdictional action, Br., 35, that “carr[ies] with it federal obligations
that are present in 1934.” Br., 36'° (emphasis added). But Justice Breyer’'s
example of a“pre-1934" congressional appropriation” entirely undermines the
Littlefields argument. Federal appropriations are made for particular fiscal years.
Under the Littlefields' reading, only appropriations made in 1933 to fund activity
in 1934 would meet Justice Breyer’ s test, a reading inconsistent with the plain
language of his concurrence. Carcieri, 555 U.S. at 399.

B. The Secretary’ s Decision is Supported by the Administrative Record

1. Carlide Indian School Records
The 2018 ROD’ s off-handed dismissal of probative evidence of Mashpee

attendance at Carlisle contradicted judicia precedent, administrative precedent,

v. Jewell, 75 F. Supp. 3d 387, 402-05 (D.D.C. 2014); Confederated Tribes of the
Grand Ronde Cmty. of Oregon v. Jewell, 830 F.3d 552, 564, 566 (D.C. Cir. 2016).

16 The Littlefields also argue that the majority opinion requires that “whatever
jurisdictional act that brings atribe under federal jurisdiction in 1934, it hasto
carry with it federal obligationsthat are present in 1934.” Br., 36. They offer no
citation or explanation for this characterization of the majority’ s view.

15
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and the M-Opinion, and caused Judge Friedman to find that Interior’ sanalysisin
the 2018 ROD violated the APA. See Bernhardt, 466 F. Supp. 3d at 222. Judge
Friedman held that:
The Secretary’ s rejection of the evidence [in the 2018 ROD] that
individual Mashpee students were educated at a BIA school directly
contradicted the M-Opinion, administrative precedent, and judicial
precedent. On remand, the Secretary must accept this evidence as
probative evidence and view it “ in concert” with the other probative

evidence to determine whether the Tribe was under federal
jurisdiction before 1934.

Bernhardt, 466 F. Supp. 3d at 220, 222-23 (emphasis added). Hisdecisionis
consistent with judicial and administrative precedent. See Grand Ronde, 75 F.
Supp. 3d at 402-04 (documents showing that “ Cowlitz children attended schools
operated by the Bureau of Indian Affairs’ isjurisdictional evidence.) (emphasis
added); Shawano County, WI, 53 IBIA at 74 (attendance of tribal members at BIA
schools was evidence of federa jurisdiction); Cowlitz ROD, JA835, JA853
(evidence demonstrating federal jurisdiction was “the education of Indian students
at BIA schools”).

Congress took affirmative action when it authorized the establishment and
funding of Carlisle to educate members of Indian tribes (Act of May 17, 1882, 22
Stat. 68, ch. 163, p. 85; JA383-568; JA608-40), and it continued to take affirmative
action in every year that it enacted appropriations legislation to provide funding for

Indian children to be educated and cared for at the school, including the years

16
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during which Mashpee Indians attended the school.}” Congress directed the Office
of Indian Affairsto operate the school. See, e.g., Act of July 1, 1892, 27 Stat. 120
(Indian Affairs regulatory authority). The school, and the tribal membersin it,
were under the active supervision of both Congress and afederal agency. The
Littlefields argue that M assachusetts “ appears’ to have paid for tuition and
transportation to Carlisle. Br., 57. The statute they cite, however, provides
funding for any Massachusetts child to attend high school in another M assachusetts
town if their town does not have a high school. Carlise, of course, is an out-of-
state federal boarding school.

To be eligible to attend Carlisle, Mashpee children had to demonstrate their
tribal affiliation, blood quantum and meet other federally-imposed requirements.
Education Circular No. 85 (rules for non-reservation schools), JA362-65; JA569-
640. School records, JA383-568, and the 1927 and 1928 federal GAO Reports,
JA569-640, show that at least a dozen Mashpee children attended the school from
1905-1918 when the school was closed.

Because the Littlefields have no authority to support their contention that

closing an Indian boarding school before 1934 can terminate federal jurisdiction,

17 See Appropriations Acts between 1905 and 1918 at Mashpee Authority
Addendum 011-023, e.g., Act of March 2, 1917, 39 Stat. 969, 987, Ch. 146 (“For
support and education of eight hundred pupils at the Indian school at Carlisle,
Pennsylvania, including pay of superintendent, $132,000. .."). Id. at 022.

17
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they restate their assertion that a jurisdiction-conferring event must take place “in
1934[.]” Br. 53 (emphasis added). Thisisnot thelaw. Carcieri, 555 U.S. at 397
(Breyer, J., concurring) (“atribe may have been ‘under Federal jurisdiction’ in
1934 even though the Federal Government did not believe so at the time”); see
United Sates v. John, 437 U.S. 634, 653 (1978) (the fact that federal supervision
over them has not been continuous does not “destroy[] the federal power to deal
with them.”). Only Congress has jurisdiction to terminate federal jurisdiction over
atribe, and such termination must be explicit.

The Littlefields al so assert that M assachusetts paid for public school
education of Mashpee children without any explanation of why thisis relevant.
Whatever funding was or was not provided for public school education clearly was

inadequate, see, e.g., Tantaguidgeon Report at JA696-97.1°

18 See United States v. Nice, 241 U.S. 591, 598-600 (1916); Joint Tribal Council of
the Passamaquoddy Tribe v. Morton, 528 F.2d 370, 380 (1st Cir. 1975)

(citing Nice, 241 U.S. at 598; Tiger v. W. Investment Co., 221 U.S. 286, 315
(1911)). The Littlefields' contention that “ Congress never thought to pass an act
declaring the Mashpees were not wards of the federal government” (Br., 53) is
unsupported.

19 The need for additional education funding for the Mashpee Tribeis confirmed
by the fact that in the mid-1930s, federal officials actively worked to secure federal
funding to improve the conditions at the local public school that served only
Mashpee children. His efforts resulted in the federal Public Works Administration
awarding $21,272 for a new school “for the Indian people of Mashpee,” in 1939.
JAT716-25; JA732-34; JA1025-27.

18
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The Littlefields' citation to letters from a Carlise superintendent (Br., 57) is
uncompelling. This one superintendent’s view about the potential enrollment of
additional Massachusetts Indian students at a time when Carlisle was headed for
closure (see, e.g., JA608-40, excerpt from 1928 GAO Report with attendance from
1900-1918) does nothing to undercut the attendance of at least a dozen Mashpee
students at afederal Indian boarding school between 1905-1918.2°

The Littlefields' Carlidle arguments do not demonstrate that Interior’s
analysis or conclusions were arbitrary. See Save Our Heritage, Inc. v. FAA, 269
F.3d 49, 60 (1st Cir. 2001) (“[g]auzy generalizations and pin-prick criticisms, in
the face of specific findings and a plausible result” are insufficient to overcome an
agency’ s findings).

2. Federal Management of Funds and Health and Social Services

Interior considered evidence of the significant federal control over the
Mashpee tribal members' finances, physical health, career development and
personal movement at Carlisle. The School Superintendent, afederal official,

controlled funds belonging to Mashpee members. JA389; JA391; JA451; JA497;

20 The Littlefields citation to disenrollment information from 1911-1916 (Br., 57-
58 n.23) should be dismissed as extra record evidence, and actually shows that
federa officials at Carlisle were evaluating students' eligibility, consistent with
active exercise of federal jurisdiction. (Thefact that in 1911, one of 100 students
determined to be ineligible was M ashpee suggests that the other six Mashpee
students attending Carlisle that year in fact were eligible. JA626.)

19
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JA515. The Superintendent was required to seek additional approval from the
Commissioner of Indian Affairsto transfer or use a Mashpee tribal members
funds. JA391. Federd officials at Carlisle also restricted Mashpee parents' access
to students’ funds. JA392. Federa Indian Office officials used federal funds to
provide health care to Mashpee tribal members (JA393-96; JA397; JAS500-05;
JA506), and regularly approved and provided medical care, including surgery and
other medical procedures for Mashpee students. JA396. Indian Affairs officials
expended federal funds for job training and placement for Mashpee tribal

members. JA1041-44; JA383-568. Mashpee students participated in the federal

government’s “outing” program where they were assigned by federal officialsto

work for employers for vocational experience and training. |d.
Judge Friedman found the 2018 ROD improperly discounted this evidence:

The Secretary’ s failure to specifically address the federal
management of student funds, the vocational training, and the
health-care services provided to the Mashpee students at the
Carlisle School in the 2018 ROD therefore was arbitrary and
violated the APA ... On remand, the Secretary must give a
reasoned analysis as to whether this evidence is probative of the
Tribe being under federal jurisdiction, and if so, consider it “in
concert” with the other probative evidence.

Bernhardt, 466 F. Supp.3d at 224 (citations omitted). Inits 2021 ROD, Interior

conducted a reasoned analysis and concluded that this evidence supported a

determination that Mashpee was under federal jurisdiction in 1934, consistent with

prior judicial and administrative precedent. See JA65-66; Grande Ronde, 75 F.

20
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Supp.3d at 404 (funds for “health services, funeral expenses, or goods at a local
store” is evidence that the Cowlitz Tribe was under federal jurisdiction in 1934);
Grand Ronde, 830 F.3d at 564 (affirming federal jurisdiction determination based
in part on federal provision of services); Cowlitz ROD at JA849, JA853 (provision
of health or social services, money held for services on behalf of individuals);
Tunica-Biloxi ROD at JA809-10, JA814 (“provision of health, education, or social
servicesto atribe or individual Indians’ is evidence of federa jurisdiction).

3. Federal Reports/ Protection from Removal

In the early 1820s at the request of Congress, Secretary of War John
Calhoun ordered federal agent Jedidiah Morse to prepare areport regarding the
state of Indian tribes “within the jurisdiction of the United States.” JA250. The
Morse Report was commissioned as part of the federal initiatives for “civilization”
of Indians,?! and includes atable that identifies Mashpee as a tribe “within the
jurisdiction of the United States.” JA60; JA277. Morse recommended that the
federal government allow Mashpee to continue to occupy itsexisting landsin lieu
of removal. JA265-66. The Morse Report was circulated to Congress and the
Executive, debated in the House of Representatives, and formed the basis for the

federal government’ stribal removal decisions. See JA61-62; JA210-11; JA27S;

21 See JA 246, Secretary Calhoun’s letter to Morse, which states that Interior wished
to have the Report to determine “future application of the fund for the civilization
of the Indians.”

21
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JA288-92; JA323; JA327; Bernhardt, 466 F. Supp. 3d at 230-31. The Morse
Report illustrates assertions of federal authority; it isnot asimple study. Id. at
229-31. The recommendations about tribes identified in the report were
considered by Congress, adopted by the Secretary of War and presented to
President James Monroe. JA288-92; JA278; JA323, JA327; JA210-11. Colond
Thomas McKenney,?? Superintendent of Indian Affairs, relied on the Morse Report
and two letters to Secretary of War Calhoun. Based on these, the Secretary
recommended that Mashpee not be removed from its reservation; 2 President
Monroe adopted that policy. JA288-92.

The 2021 ROD reasonably determined that federal consideration and
recommendation against removal of Mashpee based on the 1822 Morse Report and
related actions constituted evidence that the Tribe was under federal jurisdiction.
JA56-63.

This determination is consistent with Judge Friedman’ s order, which
rgjected the 2018 ROD’ s dismissal of the Morse Report as a passive compilation

and as inconsistent with prior precedent (citing County of Amador v. Interior, 136

22 1825 letter from Thomas McK enney to the Secretary of War, relying on Morse's
1822 table with “the names of the Indian tribes now remaining within the limits of
the different states...” (Jan. 10, 1825), JA291; 1828 letter from Thomas McKenney
to the Secretary of War, relying on Morse' s 1822 table to show the Indian tribes
“now resident within the United States...” (Dec. 15, 1828), JA319.

23 JA292; see also JA185-86.
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F. Supp. 3d at 1208), and instructed the Secretary to analyze the Morse Report and
the federal government’ s actions that relied on it in accordance with judicial
precedent, prior administrative precedent, and the M-Opinion. See Bernhardt, 466
F. Supp. 3d at 228-31.
The Littlefields contend that the 2021 ROD conflicts with the 2015 ROD’ s
treatment of the Morse Report. To the contrary, the 2015 ROD provides that:
[s]hortly before the Commonwealth converted it to an Indian
district, the Town was also subject to federal oversight as part
of the Federal Government’ s larger agenda to remove Indians
from their aboriginal territories. . . Reverend Morse described
the Tribe' s “reservation” and recommended against the Tribe's
removal dueto its particular utility in that region and dueto its
members' strong attachments to their home. The Federal
Government agreed and ultimately declined to remove the
Tribe fromits native reservation.
JA221 (emphasis added). While the 2015 ROD mentions the historical federal
acquiescence to state jurisdiction over the New England tribes (JA224-25),
nowhere in the 2015 ROD did Interior conclude that such acquiescence divested
the federal government of itsjurisdiction over the tribes— nor could it, as that
would be contrary to judicial precedent.?*

The Littlefields also argue that the Morse Report and McKenney letters are

simply studies of al Indiansliving “within the jurisdictional borders’ of the United

24 As alegal matter, atribe sjurisdictional status can be terminated only by
congressional action. See supra at 18 and n.18.
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States, and do not show that Mashpee was under federal jurisdiction in holding the
2018 ROD Was arbitrary and capricious. Judge Friedman explicitly rejected this
characterization. Bernhardt, 466 F. Supp. 3d at 229 (emphasis added).

The Littlefields fail to distinguish the relevant precedent supporting the
Secretary’ s determination on the Morse Report and McKenney letters. See County
of Amador, 136 F. Supp. 3d at 1193, 1200, 1208, 1220 (upholding Interior’s
decision that the lone Band was under federal jurisdiction based in part on two
federa reports compiled in 1905-06 and 1915 by Indian agents); No Casino in
Plymouth, 136 F. Supp. 3d at 1166 (same analysis and conclusion for same tribe,
different plaintiff); M-Opinion at 19 (annual reports, surveys, and census
reports). The 2021 ROD provides areasoned analysis based on substantial
evidence, consistent with legal and administrative precedent, that the Morse Report
and McKenney letters are probative evidence that Mashpee was under federal

jurisdiction in 1934

%5 See also Grand Ronde, 75 F. Supp. 3d at 404 (internal agency correspondence
and memoranda demonstrates that Cowlitz was under federal jurisdiction in 1934);
Grand Ronde, 830 F.2d at 564 (Cowlitz Tribe under federa jurisdiction in 1934
based in part on Indian agency’ s enumeration of Cowlitz individual membersin
federal reports); Village of Hobart, 57 IBIA at 20, 24-25 (tabulated population
statistics including Oneida Tribe considered indicia of federal jurisdiction);
Cowlitz ROD at JA852-55 (reliesin part on Cowlitz Indians being included in
federal reports); Tunica Biloxi ROD, JA814 (Tribe'sinclusion in Office of Indian
Affairsreports relevant to federal jurisdiction).
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4, Other Federal Reports and Surveys

The Mashpee Tribe was included in multiple federal Indian policy reports
which enumerate tribes under the jurisdiction of the United States from the late
1800s through 1935. JA1020-22. The ROD also analyzed the 1851 School craft
Report,?® the 1890 Annual Report of the Commissioner of Indian Affairs, and the
1935 Tantaquidgeon Report. JA67-69. Judge Friedman held that the 2018 ROD’ s
dismissal of these reports was arbitrary and capricious.

The Schoolcraft Report, like the Morse Report and Kelsey Report
concerning the lone Band, was prepared at the request of afederal Indian Agent
using federally appropriated funds. Mashpee, 433 F. Supp. 3d at 232. Because
“efforts to document” the lone Band' s membersin the report was considered
probative evidence that the lone Band was under federal jurisdiction in County of
Amador, on remand Judge Friedman instructed that Interior must explain whether
the Schoolcraft Report is similarly probative. Id. Interior determined that the
School craft Report was published pursuant to congressional direction, and made
policy recommendations and proposed a plan for the Tribe' simprovement, so is

indicative of federal jurisdiction over the Tribe. JA67-68.

26 1851 Schoolcraft Report: A chart of tribes prepared by Indian Agent Henry
Schoolcraft in 1851 in response to Congressional direction regarding trade and
intercourse with Indian tribes. JA332.
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With respect to the 1890 Annual Report of the Commissioner of Indian
Affairs, Judge Friedman noted that prior Departmental decisions treated the
inclusion of atribe in the Annual Report as evidence that the tribe was under
federal jurisdiction, citing Village of Hobart, 57 IBIA 4, at 20, 24-25, and
instructed Interior to explain why Mashpee inclusion in the 1890 Report was
different, if at all. I1d. The 2021 ROD found that the 1890 Annual Report
recognized that Mashpee maintained tribal relations and authority over itslands,
and that including the Tribe in the Report was an explicit acknowledgement by the
federal government that the Tribe was within its purview, consistent with Interior’s
Village of Hobart decision. Id. at 21-22.

The Littlefields assert that the ROD’ s evaluation of the 1890 Report failsto
show that Mashpee was under federal jurisdiction because it “resulted in no
actions.” Br., 44-45. But asthe ROD explains, the fact that Mashpee continued to
maintain tribal relations and possessed specific tracts of land, unlike many other
tribes within the original thirteen colonies, is a reasonable basis to conclude that
the 1890 Report is evidence of federal jurisdiction over the Tribe. JA68-69.
Interior’s conclusion that the report constitutes probative evidence of the federal
government’ s exercise of jurisdiction over the Mashpee Tribe is reasonable. See

Bernhardt, 466 F. Supp. 3d at 233 (citing Village of Hobart, 57 IBIA 4, 20, 24-25),
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see also M-Opinion at 16 (Indian Affairs produced annual reports on tribes under
itsjurisdiction, as part of the exercise of administrative jurisdiction).

The Tantaquidgeon Report,?” commissioned by BIA in 1934 and produced
in 1935, provided a detailed narrative of the Tribe's history, language, government,
social regulations, economic life and education, and was used by federa officias
to secure federal funding to build a new school for Mashpee children. The
Littlefieldsinsist that the 2018 ROD correctly dismissed the Report as not showing
any ‘formal action’ by afederal official ‘determining any rights of the Tribe,’” but
Judge Friedman rejected that assessment as inconsistent with the M-Opinion, noted
that the 2018 ROD in fact acknowledged that it may have probative value, and
directed Interior to make a proper determination of that value, Bernhardt, 466
F.Supp.3d at 232-33. On remand, Interior determined that the Tantaquidgeon
Report was “ probative evidence of the Federal Government’ s authority over the
Tribe,” and “informed federal officials, who subsequently relied on the Report.”
JABO.

The Littlefields question the Tantaguidgeon Report’ s evidentiary value

because the author was a “ student” ?® and the Report was unpublished. Br., 32.

27 Survey of New England Tribes by Gladys Tantaquidgeon. Hired and paid by the
Office of Indian Affairsfor thistask, her report was included in alarger report to
the Commissioner of Indian Affairs, and relied on by federal officials. JA687-715.

28 Dr. Gladys Tantaquidgeon was a research assistant at the University of
Pennsylvania. John Collier, the Commissioner of Indian Affairs, hired her in 1934
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These arguments are senseless — particularly when compared to the reasoned
anaysisin the ROD, which highlights that the Office of Indian Affairs Director of
Education relied on the Tantaguidgeon Report in connection with obtaining federal
funding to build a new school for Mashpee children, an example of an “active’ use
of the Report in the exercise of federal authority. See JAGO.
5. Census Evidence

The 2021 ROD reviewed the different types of census evidence in the record
enumerating Mashpee tribal members—the 1911 and 1912 Office of Indian Affairs
school censuses, the 1910 Indian Population Schedule, and the federal general
census records, JA70-72. Thiswas consistent with Judge Friedman’s remand
order, which held that the 2018 ROD improperly ignored the general census
evidence and gave insufficient reasons for discounting the other census evidence.
Bernhardt, 466 F. Supp. 3d at 224-25. Judge Friedman instructed Interior to give a

reasoned analysis of each type of evidence, determine whether it is probative, and

to work on the Y ankton Sioux Reservation. She received honorary doctorates from
Y ale and the University of Connecticut, and published several books. Mohegan
Tribe, Gladys Tantaquidgeon,

https.//www.mohegan.nsn.us/expl ore/heritage/memoriam/
medicine-woman-gladys-tantaquidgeon-memorial. See also the Smithsonian’s
biography at Smithsonian American Women's History Museum, Gladys
Tantaguidgeon, https.//womenshistory.si.edu/herstory/health-
welness/object/gladys-tantaquidgeon.
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If so, “view it ‘in concert’ with the rest of the evidence in the record.” Id. at 225-
226.

The ROD explains that the 1911 and 1912 Carlisle Indian School census
reports were prepared pursuant to an 1884 Appropriations Act? directing the
federal government’ s Indian agents (including the Carlisle Superintendents) to
compilelists of Indians under their charge. JA71; JA335; JA1014-15. Although
the records are incompl ete (M ashpee students attended the school before and after
the 1910-1911 and 1911-1912 school years, see supra ll.B.1), eight Mashpee
students are included on the rolls covering these two school years. JA367-74. The
rolls reflect the expenditure of federally appropriated funds to educate and provide
services to Mashpee students attending Carlisle. JA71.%°

The 2021 ROD also analyzes the federal general census evidence,
highlighting that between 1850-1930 the federal government consistently
enumerated Mashpee tribal membersas “Indian.” JA781; JA782-87; JA333;
JA641-48. The 1910 Indian Population Schedule, a separate population schedule
for Indians prepared in certain years, enumerates 200 Mashpee Indiansliving in the

Town of Mashpee. JA366; JA70.3!

29 23 Stat. 76, 98 (July 4, 1884); JA33S.
30 See also supraat 15-19.

31 The ROD mistakenly reports the number of Mashpee on the 1910 Population
Schedule as 157, but the Schedule actually enumerates 200 Mashpee. JA70. The
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The 2021 ROD found this census evidence was probative, and when
considered with the rest of the evidence indicated that M ashpee was under federal
jurisdictionin 1934. JA72. See Carcieri, 555 U.S. at 399 (Breyer, J., concurring)
(“enrollment (as of 1934) with the Indian Office” is evidence that atribe was under
federal jurisdiction in 1934); Grand Ronde, 830 F.3d at 566 (jurisdictional
evidence included 1934 instruction to include Cowlitz on Indian census roll);
Grand Ronde, 75 F. Supp. 3d at 404 (local Superintendent’ s enumeration of
Cowlitz tribal members, and inclusion of them on Office of Indian Affairs
statistical tabulation, demonstrated “ unambiguous federal jurisdiction”); M-
Opinion at 19.%

The Littlefields argue, without authority, that these rolls are unpersuasive
because they were not prepared by the Indian Office. Br., 48-50. Not true. The
Carlidle census reports listing Mashpee students were compiled by the Carlisle
Superintendent, afederal official acting pursuant to the 1884 Appropriations Act
requiring the Indian Office to enumerate Indians on its censusrolls. Moreover,
Judge Friedman regjected the Littlefields' argument that only Office of Indian

Affairs census records are relevant. Bernhardt, 466 F. Supp. 3d at 225-27. Interior

ROD also notes that the 1822 Morse Report provided early and detailed
documentation of the Mashpee, which was relied on throughout the 1820s to
respond to congressional requests. JA70.

32 See also 2021 ROD at 25 n.183 (JA72) and additional cases cited therein.
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has relied on general federal census evidence in other RODs. See Tunica Biloxi
ROD, JA809-10.

In addition, the general federal census rolls sometimes relied on information
prepared by the Indian Office. Asthe 2021 ROD indicates, the 1850 general
federal census included a“ Statement Showing the Number of Indians Within the
Territory of the United States at Different Periods, Numbers in Each Tribe, Present
and Past Location, Etc.” based on the 1825 McKenney Report to the Secretary of
War (JA291-92), which in turn incorporated information from the Statistical Table
of Tribes in the 1822 Morse Report (enumerating tribes “within the jurisdiction of
the United States).” JA333; JA250. Thisgeneral census “ Statement” was
prepared by the Census Office but it relied on information prepared by the Indian
Office.3® The 1910 Indian Population Schedule, a specia separate Indian census
used for the Indian population, which required enumerators to determine, inter
alia, the individual’stribe and blood quantum, also relied on information collected
and provided by the Indian Office. JA366; see also 1910 Census Indian Schedule
Form, available at: https:.//www.archives.gov/files/research/geneal ogy/charts-

forms/1910-indians.pdf.

33 Interior relied on the seven decades’ worth of general federal censuses
enumerating Mashpee tribal membersin the Town of Mashpee when it federally
acknowledged the Tribe. JA781 -87; JA333; JA641-48.
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Judge Friedman found the 2018 ROD’ s analysis of census records to be
arbitrary and capricious, Mashpee, 466 F. Supp. at 225-226. In contrast, the 2021
ROD provides areasoned analysis of the probative value of the census records, in
concert with other evidence, and Mashpee' sjurisdictional status, that must be
upheld under the APA. See Associated Fisheries, 127 F.3d at 109 (court cannot
substitute its judgment for that of the agency; review is only to determine whether
the Secretary’ s decision was consonant with statutory powers, reasoned, and
supported by substantial evidence).

6. The 2021 ROD Properly Addresses Federal Correspondence
Contemporary with the IRA.

The Littlefields argue that the 2021 ROD improperly dismisses |etters from
federal officials that disclaim jurisdiction over the Tribe. The Littlefields focus on
aletter from Commissioner of Indian Affairs Collier that refuses assistance to a
Mashpee tribal member, JA726, Br., 30-31, saying that because a Collier letter
regarding the Narragansett was referenced by the Carcieri Court, the Collier letter
concerning Mashpee mandates a negative determination. Asdiscussed in Section
[11.A, no factual record pertaining to whether Narragansett was under federal

jurisdiction was before the Court in Carcieri.®* See also Bernhardt, 466 F. Supp.

3 The Littlefields say the Carcieri Court “emphasized” not only Collier’s letter but
other records (1927 to 1937), in which federal officials declined the Narragansett’s
request for federal support because the Tribe was under the jurisdiction of the state.
Br., 31. The Court hardly “emphasized” them — the Court’ s reference to these
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3d at 215, n.9. Unlike Narragansett, the record here includes substantial evidence
that Mashpee was under federal jurisdiction in 1934, evidence which Interior
properly weighed against the Collier letter.

As Justice Breyer noted in his concurrence, atribe may have been under
federal jurisdiction “even though the Federal Government did not believe so at the
time,” and even where Interior made mistakes about tribes' jurisdictional status.
Carcieri, 555 U.S. at 397-99 (Breyer, J., concurring).>® Thisiswhy Interior and
the courts have rejected similar erroneous disclaimers from federal officialsin
upholding favorable jurisdictional determinations for multiple other tribes
(including severa Eastern tribes). See Grand Ronde, 75 F.Supp.3d at 407; Grand
Ronde, 830 F.3d at 567 (rejecting statements by federa officials (including 1933
letter from Collier); Upstate Citizens for Equal., Inc. v. Jewell, No. 5:08- CV-0633,
2015 WL 1399366, at *5-6 (N.D.N.Y. Mar. 26, 2015), aff'd sub nhom. Upstate

Citizens for Equal., Inc. v. United States, 841 F.3d 556 (2d Cir. 2016) (rejecting

facts was made in passing (the Collier letter isin afootnote), 555 U.S. at 384, 390
n.10, and both the majority and Justice Breyer acknowledged that “[n]either the
Narragansett Tribe nor the Secretary has argued that the Tribe was under federal
jurisdiction.” Id. at 399 (Breyer, J., concurring); see also 395-96.

% The Littlefields misinterpret Justice Breyer’s concurrence, arguing without
authority that Interior and Judge Kelley improperly rely on his discussion of
Interior making mistakes about tribes’ jurisdictional status as being limited to
tribes that were left off the Haas list (a 1947 list of tribes organized under the IRA).
But Breyer’ s concurrence has nothing to do with the Haas list. See Carcieri, 555
U.S. at 397-99.
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statements by Collier and others that the Oneida Indian Nation was under the
control of New Y ork and no longer under federal jurisdiction); Grand Traverse
County Board of Comm's, 61 IBIA at 282-283 (concluding that Grand Traverse
was under federal jurisdiction, despite contrary statements from Departmental
officials); Shawano County, WI, 53 IBIA at 73-74 (rejecting Departmental
statements that the Stockbridge Munsee Community was no longer under federal
control); Village of Hobart, 57 IBIA at 11-12, 24-25 (rejecting 1934 Collier
statement that the Oneida Tribe of Wisconsin was not under federal jurisdiction);
Franklin County, NY v. Acting E. Regional Director, 58 IBIA 323, 333-334 (June
11, 2014) (regecting statements that the Mohawk Tribe was under state not federal
jurisdiction due to long periods of federal inaction); see also JA846, JA853
(Cowlitz ROD); JA861-64 (Oneida ROD); JA814 (TunicaBiloxi ROD).

As Interior explainsin the 2021 ROD, the Collier letter concerning Mashpee
reflects the “ contemporaneous federal policy of deferring to state jurisdiction over
New England tribes at the time,” and does “not rest on alegal analysisasto
whether the BIA had legal authority over the Tribe.” The letter also reflects the

practical budgetary constraints® on full implementation of the IRA during the

3 Nor does the IRA’ s legidative history “prove’ that these practical constraints
were “hard-wired” into the IRA, as the Littlefields suggest, referring to arguments
they made to Interior to show the IRA was not intended to reach Mashpee or other
Eastern tribes. The Littlefields have forfeited these arguments based on the IRA’s
legidlative history because they did not brief them, but instead refer only to their
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Depression, and the (incorrect) assumption that tribes in the original states were
being provided for by state and local officials. JA74-75. Interior’sanalysisis
consistent with the M-Opinion, which specifies that “evidence of executive
officials disavowing legal responsibility in certain instances cannot, in itself,
revoke jurisdiction absent express congressional action.” JA888.3

The Littlefields point to other letters like a 1937 letter from John Herrick
stating that the Indian Office did not have any information on Mashpee, JA731,
Br., 32, an obvious mistake because the same Office had commissioned the
Tantaquidgeon Report three years earlier. See discussion, supra, Part 1V.B.4.38
JAT26.

The letters also are factually incorrect. The 1934 letter from Indian Affairs
Education Director W. Carson Ryan, rejecting a funding request for a school for

Mashpee children, JA716-17, asserts that the United States has not yet undertaken

remand submissionsto Interior. Br., 34. This Court does not permit partiesto
incorporate by reference arguments made in memoranda filed in the district court
(or before an agency): “‘[t]his court “will only consider arguments made before
this court; everything else is deemed forfeited.”” Galvinv. U.S. Bank, N.A., 852
F.3d 146, 159 (1st Cir. 2017) (citations omitted); Lawrence v. Gonzales, 446 F.3d
221, 226 (1st Cir. 2006) (same).

37 See supraat 18 and n.18.

38 The Court should reject Littlefields attempt to undermine the Tantaquidgeon
Report by referring to a 1936 letter from an anthropologist saying the Report has
“no material of ethnographic interest not previously published,” and recommends it
not be copied (dueto its “bulk”). Federal officials commissioned and used the
report for funding. See discussion, supra, Part I1.B.4.

35



Case: 23-1197 Document: 00118035241 Page: 47  Date Filed: 07/31/2023  Entry ID: 6582252

to educate Indian children except in “ Federal Indian areas’ — yet the United States
operated off-reservation Indian schools like Carlisle well before that time. See Act
of May 17, 1882, 22 Stat. 68. The very next year (1935), the very same federal
official began working to secure federal funding from the Public Works
Administration to build a new school “for the Indian people of Mashpee,” see
supra at 19. The 2021 ROD (at 28) highlights similar factual errorsin the 1936
and 1937 letters and properly considered and rejected statements regarding the
Tribe' sjurisdictional status as erroneous, concluding that the weight of the
probative evidence demonstrates that the Tribe' s jurisdictional status remained
intact in 1934.3°

1. THELITTLEFIELDS ADDITIONAL ARGUMENTSFAIL TO
UNDERMINE THE 2021 ROD’'S CONCLUSIONS.

A. Carcieri v. Salazar Does Not Prohibit a Finding that the M ashpee
Tribe was Under Federal Jurisdiction in 1934.

The Littlefields argue that because the Carcieri Court held that Narragansett

was not under federal jurisdiction in 1934, and because the Narragansett and

3 The Littlefields erroneously assert that no tribe ever has been found to be under
federal jurisdiction with such paucity of evidence based on a chart which includes
incomplete and inaccurate information. Mashpee provided a corrected chart
addressing the Littlefields' errors and adding in the full range of Mashpee
evidence. See Plaintiff’s (Mashpee's) Corrections to Intervenors: Addendum,
Mashpee v. Bernhardt, No. 1:18-cv-02242 (Dkt. No. 35-1). Therecord includesa
detailed summary of the Mashpee Tribe' s jurisdictional evidence in the August 31,
2017 Mashpee Submission to Interior, JA1006-31.
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Mashpee histories are “indistinguishable,” Br. 18-20, this Court must hold the
same for Mashpee. Br., 22-23. the Littlefields mischaracterize the Court’ s ruling
asit relates to Narrangansett, and they conflate what may or may not be
Narragansett’ s history with what historical evidence was actually in the record
before the Carcieri Court.

1. The Supreme Court Did Not Determine Narragansett’ s
Jurisdiction Status Based on its Historical Record.

A jurisdictional record for Narragansett was never developed before the
Carcieri Court. Interior’ slong-standing position was that the IRA only required a
showing that atribe was federally recognized at the time Interior issued its
decision.** Narragansett was federally recognized, so neither Narragansett nor the
federal government submitted jurisdictional evidence for the record or briefed the
question* -- in fact both conceded that Narragansett was not under federal
jurisdiction in 1934. Carcieri, 55 U.S at 395-96. The Court held:

We hold that the term “now under federal jurisdiction” in
8479 [IRA Section 19, now codified at § 5129]
unambiguously refers to those tribes that were under the
federal jurisdiction of the United States when the IRA
was enacted in 1934. None of the parties, or amici,
including the Narragansett Tribe itself, has argued that

the Tribe was under federal jurisdictionin 1934. And
the evidence in the record isto the contrary. 48 Fed.

40 See M-Opinion at 3 n.15, JA871.

1 The United States' Supreme Court brief, see Brief for Respondents, Carcieri v.
Kempthorne, No. 07-526, 2008 WL 3883433 (Aug. 18, 2008).
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Reg. 6177. Moreover, the petition for writ of certiorari
... Specifically represented that “[i]n 1934, the
Narragansett Indian Tribe ... was neither federally
recognized nor under the jurisdiction of the federal
government.” ... Under our rules, that aloneisreason to
accept this as fact for purposes of our decision in this
case.

Id. at 395-96 (first emphasis added) (citation omitted); see also M-Opinion at 17,
JA88S.

The Littlefields say the Court’ s brief reference to “evidence in the record” --
two pages in the Federal Register -- demonstrates that the decision was based on
Narragansett’s “well-documented history[.]” Br., 18, 22-23. But the mgority
decision never analyzed the phrase “under federal jurisdiction,” Carcieri, 555 U.S.
at 388-96, and so its reference to the Federal Register notice is at best non-binding
dictum that “constitutes neither the law of the case nor the stuff of binding
precedent.” Dedham Water Co., Inc. v. Cumberland Farms Dairy, Inc., 972 F.2d
453, 459 (1st Cir. 1992); see also United Sates v. Barnes, 251 F.3d 251, 258 (1st
Cir. 2001) (language that can be removed from the opinion without impairing the
analytical foundations of the court's holding or altering the result is classic dictum,
not binding authority).

Justice Breyer explicitly states that “[n]either the Narragansett Tribe nor the
Secretary has argued that the Tribe was under federal jurisdiction in 1934.”

Carcieri at 399. Justice Souter further explains that the Secretary had:
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... “understood recognition and under Federal jurisdiction at
least with respect to tribes to be one and the same” ... Given the
Secretary’ s position, it is not surprising that neither he nor the
Tribe raised a claim that the Tribe was under federal
jurisdiction in 1934: they ssimply failed to address an issue that
no party understood to be present ...

Id. at 401 (Souter, J. and Ginsburg, J., concurring in part and dissenting in
part) (citation omitted). On that basis, he and Justice Ginsburg would have
remanded to allow Narragansett the opportunity to develop evidence it was
under federal jurisdiction. There simply was not an evidentiary record
presented on Narragansett in Carcieri.

2. The Littlefields' Mashpee-Narragansett “ Comparator”
Argument Fails.

Judge Kelley rejected the Littlefields “comparator” argument below, ADD
15, n.6, as did Judge Friedman in his decision. See Bernhardt, 466 F. Supp. 3d at
215, n.9:

The Supreme Court accepted as fact that the Narragansett Tribe
was not under federal jurisdiction because the parties did not
contest this point. Carcieri v. Salazar, 555 U.S. at 395-96, 129
S.Ct. 1058. Indeed, Justices Souter and Ginsburg would have
remanded to [Interior] to alow an opportunity for the
Narragansett Tribe to show that it was under federal jurisdiction
in1934. Id. at 400-01, 129 S.Ct. 1058. But the majority chose
to accept the parties’ factual concession. Id. at 395-96, 129
S.Ct. 1058.
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Bernhardt, 466 F. Supp. 3d at 215 n.9.%

Every other court and agency to consider the issue has reached the same
conclusion. See No Casino in Plymouth, 136 F. Supp. 3d at 1183-1184, Cent. N.Y.
Fair Bus. Assn, 2015 WL 1400384, at *7; see also Village of Hobart, 57 IBIA at
11; Shawano Cty., 53 IBIA at 70. Similarly, every Departmental administrative
decision addressing the issue has rejected this argument, including even the 2018
ROD on which the Littlefields extensively rely. See 2018 Mashpee ROD at 10,
JA1070; 2021 ROD at 4, n.30, JA51 (same); Cowlitz ROD at 81, JA842 (same);
see also M-Opinion at 3, n.15, JA871 (same).

3. The Narragansett Is Not “Indistinguishable” from Mashpee.

The Littlefields' argument that the Narragansett and Mashpee histories are

“indistinguishable” is flawed because it is not their histories, but rather the records

42 Judge Kelley also correctly rejected the Littlefields' comparator theory on the
basis of issue preclusion. The Littlefields advance two arguments to the contrary;
neither withstands scrutiny. First, they claim that Judge Friedman’s rejection of
this argument “should not be given preclusive effect, asit was not ‘essential to the
judgment.’” Br., 20. But Judge Friedman clearly treated it as such, noting that if
the Littlefields' argument were to control, “this Court must also find that the
Mashpee Tribe was not under federal jurisdiction in 1934.” 466 F.Supp.3d at 215
n.9. Second, the Littlefields speculate that the “ordinary remand rule” compelled
them to withdraw the appeal. Br., 21. Courts (including both the D.C. Circuit and
this Circuit) find exceptions to this principle. See, e.g., Littlefields v. Mashpee
Wampanoag Indian Tribe, 951 F.3d 30, 36 (1% Cir. 2020) (listing multiple
exceptions to remand rule); In re Long-Distance Tel. Serv. Fed. Excise Tax Refund
Litig., 751 F.3d 629, 633 (D.C. Cir. 2014) (noting that the remand rule “is not
absolute.”). Of course, the D.C. Circuit never had the opportunity to address these
points, because the Littlefields abandoned their appeal without ever raising them.
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before each court, that would be compared. What little jurisdictional evidence that
made it into the Carcieri record is meager when viewed against the hundreds of
pages of jurisdictional evidence in Mashpee' srecord. See supra Section 1.

Further, the Littlefields' laundry list*® of purported historical similarities
between Mashpee and Narragansett are largely irrelevant to the categories of
evidence that are considered to determine jurisdictional status. Other “similarities”
are equally immaterial, such as the fact that both Mashpee and Narragansett
brought unsuccessful land claims—so have other federally recognized tribes that
later were found to have been under federal jurisdiction in 1934.4

B. The 1786 Pre-Constitutional Ordinance Is Irrelevant.

The Littlefields cite a 1786 Ordinance™ enacted pursuant to Article IX of the

pre-constitutional Articles of Confederation to argue that “the New England States

43 Based on the authorities cited in n.6, supra, the Littlefields have forfeited any
further argument beyond their bullet point summary of the Narragansett and
Mashpee histories. They have not fully briefed this argument, instead attempting
to rely on their remand submission to Interior. Br., 18.

4 See, e.g., City of Sherrill v. Oneida Indian Nation of NY, 544 U.S. 197 (2005)
(New Y ork Oneida Nonintercourse Act claims barred by equitable defenses), but
Upstate Citizens, 841 F.3d at 577, upheld Interior’ s determination that New Y ork
Oneidawas under federal jurisdiction in 1934; Stockbridge-Munsee Community v.
New York, 756 F.3d 163 (2d Cir. 2014) (equitable principles of laches,
acquiescence, and impossibility barred Tribe' s Nonintercourse Act (and other)
claims), but Shawano County, 53 IBIA at 75-76, held that Stockbridge-Munsee
was under federal jurisdiction in 1934.

4> The Ordinance of 1786, 31 J. Continental Cong. 491 (August 7, 1786), was
largely a product of unrest on the frontier. See generally Richard P. McCormick,
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were carved out from the jurisdiction of the Indian Department from the outset in
1786,” and that “Congress’ made an important “policy choice” that the Indiansin
New England were “members’ of these states and subject to their exclusive
jurisdiction. Br., 24-25. This Ordinance has no bearing on the federal
government’ s exercise of itsjurisdiction over al tribes under our current
Consgtitution. Indeed, the framers of our current Constitution viewed Article IX as
problematic. See, e.g., The Federalist No. 42 (James Madison), p. 284 (J. Cooke
ed. 1961) (describing Article I X’ s limitation against Indians as “ members of
states’ as “ obscure and contradictory,” and acknowledging that “[w]hat description
of Indians are to be deemed members of a State, is not yet settled, and has been a
guestion of frequent perplexity and contention in the federal councils’); Wor cester
v. Georgia, 31 U.S. 515, 559 (1832) (describing Article I X’ s limitations as
“ambiguous’). Article IX “fueled the disagreement over the scope of federal and
state powers with respect to Indian affairs’ — that disagreement that was resolved
In 1789 with the adoption of the Constitution, which “remov[ed] all references to
state power with respect to Indian affairs.” Cohen’s Handbook of Federal Indian

Law § 1.02[2] (2023).

Ambiguous Authority: The Ordinances of the Confederation Congress, 1781-1789,
Am. J. Legal Hist. Vol. 41, No. 4 at 431 (1997).
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In contrast to the Articles of Confederation, in our Constitution, states are
“divested of virtually all authority over Indian commerce and Indian tribes,”
Seminole Tribe of Florida v. Florida, 517 U.S. 44, 62 (1996), and “Indian relations
became the exclusive province of federal law.” County of Oneida v. Oneida Indian
Nation of N.Y., 470 U.S. 226, 234 (1985). Thisincluded the original thirteen
states, City of Sherrill, 544 U.S. 197, 204 n.2 (2005) (federal statute govern[s]
Indian lands within the boundaries of the original 13 states’); see also Mohegan
Tribe v. Sate of Connecticut, 638 F.2d 612, 624 (2d Cir. 1980) (rgecting notion of

state control over eastern tribes).
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C. The Littlefields Unrelated Cases Should Be Discounted.

The Littlefields argue that Elk v. Wilkins, 112 U.S. 94, 108 (1884),
“documents’ the long-standing status of Mashpee as wards of the state. Br., 26-27.
The Court there held that an Indian from Nebraska who had severed all tribal
relations was not entitled to vote in his state of residence because he was still
considered an Indian and not a citizen of the United States. 1d. The Court citesin
passing to Danzell v. Webquish, 108 Mass. 133, 134 (1871), which describes
M assachusetts tribes as “ remnants” %6 not “recognized by the ... United States as
distinct political communities.” 112 U.S. at 108 (emphasis added). The Tribe's
recognition statusis irrelevant to the under federal jurisdiction question. Also this
referenceisclassic dicta. See United Satesv. Barnes, 251 F.3d at 258.

Moreover, the EIk Court’ s subsequent suggestion that another Eastern tribe
(the Oneida Indian Nation) was atribal remnant and therefore no longer existed is

factually and legally incorrect.*” Only two years after its decision in Elk, the

46 The Littlefields repeatedly use the term “remnants’ to imply that Mashpee no
longer existed as atribe “Remnant,” however, is defined as “a small surviving
group.” Merriam-Webster Dictionary, https.//www.merriam-
webster.com/dictionary/remnant (emphasis added). Moreover, under Interior’s
rigorous administrative process, 25 C.F.R. Part 83, Interior found that Mashpee has
existed since at |east the 1620s. See supra at 2; United Statesv. John, 437 U.S. at
653 (fact that tribe is a“remnant” does not destroy the federal power to deal with
it).

47 See Upstate Citizens, 841 F.3d at 577 (Oneidais under federal jurisdiction for
purposes of the IRA).
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Supreme Court opined in United Sates v. Kagama, 118 U.S. 375, 384 (1886) that
“[t]he power of the General Government” extended over all tribes, which the Court
explicitly describes as “these ‘remnants’ of arace once powerful, now diminished
in numbers.” (Emphasis added.) The Court rejected any concept of state power
over such “remnants,” finding that the federal power “must exist in that
Government, because it never has existed anywhere el se; because the theater of its
exercise iswithin the geographical limits of the United States; because it has never
been denied; and because it alone can enforceitslawson all thetribes.” 1d. at 385.
See also County of Oneida, 470 U.S. 226, 234 (“With the adoption of the
Constitution, Indian relations became the exclusive province of federal law”);
United Sates v. John, 437 U.S. 634, 653 (1978) (“the fact that the Choctawsin
Mississippi are merely aremnant of alarger group of Indians’ does not “destroy(]
the federal power to deal with them.”).*

Mashpee Tribe v. Secretary of the Interior, 820 F.2d 480, 483 (1st Cir.
1987), is not to the contrary. There, members of several tribes (including

Mashpee) sought to confirm aboriginal title to certain lands pursuant to a different

48 See also Mohegan, 638 F.2d at 624 (rejecting argument of state control over
Eastern tribes); Upstate Citizens, 841 F.3d at 568 n.14 (recognizing congressional
authority over Indian affairs; dismissing contrary statements by federal officials
regarding state authority).
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federal statute (the Nonintercourse Act, 25 U.S.C. § 177),* relying on four
historical documents including excerpts from the Morse and McKenney Reports
that the court found insufficient to show that the tribes were recognized by the
federal government. |d. at 482-84. The Littlefields conflate “recognition” (the
establishment of aformal government-to-government relationship) with “under
federal jurisdiction” to try to import the common law recognition standard into the
under federal jurisdiction standard. The common law recognition cases are
Inapposite because their test for recognition has long since been replaced by the
administrative processin 25 C.F.R. Part 83, and Mashpee was recognized under
that process. Recognition through the Part 83 Federal acknowledgement process
“[s]ubjects the Indian tribe to the same authority of Congress and the United States
as other federally recognized Indian tribes,” 25 C.F.R. § 83.2(d).

The Littlefields also misconstrue another older case® involving the Tribe.
Br. 27-30. In that suit, a non-expert jury of local residents “found” that Mashpee
was no longer a*“tribe” under the antiquated standard in Montoya v. United Sates,
180 U.S. 261 (1901), so the Nonintercourse Act’ s protections were not available to

it. Again, the Nonintercourse Act and the IRA are two different statutes governing

9 The Nonintercourse Act prohibits the alienation of Indian lands absent express
congressional consent.

%0 See Mashpee Tribe v. Town of Mashpee, 447 F. Supp. 940 (D. Mass. 1978);
Mashpee Tribe v. New Seabury Corp., 592 F.2d 575 (1st Cir. 1979).
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different issues with distinct requirements.®® See City of Sault Ste. Marie, Mich. v.
Andrus, 532 F. Supp. 157, 161 n.7 (D.D.C. 1980) (concession with respect to
Issues under one statute is not a concession with respect to issues under other
statutes); see also Mashpee Tribe v. Town of Mashpee, 447 F. Supp. at 950 n.7
(nothing in the opinion “should be taken as holding or implying that the Mashpee
Indians are not atribe for other purposes, including participation in other
federal ... programs.”). Inthe Tribe's 2007 acknowledgment decision Interior
explicitly determined that the tribal existence findings made in the litigation were
Inapplicable to the federal acknowledgement determination. See JA797-98,
JA800; 72 Fed. Reg. 8007, 8008, and that the acknowledgment decision was made
on the basis of considerably more factual evidence than what was available in the
trial record. JA798.

The Littlefields aso assert that neither the District Court nor Interior
considered what Congress intended in 1934 when it used the word “tribe” in the
IRA, and they assert that Congress must have meant that a tribe must demonstrate

that it existed asa“tribe” in 1934 under the common law Montoya test.>? In fact,

°1 The Montoya Court, 180 U.S. at 266, used its test to distinguish whether a group
of Indianswas a“tribe”’ or a separate “band” for purposes of liability under the
Indian Depredation Act of 1891.

%2 Judge Kelley addresses and rejects the Littlefields' arguments relating to the IRA
and the Tribe' s Nonintercourse Act claims/Montoya standard based on the
interpretation of the IRA’ sfirst definition of Indian in the M-Opinion. See
ADD25-26. The 2021 ROD necessarily rejects these arguments by relying on
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the IRA defines “tribe” as one that is“recognized” — not as one that “existed in
1934.” This statutory language necessarily controls. See United Statesv. Locke,
471 U.S. 84, 98 (1985) (“reference to common law conceptions ... isnot to be
applied in defiance of a statute’ s overriding purpose and logic”).>

Indeed, the whole thrust of Carcieri isthat “now” in the statutory language
modifies the words that follow it, not the words that precede it, in the phrase
“members of arecognized tribe now under federal jurisdiction.” 555 U.S. at 388-
392. Justice Breyer explicitly rejected the idea that atribe has to prove existencein
1934 to qualify for the IRA. Carcieri, 555 U.S. at 398-99. The M-Opinion
incorporates Justice Breyer’ s guidance, (M-Opinion at 3-4) and has been upheld by
multiple courts.

Further, Supreme Court decisions that post-date Montoya and pre-date the
IRA hold that determinations of federal existence are within the political province
of Congress and the Executive Branch, not the courts. See Cohen, 1942 ed. at 268
(“the courts have said that it is up to Congress and the executive to decide whether
atribeexists ... In thisrespect the question of tribal existence has been classed as a

“political question”....), citing United Statesv. Rickert, 188 U.S. 432, 445 (1903);

Justice Breyer’ s concurrence (tribes thought not to exist were later recognized, and
there is no time limit on recognition in the IRA) and the M Opinion. JA52.

%3 |nterior’s regulations implementing the IRA also define “tribe” asonethat is
recognized. 25 C.F.R. § 151.2(b).
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see also United States v. Sandoval, 231 U.S. 28, 46 (1913) (questions “ of whether,
to what extent, and for what time” Indian communities shall be recognized are to
be determined by Congress, not the courts); United States v. Holliday, 70 U.S. (3
Wall.) 407, 419 (1865).

In sum, the Littlefields’ effort to graft acommon law test onto the statutory
language must be rejected.

CONCLUSION

Mashpee requests that the Court affirm the district court decision granting
Defendants' motions for summary judgment and denying Plaintiffs' motion for
summary judgment on grounds that Interior had arational basisfor its
determination in the 2021 ROD that M ashpee was under federal jurisdiction in
1934 within the meaning of the IRA.

Respectfully Submitted,

MASHPEE WAMPANOAG
INDIAN TRIBE

Dated: July 28, 2023 By its attorneys,

/s Tami_ Lyn Azorsky
Tami Lyn Azorsky
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25 U.S.C. §5110
New Indian reservations
The Secretary of the Interior is hereby authorized to proclaim new Indian

reservations on lands acquired pursuant to any authority conferred by this Act, or to add
such lands to existing reservations: Provided, That lands added to existing reservations
shall be designated for the exclusive use of Indians entitled by enrollment or by tribal

membership to residence at such reservations.
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25 C.F.R. § 83.2(d)
§ 83.2 What is the purpose of the regulations in this part?

The regulations in this part implement Federal statutes for the benefit of Indian
tribes by establishing procedures and criteria for the Department to use to determine
whether a petitioner is an Indian tribe eligible for the special programs and services
provided by the United States to Indians because of their status as Indians. A positive
determination will result in Federal recognition status and the petitioner's addition to the
Department's list of federally recognized Indian tribes. Federal recognition:

(a) Is a prerequisite to the protection, services, and benefits of the Federal

Government available to those that qualify as Indian tribes and possess a

government-to-government relationship with the United States;

(b) Means the tribe is entitled to the immunities and privileges available to other

federally recognized Indian tribes;

(c) Means the tribe has the responsibilities, powers, limitations, and obligations of

other federally recognized Indian tribes; and

(d) Subjects the Indian tribe to the same authority of Congress and the United

States as other federally recognized Indian tribes.

Mashpee Authority Addendum 002
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25 C.F.R. §83.10
How will the Department evaluate each of the criteria?

(@) The Department will consider a criterion in § 83.11 to be met if the available

evidence establishes a reasonable likelihood of the validity of the facts relating to

that criterion.
(1) The Department will not require conclusive proof of the facts relating to
a criterion in order to consider the criterion met.
(2) The Department will require existence of community and political
influence or authority be demonstrated on a substantially continuous basis,
but this demonstration does not require meeting these criteria at every point
in time. Fluctuations in tribal activity during various years will not in
themselves be a cause for denial of acknowledgment under these criteria.
(3) The petitioner may use the same evidence to establish more than
one criterion.
(4) Evidence or methodology that the Department found sufficient to
satisfy any particular criterion in a previous decision will be sufficient to
satisfy the criterion for a present petitioner.

(b) When evaluating a petition, the Department will:
(1) Allow criteria to be met by any suitable evidence, rather than requiring
the specific forms of evidence stated in the criteria;
(2) Take into account historical situations and time periods for which
evidence is demonstrably limited or not available;
(3) Take into account the limitations inherent in demonstrating historical
existence of community and political influence or authority;
(4) Require a demonstration that the criteria are met on a substantially
continuous basis, meaning without substantial interruption; and
(5) Apply these criteria in context with the history, regional differences,

culture, and social organization of the petitioner.
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25 C.F.R. § 151.2(b)

Definitions.

(b) Tribe means any Indian tribe, band, nation, pueblo, community, rancheria, colony, or
other group of Indians, including the Metlakatla Indian Community of the Annette
Island Reserve, which is recognized by the Secretary as eligible for the special programs
and services from the Bureau of Indian Affairs. For purposes of acquisitions made under
the authority of 25 U.S.C. 488 and 489, or other statutory authority which specifically
authorizes trust acquisitions for such corporations, “Tribe” also means a corporation
chartered under section 17 of the Act of June 18, 1934 (48 Stat. 988; 25 U.S.C. 477) or
section 3 of the Act of June 26, 1936 (49 Stat. 1967; 25 U.S.C. 503).
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25C.F.R.§292.6
What must be demonstrated to meet the “initial reservation’” exception?

This section contains criteria for meeting the requirements of 25 U.S.C.
2719(b)(1)(B)(ii), known as the “initial reservation” exception. Gaming may occur on
newly acquired lands under this exception only when all of the following conditions in
this section are met:

(@) The tribe has been acknowledged (federally recognized) through the

administrative process under part 83 of this chapter.

(b) The tribe has no gaming facility on newly acquired lands under the restored

land exception of these regulations.

(c) The land has been proclaimed to be a reservation under 25 U.S.C. 467 and is

the first proclaimed reservation of the tribe following acknowledgment.

(d) If a tribe does not have a proclaimed reservation on the effective date of these

regulations, to be proclaimed an initial reservation under this exception, the tribe

must demonstrate the land is located within the State or States where the Indian
tribe is now located, as evidenced by the tribe's governmental presence and tribal
population, and within an area where the tribe has significant historical
connections and one or more of the following modern connections to the land:
(1) The land is near where a significant number of tribal members
reside; or
(2) The land is within a 25-mile radius of the tribe's headquarters or other
tribal governmental facilities that have existed at that location for at least 2
years at the time of the application for land-into-trust; or
(3) The tribe can demonstrate other factors that establish the tribe's current

connection to the land.
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FORTY-SEVENTH CONGRESS. Skss. . Cm 163. 1882,

MISCELLANEOUS.

Pay of Indian police: For the service of not exceeding one thonsand
privates at five dollars per month each, and not exceeding one hun-
dred officers at eight dollars per month each, of Indian police, aud for
the purchase of equipments and rations for policemen of non-ration
agencies, to be employed in maintaining order and prohibiting illegal
trafic in liquor on the several Indian reservations eighty-two thou-
sand dollars

For support of indastrial schools and for other educational purposes
for the Indian tribes, one hundred and fifty thousand dollars.

For snpport of Indian industrial school at Carlisle, Pennsylvania,
and for transportation of children to and from said school, sixty-seven
thonsand five hondred dollars; for annnal allowance to Captain R. H,
Pralt, in charge of said Indian industrial school one thonsand dollars;
in all, sixty-eight thousand five hundred dollars.

For snpport amd edncation of one hundred Indian children at the
school at Hampton, Virginia, sixteen thonsand seven hundred dollars,

For support of Indian industrial school al Forest Grove, Oregon,
thirty thousand dollars; and said sum shall be disbursed npon the
basis of an allowance of two hundred dollars for the supporl and edu-
cation of each scholar, and not exceeding five hundred dollars of said
sumuy be used for the transportation of children to and from said
school,

And the Secretary of the Interior is hereby anthorized to cause to be
constructed, at & point in the Indian Territory adjacent to the south-
ern boundary of the State of Kansas and near to the Ponca and Paw-
nee reservations, and upon a section of land suitable in quality and
location for the industrial pu of said school, which section of
land is hereby reserved for said purpose, a building snitable in size and
convenience for the instruction and care of ono hundwed and fifty In-
dian childeen, and shall cause to be instructed therein, in the English
language and in industrial pursnits, the children of such of the Indian
tribes loeated in the Indian Territory as are least provided for under
existing treaties or laws; apd for this purpose there is hereby appro-
priated the sam of twenty-five thonsand dollars, or so much thereof as
may De necessary, to be immediately available: Prorvided, That nol
exceeding fifteen thousand dollars of this sum shall be expended in the
erection, completion, and furnishing of said building.

85
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Indian Terri-
tory.

Proviso,

And the Secretary of the Interior is hereby further authorized to Dakota Terri-
cisuse 1o be constracted, at somo suitable point on the Sioux reserva- tory.

tion, in Dakota Territory, and upon a section of land suitable in quality
and location for the industrial purpeses of said sclhool, which scction
of land is bereby reserved for said purpose, a building sunitable in size

_and convenience for the instruction and care of one hundred and fift

Indian children, and shall cause to be instructed therein, in the Englis
language and in industrial pursnits, the children of the Indian tribes
focated on said reservation, or in his discretion the Secretary of the In-
terior moy establish said school in the school bm'ldinc[; now standing on
the Pawnee reservation,in State of Nebraska; and for. this purpose
there is hereby appropriated the sum of twenty-five thousand dollars,
or so much the as may be necessary, to be immediately available :
Provided, That if the Secretary of the Interior shall not establish said
school in the bnildinﬁa on the late Pawnee reservation, that not exceed-
ing fifteen thousand dollars of this sum shall be expended in the erec-
tion, completion, and furnishing of said bailding,.

Provieo.

And the Secrotary of the Interior is further authorized and directed _ Education of Ia-

to provide for the eare, support, and education of one hundred I
children not belonging to the five civilized tribes in the Indian Terri.
tory at any established industrial, agricultural, or mechanical school or
scbools other than those lherein provided for, in any of the States of
the United States, such schiools to be selected by him from applications

Mashpee Authority Addendum 008

£ dian children rt
Iudian schools in the

States.



Case: 23-1197 Document: 00118035241 Page: 75  Date Filed: 07/31/2023  Entry ID: 6582252

98 FORTY-EIGHTH CONGRESS. Srss. 1. Oms. 180, 181. 1884,

lar, shall not be entitled to payment or credit for nn{npart of said
voucher, acconut, or claim; and if any such eredit shall be giveu or re-
ceived, or payment made, the United States may recharge the same to
the oflicer or person receiving the eredit or payment, and recover the
amount from either or from both, in the same manper as other debts

Proviscs. due the United States are collected: Provided, That where an account

contains more than one voucher the foregoing shall apply only to such
vouchers as contain the misrepresentation : And provided further, That

- the ofticers and persons by and between whom the business is trans.
acted shall, in all civil actions in seitlement of accounts, be presumed
to know the facts in relation to the matter set forth in the voucher, ac-
count, or claim : And provided further, That the foregoing shall be in
addition to the penalties now prescribed by law, and in‘no way affect
proceedings under existing law for like offenses. That where practi-
cable this section shall be printed on the blank forms of vouchers pro-
vided for general nse.

Indisn agentato  SEC. ), That hereafter each Indian ageut be required, in his annual
make anpual re- report, to submit a census of the Indians at his agency or upon the
port. reservation under his charge, the number of males above eighteen

years of age, the number of females above fourteen years of age, the
numwber of school children between the ages of six and sixteen years,
the nnmber of school-houses at bis agency, the number of schools in
operation amd the attendance at each, and the names of teachers
employed and salaries paid such teachers,

Proceedsofaaleof Skc. 10. That no part of the expeuses of the public lands service
Iodian lands, ete. shall be deducted from the proceeds of Indian lands sold through the
Eepennhy of public General Land Office, except as authorized by the treaty or agreement
lands service. providing for the disposition of the lands.

Salo of Govern-  Skc. 11. That at any of the Jndian reservations where there is now
i‘“‘&‘l property on on hapd Government property not reguired for the nse and benefit of
u';m-'f;.m' or the Indians at said reservations the Secretary of the Interior is hereby

ods. authorized to movesuch property to other Indian regervations where
it may be required, or to se)l it apd apply the proceeds of the same in
the purchase of such articles as may be needed for the use of the In.
Jdians for whom said property was purcbased ; and he sball make report
of bis action hereunder to the next session of Congress thereafter.

Approved, July 4, 1584,

Julyd, 1884, CHAP.181—An act making appropristions for the payment of invalid acd other
e ———— seullomohho United States for the fiscal year ending June thirtieth, eighteen hun.
red and eighty-five, and for other purposes,

Be it enacted by the Senate and House of Representatives of the United
Pounsions. States of America in Congress assembled, That the following sums be,
Appropriations. and the same are hereby, appropriated, out of any money in the Treas-
ury vot otherwise appropriated, for the payment of pensions for the
fiscal year ending June thirtieth, eighteen hundred and eighty-five, and

for other purposes, namely:
Arwmy ond Nevy _For Army and Navy pensious as follows: For in valids, widows, minor
ons. children, and dependent relatives, and survivors and widows of the war
of eighteen hundred and twelve, twenty million dollars; and any balance
Unexpendedbal- of the appropriation for the above purposes for the carrent fiscal year
ance of appropria- that may remain unexpended on the thirtieth of Juve, eighteen bundred
tod | APPTOPTIA and eigh“etg-four, estimated at sixty-six million dollars, is hereby reap-
propri and made available for the service of the year ending June
Proviso: income thirtieth, eighteen bundred and eighty-five: Provided, That the appro-
‘g’f':? P‘?"“.: priations aforesaid for Navy pensions shall be paid from the incowe of
?P""Pﬁ‘ﬂ’ for the Navy pension fund, so for as the same may be sufficient for that

avy pensions.
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and the sum of six thonsand dollars, or so much thercofas may he neces-
sary, is hereby appropriated for the purpoge of defraying the expense
of the proposed negotiations. )

Support of sckools. FOR SUPTORT OF SCHOOLS.

by nd teduatrhi For support of Indian day and industrial schools, and for other edu-
. cational purposes not heveinafter provided for, ineliding pay of drafts-
man to be employed in the ofiice ot the Commissioner of Indian Aflairs,
Jwilding awd v ope million and seventy-five thousand dollars; for coustruetion, pur:
o chase, and repair of school buildings, one hnndred thonsamd dollars, of
which sim not exeeeding live thousand dollars shiall be expended for w
o Saa and Fox Reser- gohool building amd furnishing siume complete on the Suc and Fox
lorses, ote. Indian Rescrvation in Towa; and for purchase of horses, cattle, sheep,
) and swine tor schools, twenty thonsand dollars, five thonsand dollars
Lrotimos. aines.  OF which shall be immediately available: Procided, That the entire cost
of any boarding-school building, exclusive of anthuildings, to be built
from the moneys appropriated hereby, siall not exeeed fifteen thousiud
dollars, amd the entire cost of any day-school building to be so built
shall not exceed six hundred dollaws; in all, oue million oue hundred
Expense per pupil. and ninety-five thonsand dollars: Prozided, That not move than two
Indred dollars shall be expended for any one pupil, amd that all school
pgazation of mew honses erected under this appropriation, shall be built on reservations
lings. . . . ..

or as neu the boundary lines as practicable, but thig provision shall
not affeet schools in course of construction in any connty where a res-
ervation exists or the construction of schools where land has been

alveady purchased in such connty as a site.
gy bequerque, X For support and education of Indian.pupils at Albuguerque, New
' Mexico, at one hundred and seventy-five dollars per annum for each
pupily and for the erection, repairs of buildings and pay of superin-
temdent, at, one thonsand eight handred dollars per annum, sixty

Frooke. thousand dollars: Provided, That not more than eight thousand dollars
o shall be nsed for erecting, repaiving, and turnishing buildings.
Carlisle, Pa. For support of Indian industrial school at Carlisle, Pennsylvania, ab,

not exceeding one hundred and sixty-zseven dollars tor each pupil, for
transportation of papils to and from Carlisle school, amd for the repair
of bnildings, one hundred and five thonsand dollars; and the s of
five thousand dollars of this mmount to be inmmediately available for

Provisos. the transportaion of pupils to awd from said school: Prozided, That not

Repairs. more than five thonsand dollars of this amount shall be used in repair-

o Qualification for ad ing builings: And provided further, Thatno more Indian children shall |
wem enter and be edncated and supported at said school who have not at-
tended some other school for a peviod of at least three yewrs,  For ad-

Allowance ta super- ditional to the salary of any military officer, while acting as superin-

" Snbendony tcr;ilcut, one thousand dollars; in all, one handred wnd six thousand
dollars. .

Chilloceo, Ind. Ter.  For support of Indian pupils, at one hundred and sixty-seven dollars
wer annum each; purchase of material, heating appliances, erection of
arn, and repairs of buildings at Tudian school at Chillocco, Indian

Territory (formerly near Arkansas City, Kangas), and for pay of super-
intendent of said school, at two thousand dollars per annum, sixty-two

Proviso. thousand one hundred and ten dollars: Provided, That not mwore than

Repairs. ete. fifteen thonsand dollars of this wmount shall be used in repairs, heating,
and turnishing buildings.

Carsun City, Nev. For support of Indian pupils, at one hundred aud seventy-five dollars

per anmum cach; erection and repairs of school buildings at the Tndian
school at Cavson City, Nevada, ind for pay of superintendent of said
school at one thousand five hundred doilars per annum, twenty-four

Lrovire. thousand dollars: Provided, That not wmore than five thousand dollars
P S shall be used for the crection and repairs of school buildings,
Pierre, S. Dak. For support of Indian pupils, at one hundred and sixty-seven dollars
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and two, respecting the sile of such lands, shall be entitled to reecive
ptent therefor upon submitting <ati=factory proof to the Secretary of
the Interior that the watimbered lands ~o pirehused ure not apcepti-
ble of cultivation or residence and are exelusively grazing linds, inci-
pable of any profitable use other than for grzing purposes.

That the Seerctury of the Interior he and he is hereby auihorized
wnd divvted to investigute the number of Clatsop Indians of Oregon
and Washington, Tillkunook Indians of Oregon, Lower Band of Chi-
nook Indinns of Washington and Kathlumet Band of Chinook Iudians
of the State of Oregon, or their keirs, who ean he identified sx helong-
ing to said tribes at the thne of excenting vortain agreements duted
At fifth, August seventh amd Augost ninth, in the vear cighteen
hundred and tifty-one, and report his findings to Congross at it< next
session,

SUPPORT OF SCHOOLS,

For support of Indian day and indasteianl sehools, and for other
educationd purposes not hercimafter provided for, one million three
hundred thowsand dollues,

For consteaction, purchasa, lease, and repair of scliool huildings,
and sewengze, witer supply, and lighting plants, and purchase of
school sites, mud improvement of huildingsand gronmds, four ndnd
thowand dollars: in all, one million ~even bundred thowand dollars.

For support s eduention of three hundred Indian pupils at Alhu- *

quergue. New Megico, fifty thousind ove hundred dollars; for puy of
superintendent of said school, one thonsund eight hundved dollars: for
inprovements to water supply. four thowsand dollars: general vepains
and improvements, five thousand dollars: i ull, sixty thousamd nine
hondred dollars,

For the support snd edueation of two hundred Indian pupils ut .

Chamberkin, South Dakota, thirty-three thowsand four hundved dol-
lars: for pay of superintendent of suid ~chool, one thowsand six hundesd

dlars: for general repuivsand improvements, two thousaml five bun.
dred dollurs: in all, thirty-sever: thonsand five hundred dolkars,

For snj:pun and eduetion of one hundred swnd sixty pupils at the
Indiun school ut Cherokee, North Carolina, twenty-six thousand seven
hindred und twenty dollars; for pay of superintendent of suid school.
one thowsand five hundved dollnes: for goneral repuiis and improve-
ments, two thousand five hundred dollars: for lnundrey, four thousand
dollars: in ull thirty-four thowand seven handved and twenty dolkirs.

For support of Tndian xchool at Carlisle, Pennsylvania, for tmus-

tion of pupibs to and from said school, and for general ropairs aud
improvements, one hundred and fifty thonsand dollars; foran addition
to hospital, ten thonsand dollars: for additionnl salary for superin-
tendent jn charge, one thousand dollars: in all, oue hundred and =ixty-
onn thotwsamd dollars,

For support and edacation of three hundred Indinn pupils at the
Indiun school at Carson City, Nevada, fifty thousand one hundred dol-
lans: for pay of superintendent at said sehool, one thowsand eight huu-
dred dollars: for geneml repairs and improvements, four thousand
dollursg for pumpiug and power plant, two thousand dollars; in all,
tifty-seven thowsand nine hundred I,

For su nad education of seven hundred Indian m&b ut the
Indizan sehool at Chiloevo, Oklabons Territory, ono hundved ancd six-
teen thousand nine hundred dollars; for puy of superintendent ut ~aid
*chool, three thousand dollars; for general repairsund improvemonts,
ten thowand dolles: for or mssistout superintendent, threo
thowand dollars; for steam boilers, three thousand dollrs; for ico
plont, tive thonsand dollars; in ull, ono Iwndred und forty thowsund
nine hundred dollars.

YoL Xxxin, rr l—=iy
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SALEM BCHOOL.

For support and education of six hundred Indian pupils at the elem school

¢llmllll:n school, Salew, Oregon, one hundred thousand two hundred
ollars;

For pay of superintendont at said school, two thonsand dollars;

For genernl repairs and improvements, including construction of
viaduct, five thousand dollars;

For bakery and equipment, four thousand dollars;

In all, one hundred and eleven thousand two hundred dollars.

For lgomm\l incidental expenses of the Indian Service in Oregon, Ineideutais
including traveling expenses of agents, und support and civilization of
Indians of Grande Ronde and Siletz agencies, three thousand dollars;

Pay of employees at the same age three thousand dollars;

In all, six thousand dollars.

MoLELX.  (Treaty.)

For puy of teachers and for manual-labor schools, and for all neces-
sary waterials therefor, and for the subsistence of the pupils, per Vol iz o
second article of treaty of December twenty-first, eighteen limndnd
and fifty-five, three thousand dollwrs,

That the Secretary of the Interior is hereby authorized and directed (Minwk indin.
to investigate ns to the validity of the following claims agminst the caime
United States, namely, the claims, respectively, of the Waukikum
bands of the Chinook Indians of the State of Washin , of the Nuc
que clah we muck band of the Chinook Iudisns of the State of O
of the Chehalis tribe of Indians of the State of Washington, o
the Wheelappa band of the Chinook Indians of the State of Wash-
ington; and to report said investigation, with such recommendation as
he may deeu proper,

That the Secreurxeot the Interior is hereby authorized subject to ™"
such regulations as he may prescribe, to permit owners of sheep and Croming of shees
cattle tocross the Umatilla Indian Reservation, in the State of Oregon, ’
with their flocks in going to and returning from summer ranges.

Maolels.

Sehimls,

PENNSYLVANIA. Pensgivech.

For support and education at Indian school at Carlisle, Peansy]. Corlisie school.
vania, for transportation of pupils to and from said school, and for
general irs and improvements, one hundred and fifty-eight thou-
sand five hundred do%htzm thousand five hundred rs of
which shall be made im ly available;
dofl:r additional salary for superintendent in charge, one thousand

rs; :

For for physician, two thousand five hundred dollars;

For new ten thousand dollars, sod the amount of ten thou-
sand dollars for addition to hospital, Act of March third, nineteen
hundred and five, is hereby reappropriated for this purpose;

In all, one hundred and seventy-two thousand do

SOUTH DAKOTA. South Dakote.

For pay of Indian agents in South Dakota at the following-named Aresirat agencies
agencies at the rates respectively indicated, namely:

At the Cheyenne River Agency, one thousand eight hundred dollars; Cheyense River

At the Crow Creek A , one thovsand six hundred dollars; Crow Creek.

At the Lower Brulé Agency, one thousand four hundred dollars; Lower Bruie.

At the Pine Ridge Agency, one thousand eight bundred dollars; Pine Ridge.

At the Roschud Agency, one thousand eight hundred dollars; ot

voL xxxiv, rr 1—24
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PENNSYLVANIA,

For support and education wt Indinn school at Curlisle, Pennsylvanin,
for transportation of pupils to wnd from said school, aid for genvral
repuir< and improvements, one hundred aml sixty-three thowsand
dollurs:

For additional salary for superintendent in charge, one thousand
dollars:

For eployees’ quarters, live thousand dollars;

In ul), one bundred and sixty-nine thousand dollars.

SOUTH DAKOTA,

For pay of Indinn agents in South Dakota at the following-named
agrencies at the rates respectively indicated, namely:

At the Cheyenne River Agency, one thousand eight hundred dollurs:

At the Crow Creck Ageney, one thousand six hundred dollars:

At the Lower Brulé Agency, one thousand four hundred dollars:

At the Pine Ridge Ageney, one thousand eight humdred dollars:

At the Rosebud Ageney, one thousand eight hundred dollurs:

At the Sis<eton Awvney, one thousand live hundred dollars:

At the Yankton Agency, one thousand six hundred dollars:

In all, eleven thousand five hundred dollars.

For buildings and repairs of buildings st agencies and for water
supply at agencies, ten thowsind dollars,

CHAMBERLAIN SCHOOL.

For the support and edueation of two hundred Indian pupils at the
Indian school at Chamberlain, South Dakota, thirty-three thousand
four hundred dollars, and for pay of superintendent, one thousand ~ix
hundred dollars:

:-'ur general repairs and improvements, two thowsand five hundred
dollars:

For office building and enlarging hoys® dormitory, seven thousand
dollars:

In all. forty-four thousand five hundred dollars,

FLANDREAU =SCHOOL.

For <upport and cducation of three hundred and seventy-five Indian
pupils at the Indian school at Flandreau, South Dakota, sixty-two
thousand eight hundred and twenty-tive dollars, and for pay of
superintendent, one thonsand eirht hundred dollars:

‘or generanl repuirs and improvements, including completion of
industral and domestic building and vencering old Inildingg, eicht
thousand dollars, of which three thousand dollars shall he inmedintely
available:

In all, seventy-two thonsand <ix hundred and twenty-tive dollars,

PIERRE SCHOOLL.

For support and education of one hundred and fifty Indian pupils
at the Indian school at Pierre, South Dakota, twenty-five thousand
one handred and fifty dollars, and for pay of superintendent. one
thowsundl five handred dollars:

For office building, warchouse, aml enlarging worksbop, seven
thousand dollars;

For rebuilding and repairing boiler house and installing and
equipping heating and lighting plant, four thousund dollars, to be
immediately available:
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For intorest on twenty thousand dollars, at the mte of five per centum
per annum, to be paid annunlly for the support of .the Seminole gov-
ernment, ay per saie article, same treaty, one thousand dollars;

In all, twenty-cight thousand five hundred dollars.

afoare of iomne tv- For the caro unls support of insane Indians in Oklahoma, to he
‘ oxpended under the direction of the Seerotary of the Interior, twenty
thousand dollars, or so much thereof as may bo necessary.

Uregon. OREGON.
Kimmaeh Ageacy.  For wu and civilization of the Klanmth, Modoes, and other
PO S Indinns of the Klamath Agoney. Oregon, including puy of cmployecs,

olglht. thousand dollurs.
Cal St tiev- ‘hat there is hereby appropriated, out of any moneys in the Treas-
B rent o @ & in ury not otherwise approprinted, the sum of one hundred and eight
"‘".}'..ﬁ'..:".{.'.,":,"‘.‘.’: thonsand soven hundred and fifty du"ulﬁ or 8o much thereof as may
e be necessary. to pay the Indians of the Klamath agency for the Ia
conveved to the Californin and Oregun Land Company, in accordance
with the provisions of the Act of June twenty-first. nineteen hundred
and six (Thirty-fourth Statutes at Large, pages three hundred twenty-
five and three hundred sixty-cight), said xam to be deposited in tho
Treasury of the United States to tho credit of said Indinnsand expended
for their benefit in such manuwer and for such purposes as the Seeve-
Proetoo. tary of the Interior mamm-acrilx-: L'rovided, Ut this appropriation
gltcivase trom 10 ghyll not bo effectivo until said Indians, through the usual ehanuels,
shall exccute o relenso of any claims and demands of every kind nguinst
the United Statea for tho lnnd involved.
e > SprinEs - For support and civilization of the confederated tribes and bands
apport. ete.. o in- under Warm Springs Agency, und for puy of employees, four thousund

diana
dollars,
okt For support and civilization of the Walla Walla, Cayuse, and Uma.
:Iml?n tribes, Oregon, including pay of cmployees, three thonsand
ollars.
SALEM SCHOOL.
frdotn sabost. For support and education of six hundred Indian ls{\:pila at the Indian
school, Salem, Oregon, and for pay of superintendent, one hundred

and two thousand two hundred dollars;

For greneral repairs and improvements, nine thousand dollnrs:

In all, one hundred and cleven thousand two hundred dollars.

Suridwatal, _ For general incidental expenses of the Indinn Service in Oregon,

including traveling expenses of nFenta. and support and civilization of
Indians of Grande Ronde und Siletz agencies, three thousand dollars;

Pay of employees at the rsame agenciecs, three thowsand dollars:

In nll, six thonsand dollars.

Mnhie. MOLELS.  (TREATY.)
{.ﬁg"';,f,_*‘_ - For pay of teachers and for manual-lubor schools, and for all neces-

sary materials therefor. and for the subsistence of the pupils, per
second article of treaty of December twenty-first, cighteen ﬁlllldﬂ'd
and fifty-tive, three thowand dollurs.

Pennsylvanis. PE'.\ .\.SY L"A 4\.1 A.

Curttsle wrbrl. For support anid education at Indian school at Carlisie, Pennsy lvanin,
for transportation of pupils to and from said school, for puy of super-
intendent, and for geneml repnirs and improvemoents. one hundied
and cixty-four thousand dollars:

In all, one hundred and sixty-four thousand dollarx.
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Peanayivania. PENNBYLVANIA.

Carlele school. support education of Indian school at Carlisle, Pennsyl-
umlormngutm pupihtoandtrom.udd ,forpny
general ropairs and impravements, one

hundred and sixty-four thousand dollars..

8outh DaXota. SOUTH DAKOTA.

Ageutastagencie.  For of Indian agents in South Dakota uthsfollovingnmad
ngencig.{t the rates respectively indicated, namely:

Crow Creek. Mtbo&owcnak.&m,mthomndlithduddom

Fine Ridge. At the Pine Agency, two thousand two hundred dollars,

Roscbud. At the Rosebud oy, one thousand eight hundred dollars.

Slmeton. At tho Sisseton one thousand five hundred dollars.

Yaskton. At the Yankton ney , one thousand six hundred dollars.

CHAMBEKLAIN SCHOOL.

hambertain There is he grmudtotbesutoof!iouth Dakota u the
whook, . watase, terms u'ﬁ hereinafter mamed the  following-desoribed
rel't known as the Chamberlain School, including the lands

Bui ldings, to said school: Provided, That said

m and fixtures parhinmd ts
cesinase ot lands and ildings shall and maintained by the State of
L South Dukotu as an institution of , and thet Indian pu
shall at all times be admitted to -ueh oolno ﬁu of charge for tul
and on terms of oqunlit{w. pils: Provided ¢r, That
this ‘ant shall be effec at u:lv tlmo before July first, nimtom
hundred and ten, if before that date t egovamoro!‘t.hostntoo!
South Dakota files an na:og::aoo hereof with the Secretary of the
Interior accepting for said State ssid property, upon the terms and

Sale In case of son- conditions h pruorlbod. If said not accepted b,

fecTpmase. the State of‘Sr::?th Dakota, as heroinbefore pt;\rlded Bgoruu;

of the Interior is hereby authorized to dispose of and J.Fthomd
bdldmglmdﬁkau,dthechnmheﬂ

incl
e gy Sot:ttl:'mh;ﬁ‘?for o price not less than twenty-six thousand dollars,
upon condition that the continue to be maintained
Tadiat pareats shall have. the s ""“‘"ruﬂ.‘““’ of Sdosation s white
an ve.the same a8 w
M"""" children, but with tuition free: Prwm‘l, the Commissioner of
Indian Affairs is authorized and and directed to dispose, by sale or trans-
fer to other schools, nuoh uhnoteormd y the transfer
- of the l-ulty, buildings, and
wduapepiaew.  For the nug .ml odmtion of one hundred and fifty Indian

pils at the Ch;mberhin South Dakota, tmty-ﬂvo
Elonnnd doum, for pay of superintendent, one thou-
sand six Imnﬂredy i

orﬁonard wciun vements one thousand dollars;
In all, twenty-seven thounp:ctl' six hundred and fifty dollars:
P aae o , That l.fauohnchooludupoaulofunbovomthomedst
appropaiation, ets. mytimduhgthoﬂsmlywo!nmetmhlmdrod and ten the pro
tats share only of the appropriation for the maintenance of said school
for the of the year which the school is maintained by the
United shall be available.
apiN.-Vandal.  That the Secretary of the Interior be, and he is hereby, authorized
mtonﬂoto tymoflnndonthoform«l’mk Rmstaonin
Eosiet ba, &, ta.nowmurved for Indian administrative purposes to
EdwurdN Vandall, a Yankton Sioux allottee, in consideration that
said Vandall relinquish eighty acres of land, more or less, which he
now holds in allotment.
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For support and civilization of the Wallawalla, Cayuse, and Uma-  Wallavatlas,  cay.
fli"l? tribes, Oregon, including pay of employees, three thousand suppom. etc., of.

ollars,

For support and education of six hundred Indian pupils, including  Selem scbool.
native pupils brought from Alaska, at the Indian school, Salem, Ore-

n, and for pay of superintendent, one hundred two thousand two
imdred dollars; for purchase of additional farming land, twenty
thousand three hundred and fifty dollurs; for gencral repairy and
improvements, ten thousand dollars: in all, one 'I!:‘umlml thirty-two
thousand five hundred and fifty dollars.

For support and ecivilization of Indians of Grande Ronde and _jimmic foade aod
Slilﬁtr. agencies, Oregon, including pay of employees. five thousand 'f-.n-:--n..--a.--t b
dollars. e

For support of Molels, Oregon: For pay of teachers and for manual- s
lnbor schools and for all necessary materials therefor, nnd for the sub- V3T
sistence of the pupils (article two, treaty of December twenty-first.
cighteen hundred and fifty-live), three thousand dollars.

PENNSYLVANIA Penorylvania.

Sec. 21. For sup and cdueation of Indian pupils at the Indiap  ¢sriiste whal.
school at Carlisle, Penansyilvaniu, for transportation of pupils to and
from said school, for pay of superintendent, and for general repairs
and improvements, one hundred and sixty-two thousand dollars; for
steam ting plant. ten thousand Jdollars; in all, one bundred and
seventy-two 5lousand dollars, °

SOUTH DAKOTA. r¥oaib Dakote.

Skc. 22. For support snd education of three hundred and seventy- Flavdrsashont.
five Indian pupils at the Indian school at Flandreau. South Dakota,
and for pay of superintendent, sixty-four thousand four hundred and
twenty-five dollars; for general repoairs and improvements, five thou-
sandl dollars, of which two thousand five hundred dollars shall he
immediately available; in all, sixty-nine thousand four hundred and
twenty-five dolinrs. .

For suppert and education of one hundred and ' “ty Indian pupils Pl ~bool
at the Indian school at Pierre, South Dakota, and for pay of superin-
tendent, twenty-six thousand five hundred and fifty J:tllam: for new
building, twenty-fivo thousand dollars; for general repairs and im-
I:-mvements. five thousand dollars; in all, fifty-six thousand five
windred and fifty dollars.

For support and education of two hundred and fifty Indian pupils Tapid Oy ~cbusd
at the Indian school, Rapid City, South Dakota, and pay of superin-
tendent, forty-three thousand three hundred aund fifty dollars: for

neral repairs and improvements, seven thousand five hundred
dollars; in all, fifty thousand eight hundred and fifty dollars.

For the support of Sioux of different tribes, including Santee Sjoux (Glex of difina
of Nebraska, North Dakota, and South Dakota: For pay of five Teaher cte.
teachers, one physician, one carpenter, one miller. one engincer, two
farmers, and one blacksmith (article thirteen, treaty of April twenty- VoL oo
niath, eighteen hundred and sixty-eight), ten thousand four hundred
dollars; for pav of second blacksmith, and furnishing iron, steel, and
other material (article eight of same treaty), one thousand six
hundred dollars; for pay of additional employees at the severml Fortor

neies for the Sioux in Nebraska, North Dakota. and South Dakota,
eighty-eight thousand dollars; for subsistence of the Sioux, and for  ¥wisens. ete

pases of their civilization (Act of Febraary twenty-cighth, cighteen Vol 19 » 2%
wndred _and seventy-seven), three hundred and fifty  thousand _
dollurs: Provided, That this sum shall include transportation of sup-  Trawe

Trausgusrinilon
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OREGONX. Oregon.
Sec. 18. For support and civilization of the Klamath, Modocs, and  Kianab Acveey.

other Indians of the Klamath Agency, Oregon, including pay of relan.
employees, six thousand dollars.
or support umd civilization of the confedc.ated tribes and bands Warm  Sprine.

under Warm Springs Agencey, and for pay of employvees, four thousand "5 vel o
dollars. ndtans

For support and civilization of the Wallawalla, Cayuse. and Nebamaiis o
ﬁ'llnl:tillu. tribes, Oregon, including pay of employvees, three thousand ™™

ollars,

For support and edueation of six hundred Indian pupiis, including  ssiem oo
native pupils brought from Alaska, at the Indian school, Salem.
Oregon, and for pay of superintendent, one Lhundred two thousand
two hundred dollar; for gencral repains and improvements, ten’
thousand dolinrs; fur extension of wing of present brick school build-
ing, lifteen thousand dollars; in all, one hundred twentv-=even thou-
sand two hundred doblars,

For support and civilization of Indians of Grande Ronde and Siletz g imete donde and
agencies, Oregzon, including pay of employess, four thousand dollars. | Fwpr. v, of

For continuing the construction of the Modoe Point irrigation proj- . inrigation
ect. including druinage and canal systems, within the Klamath Indian =33 =
Reservation. in the State of Oregon, in nccordance with the plans nnd Klemath Rewra
specifications submitted by the chiel engineer in the Indian Service "™

and sp|lmw ed by the Commissioner of Indian Affuirs and the Secretary .
of the Interior in conformity with a provision in section one of the """
Indian approprintion aet for the fiscul yenr nineteen hundred und

eleven, fifty thousand dollurs: Provided, That the total cost of this (e ™

pru’jw-! shall not exceed one hundred and fifty-five thousand dollurs,
including, the sum of thirty-five thousand one hundred and forty-one
dollars and fifty-nine cents c:jmmled on thix project to June thirtieth
nincteen hundred and ten. and it the entire coxt of the project sl
be repaid into the Treasury of the United States from the proceeds  kepayenr,
from the sale of timber or lunds on the Klamath Indian Reservation.

PENNSYLVANIA. Pennsyivants,
Sec. 19. For support and edaeation of Indian pupils at the Indian  Genitie schal
school at Carlisie, Pennsylvania, and for pay of superintendent, one
hundred forty -two thousand dollars; for general ropairs and improve-
ments, tive thousand dollues; in all, one hundesd forty-seven thousand
doilars.
Fanth [akota,

SOUTH DAKOTA.
Sec. 20. For support and edueation of three hundred and seventy-  Fupdmausoeed,
five Indian pupils at the Indien school at Flandreau, South Dukota
and for pay of superintendent, sixty-four thousand four hundred and
twenty-live dollars; for general repnirs and improvements, five thou-
aaxllld ollars; in all, sixty-nine thousand four hundred and twenty-five
ollars.

For support and education of one hundreq and seventy-five Indian Tl schel
pupils at the Indian school at Pierre, South Dakota, nund for pay
of superintendent, thirty-two thousand bllors; to complete wuri-

tion plant, seventeen thousand dollars; to complete ncw build-
E:g. ten thousand dollars; for gencral repairs and improvements,
five thousand dollars; in ell, sixty-four thousand dollars.

For supggrl:. and education of Indian pupils at the Indian school
at Picrre, South Dakota, and for general repairs and improvements,
to be immediately available, six thousuud dollars.
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Feusyivania PENNSYLVANIA.
Carlisie School. Sec. 20, For support and education of Indian pupils at tho Indian

school at Carlisle, Pennsylvania, and for pay of superintendent, ono
hundred and thirty-two thousand dollars; for general repairs and
umprovements, twenty thousand dollars;for oompﬁ;ung steam heatin

plant, soven thousand five hundred dollars, to be immediately avail-
ablo; in all, vne hundred and fifty-nine thousand five hundred dollars.

Routh Dakots. SOUTH DAKOTA.

Flandreau School.  Spo. 21, For support and education of three hundred and sixty-
fivo Indian pupils at the Indian school at Flandreau, South Dakota,
and for pay of superintendent, sixty-one thousand five hundred dol-
lars; for tho construction and equipment of a asium building,
eight thousand doliars; for general repairs and improvements, fivo
thousand dollars; in all, soventy-four thousand five hundred do'l]qm.

Piesre School. For support and education of ono hundred and seventy-fivo Indian
pupils at tho Indian school at Pierre, South Dakota, and for pay of
superintendent, thirty-two thousand dollars; for general repairs and

P . improvements, eloven thousand dollars: Provided, That four thou-

sand dollars o unt s o used in

d doll { thia amount shall b d in the construction and
maintenanco of an irriglat.ion aystem for the use of caid school; in

all, forty-three thousand dollers. . .

For support and education of two hundred and ﬁf!{.y Indian pupils
at the Indian echool Rn{gd City, South Dakota, and for pay of super-
intendent, forty-eigilt. ousand fivo hundred dollars; for general
rcpairs and impmvements. nino thousand dollars; for completion
and extension of heating plant, five thousand dollars; in all, sixty-two
thousand five hundre? Juilars. . . . )

GHloux of diterent  Ror gypport of Sioux of different tribes, including Santeo Sioux of
Teachom, ete. Nebraska, North Dakota, and South Dakota: For pay of five teach-
Vel. 36 » 600, ers, ono physician, one carpenter, ono miller, one engincer, two farm-

ers, and one blacksmith (articlo thirteen, troaty of Afﬂl twenty-ninth,

eighwen hundred and sixty-cight), ten thousand four hundred dol-

lars; for pay of sccond blacksmith, and furnishing iron, stecl, and other
mtma.lp (articlo eight of samo treaty), one thousand six hundred dol-
Rmplogess. lars; for pay of itional ermployces at tho scveral agencios for the
L gy Sioux in Nebraska, North Dakota, and South Dakota, cighty-cight
thousand dollars; for subsistence of the Sioux, and for purﬁma of

their civilization (Act of Fobrua twenty-o'iﬁhth, cighteea hundred

and sovent en), thrce hundred and fifty thousand dollam:

Frinmortation.  Provided, That this sum shall include transportation of supplies from
tho termination of railroad or steamboat transportation, and in this

e pheine g servico Indiana shall bo cmployed whenever practicablo; and addi-

Reservations. tional to the appropriation of threo hundred and fifty thousand

sondres e dmns one dollars horein made for the purposes of civilization, and supplemental

thereto, there is heroby appropriated the balance of eighty-fivo
thousand five hundred and teen dollams and twentr?r cents from tho
tribal funds of the Indians on the ChoKnn ne River and Standing Rock

Resorvations, in South Dakota and North Dakots, appropriated by

Rapld City Behool,

Vol. 85, 5. 465 section cight of tho Act of May twenty-ninth, ninoteen hundred and
ight, which amount bolongs exclusively to tho Indians on the
eyenno River Resarvation, and to bo expended for thoir benefit;
, five hundred and thirty-five thousand five hundred and eightecn
. dollars and twenty cents.

For lupgort_. and maintenanco of day and industrial schools amo
the Sioux Indians, including the erection and ropairs of echool build-
ings, two hundred thousend dollars, to bo oxpeaded under tho
Vel 25, b & agreomont with sdid Indians in section soventcen of the Act of
rch second, eighteen hundred and eighty-nine, which agreemont
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Selesn Schaol. For support and education of six hundred Indian pupils, including
native pupils brought from Alaska, at the Indian school, Salem,
Oregon, and for pay of oﬂggeqnmndont, $102,000; for gvaneru.'l repairs
and lmprovomon&, $12,000; in all, $114,000.

S ke ® **4 " For sup and civilization of Indians at Grande Ronde and Siletz
bocr, et of o Agencies, Oregon, including pay of employees, $4,000.
Joct. For completion of the construction of the Modoc Point irrigation
pCompletiog te Xis- project, including drainage and canal systems within the Klamath
rnd!m.n Reservation, in the Stato of Oregon, in accordance with the
plans and specifications submitted by the chief engi in the Indisn
service and fap"grmmd by the Comuussioner of Indian Affeirs and the
o

Secre o Interior in conformity with a J:vrovision in section

Vel 3% 2R one of the Indian appropriation Act for the fisca!l yoar nineteen hun-
dred and eleven, $105,000, to remain available until expended.

ATy For salary due E. L. Chalcraft, former superintendent of the Salem

Indian School, Oregon, from Aﬁril twenty-eighth, nineteen hundred

and eleven, to Septemi)or eighth, nincteen hundred and eleven, four

months and cleven days, at $2,025 per annum, $736.88.

five Indian pupils at the Indian school at Flandresu, Seath Dakota,
and for pay of superintendent, $61,500; for general reprirs and im-
provements, $5,000; in all, $66,500.

Flerve Schesl. For support and education of one bundred and seventy-five Indian
pupils at the Indian school at Pierre, South Dakota, and for pay of
superintendent, $32,000; for construction of employces’ quarters,
815,000; for gencrnf ropeirs and improvements, $10,000; in all,

£57,000.
Payinests wiaton  That the Secretary of the Treasury be, and be is hereby, authorized
Days to pay to the attorneys of record in the case entitled ““ Mary Sully and

others against The United States and John H. Scriven, allotting agent,”
und in the case entitled ‘‘ Narcissus Drapeau and others agsinst The
United States and John . Scriven, allotting agent,” in United
States Circuit Court for the District of South Dakota, the sum of
Provive 2780.70,to reimburse said attorneys for costs paid and disbursements
Recaipta cequtrat. 10 Lho above-named cases: ided, That before said rmount is paid
thoe said attorneys shall file with thoéocn:ury of the Treasury a receipt
ir; I::ﬁl flog tho costs so paid and disbursements in said cases and io full

0 claims.
Repia ity Sctacl.  For au[lvport. and education of two hundred and fifty Indian pupils
at the Indian school, Rapid City, South Dakota, and for pay of super-
intendent, $48,500; for general repaurs and improvements, $5,000;
s of didemot . I?‘g; ﬁ:{w& of Sioux of diufferent tribes, including Santee Sioux

- . 1

Tothm e of Nebranf:, North Dakota, and South bnkotu:%r pay of five
v teachers, one physician, one carpenter, one miller, one engineer, two
oL1%.» %% farmers, and one blacksmith (article thirteen, treaty of April twenty-
ninth, eighteen hundred and sixty-eight), $10,400; for pay of second
blacksmith, and furnishing iron, steel, and other material (article
ccrditlonal emrloy- ejght of same treaty), $1,600; for pay of additional employees at the
several agencies for the Sioux in Ncbraska, North Dakota, and South
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e tare™  For the salaries and expenses of not to excoed six oil and gas i

ELNSE0E ™ tors, in addition to those now employed, under the d.lracgt.:;_o the
Secre of the Interior, to su oil and gas mm._mgoqgnuomnn
allotted lands leased by rs of ‘the Five Civilized Tribes from
which restrictions have not been removed, and to conduct investiga-

tions with a view to the prevention of waste, $25,000, to be imme-

diately available.
Oregwa. OREGON.
aing ™" e X1 Sye. 18, For support and civilization of Indians of the Klamath

Klamath Agency. Ag;n , including pay of employees, $6,000.
\arm Springs  For support, snd civilizton of thet ovmfodetated tribes and bands
under Wgnn Springs Agency, Oregon, including pay of employees,

_— $4,000.
Ve Aeer.  For support and civilization of tho Indians of the Umatilla Agency,
O?m, inclu of ampl:,us, $3,000. ) )
Salamm school. or support lndpguaﬁon six hundred Tndian pupils, including
ntﬁvan;glih. t from Alaska, at the Indian school, Sal

brough em,

Oregon, of intendent, $102,000; for general repairs,

additions to“ﬁ%, and i v:;mta, $12,000; F:: nddi?ion to
:*in all, z’n’?s,ooo.

hall, $10

Shers Apsosian s “’ﬁ.f’:':'.’.'p rt and civilization of Indians at Grande Ronde and Silets
S ncies &egon.indudingpqofam oyeces, $4,000.
Kiamath Remevs.  For maintenance and operation of the Modoc Point irrigation

M oiox Potat rige SyStem within the Klamath Indian Reservation, in the State of Orego

toa system ta. $4,740, reimbursable in accordance with the provisions of the Act o
March third, ninoteen hundred and eleven.

Teansyivans. PENNSYLVANITA.

Curtiele fehaed. Seo. 19. For support and education of Indian pupils at the Indian
school st Carlisle, Pennsylvania, including pay o rintendent,
$132,000; for general repairs and improvements, $20,000; in all,
$152,000.

South Dakots. SOUTH DAKOTA.

Fiaadresn ficbook. . Sec. 20. For support and education of three hundred and sixty-five
Indian purpils at Indian school at Flandreau, South Dakota, and
for pay o &l):‘ru-i.ntendant, 61 ;. for general repairs and improve-
ments, $6,000; for the repair o buhvdings and the purchase of oquip-
ment destro or dam by the tornado of June tenth, nineteen
hundred fourtoen, $10,000; in all, $77,500.

Plarse Schaol. For support and education of two hundred and fifty Indian pupils
at the Indian school at Pierre, South Dakota, including pay of super-
intendent, $43,750; for new buildings, including equipment, $22,000:
for eompl’etion of irrigation system, 57,000; for goneral ropairs and
improvements, $6,000; for the purchaso of ten acres of land adjoining
the school grounds, $3,500; in all, $82,250.

Mapis Clty senol.  For support and education of two hundred and fifty Indian pupils
at the Indisn school, Rapid City, South Dakota, including pay of
superintendent, $48,500; for general repairs and improvements,
$5,000; in all, $53,500.

(oioux of auterwor or aup{m. of Sioux of different tribes, including Santee Sioux of

Teachers, ete. Nebraska, North Dakota, and South Dakota: For pay of five teachers,
one physician, ono_carpenter, one miller, one en&neer, two farmers,

Vol. 15, p. 640, and one blacksmith (articlo thirteen, treaty of April twenty-ninth,
cighteen hundred and sixty-cight), $10,400; for pay of swonir black-
smith, and furnishing iron, steel, and other material (articlo eight of

o it employ. gqmio treaty), $1,600; for pay of additional employces at the several
ngencies for the Sioux in } ebraska, North Dakota, and South Dakota,
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o of procseds” e public domain. That the proceeds derived from tho sale of any lands
undor, after reimbursing the United Ststes for the expenso
i in oarrying out the provisions of this Act, shall bo paid,
Kameth B share and share alike, to the enrolled members of the tribe.”
tam o BESYS T Ror construction, maintenance, and operation of the Modoe Point
W irﬁ{:ﬁon systom within the Elamath Indian Reservation, in the
voL3s,poon.  State of Oregon, $20,000, reimbursable in accordance with the pro-
fosim ¢ ot . Visions of the Aot of $arch third, nincteen bundred and eleven:
cind " ** ™ gided, That tho limit of cost of said project fixed by the Act of August
: > twenty-fourth, nineteen hundred and twelve, is hereby changed from
I -1y ——
sum ,000, or so mue 28 ma nec ,
oa'ie, Wuicita, of the tribal funds of the Klamath Indians of the State of Oregon, 13
fady 17o@ HIP hareby ap‘rro%rimd to pay the actual expenses of the two delegates
of the said tribe who have been elected by the general council of the
Klamath Indians to attend to the business of the tribe and pay their
expenses to Washington in February end March, nineteen hundred
and sixteen, to present the affairs of the said Klamath Indians of the
Willhmeon River.  State of Oregon to the officials of the United Stetes.
Construction of The Secretary of the Interior is hereby authorized to withdraw
Atk Reacvation. > Irom the Treasury of the United States the sum of $3,000, or so much
thereaf as may be necessary, of the funds on d it to the credit of
the Klamath Indians of the Stato of Oregon, and use the same for the
coastruction of & bridge across the Williamson River, on the Klamath
Indian Reservation, n, under such rules and regulations es he

madills arve- ma Pla!cllbo’
o s oy ﬂsrthoeonsuucﬁon of two bridges on the Umatilla Indian Reser-
antborized aa. Votion, in Or suit or wagon other es, across the
onstruetion of Qu‘f Ind th nrpm th
Socaticn. Umnti.ih.Rivor,a & limit of cost of $28,000, the first at or near Thorn
Hollow Station, the second at or near Mission Station, the sum of
818,866 is hereby sppropristed to be expended under the direction
of the Secretary e Interior and to be reimbursable from an
funds now or hereafter placed in the to the credit of sai
Cooparmitcn of Bate Indians: ided, That no part of the money herein ap,
shall be expended until the Secre of the
obtained from the proper authorities of the State of Oregon, or from
\atom  the county of Umstilla, st least one-third of the cost of said bridges
and that mthoritieaofthomdSta_.hg!OngonotthemJ
cotmtyofﬂmmallmafunnspmnb&tyfor, and agree at
h_maﬂﬁmutomnintainmdmpﬁr,uid.bﬁdgumdeomtmctmd
maintain the approached thereto: Provided further, That any and
oll expenses abovo the amount herein named in connection with the
buﬂdxgandmaintmmo!nidhﬁdﬁ:ohanbebomobythasﬁd
State of Oregon or the said county of Umatilla. -

Femnoybomnis. PENNSYLVANIA.

Ouuiiste Behoel. Szo. 21. For tup%rtlndodmﬁon of Indian pg})ﬂ!'&tﬂhﬂhtﬁm
school at Carlisle, Pennsylvanis, including pay ol su T
8132,000; for genersl repairs and improvements, ,000; m all,

$152,000. |
. SOUTH DAKOTA.

oimatis | Spo. 22. For support and education.of three bundred and sixty-
five Indian p:rih at the Indian school at Flandreau, South Dakota,

and for pa; intendent, $61,500; for general repairs and im-
Toter wakand datry mmag% 86 oog-;nl: all, 867,500: Maff‘?ﬁs& m unexpended

Eﬂmu of $1,607.44 q;pro isted by the Act approved August first,
nineteen hundred and ourmn, for repairing and replaci
oquipment destroyed or damaged by the tornado of June

Soath Daknta.

Vol. 38, p. 63.
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987

That the Socrour{I of the Interior is hereby authorized to make , Umstéls Reserva.
y

B e oty isht 1o each itled

n, of not ex acres to n entitled to
rights thereou but who hEvo notyho{uoforo been obwli 80 long es
any of the lands within said reservation remain available for the pur-

pose, and to issue trust patents for theselections so madein accordance §ieyoms.
with the Act of February eighth, eighteen hundred and eighty-seven M, ps.

(T'wenty-fourth Statutes at ) e tbrea hundred and ecighty-
gng_h‘t) ) rs a_t:?endod' such al!ohnenupt::gbo made under such gx_legh g.ny;l

2_ - albL _ !‘_....‘.m_‘_._-.f al - Y. _*._
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equipment neccssary in the discretion of the Secretary of the Interior
to enable the Klamath Indians to become self-supporting, to be reim-
bursed, within five years from the date of this Aet, from the funds
accruing to the eredit of said tribes in the Treasury of tho United
States from the sale of timber and unallotted lands on the Klamath
Reservation, under such rules and regulations as the Secretary of the
Interior may prescribe.

PENNSYLVANIA.

Sec. 20. For aup?ort and education of seven hundred Indian pupils
at the Indian school at Carlisle, Pennsylvania, including pay of su
intendent, $132,000; for general repairs and improvements, $15,000;

in all, $147,000.
SOUTH DAKOTA.

Sec. 21. For support and education of three hundred and ﬁ:.:ﬁ

¥ndian pupils at tht:nl;dian‘!’czhool a;. thdmwv, Southmthkou,

or pay of superi ent, 000; for repairs improve-

:&oﬁm{ $8,000; foxf- th &.ﬂ?es caused by fire in indpu‘:ﬁﬁ
ilding, $4,500; for repairing equipment contai

in industrial buiiding,rg,oog:sthe last two sums o be i i

available; in all, $86,500. )

For support and education of two hundred and fifty Indian pupils
at the school at Pierre, South Dakota, including pay of su
intendent, $52,000; for m:nl repairs and improvements, $6,000;
for installation of new boilers and construction boiler stack, $5,000;
in all, $63,000.

For support and_education of two hundred and seventy-five
Indian pupils at the Indian school, Rapid City, South Dakota, includ-
ing pay o weﬁnmndent, 857,000; for general repairs and improve-
ments, $5,000; for irrigation, drainage, and mm school farm,
to remain available until expended, $3,000; additi

a riation
for new school building, $15,000; in all pprop

585

Repayment |
thbu-mm."-

Rapid City Scheol.

£80,000.
For support of Sioux of different tribes, including Santeo Sioux of i o st

Nebraska, North Dakota, and South Dakota: For pay of five teachers,
one physician, one carpenter, one miller, one engineer, two farmers,
and one blacksmith (article thirteen, treaty of April t;wentg-nint.h,
eighteen hundred and sixty-eight), $10,400; for pay of second black-
smith, and furnishing iron, steel, and other material (article eight of
same treaty), $1,600; for pay of additional employees of the several
agencies for the Sioux in Nebraska, North Dakota, and South Dakota,
£95,000; for subsistence of the Sioux and for p: of their civiliza-
tion (Act of February twenty-eighth, eighteen hundred and seventy-
seven), $200,000: Provided, ';’hat this sum shall include transporta-
tion of supplies from the termination of railroad or steamboat trans-
portation, and in this service Indians shall be employed whenever
practicable; in all, $307,000.

For support and maintenance of day and industrial schools m?l?
the Sioux Indians, including the erection and repairs of school build-
ings, $200,000, in accordance with the provisions of article five of
the agreement made and entered into Semmbar twenty-sixth,
eighteen hundred and seventy-six, and rati February twenty-
eighth, eighteen hundred and seventy-seven (Ninoteenth Statutes,
mlwo undred and fifty-four): Provided, That the unexpended

co of the sum of $300,000 appropriated by section twenty-one
of the Act of March second, nineteen hundred and seventeen ('Tgm' -
ninth Statutes at Large, page nine hundred and oighty-e(iﬁht) or
azhui_nng, constructing, or enlargement and equipment school
buildings on the Crow Creek, Pine Ridge, Rosebud, Standing Rock,
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