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IN THE SENATE OF THE UNITED STATES.
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DrcrmBER 14, 1870,—Ordered to be printed.
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Mr. CARPENTER, from the Committee on the Judiciary, submitted the
following

REPORT.

The Committee on the Judiciary, who were instructed by resolution of the
Senate, of April 7, 1870, ¢ to tnquire into and report to the Senate the
cffect of the fourteenth amendment to the Constitution upon the Indian
tribes of the country ; and whether by the provisions thereof the Indians
are not citizens of the United States, and whether thereby the various

treaties heretofore existing between the United States and the various In-
dian tribes are, or are not annulled,” respectfully report :

That in the opinion of your committee the tourteenth amendment to
the Constitution has no eftect whatever upon the status of the Indian
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HAS THE NATIVE AMERICAN NO RIGHTS THAT THE NATURALIZED AMERICAN 1S ROUND 10O RESPECT ?—{Sez Pac




To: The Chief Justioe

Mr. Justice Douglas
Mr. Justioe Brennan
Mr. Justice Stewvart
Mr. Justice ¥hite

Mr. Justioe Marshall
Mr. Justice Powell
Mr. Justice Rehngquist

From: Blackaun, J.
st DRAFT

Ciroulated: Q( (éz Y
SUPREME COURT OF THE UNITED BT#TE -

eciroulated:

Nos. 73-362 aAxp 73-304

Rogers, C. B. Morton, Secre-
tary of the Interior, et al.,

Appellants, On Appeals from the

13-362 " United States District

C. R. Mancari et al. Court for the District of Qa //
Amerind, Appelisnt, New Mexico,

13364 v

C. R. Mancari et al. Z ?/

{June —, 1974)

MR. Justice BrackMUN delivered the opinion of the
Court.

The Indian Reorganization Act of 1934 accords an
employment preference for qualified Indians in the Bu-
reau of Indian Affairs [BIA]. Appellees, non-Indian
BIA employees, challenged this preference as contrary
to the anti-discrimination provisions of the Equal Em-
ployment Opportunity Act of 1072, and as violative of
the Due Process Clause of the Fifth Amendment. A
three-judge federal district court concluded that the In-
dian preference under the 1034 Act was impliedly re-
pealed by the 1972 Act. Mancari v. Morton, 350 F.
Supp. 585 (N. M. 1973). We noted probable jurisdic-
tion in order to examine the statutory and constitutional

validity of this longstanding Indian preference, 414
U.S. — (1974).

FEPERAL STATUTES RATIONALLY
RELATEP TO THE FULFILLMENT
OF THE TRUST RESPONSIBILITY
ARE CONOTITUTIONALLY VALIP.
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ING ON OUR PARADE

HAALAND v. BRACKEEN

KAVANAUGH, J., concurring

against federal parties lack standing to raise the equal
protection 1ssue. So the equal protection 1ssue remains

undecided.
In my view, the equal protection 1ssue 1s serious. Under

the Act, a child 1n foster care or adoption proceedings ma
1In some cases be denied a particular placement because ¢
the child's race—even 1if the placement 1s otherwis

¢termined to be 1n the child’s best interests. Anc
prygpective foster or adoptive parent may 1n some casegfbe

denmi® the opportunity to foster or adopt a child becayfe of
the prt yective parent s race. Those scenariggf raise

&
- ‘I 1CAN L - gl RIGI: SIdiRNPIN. - b a (D] alk

to conduqBRACKEEN ANP WEST FLAGLER |and not

off-reservation gaming operations. 7 1t DY, 1062,

1065-1068 (2023); Response 1n Op pomtmn to Application
for Stay 7-10, 13-14. If the compact authorized the Tribe

to conduct off-reservation gaming operations, cither di-
rectly or by deeming nff reservation gaming operations to
somchow be on-reseryatian.dhan.tho compact would 11k

violate the JedTan Gaming Regulatory Act, as tHe~lgtric
CourpeSplained. 573 F. Supp. 3d 260, 272-274 (D(.’. 2021);
sor2h U. S. C. §§2710(d)(1), (d)(8)(A).

To the extent that a separate Florida statute (as distinct
from the compact) authorizes the Seminole Tribe—and only
the Seminole Tribe—to conduct certain off-reservation
caming operations 1n Florida, the state law raises serious
cqual protection 1ssues. See Students for Fair Admissiong

ne. v. Prestdent and Fellows of Harvard College, 600
20{)' (2023); Adarand Constructors, Inc. v. Peg
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Tribes are -- are mentioned in the

Constitution, and, in fact, we have the tres

power which mentions tribes as separate,

indicates that they're separate soverej

MR. McGILL: Yo e Court

INPIAN LAW PROFEGGORS
?BRIEF PIPN'T ‘l’ﬂﬂ 9 "I"N' WERE -
OUPPOGEP TO \GNORE THE

TE.XT OF THE CONSTITUTION,
PAMMIT,

w
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sovereignty. So let me just ask you, how -- how

2 much weight, if any, should we be giving to

3 clear, direct statements from Congress that this
4 was being done pursuant to its understanding of
5 its plenary authority as given it -- given to it
6 in the Constitution and that it was necessary

7 from Congress's perspective to solve for the

8 problem of these state welfare practices that
9 were causing harm to Indian children given its
10 responsibility as a trust relationship for

Indian affairs?

MR. KNEEDLER: I think

-

—

THROUGHOUT MOST OF HIGTORY, THIS COURT GAVE VIRTUALLY
ABSOLUTE PEFERENCE TO CONGRESS' JUPGMENT IN INPIAN AFFAIRS,
THERE ARE CERTAINLY CONSTITUTIONAL LIMITS LIKE THE TAKINGS
CLAUGE AND FREE SPEECH, BUT THIS COURT CANNOT SUBSTITUTE
ITS PoLICY JUPGMENT, REGARPLESS,
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JUSTICE ALITO: Could Congress go

further than it has gone in ICWA and say that ayg

3 Indian child may not be adopted by an -- by a

non-Indian couple under any circumstance

) MR. KNEEDLER: I thas ®C would --

) that would obviously go further, and I would

/ want to know the -- the -- the circumstances,

IF CONGRESS PETERMINEP THAT SUCH A BAN IS RATIONALLY
RELATEP TO THE FULFILLMENT OF THE TRUST RESPONSIBILITY, |
FAIL TO 9EE HOW THI© COURT COULP SGECONP-GUESS THAT
PETERMINATION, BUT YoU ASSHOLES HAVE FIVE VOTES ANP CAN
PO ANYTHING YOU WANT.




MR. KNEEDLER: Seriously misguided.
JUSTICE ALITO: -- 1if it were —-- yeah.
4 Okay. If it were to do it tomorrow, would that

fall outside Congress's plenary power?

MR. KNEEDLER: Well, I s to be

7 think there are
8 at least two -- two things to bear in mind about
9 this. I think Congress, when dealing with a
10 tribe in its political capacity, has a great

STILL NOT RATIONALLY
RELATEP TO THE
FULFILLMENT OF THE
TRUST RESGPONSGIBILITY,

90 THE RATIONS JOKE?
NOT FUNNY? TOO SOON?
| MEAN, TRAGEGY PLUS
TIME EQUALS COMEPY,
RIGHT ?
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13 CHIEF JUSTICE ROBERTS: I -- I do want

—

14 ustice Alito's question.

There's a limited number of vaccines.

16 Can the federal government decide to distribut
17 those to -- to Indians and not others?

Well —-=

MR. KNEEDLER:
ERTS: It's a very
20 simple hypothetical.

21 MR. KNEEDLER: Well, probably not, but

AGAIN, IF IT'S RATIONALLY RELATEP TO THE FULFILLMENT OF THE
TRUST REGPONSGIBILITY, IT'G VALIP. THE ANALYSIS IN HORRIFIC
ANP CYNICAL HYPOTHETICAL WOULP START WITH CONGRESS'S
FINPINGS. IN THI© CASE, THE FINPINGS ARE ABSOLUTELY
UNCONTRVERTEP. AGAIN, EASY TEST, EAGSY CAGE.




A non-Indian couple comes forward and
says we would like to adopt the six-month-old
baby, and they check all the boxes under,

best interests of the child. In other

18 know,

in normal circumstances, this would be

19 words,

20 perfect placement for the child.

21

But non-family members of the trj

r for

L2 say that,

they think it would be be

on the

23 the child to be raised with the trj

24 reservation.

T W@MLP IF

THE NON-

ﬁAAMLY 1¥HEVM.
MEMBERS ARE

PERFECT
PLACEMENT.
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JUSTICE ALITO: -- along those lines,
Mr. Kneedler, suppose the parents of a child
that is going to be adopted say we don't want
our child treated as an Indian under ICWA. And
the tribe says, well, this child is eligible fo
tribal membership. Or maybe we have enrolle
we have unilaterally enrolled the child a
member of the tribe. What happens t

MR. KNEEDLER: Wel

10 I'm not sure. Of all the facts i1n the

THAT'S TWO HYPOS, THE FIRSGT WAS PECIPEPD IN
HOLYFIELP WHERE THIS COURT HELP THAT THE
WIGHES OF THE BI0O PARENTS ARE NOT PIGPOSITIVE,
OEE ALGO, COLONIALIGM, ‘CUZ SOME INPIAN PEOPLE
SAPLY PIPN'T WANT THEIR CHILPREN TO BE RAISEP BY
o-rHr—:R INPIANé or: Be GONQIPEREP INPIAN@ ANYMORE

ANP THE SECONP, TRlBEé PON' 'r "MNILATERALLY"
ENROLL PEOPLE. ALGO, AMERICA UNILATERALLY
IMPOGSES CITIZENGHIP S0 BFP.
XAUIT TRYING S0 HARP TO BE SMARTY.

F- > — . A
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11

12 MR. KNEEDLER: Yes.

JUSTICE KAVANAUGH: Okay. And does

the third preference, that preference, ever make

a difference?

6 MR. KNEEDLER: I mean, I don't know

apirically, but they -- but it can

first of all,

18 following can,

19 it's important to understand --

| YEAH, PROBABLY, BUT WHO CARES? THAT PIPN'T
HAPPEN IN ANY OF THEGE CASES BEFORE YOWU.
ALS0O, THISG 1& A FACIAL CHALLENGE, NOT A

NITPICKING CHALLENGE.,

— _—— : T Re -
d ’ r — -'.l- ) 4 -
- - {
.
i . .
.
]

-




= "

JUSTICE KAVANAUGH: ©So -- so, to get

to the heart of my concern about this, you would

agree, I think, but tell me if you disagree,
2l that Congress couldn't give a preference for
22 white families for white children, for black

23 families for black children, for Latino lies

for Latino children, for Asian fami for

Asian children.

OEE YOU WAITEP FOR
JUSTICE THOMAS TO
GO TAKE A GHIT
--Bc—:FoRE wu AGKEP

OWE :A ww aF Plznaaﬂm

TO INPIANS ANP TRIBES. ONCE

AGAIN — RATIONALLY RELATEP
*Tl THE mueﬂ' RE;_--.--_:_Pm;----:_;Bu..wv
ALS0, FACIAL CHALLENG

CHRIGT.
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down to the third preference. And I guess -- 1

3 mean, 1'll get to the heart of my concern, 1is,
4 you know, if -- if you're thinking about that
D from an equal protection point of view, I mean,

6 let's assume I agree with you that these are

7 political classifications, this is just trgfting
8 Indian tribes as fungible.
9 MR. KNEEDLERZ et

10 |AGAIN, FACIAL CHALLENGE; RATIONAL RELATIONGHIP; |°
-~ |INPIANS ANP TRIBES MENTIONEP IN THE
CONSTITUTION,

. - |\'T GEEMS LIKE You PON'T LIKE |IT. PON'T CARE.

| CONGRESGS MAPE THESE PETERMINATIONS., NO ONE
I©& CHALLENGING THEIR RATIONALITY. ENP OF
PIGCUSSION. . . . EXCEPT | KNOW ITLL JUST KEEP
GOWG ON ANP ON,




as I think you said, you're relying on Mancari,
and g®C want to understand what you see a
he limits of Mancari, and a couple of the
hypotheticals I asked earlier, could Congress
grant a hiring preference to American Indians
for federal agencies other than the BIA, such as
Treasury or Justice or --

MR. KNEEDLER: I -- I think thadgwould

be much more G

EASY ANGWER — YES, ALL OF THE PEPARTMENT OF JUSTICE &
THE FEPERAL GOVERNMENT | THE AGENCY | CAN SPEAK FOR
OWES THE PUTY OF THE BEST — YES, WE SHOULPD
PROTECTION. EVERY FEPERAL &RANT INPIAN PR’EFERENGE TO
AGENCY HAS AN INPIAN PE?K “ ' ' |

ANP AFZGME EVER‘!’ é'lN&LE INPIAN
LAW CAGE. YEP.




decides for the -- to help the tribes and tribal

members that it's going to mandate that states

give a preference in college admissions to

American Indians?

MR. KNEEDLER: Again, I thi

-— that would b difficult to

M. " o
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M L ™ A+ . et t) s = —
ANOTHER EASY ONE. ABSOLUTELY YES CONGRESS COULP GIVE A |
PREFERENCE TO NATWE COLLEGE APPLICANTS. LONG HIGTRY OF
GUTTING TRIBAL EPUCATIONAL PROGRAMS, BOARPING SCHOOLS,
APOPTION PROJECT, PUNIGHING NATIVE CHILPREN FOR SPEAKING

¥l THEIR LANGUAGE. SUCH AN EAGY QUESTION.
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JUSTICE KAVANAUGH: -- I think you
referred caiiss o C OGO s L : lces
at may exist in those circumstances. Does

that suggest that Congress could say that, you

know, Catholic parents should get a preference

MR. KNEEDLER: No. No, not -- not a

| GEE YoU WAITEP FOR THE CHIEF JUSTICE TO GET
BOREP BEFORE YOU PROPPEP THE CATHOLICS BOMB.

W




WYEHICLES FOR MISCHIEF

E 1

GAMING MONOPOLIES — WEGST FLAGLER V. HAALANP
OR MAVERICK GAMING V. UNITEP STATES |

N7

MANNICWA'S THRP PREFERENCE OR INPIAN CHILD
L SPEFINITION — YET ANOTHER BRACKEEN CAGE

A INPIAN STATUS MAT . . b S
. ’ 3 : "

R
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B CRIMES ACT CAGE ‘ R Y Al
B A IR, < 00 MIGHT
IR A THINK. OF SOMETHING |

M ELSE TO TEST US
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