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PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO CERTIFY EMPLOYMENT UNDER THE FTCA 

BD&J, PC 
OLIVIER A. TAILLIEU (SBN 206546) 
   ot@bhattorneys.com 
MEGAN E. KLEIN (SBN 276430) 
   mek@bhattorneys.com 
9701 Wilshire Blvd., 12th Floor 
Beverly Hills, CA 90212 
Telephone: (310) 887-1818 
Facsimile:  (310) 887-1880 

Attorneys for Plaintiff,  
RUBEN BARRIENTOS, JR. 

UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

RUBEN BARRIENTOS, JR., 

Plaintiff, 

v. 

DALE ALLAN WALKER, and DOES 1 to 20, 
inclusive, 

Defendants. 

Case No. 1:23-cv-01432-SAB 

PLAINTIFF RUBEN BARRIENTOS, JR.’S 
OPPOSITION TO DEFENDANT DALE 
ALLEN WALKER’S MOTION TO 
CERTIFY EMPLOYMENT UNDER THE 
FTCA; DECLARATION OF MEGAN E. 
KLEIN IN SUPPORT THEREOF 

Date: December 13, 2023 
Time:  10:00 a.m. 

Judge: Hon. Jennifer L. Thurston 
Magistrate Judge: Hon. Stanlay A. Boone 

TO ALL INTERESTED PARTIES AND THEIR ATTORNEYS OF RECORD: 

Plaintiff Ruben Barrientos, Jr. hereby respectfully opposes Defendant Dale Allen Walker’s 

Motion to Certify Employment under the Federal Tort Claims Act (“Motion”) which is set for 

hearing on December 13. 2023 at 10:00 a.m. before the Honorable Stanley A. Boone. 

Defendant Dale Allen Walker alleges that he was a Federal employee at the time of the 

subject crash that gave rise to Plaintiff Ruben Barrientos, Jr.’s lawsuit because he allegedly was in 

the course and scope of his employment with the Tule River Tribal Council in the execution of a 

Federal contract that Defendant Walker claims was a self-determination contract under the Indian 

Self-Determination and Education Assistance Act, 25 U.S.C. section 5301, et al. 
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2 
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO CERTIFY EMPLOYMENT UNDER THE FTCA 

Plaintiff’s opposition is based upon the Memorandum of Points and Authorities; Declaration 

of Megan E. Klein, Esq. and exhibits attached thereto; all pleadings, records, and papers on file in 

this action; and upon such evidence that may be introduced at the hearing on this matter. 

 

November 15, 2023    BD&J, PC   
 
 
  By:  /s/ Megan Klein     

MEGAN KLEIN 
Attorney for Plaintiff 
RUBEN BARRIENTOS, JR. 
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3 
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO CERTIFY EMPLOYMENT UNDER THE FTCA 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Defendant Dale Allen Walker (hereinafter “Defendant Walker”) moves to certify 

employment under the FTCA to substitute the United States as the part defendant in this action and 

dismiss Defendant Walker.   

Defendant Walker already attempted to substitute the United States as the party Defendant 

under the FTCA and was denied.  (See Motion pp. 1: 22-23).  Defendant Walker thereafter attempted 

to appeal this determination without success.  (See Declaration of Charmaine A. McDarment, 

Exhibits H and I).  Defendant Walker now attempts for a third time to substitute the United States as 

a Defendant.   

Defendant Walker’s attempts to substitute the United States as a defendant has rightfully 

been denied as the during the his employment with the Tule River Tribal Council, Defendant Walker 

was employed to execute services that were not pursuant to a self-determination contract.  In fact, 

the contract under which Defendant Walker was employed specified that the United States was not 

responsible for any torts occurring during the execution of the contract.   

Moreover, there is a question of whether Defendant Walker was actually in course and scope 

at the time of the crash.  Besides self serving testimony, Defendant Walker has not provided any 

evidence that he was performing an errand at the time of the crash.   

II. RELEVANT FACTS  

On September 2, 2020, at approximately 4:40 p.m., Defendant Walker drove southbound on 

Road 264, in Tulare County, California.  At the intersection with Avenue 96, there are stop signs 

controlling southbound and northbound traffic on Road 264, but no traffic controls for Avenue 96.  

Defendant Walker was operating a 2017 Chevrolet Silverado owned by the Tule River Tribal 

Council.  Defendant Walker failed to observe Plaintiff’s 1997 Honda Civic traveling westbound on 

Avenue 96 and Plaintiff struck the driver’s side of Defendant Walker’s truck.  The responding 

officer placed Defendant Walker at fault for the crash.  As a result of the impact, Plaintiff suffered 

severe injuries. 

/// 
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4 
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO CERTIFY EMPLOYMENT UNDER THE FTCA 

III. ARGUMENT 

A. The Memorandum of Agreement Dictates the Tule River Tribal Council has 

Tort Liability.   

Defendant Walker claims that the Memorandum of Agreement (“MOA”) is a self 

determination contact under the Indian Self-Determination and Education Assistance Act 25 U.S.C. 

section 5301, et al. that rendering Defendant Walker a Federal employee. However, the provisions 

contained in the MOA apportion responsibility for all tort claims to the Tule River Tribal Council.  

(See Declaration of Gary Whitten, Exhibit J, pp 6, subsection 10).   The contract clearly states that 

“(t)he Tribe is responsible for all tort claims, contractual disputes, protests and claims resulting from 

its activities on this project.”  The MOA on its face clearly states that the Tule River Tribal Council, 

whose insurer is providing a representation for Defendant Walker in this action, is responsible for all 

tort claims arising from this action.  Accordingly, if Defendant Walker was in course and scope at 

the time of the subject crash, the Tule River Tribal Council is responsible. 

B. Defendant Walker Fails to Provide Independent Evidence that he was in Course 

and Scope at the time of the Subject Crash. 

Defendant Walker claims that at the time of the subject collision he was on his way to pick 

up supplies for the project and therefore was in the course and scope of his employment with the 

Tule River Tribal Council and therefore the Federal government.  Defendant Walker has failed to 

provide any verifiable evidence that he was running an errand in the course and scope of his 

employment.   

Defendant Walker has provided a generic declaration of Gary Whitten, the Public Works 

Director, to support this contention.  Mr. Whitten’s declaration is void or verifiable details that could 

be corroborated, like the location of where supplies were supposed to be picked up from, what 

supplies were to be picked up, or who was providing these supplies.  (See Declaration of Gary 

Whitten, Exhibit J, pp 2, subsection 8).   

On August 8, 2023, Defendant Walker had his deposition taken in this matter.  Plaintiff 

inquired as to where he intended to purchase parts after the collision, and Defendant Walker was 

unable to provide the name of the parts house he intended to go to the day of the crash, or any of the 
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5 
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO CERTIFY EMPLOYMENT UNDER THE FTCA 

parts house he would allegedly pick up supplies from.  (See Declaration of Megan E. Klein, ¶ 7, 

Exhibit 1, Deposition of Dale Allen Walker, pp 22:2 to 24:5).  Defendant Walker did not know the 

parts he intended to purchase the day of the crash.  Id.  Defendant Walker did not know the location 

of the parts house besides the city of Bakersfield.  Id.  Defendant Walk also testified that typically 

suppliers would bring parts to the project.  Id.  Defendant Walker, like Mr. Whitten, failed to provide 

any verifiable information about his intended activities after the crash to demonstrate he was actually 

in course and scope when the crash occurred.  

Lastly, the circumstances of the crash do not support Defendant Walker’s characterization of 

that he was picking up supplies on his way home from work.  Defendant Walker was over 20 miles 

from the reservation, driving southbound towards his residence at 4:40 p.m. in the afternoon.  (See 

Klein Decl. ¶ 7, Exhibit 2.)  Between the location of the crash and his home, there are no 

commercial businesses that would offer for sale supplies to be used in the completion of a sewar 

project.  The subject crash is the result of Defendant Walker’s negligence while operating a truck 

provided by the Tule River Tribal Council while driving home after work. 

C. Plaintiff Ruben Barrientos Jr. Join in the Opposition of the United States. 

 Plaintiff Ruben Barrientos, Jr. joins in the arguments of the United States in opposition of 

this motion.  

V. CONCLUSION 

 Plaintiff respectfully request that Defendant’s Motion to Certify Employment under the 

FTCA be denied. 

 

November 15, 2023    Respectfully Submitted,  
 

BD&J, PC   
 
 
  By:  /s/ Megan Klein     

MEGAN KLEIN 
Attorney for Plaintiff 
RUBEN BARRIENTOS, JR. 
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6 
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO CERTIFY EMPLOYMENT UNDER THE FTCA 

DECLARATION OF MEGAN E. KLEIN 

I, Megan E. Klein, declare as follows: 

1. I am an attorney licensed to practice law in the State of California and I am the 

attorney of record for Plaintiff.  I declare that the following is based upon my own personal 

knowledge and that if called to testify that I can competently do so. 

2. On August 8, 2023, I took the deposition of Dale Allen Walker.  Attached as Exhibit 

1 is a true and correct copy of the portions of the transcripts wherein I inquired as to where 

Defendant Walker intended to pick up supplies before he was involved in the September 2, 2020 

crash with Plaintiff. 

3. Attached as Exhibit 2 is a true and correct copy of the Traffic Collision Report, No. 

9481-2020-00533, dated September 2, 2022, by Officer J. Johnson, ID No. 018029 of the California 

Highway Patrol. 

I declare under penalty of perjury under the laws of the State of California that the foregoing 

is true and correct.  

 Executed on this 15th day of November, 2023, at Beverly Hills, California. 

 

  

/s/ Megan Klein 
MEGAN KLEIN 
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·1

·2

·3

·4

·5

·6· · · · SUPERIOR COURT OF THE STATE OF CALIFORNIA

·7· · · · · · · · · · COUNTY OF TULARE

·8

·9· RUBEN BARRIENTOS, JR.,· · · · )
· · · · · · · · · · · · · · · · · )
10· · · · · ·Plaintiff(s),· · · · )
· · · · · · · · · · · · · · · · · )
11· · · · vs.· · · · · · · · · · ·) CASE NO. VCU291172
· · · · · · · · · · · · · · · · · )
12· TULE RIVER TRIBAL COUNCIL,· · )
· · DALE ALLAN WALKER, AND DOES· ·)
13· ONE through TWENTY, inclusive,)
· · · · · · · · · · · · · · · · · )
14· · · · · ·Defendant(s).· · · · )
· · ______________________________)
15

16· VIDEOTAPED DEPOSITION OF :· DALE ALLAN WALKER
· · Taken by· · · · · · · · :· MEGAN E. KLEIN, ESQUIRE
17· Commencing· · · · · · · :· 10:01 a.m.
· · Location· · · · · · · · :· Via Zoom
18· Day, Date· · · · · · · ·:· Tuesday, August 8, 2023
· · Reported by· · · · · · ·:· Shelly Juarez, CSR No. 10307
19· Pursuant to· · · · · · ·:· Notice
· · Original to· · · · · · ·:· FOLLOW CODE
20
· · Pages 1 - 65
21· JOB NO.· 662894

22

23

24

25
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·1· · · · · · · · · APPEARANCE OF COUNSEL

·2

·3· FOR THE PLAINTIFFS:
· · BD&J, PC
·4· 9701 Wilshire Boulevard
· · 12th Floor
·5· Beverly Hills, California 90212
· · 310.887.1818
·6· BY:· MEGAN E. KLEIN, ESQUIRE
· · mek@bhattorneys.com
·7

·8· FOR THE DEFENDANTS:
· · PETTIT KOHN INGRASSIA LUTZ & DOLIN
·9· 11622 El Camino Real
· · Suite 300
10· San Diego, California 92130
· · 858.755.8500
11· BY:· MATTHEW C. SMITH, ESQUIRE
· · msmith@PettitKohn.com
12

13· VIDEOGRAPHER:
· · DIOGO ROSENBLATT-SILVA
14

15

16

17

18

19

20

21

22

23

24

25
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·1· · · ·Q· ·Yes.

·2· · · ·A· ·Yeah, I was en route to a parts house to pick

·3· up some parts for my boss Gary Whitten.

·4· · · ·Q· ·And do you recall the name of this parts

·5· house?

·6· · · ·A· ·I do not.

·7· · · ·Q· ·Do you recall where this parts house is

·8· located?

·9· · · ·A· ·I don't know which one it was, I don't

10· recall.

11· · · ·Q· ·You've been to this particular parts house

12· prior to September 2nd, 2020?

13· · · ·A· ·Several -- several parts house including

14· whichever one I was going to.

15· · · ·Q· ·How often would you be -- would you be picking

16· up parts?· And you can give me an estimate, you know,

17· once a week, twice a week, once a month.

18· · · ·MR. SMITH:· Objection.· Vague.· Go ahead, Allan.

19· If you have an estimate, go ahead.

20· · · ·THE WITNESS:· I don't have an estimate.

21· · · ·Q· ·BY MS. KLEIN:· Do you recall the names of any

22· of the parts houses that you would go pick up parts

23· from?

24· · · ·A· ·No.

25· · · ·Q· ·Do you know what type of parts you were
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·1· supposed to pick up that day?

·2· · · ·A· ·I don't recall.

·3· · · ·Q· ·Do you recall the locations of any of the

·4· parts houses that you would pick up parts from?

·5· · · ·A· ·I'm sorry, say again.

·6· · · ·Q· ·Do you recall the location of any of the parts

·7· houses that you would pick up parts from?

·8· · · ·A· ·They were in Bakersfield.· I don't have an

·9· address.

10· · · ·Q· ·Do you know if you would ever change your

11· route on your drive home to stop by one of these parts

12· houses?

13· · · ·A· ·No.

14· · · ·Q· ·Did you ever go to these parts houses on a

15· Friday or a Saturday?

16· · · ·A· ·No.

17· · · ·Q· ·Do they specialize parts houses?· And by that

18· I mean like a specialty realtor, not a Home Depot or an

19· Ace Hardware?

20· · · ·A· ·Correct.

21· · · ·Q· ·Were you the employee solely responsible for

22· bringing parts to the project?

23· · · ·A· ·No.

24· · · ·Q· ·How would the project typically obtain parts?

25· · · ·MR. SMITH:· Objection.· Vague, overbroad, lacks
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·1· foundation.

·2· · · ·Q· ·BY MS. KLEIN:· You can answer.

·3· · · ·A· ·Suppliers would bring parts, material.

·4· · · ·Q· ·They would drop it off at the reservation?

·5· · · ·A· ·Correct.

·6· · · ·Q· ·Do you recall the site of the -- of where the

·7· crash occurred?

·8· · · ·A· ·One more time, please.

·9· · · ·Q· ·Do you recall the -- I'm going to rephrase it.

10· · · · · ·Do you recall the intersection where the crash

11· occurred?

12· · · ·A· ·Yes.

13· · · ·Q· ·What was the intersection?

14· · · ·A· ·It was a two-way stop.

15· · · ·Q· ·Do you recall the -- what roads intersected

16· there?

17· · · ·A· ·I do not.

18· · · ·Q· ·Was it your typical route home that would you

19· go through this intersection?

20· · · ·A· ·Yes.

21· · · ·Q· ·Do you recall at the time of the collision how

22· long you had been employed by the Tule River Tribal

23· Council?

24· · · ·A· ·No.

25· · · ·Q· ·Do you have an estimate on how many times you
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·1· · · · · · · · · REPORTER'S CERTIFICATE

·2· STATE OF CALIFORNIA· · · ·)
· · · · · · · · · · · · · · · ) SS.
·3· COUNTY OF ORANGE· · · · · )

·4

·5· · · · · ·I, Shelly Juarez, CSR 10307, a Certified

·6· Shorthand Reporter, do hereby certify:

·7· · · · · ·That prior to being examined, the witness in

·8· the foregoing proceedings was by me duly sworn to

·9· testify to the truth, the whole truth, and nothing but

10· the truth;

11· · · · · ·That said proceedings were taken before me at

12· the time and place therein set forth and were taken down

13· by me in shorthand and thereafter transcribed into

14· typewriting under my direction and supervision;

15· · · · · ·I further certify that I am neither counsel

16· for, nor related to, any party to said proceedings, nor

17· in any way interested in the outcome thereof.

18· · · · · ·In witness whereof, I have hereunto subscribed

19· my name.

20

21
· · · · · · · · ·

 · · · · ·_____________________________
22· · · · · · · · ·

 · · · ·Shelly Juarez, CSR No. 10307
· · · · · · · · ·

 · · · · ·Certified Shorthand Reporter
23

24

25
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7 
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO CERTIFY EMPLOYMENT UNDER THE FTCA 

PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

At the time of service, I was over 18 years of age and not a party to this action.  I am 
employed in the County of Los Angeles, State of California.  My business address is 9701 Wilshire 
Blvd., 12TH Floor, Beverly Hills, California 90212. 

The fax number or electronic service address from which I served the document(s) is: (424) 
421-2857 or di@bhattorneys.com. 

On November 15, 2023, I served true copies of the following document(s) described as 
PLAINTIFF RUBEN BARRIENTOS, JR.’S OPPOSITION TO DEFENDANT DALE ALLEN 
WALKER’S MOTION TO CERTIFY EMPLOYMENT UNDER THE FTCA; 
DECLARATION OF MEGAN E. KLEIN IN SUPPORT THEREOF on the interested parties in 
this action as: 

SEE ATTACHED SERVICE LIST 

 BY MAIL:  I enclosed the document(s) in a sealed envelope or package addressed to the persons 
at the addresses listed on the Service List and placed the envelope for collection and mailing, 
following our ordinary business practices.  I am readily familiar with BD&J, PC’s practice for 
collecting and processing correspondence for mailing.  On the same day that the correspondence is 
placed for collection and mailing, it is deposited in the ordinary course of business with the United 
States Postal Service, in a sealed envelope with postage fully prepaid. 

BY OVERNIGHT DELIVERY: I enclosed the document(s) in an envelope or package provided 
by an overnight delivery carrier and addressed to the persons at the addresses listed on the Service 
List.  I placed the envelope or package for collection and overnight delivery at an office or a 
regularly utilized drop box of the overnight delivery carrier. 

BY MESSENGER SERVICE: I served the document(s) by placing them in an envelope or 
package addressed to the persons at the addresses listed on the Service List and providing them to a 
professional messenger service for service.  

BY FACSIMILE: Based on an agreement of the parties to accept service by fax transmission, I 
faxed the document(s) to the persons at the fax numbers listed on the Service List.  No error was 
reported by the fax machine that I used.  A copy of the record of the fax transmission, which I 
printed, is attached. 

BY ELECTRONIC SERVICE: Based on a court order or an agreement of the parties and due to
the Covid-19 crisis, the California statewide stay-at-home orders, and our Firm’s email dated 
November 15, 2023, to accept electronic service, I caused the document(s) to be sent to the persons 
at the electronic service addresses listed on the Service List. 

I declare under penalty of perjury under the laws of the State of California that the foregoing 
is true and correct. 

Executed on November 15, 2023, at Beverly Hills, California. 

______________________________ 
Dorlee Ibarra 

/s/ Dorlee Ibarra
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PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO CERTIFY EMPLOYMENT UNDER THE FTCA 

PROOF OF SERVICE MAILING LIST 

RUBEN BARRIENTOS, JR. V. TULE RIVER TRIBAL COUNCIL, ET AL. 

CASE NO.: VCU291172 

Racheal M. White Hawk, Esq.  
PROCOPIO, CORY, HARGREAVES & 
SAVITCH LLP 
525 B Street, Suite 2200 
San Diego, CA 92101 
Telephone: 619.238.1900 
Facsimile: 619.235.0398 
E-mail: Racheal.Whitehawk@procopio.com 

Attorneys for Defendants, TULE RIVER 
TRIBAL COUNCIL and DALE ALLEN 
WALKER 

Dougals A. Pettit, Esq. 
Matthew C. Smith, Esq. 
Sara E. Bloch, Esq.  
PETTIT KOHN INGRASSIA LUTZ & DOLIN 
11622 El Camino Real, Suite 300 
San Diego, CA 92130 
Telephone: 858.755.8500 
Facsimile: 858.755.8504 
E-mail: dpettit@pettitkohn.com 
msmith@PettitKohn.com 
sbloch@pettitkohn.com 

Attorneys for Defendants, TULE RIVER 
TRIBAL COUNCIL and DALE ALLEN 
WALKER 
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