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I.INTRODUCTION

The protection of whistleblowers from retaliation has a deeply rooted and 

robust tradition in the United States of America. Beginning with a resolution passed 

by the Continental Congress on July 30, 17781, and continuing through the most 

recent congressional session2, Congress has unequivocally recognized that protecting 

individuals who report fraud, waste, and abuses of authority from retaliation serves a 

vital function in ensuring political accountability and protecting the public purse. The 

same virtues undergirding this tradition were foremost amongst Congress's 

considerations in addressing the fact that the increasing proportion of the federal 

budget spent on prime awards to contractors and grantees was being subjected to a 

disproportionate amount of risk for fraud, waste, and abuse. 

This risk was attributable, in part, to Congress historically taking a 

“piecemeal” approach when creating federal whistleblower protections for private 

sector employees that limited their coverage to specific circumstances. This 

1 Papers of Continental Congress No. 136, II, folio 427 (July 30, 1778). The resolution was passed in response to a 
petition submitted to the Continental Congress by two Revolutionary Sailors that were arrested for reporting a 
commander of the Continental Navy who participated in the torture of captured British Sailors. The resolution held 
that “it is the duty of all persons in the service of the United States, as well as all other the inhabitants thereof, to 
give the earliest information to Congress or other proper authority of any misconduct, frauds or misdemeanors 
committed by any officers or persons in the service of these states, which may come to their knowledge”. The 
Continental Congress also authorized payment for legal counsel to ensure the two revolutionary sailors could 
adequately defend themselves. Later, on May 22, 1779, the Continental Congress provided $1,418 to cover the cost 
of the whistleblowers defense and directed a “Sam. Adams” to ensure their lawyer, William Channing, was paid.  
2  See H.R.2988 - Whistleblower Protection Improvement Act of 2021; H.R.7245 - PCAOB Whistleblower 
Protection Act of 2022; S.3977 - SEC Whistleblower Reform Act of 2022; 
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resulted in the creation of a gap in the law within which employees of federal 

civilian contractors, subcontractors, grantees, subgrantees, and private service 

contractors were not extended whistleblower protections comparable to Federal 

Government employees working in the public sector3.  Considering the increasing 

percentage of the federal workforce that fall within this gap, Congress sought to 

implement legislation that would: 

“...address current gaps in whistleblower protections for 
the individuals that work on projects funded by the over 
$1 trillion in contracts and grant funding provided by the 
Federal Government each year”4. 

The solution would come in the form of extending the whistleblower 

protections included under section 1553 of the American Recovery and 

Reinvestment Act of 2009 (ARRA)5. Where the whistleblower protections 

included under section 1553 were limited to funds awarded under the ARRA, the 

legislation introduced by the 112th Congress6 was intended to create permanent 

whistleblower rights for all Federal Government contractors, subcontractors, and 

grantees, including those within the intelligence community (IC). While the 

original bill was not signed into law, the concept was included in the National 

 
 
 
3 Whistblower Protections For Government Contractors: Hearing on S.241 before the Ad Hoc Subcomm. On 
Contract Oversight of the S. Comm. On Homeland Security and Governmental Affairs, 112th Cong. (2011) 
(statement of Senator Ronald Johnson  
4 Senate Report 114-270, Pg. 2.  
5 Pub. L. 111-5.  
6 S. 241, the Non-Federal Employee Whistleblower Protection Act of 2012 (112th Cong.).  
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Defense Authorization Act (NDAA) for Fiscal Year 2013, as a four-year pilot 

program that excluded IC contractors.7 Four years later, the whistleblower 

protections provided in the NDAA pilot program were made permanent four years 

later when Pub. L. 114-261 was signed into law as “An Act to enhance 

whistleblower protections for contractor and grantee employees”(“Act”)8. Notably, 

amendments to the Act remain consistent with Congress's intent to whistleblower 

protections to a broad class of individuals working on federally funded projects by 

expanding the scope of individuals covered to include subcontractors, subgrantees, 

and personal service contractors9.  

 Nevertheless, on January 5, 2022, Director Darryl LaCounte of the United 

States Bureau of Indian Affairs (“BIA”) chose to disregard Congresses’ 

unambiguously expressed intent that the whistleblower protections afforded under 

the Act should “appl[y] to any federal contract or grant and is not limited to a 

particular appropriation or class of grant” Tex. Educ. Agency v. U.S. Dep't of Educ., 

992 F.3d 350, 354 (5th Cir. 2021)(emphasis in original). Instead, the BIA Director 

denied Petitioner relief under 41 U.S.C. § 4712(c), despite the fact his allegation of 

whistleblower retaliation was substantiated following an investigation conducted 

 
 
 
7 Pub. L. No. 112-239, 828 (112th Cong.).  
8 Codified at 41 U.S.C. § 4712.  
9 Pub. L. 114–261. Subsec. (a)(1) and Pub. L. 116–260 Subsec. (a)(3)(A), (b)(1), (c), (d), and (f).   
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by the Office of the Inspector General for the United States Department of the 

Interior (“DOI OIG”)10. The Order11 issued by the BIA Director was unsupported 

by the record, issued without the authority to do so, and based upon a clearly 

erroneous interpretation of the Act which contradicts the legal determinations 

articulated by the United States Department of the Interior’s (DOI) in the 

adjudication of a similarly situated whistleblower.  Moreover, the reasoning 

articulated by the BIA Director to justify denying Petitioner's claim for relief has 

the effect of establishing a new substantive rule that necessarily applies to every 

individual employed by an Indian Self-Determination and Education Assistance of 

197512 (“ISDEAA”) contractor. The pronouncement of this new substantive rule is 

a violation of the rulemaking requirements of the Administrative Procedures Act13 

(“APA”) and provisions of the ISDEAA14. 

 Therefore, Petitioner respectfully submits that the effectuation of Congress’s 

will to protect employees of federal contractors and grantees from whistleblower 

retaliation necessitates setting aside the arbitrary and capricious Order issued by 

the BIA Director and invalidating the clearly erroneous interpretation upon which 

 
 
 
10 1-CAR-14-34. 
11 1-CAR41. 
12 25 U.S.C. § 5301, et seq.  
13 5 U.S.C. § 553, et seq. 
14 25 U.S.C. § 5328. 
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it was based. Petitioner further submits the substantive rule created by Order 

should be vacated as an unlawful agency action that exceeded the authority 

delegated to either the Secretary of the U.S. Department of the Interior (Secretary) 

or the BIA Director and violated the requirements of the ISDEAA and the APA. 

Finally, Petitioner request the Court order the Secretary to grant Petitioner the 

relief in accordance with the provisions of 41 U.S.C. § 4712(c)(1).     
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II.JURISDICTIONAL STATEMENT 

 This case is an appeal from the January 5, 2022 Order of the Director of the 

U.S. Bureau of Indian Affairs, Darryl LaCounte (“BIA Director”), in which the 

BIA Director denied Petitioner’s request for relief under the U.S. Department of 

Interior case number OI-PI-21-0685-I15 . The BIA Director purportedly exercised 

jurisdiction to adjudicate Petitioner’s claim pursuant to 41 U.S.C. § 4712(c) and in 

his capacity “As the head of the cognizant U.S. Department of the Interior bureau”. 

This Court has jurisdiction to review this petition pursuant to 41 U.S.C. § 

4712(c)(5) and the judicial review provisions of the Administrative Procedure Act 

at 5 U.S.C. § 706 et seq.  

 Petitioner Samuel James Kent timely filed a petition for review on January 

24, 202216.  

 

 
 
 
15 1-CAR-41. 
16 41 U.S.C. § 4712(c)(5) 
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III.ISSUE(S) PRESENTED 

The issues presented in this case are as follows: 

1. Whether the BIA Director erred in interpreting 41 U.S.C. § 4712 as not 

applying to Indian Self-Determination and Education Assistance Act17 

agreements. 

2.  Whether the BIA Director exceeded the limitations of his delegated 

authority in issuing the Order to deny Petitioner relief.  

3. Whether the Bureau of Indian Affairs and the BIA Director acted arbitrarily 

and capriciously in denying Petitioner relief pursuant to 41 U.S.C. § 4712(c).     

4. Whether the BIA Director’s Order has the effect of promulgating a 

substantive rule in violation of the Administrative Procedures Act and the 

Indian Self-Determination and Education Assistance Act’s rulemaking 

requirements.18   

 

IV.STATEMENT OF ADDENDUM 

The full text of the relevant constitutional provisions, statutory provisions, and 

rules are set forth in the addendum filed concurrently with this brief. See 9th Cir. 

R. 28-2.7. 
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V.STATEMENT OF THE CASE 

This case presents the Court with an important opportunity to disabuse the 

U.S. Department of the Interior and the U.S. Bureau of Indian Affairs of the notion 

that the administrative process is a viable mechanism for abdicating from a 

statutorily imposed mandate to the detriment of an individual's rights. As such, 

while it is incontrovertible that the judicial review of administrative actions is 

typically limited in its scope (Judulang v. Holder, 565 U.S. 42, 52–53, 132 S. Ct. 

476, 483, 181 L. Ed. 2d 449 (2011), and “compiled in the course of informal 

agency action in which a hearing has not occurred” (Fla. Power & Light Co. v. 

Lorion, 470 U.S. 729, 744, 105 S. Ct. 1598, 1607, 84 L. Ed. 2d 643 (1985), 

Petitioner respectfully submits a determination of the arbitrary and capricious 

nature of the agency action contested in the petition for judicial review filed with 

this Court on January 24, 2022, necessitates a “thorough, probing, in-depth 

review” Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 415 (1971) of 

Respondents repeated efforts to absolve themselves of their congressionally 

mandated duty to protect the rights of whistleblowers. This Court has recognized 

the permissibility of considering “extra-record evidence” only in ‘limited 

 
 
 
17 25 U.S.C. § 5328 et seq. 
18 5 U.S.C. § 553  
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circumstances that are ‘narrowly construed and applied.’” Goffney v. Becerra, 995 

F.3d 737, 747–48 (9th Cir.), cert. denied, 211 L. Ed. 2d 366, 142 S. Ct. 589 (2021). 

Petitioner believes the Court will conclude this case presents a circumstance 

qualifying for such an exception and the examination of extra-record evidence will 

beneficially serve the Court’s review. 

  As such, this case began with Petitioner’s submission of a whistleblower 

reprisal complaint to the DOI OIG on July 15, 201919 (“Complaint”). Petitioner 

was subsequently contacted by the DOI OIG20 and evidence and testimony was 

provided by the Petitioner in support of his claim of unlawful whistleblower 

retaliation. Insofar as Petitioner was aware, on September 10, 2019, the DOI OIG 

informed Petitioner that the decision was made not to initiate a formal 

investigation of the Petitioner’s retaliation claim pursuant to 41 U.S.C. § 4712(b) 

for several potential reasons, including the fact that some of the federal grant 

programs identified in Petitioner whistleblower complaint were awarded under the 

authority of the ISDEAA. Nevertheless, the DOI OIG informed Petitioner that his 

retaliation complaint was forwarded to the BIA and the DOI OIG would make a 

 
 
 
19 See Attachment  Pg.1-12  
20 Assigned DOI OIG Case Number OI-HQ-19-0707-R.  
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final determination whether to formally investigate Petitioner’s retaliation claim 

once the DOI OIG received a response from the BIA. 

As Petitioner endeavored to have this preliminary determination 

reconsidered, the DOI OIG contacted Petitioner on October 30, 2019, and 

informed him the DOI OIG chose to initiate a new and separate preliminary 

review21 of his Complaint22. While corresponding with the DOI OIG under case 

number 20-0087, Petitioner was informed the DOI OIG’s preliminary 

determination to not initiate a formal investigation of Petitioner’s Complaint was 

due to the DOI OIG’s concern of whether the whistleblower protections afforded 

under the Act included ISDEAA agreements23. The DOI OIG informed Petitioner 

that “an independent legal review of the [Act] specifically as it pertains to tribal 

sovereignty laws”24. On December 12, 2019, the DOI OIG informed the Petitioner 

that the BIA provided a response to the DOI OIG regarding case number OI-HQ-

19-0707-R. The DOI OIG stated the response they received was sufficient for their 

purposes and case number OI-HQ-19-0707-R was closed. 25 

 
 
 
21 Assigned DOI OIG Case # 20-0087. 
22 Petitioner was informed on this date that “the fraud portion of [Petitioner’s] complaint has been referred to the 
BIA for a response, it is [the DOI OIG’s] policy to wait until they conclude their investigation and review the results 
before we consider opening an investigation within the OIG”.  
23 See Attachment 2 Pg. 13.   
24 Id. 
25 See Attachment 3 Pg. 14. 
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Upon receiving this information, Petitioner sought an explanation from the 

DOI OIG to reconcile this action with information previously provided by the DOI 

OIG and the 180-day timeframe within which OIG investigations are to be 

completed pursuant to 41 U.S.C. § 4712(b)(2)(A). While the requested clarification 

was not provided, the DOI OIG, evidently, was able to conclude their intra-agency 

legal review of the jurisdictional scope of the Act, review the totality of 

information Petitioner provided in DOI OIG case numbers OI-HQ-19-0707-R and 

20-0087, and determinate Petitioner’s Complaint failed to allege a violation under 

41 U.S.C. § 4712(b)(2)(A) in just 8-days.  

 Unbeknownst to the Petitioner at the time, a subsequent Freedom of 

Information Act26 submitted by the Petitioner would reveal the DOI OIG produced 

an investigative report27 regarding Petitioner’s Complaint, and Respondent BIA 

Director provided a memorandum response to the Petitioner’s Complaint on 

November 21, 2019 (“Memorandum”).28 Respondent BIA Director’s 

Memorandum directly addressed Petitioner’s claim of unlawful whistleblower 

retaliation in the form of the termination of his employment29 and provided the 

 
 
 
26 5 U.S.C. § 552. 
27 See Attachment 4 Pg. 15-20. 
28 See Attachment 5, Pg. 21-24 
29 This specific claim is addressed under allegation 5 of Respondents memorandum under the heading “Restricted 
Federal Agency Communications”.  
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DOI OIG with the recommendation that “no further action” be taken on 

Petitioner’s complaint. The explanation provided for Respondent BIA Director’s 

recommendation is: 

“The BIA determined that [Petitioner’s] allegation is an 
internal matter between the complainant and the tribe. It 
is the BIA’s policy not to interfere with the governance 
of tribes allowing them to utilize their own processes, 
including staffing decisions.”30 

 
 Despite having a dispositive effect on Petitioner’s Complaint, Petitioner was 

not provided a final agency order required by 41 U.S.C. § 4712(c), which included 

both Respondent BIA’s determination and Respondent BIA Director’s explanation 

for making the recommendations in the Memorandum.  As a result, the details of 

the preliminary actions of the DOI OIG and Respondents effectively demonstrate 

the manner in which Respondents’ actions that are being contested in the instant 

case were repeatedly alluded to as the informal justification for denying or 

delaying Petitioner’s claim from progressing within the adjudicative process set 

forth in the Act. Respondent's failure to pronounce their legal determination in a 

formalized final agency action consistent with the requirements of the Act instead 

resulted in Petitioner’s claim languishing at the preliminary stages of the statutorily 

established process until such time that Petitioner was notified his complaint would 

 
 
 
30 See Attachment 4 Pg. 23.  
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not be investigated for a wholly unrelated merit-based determination that 

contradicted all the information previously communicated to the Petitioner.  

 Thus, Respondent's concealment of the actual reason for determining 

Petitioner to be ineligible for whistleblower protections under the Act deprived him 

of the ability to seek meaningful judicial review simultaneous to those 

determinations having a concrete legal consequence on Petitioner’s rights and the 

obligations of recipients of federal financial assistance under the ISDEAA. If 

Petitioner was provided the Respondents’ actual reasons for recommending the 

DOI OIG not investigate Petitioner’s Complaint, the standard articulated by the 

U.S. Supreme Court in Bennett v. Spear,31 would have provided Petitioner 

adequate grounds to seek contemporaneous review of the DOI OIG’s final agency 

action of declining to investigate Petitioner’s Complaint under the Act. 

Respondents’ recommendation to the DOI OIG is the direct cause of the DOI 

OIG’s decision not investigate Petitioner’s complaint. Consequently, Respondents’ 

were able to evade judicial review of the basis articulated in the Memorandum 

provided to the DOI OIG alongside the recommendation not to take any further 

action on Petitioner’s Complaint.  This resulted in Petitioner being subjected to a 

 
 
 
31 Bennett v. Spear , 520 U.S. 154, 177–78, 117 S. Ct. 1154, 1168, 137 L. Ed. 2d 281 (1997) 
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two-and-a-half-year administrative process that was inconsistent and ambiguous at 

best and, at worst, dilatory and intentionally misleading.  

Nevertheless, Petitioner sought judicial review for the final agency actions 

of which Petitioner was provided a determination in response to his Complaint. 

First, Petitioner filed a petition for review before this Court on February 13, 2019, 

pursuant to 41 U.S.C. § 4712(c)(5).32 While the focus of the petition for review 

under case 20-70391 was ultimately a final agency action of the DOI OIG, there 

existed significant incongruity between the informally provided basis the DOI OIG 

provided about the applicability of the Act to federal financial assistance awards 

made pursuant the ISDEAA and the DOI OIG’s formally stated reason for 

deciding not to investigate Petitioner’s Complaint. In deciding not investigate 

Petitioner’s Complaint, the DOI OIG cited the response the BIA provided to the 

DOI OIG as directly impacting the DOI OIG’s decision to close Petitioner’s 

Complaint. However, the DOI OIG’s formally stated reason for declining to 

investigate Petitioner’s Complaint was based on the merit of the claim underlying 

Petitioner’s complaint. This clearly contradicted the informal reasons Petitioner 

was previously provided by the DOI OIG, which they attributed to the response 

provided by the BIA. These contradictions were central to Petitioner’s argument in 

 
 
 
32 See U.S. Court of Appeals for the Ninth Circuit Case # 20-70391, Kent v. U.S. DOI OIG et al.  

14 of 60

Case: 22-70013, 07/25/2023, ID: 12761771, DktEntry: 40-1, Page 16 of 86



 

challenging the DOI OIG’s preliminary determination and are included here to 

illustrate the characteristics of Respondents’ conduct in responding to the 

Complaint that is the subject of the Court’s review in the instant case. On January 

26, 2021, the petition for review in case 20-70391 was dismissed by this Court for 

want of subject matter jurisdiction to directly review the agency action presented.33 

Following the dismissal of the petition for review filed under case 20-70391, 

Petitioner’s sought review under the APA with the filing of a civil complaint on 

February 16, 2021, in the United States District Court of the Eastern District of 

California (“Eastern District”).34 Finding that no real property was at issue and in 

consideration of Petitioner’s current physical address, the Eastern District entered 

an order transferring the case to the United States District Court for the District of 

Oregon (“District of Oregon”) on February 18, 2021.35 On February 24, 2021, 

Petitioner’s complaint was filed in the District of Oregon under case 3:21-CV-

00291-MO.36 While in the District of Oregon, Defendants informed the DOI OIG 

would be initiating a new investigation of Petitioner’s Complaint.  On July 20, 

2021, Defendants moved to stay proceedings in the District of Oregon for the 

 
 
 
33 Id. at Dkt. #36.  
34 See Kent v. Office of the Inspector General, et al.,  United States District Court for the Eastern District of 
California Case # 2:21-CV-00296-JAM-AC. 
35 Id.at Dkt. # 3.  
36 See Kent v. Office of the Inspector General, et al., United States District Court for the District of Oregon Case # 
3:21-CV-00291-MO at Dkt. #5.  
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purpose of allowing Defendant DOI OIG to complete their recently initiated 

investigation.37 Defendants argued a stay of proceedings in the District of Oregon 

was necessary to allow Defendant DOI OIG to complete their recently initiated 

investigation, which they claimed would likely moot or significantly narrow the 

issues presented in Petitioner’s lawsuit. Moreover, Defendants alleged they did not 

create an administrative record for the determinations being challenged by 

Petitioner38 and Defendants would be prejudiced if they were required to proceed 

without evidence that will support their findings.39  

Foreshadowing the inevitability of the instant case before the Court, 

Defendant’s motion to stay specified the investigation initiated by the DOI OIG 

was conditioned on the DOI OIG not conceding the Act applied to Petitioner’s 

Complaint. Despite this condition calling into question the basis of the DOI OIG’s 

statutory authority for conducting the investigation of Petitioner’s Complaint, the 

District of Oregon granted Defendant’s motion over Petitioner’s objections. The 

District of Oregon denied Petitioner subsequent movement for reconsideration40 of 

the order granting Defendant’s motion to stay, and Petitioner’s motion to certify 

the order for interlocutory appeal was instead filed as an interlocutory appeal in 

 
 
 
37 Id. at Dkt. # 29.  
38 Id. at Dkt. #29, Pg. 7 ¶, ¶2.  
39 Id. at Dkt. #29, Pg. 11, ¶2. 
40 Id, at Dkt. #34. 
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this Court as U.S. Court of Appeals for the Ninth Circuit case number 21-35739.41 

The interlocutory appeal in case number 21-35739 was dismissed by this Court for 

want of jurisdiction on September 17, 2021.42 

The DOI OIG’s most recently initiated investigation of Petitioner’s 

Complaint proceeded under DOI OIG case number OI-PI-21-0685-I and a Report 

of Investigation (“ROI”) substantiating Petitioner’s Complaint of unlawful 

retaliation was produced on December 6, 2021.43 The DOI OIG’s ROI stated 

“Pursuant to 41 U.S.C. § 4712(b)(1), we are providing this report to the Secretary 

of the Interior for any action deemed appropriate.”44 Thirty days later, Respondent 

BIA Director issued the Order45 that is the subject of this case. Respondent BIA 

Director’s Order states the authority for issuing the Order stems from their role as 

“the head of the competent U.S. Department of the Interior Bureau.”46 Respondent 

BIA Director’s Order denied Petitioner relief under 41 U.S.C. § 4712(c), citing the 

basis of its determination to be “upon legal review, it is clear that 41 U.S.C. § 4712 

does not apply to Indian Self-Determination and Education Assistance Act 

agreements under Public Law 93-638, including the HIP and TTP administered by 

 
 
 
41 See Samuel Kent v. Office of the Inspector General et al., Case # 21-35739 at Dkt. #1.  
42 Id. at Dkt. Entry #2.  
43 1-CAR-8-29. 
44 1-CAR-9 
45 1-CAR-36. 
46 1-CAR-36, ¶ #1. 
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the PRTC in this case.”47 Following the receipt of Respondent BIA Director’s 

Order, Petitioner timely filed a petition for review in this Court on January 24, 

2022,48 pursuant to 41 U.S.C. § 4712(c)(5). 

VI.SUMMARY OF THE ARGUMENT 
 Respondent BIA Director erroneously interpreted the Act to exclude 

whistleblower protections to employees of recipients of assistance agreements 

awarded pursuant to or under the authority of the ISDEAA. In interpreting the Act 

to exclude ISDEAA assistance agreements, the BIA Director’s construction of the 

Act is contradictory to the plain and unambiguously expressed intent of Congress 

expressed in the text. Accordingly, the BIA Director’s order cannot be upheld 

according to the framework established by the Supreme Court in Chevron, U.S.A., 

Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 104 S. Ct. 2778, 81 L. Ed. 2d 

694 (1984). Furthermore, the basis for the BIA Director’s Order fail to satisfy the 

burden of proof requirements established by the Supreme Court precedent, where a 

party seeks the validation of a statutory interpretation that requires a special 

exception to conduct prohibited by the statute. The only individuals excluded from 

the whistleblower protections provided by the Act are those employed by a 

recipient of federal funds that meets the definition for being an element of the 

 
 
 
47 1-CAR-36, ¶2.  
48 See Dkt. Entry #1.  
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intelligence community as defined in section 3(4) of the National Security Act of 

1947 (50 U.S.C. 401a(4)) .   

Respondents’ interpretation of the Act also contradicts the legislative history 

that unambiguously demonstrates the whistleblower protections provided in the 

Act were previously interpreted by Respondents and this Court to include ISDEAA 

agreements. These protections were included in whistleblower protections 

Congress enacted that relied on narrower language than the scope of individual 

eligible for coverage in the Act.  Finally, Respondents’ construction of the Act is 

contradicted by evidence included in the Certified Administrative Record and has 

the effect of establishing a new substantive rule that excludes an entire class of 

similarly situated individuals from the scope of the Act’s whistleblower 

protections.  Respondent did were not delegated authority by Congress to create 

rules under the Act that carry the force and effect of law. Therefore, Respondents’ 

actions are arbitrary and capricious according to the requirements of the APA 

because they are inherently not in accordance with the law and in conflict with 

Congress’s will.  
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VII.ARGUMENT 

1. THE BIA DIRECTOR’S INTERPRETATION OF THE ACT IS 
ERRONEOUS AND CONTRADICTS THE PLAIN AND 

UNAMBIGUOUS LANGUAGE OF THE ACT. 
While the BIA Director’s Order does not provide the details of the 

underlying legal analysis or evidence relied upon in the “legal review”49 preceding 

the determination instantly before the Court, Petitioner submits the plain text of the 

Act unambiguously demonstrates the Order denying Petitioner the remedies 

afforded in 41 U.S.C. § 4712(c)(1)(A)-(C) is based upon an erroneous 

interpretation of the law. Petitioner respectfully submits the Court may resolve the 

question of whether the BIA Director’s determination that “[The Act] does not 

apply to Indian Self-Determination and Education Assistance Act agreements 

made under Public Law 93-638.”50 is based upon a permissible construction of the 

Act by applying well-established principles of statutory interpretation. This process 

is best suited to cases, like the instant matter, where the prevention of a manifest 

injustice necessitates the Court’s exercise of its power under Article III of the 

United States Constitution51 to act as “the final authority on issues of statutory 

construction” to “reject [an] administrative constructions [that is] contrary to clear 

 
 
 
49 1-CAR-41.  
50 Id.  
51 U.S. Const. art. III, § 2, cl. 1.   
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congressional intent.” E. Bay Sanctuary Covenant v. Biden, 993 F.3d 640, 669 (9th 

Cir. 2021)(quoting Chevron, 467 U.S. at 843 n.9, 104 S.Ct. 2778).  

Moreover, the application of the principles of statutory interpretation to 

resolve the question of the permissibility of the BIA Director’s construction of the 

Act is consistent with the “presum[ption] that [the] legislature says in a statute 

what it means and means in a statute what it says.” Pit River Tribe v. Bureau of 

Land Mgmt., 939 F.3d 962, 970 (9th Cir. 2019) (quoting BedRoc Ltd., LLC v. 

United States, 541 U.S. 176, 183, 124 S.Ct. 1587, 158 L.Ed.2d 338 (2004)) 

(internal quotation marks omitted). In so doing, Petitioner respectfully submits the 

Court will ensure the central purpose of judicial review is fulfilled by “ascertaining 

the intent of Congress and by giving effect to its legislative will.” Pit River Tribe, 

939 F.3d at 970 (quoting Artichoke Joe's Cal. Grand Casino v. Norton, 353 F.3d 

712, 720 (9th Cir. 2003) (internal quotation marks omitted).  

When reviewing the statutory interpretations of a federal agency, this Court 

applies the standard articulated by the Supreme Court in Chevron, U.S.A., Inc. v. 

Natural Resources Defense Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 

L.Ed.2d 694 (1984).  Under Chevron step one, the Court asks “whether Congress 

has directly spoken to the precise question at issue.” Id. At that point, “[i]f the 

intent of Congress is clear, that is the end of the matter; ... [Courts] must give 
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effect to the unambiguously expressed intent of Congress.” Id. (quoting Chevron, 

467 U.S. at 842-43, 104 S. Ct. 2778).  

The plainness or ambiguity of statutory language is “determined [not only] 

by reference to the language itself, [but also] the specific context in which that 

language is used, and the broader context of the statute as a whole.” Yates v. 

United States, 574 U.S. 528, 537, 135 S. Ct. 1074, 1081–82, 191 L. Ed. 2d 64 

(2015). (Citing Robinson v. Shell Oil Co., 519 U.S. 337, 341, 117 S.Ct. 843, 136 

L.Ed.2d 808 (1997). Statutory language can be considered unambiguous where it is 

“plain to anyone reading the Act” that the statute encompasses the conduct at issue. 

Salinas v. United States, 522 U.S. 52, 60, 118 S. Ct. 469, 475, 139 L. Ed. 2d 352 

(1997) (Citing Gregory v. Ashcroft, 501 U.S. 452, 111 S. Ct. 2395, 115 L. Ed. 2d 

410 (1991) 

In circumstances where the Court finds “the statute is silent or ambiguous 

with respect to the specific issue, [the Court] must ask” at Chevron step two 

“whether the [interpretation] by the agency are based on a permissible construction 

of the statute.” (Chevron, 467 U.S. at 843, 104 S.Ct. 2778). If they are, we “must 

defer to the agency.” Safer Chemicals, Healthy Fams. v. U.S. Env't Prot. Agency, 

943 F.3d 397, 422 (9th Cir. 2019). The Court does not, however, defer to 

interpretations by a federal agency that “construe[s] a statute in a way that is 

contrary to congressional intent or that frustrates congressional policy.” Safer 
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Chemicals, Healthy Families, 943 F.3d at 422; or those interpretations that are 

clearly contrary to the plain and sensible meaning of the statute. Mota v. Mukasey, 

543 F.3d 1165, 1167 (9th Cir. 2008). Additionally, the Court will not defer to 

agency decisions that conflict with circuit precedent. Melkonian v. 

Ashcroft, 320 F.3d 1061, 1065 (9th Cir.2003). 

 In cases involving a question of statutory construction, analysis “begin by 

analyzing the statutory language, “assum[ing] that the ordinary meaning of that 

language accurately expresses the legislative purpose.” Hardt v. Reliance Standard 

Life Ins. Co., 560 U.S. 242, 251, 130 S. Ct. 2149, 2156, 176 L. Ed. 2d 998 (2010) 

(quoting Gross v. FBL Financial Services, Inc., 557 U.S. 167, 175, 129 S.Ct. 2343, 

2350, 174 L.Ed.2d 119 (2009) (internal quotation marks omitted). In so doing, it is 

eminently clear the Act provides no textual support for the BIA Director’s 

construction. The statutory text relevant to the question presented in this case are 

located at §4712(a)(1), which defines the individuals that are within the scope of 

the Act’s protections, and §4712(f)(1)-(2), which addresses the exception to the 

broad category of individuals covered by §4712(a)(1). The broad scope of 

individuals Congress intended to provide whistleblower protections for under the 

Act is unambiguously expressed in §4712(a)(1), which states:  

  “[a]n employee of a contractor, subcontractor, grantee, 
or subgrantee or personal services contractor… [that 
discloses]…information that the employee reasonably 
believes is evidence of gross mismanagement of a Federal 
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contract or grant, a gross waste of federal funds, an abuse 
of authority relating to a Federal contract or grant”52  
 

(Emphasis added). The Act also makes explicitly clear which individuals are not 

eligible for the whistleblower protections in §4712(f)(1)-(2). Importantly, 

Congress’s intent regarding those individuals that would not be provided 

protections by the Act is expressed in a particularly detailed manner. This 

subsection begins by describing the individuals excluded from the Act’s coverage 

with broad language that is subsequently refined to fit within the overall context 

of the Act.  The first clause of subsection §47121(f)(1) states “This section shall 

not apply to any element of the intelligence community as defined in section 3(4) 

of the National Security Act of 1947 (50 U.S.C. 401a(4)).53 This scope is further 

narrowed in §4712(f)(2) by detailing not only the individuals who are ineligible 

for the Act’s protection, but also specifying both the type of information disclosed 

and the manner in which it was obtained.54 Congress intent to avoid any confusion 

regarding the Intelligence Community being excluded from the protection 

 
 
 
52 41 U.S.C. § 4712(a)(1).  
53 41 U.S.C. § 4712(f)(1) 
54 41 U.S.C. § 4712(f)(2) provides: “This section shall not apply to an employee of a contractor, subcontractor, 
grantee, subgrantee, or personal service contractor of any element of the intelligence community if such disclosure-
(A)relates to activity of an element of the intelligence community (B) was discovered during a contract, subcontract, 
grantee, subgrantee, or personal service contractor services provided to an element of the intelligence community.”  
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provided by the Act is further reinforced by inclusion of §4712(h), that provides 

additional guidance for the construction of the exception in §4712(f)(1)-(2).  

Considered altogether, the language of the Act makes Congress’s intent 

clear under section §4712(a)(1) which individuals are eligible for whistleblower 

protections and §4712(f)(1)-(2) makes clear which individuals are ineligible for 

the protections afforded by the Act. Therefore, the very language of the Act 

“[speaks] to the precise question at issue[s].” in this case. Chevron, 467 U.S. at 

842.  Contrary to the BIA Director’s construction of the Act, ISDEAA contracts 

are not included in the provisions of the Act containing the sole exception to the 

broad scope of individuals Congress intended to provide whistleblower 

protections. The degree of detail Congress chose to use in describing the 

individuals that are excluded from the Act’s coverage evidences Congress ability 

and consideration of the individuals they did not wish to extend whistleblower 

protections to and “the preeminent canon of statutory interpretation requires 

[courts] to “presume that [the] legislature says in a statute what it means and 

means in a statute what it says there.” BedRoc Ltd., LLC v. United States, 541 U.S. 

176, 183, 124 S. Ct. 1587, 1593, 158 L. Ed. 2d 338 (2004) (quoting Connecticut 

Nat. Bank v. Germain, 503 U.S. 249, 253–254, 112 S.Ct. 1146, 117 L.Ed.2d 391 

(1992).  
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Any possibility for ambiguity to manifest in the process of determining 

whether an employee of a “contractor, subcontractor, grantee, subgrantee, or 

personal service contractor”55 that faces reprisal for making a protected disclosure 

related to “federal funds” (emphasis added)56 would somehow not qualify for the 

protections provided in the Act are resolved by the clarification provided by 

§4712(f)(1)-(2). Here, Congress explicitly identifies the sole circumstance in 

which an individual is excluded from the broad scope of §4712(a)(1). Petitioner 

submits the comprehensiveness of this statutory regime demonstrates that in 

deciding which individuals are not covered by the Act “Congress has shown 

elsewhere in the same statute that it knows how to make such a requirement 

manifest.” Jama v. Immigr. & Customs Enf't, 543 U.S. 335, 341, 125 S. Ct. 694, 

700, 160 L. Ed. 2d 708 (2005). Accordingly, [this Court should not] lightly 

assume that Congress has omitted from its adopted text requirements that it 

nonetheless intends to apply.” Id. Respondents’ construction of the Act would 

require this Court to condone an interpretation of the Act that adds an additional 

exemption that is not reflect in the text.  The Supreme Court has directly spoken to 

the impermissibility of constructing statutes in this manner in stating “[c]ourts has 

 
 
 
55 41 U.S.C. § 4712(a)(1).  
56 Id.  
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no roving license, in even ordinary cases of statutory interpretation, to disregard 

clear language simply on the view that… Congress “must have intended” 

something broader. Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 794, 134 

S. Ct. 2024, 2034, 188 L. Ed. 2d 1071 (2014).  

The principles of statutory interpretation that counsel the exercise of greater 

reluctance to accepting an interpretation dependent upon language that are not 

present in the text is particularly relevant to this case given Congress’s attention to 

providing clarity on the limitations of the Act’s coverage. Respondent’s 

interpretation of the Act would require this Court to accept the proposition that 

Congress chose not to include any textual indication of their intent to exclude 

ISDEAA agreements from Act’s coverage in the two separate subsections 

dedicated to defining the Act’s limitations. Petitioner respectfully submits this 

would contradict this Court’s decisions that [c]lear statutory text overrides a 

contrary agency interpretation.” AK Futures LLC v. Boyd St. Distro, LLC, 35 F.4th 

682, 692 (9th Cir. 2022). Moreover, it is a “core administrative-law principle that 

an agency may not rewrite clear statutory terms to suit its own sense of how the 

statute should operate.” Util. Air Regul. Grp. v. E.P.A., 573 U.S. 302, 328, 134 S. 

Ct. 2427, 2446, 189 L. Ed. 2d 372 (2014). Respondents therefore lack the 

authority to include an additional exception for ISDEAA agreements where the 

text of the Act makes clear Congress did not provide for it.  
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Furthermore, Petitioner respectfully submits the grounds provided by 

Respondent to justify the BIA Director’s construction of the statute do not satisfy 

“the general rule of statutory construction that the burden of proving justification 

or exemption under a special exception to the prohibitions of a statute generally 

rests on one who claims its benefits.” N.L.R.B. v. Kentucky River Cmty. Care, Inc., 

532 U.S. 706, 711, 121 S. Ct. 1861, 1866, 149 L. Ed. 2d 939 (2001) (quoting FTC 

v. Morton Salt Co., 334 U.S. 37, 44–45, 68 S.Ct. 822, 92 L.Ed. 1196 (1948)). 

When the Federal Courts review the legality of a federal agency action, “[i]t is 

well established that an agency's action must be upheld, if at all, on the basis 

articulated by the agency itself.” Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State 

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50, 103 S. Ct. 2856, 2870, 77 L. Ed. 2d 

443 (1983). In the instant matter, the totality of the basis for ISDEAA contracts 

being excluded from the Act is “Upon legal review, it is clear that 41 U.S.C. § 

4712 does not apply to Indian Self Determination and Education Act agreements 

made under Public Law 94-638.57  Respondents do not point to any provision of 

the Act to support this construction nor do they provide any of the language of the 

Act to support their determination.  Therefore, Petitioner respectfully submits 

Respondents have failed to meet their burden of proving the Act does not apply to 

 
 
 
57 1-CAR-41.  
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ISDEAA agreements. Petitioner further suggest Respondents’ failure to meet this 

burden according to the justification provided in the Order denying relief is 

dispositive in this case because, as the Supreme Court has previously held,  

“(A) simple but fundamental rule of administrative law… is…that a reviewing 

court…  must judge the propriety of such action solely by the grounds invoked by 

the agency.” Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 169, 83 

S. Ct. 239, 246, 9 L. Ed. 2d 207 (1962). Petitioner submits Respondents are 

therefore bound by the justification proffered in the BIA Director’s Order and “the 

courts may not accept appellate counsel's post hoc rationalizations for agency 

action. Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29, 50, 103 S. Ct. 2856, 2870, 77 L. Ed. 2d 443 (1983) (citing 

Burlington, 371 U.S. at 168.)  

Lastly, Petitioner submits the Supreme Court has recently provided 

guidance on the issue presented in this case. In Bostock v. Clayton Cnty., Georgia, 

207 L. Ed. 2d 218, 140 S. Ct. 1731 (2020), the Supreme Court addressed the 

question of whether Congress’s silence on the matter of an individual’s 

homosexuality or transgender status from the list of protected characteristics 
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included in Title VII of the Civil Rights Act of 1964 (Pub. L. 88-352)58 should be 

interpreted to tacitly exempt them from the protections from discrimination 

provided therein. The Supreme Court recognized  “discrimination based on 

homosexuality or transgender status necessarily entails discrimination based on 

sex; the first cannot happen without the second” Bostock, 140 U.S. at 1747. 

Consequently, the Supreme Court held: 

 “there [is no] such thing as a canon of donut holes, in 
which Congress's failure to speak directly to a specific 
case that falls within a more general statutory rule creates 
a tacit exception. Instead, when Congress chooses not to 
include any exceptions to a broad rule, courts apply the 
broad rule.” 

Id. (internal quotation marks omitted). Petitioner submits the question presented in 

this case is analogous to issue resolved by the Supreme Court in Bostock, in that 

Respondents have similarly alleged Congress’s failure to specific ISDEAA 

agreements within the broad category of funding mechanisms identified in 

§4712(a)(1) similarly constitutes a tacit exception from the scope of the Act. 

However, Respondent’s construction of the Act to differentiate recipients of 

ISDEAA contracts as special that categorizes them as something other than a 

“contractor, subcontractor, grantee, subgrantee, or personal service contractor”59  

 
 
 
58 42 U.S.C. § 2000e–2(a)(1).  
 
59 Id.  
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was rejected by the Supreme Court Cherokee Nation of Oklahoma v. Leavitt, 543 

U.S. 631, 125 S. Ct. 1172, 161 L. Ed. 2d 66 (2005). In Cherokee Nation, the 

Supreme Court rejected the Government’s argument that ISDEAA contracts are “a 

special kind of self-determination contrac[t]” with a “unique, government-to-

government nature” that differentiates it from “standard…contracts.” Cherokee 

Nation, 543 U.S. at 638. Instead, the Supreme Court found the language of the 

ISDEAA “strongly suggests that Congress, in respect to the binding nature of a 

promise, meant to treat alike promises made under the Act and ordinary contractual 

promises” Id.  (emphasis in original). Within the ISDEAA, the Supreme Court 

found it: 

 “uses the word contract 426 times to describe the nature 
of the Government's promise; and the word contract 
normally refers to “a promise or a set of promises for the 
breach of which the law gives a remedy, or the 
performance of which the law in some way recognizes as 
a duty,” 
 

Cherokee Nation, 543 U.S. at 639 (internal quotations omitted). The Supreme 

Court further found the ISDEAA’s general purpose general purposes do not 

support any special treatment. Instead, the Supreme Court recognized the ISDEAA 

sought the promotion of greater tribal self-reliance by providing “effective and 

meaningful participation by the Indian people” in, and less “Federal domination” 

of, “programs for, and services to, Indians.” Id. Within this context, the Supreme 

Court found provisions of the ISDEAA stating they were not to be construed to be 
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procurement contracts60 was intended to “relieve tribes and the Government of the 

technical burdens that often accompany procurement” Cherokee Nation, 543 U.S. 

at 640. Nevertheless, the Supreme Court did not interpret provisions such as these 

to “weaken a contract’s binding nature.” Id. The Supreme Court was therefore not 

convinced by the government’s argument that a different legal rule should apply in 

considering a contractor’s freedom to purse the appropriate legal remedies arising 

from the Government breaking its contractual promise. Cherokee Nation, 543 U.S. 

at 642. As such, the Supreme Court found “in the context of Government 

contracts” Cherokee Nation, 543 U.S. at 644, the statutory language of the 

ISDEAA did not qualify  “for a special, rather than ordinary, interpretation.” Id.   

 Accordingly, the Supreme Court clarified in Cherokee Nation that ISDEAA 

contracts do not receive any special treatment and are subject to the application of 

ordinary legal rules as ordinary Government contracts in determining the 

appropriate legal remedy where a party has broken a contractual promise.  It 

follows that ISDEAA contracts would not receive any special treatment that would 

differentiate them from the ordinary “contract[s], subcontract[s], grant[s], 

subgrant[s] and personal service contract[s]”61 that prohibits them from retaliating 

 
 
 
60 25 U.S.C. §5304(j)(1)-(2) 
61 41 U.S.C. § 4712(a)(1).  
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against an employee that made a qualifying protected disclosure. Consequently, 

under the Supreme Court’s decision in Bostock, ISDEAA agreements, being 

correctly interpreted as an ordinary Government contract, “falls within [the] more 

general statutory rule” Bostock, 140 U.S. at 1747, of §4712(a)(1). As such, 

Congress’s silence as to ISDEAA agreements in particular does not create a tacit 

exception that result in their exclusion from the scope of §4712(a)(1). Instead, 

Congress’s decision to not include such an exception directs “courts [to] apply the 

broad rule.” Bostock, 140 U.S. at 1747, and interpret the Act to include ISDEAA 

agreements within the scope of its coverage.  

The plain language of the Act makes clear Congress has “directly spoken to 

the precise question at issue.” Chevron, 467 U.S. at 842, and the text does not 

provide any indication of an intent to exclude employees subjected to reprisals for 

making a protected disclosure related to an ISDEAA agreement. Thus, under the 

framework established by the Supreme Court in Chevron “that is the end of the 

matter ... [and this Courts] must give effect to the unambiguously expressed intent 

of Congress.” Id. Should the Court determine any ambiguity exists in the language 

of the statute addressing the applicability of the Act to ISDEAA agreements, 

Petitioner respectfully submits the rules of statutory interpretation demonstrate the 

BIA Director’s construction of the Act is impermissible. The explanation provided 

by Respondents does not satisfy their burden of proving ISDEAA agreements are 
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also excepted from the Act’s coverage. Respondents’ interpreting the Act to 

include an exception that has not been included the legislation drafted by Congress 

conflicts with the presumption that Congress “says in a statute what it means and 

means in a statute what it says there.” BedRoc Ltd, 541 U.S. at 183.  

In addition, Respondent’s interpretation could not be upheld under step two 

of the Chevron framework because it would require the Court to uphold an 

interpretation that excludes individuals otherwise eligible for the protections 

afforded by the Act. Such an interpretation would be “contrary to congressional 

intent” Safer Chemicals, Healthy Families, 943 F.3d at 422 of limiting the 

exceptions to the Act’s coverage to the individuals identified in §4712(f)(1)-(2) 

and it would have the effect of “frustrat[ing] congressional policy.” Id.  of 

protecting individuals that disclose the fraud, waste and abuse of federal funds.  

For the foregoing reasons, Respondents’ denial of relief to Petitioner is based upon 

an impermissible construction and this Court should not “accept an interpretation 

clearly contrary to the plain meaning of a statute’s text.” Hui Ran Mu v. Barr, 936 

F.3d 929, 932 (9th Cir. 2019). Accordingly, Petitioner respectfully submits this 

Court should set aside the BIA Director’s January 5, 2022, Order.  

 

34 of 60

Case: 22-70013, 07/25/2023, ID: 12761771, DktEntry: 40-1, Page 36 of 86



 

2. THE BIA DIRECTOR’S INTERPRETATION OF THE ACT 
CONTRADICTS THE ACT’S LEGISLATIVE HISTORY, THE 
PRIOR DECISIONS OF THIS COURT, AND RESPONDENTS 

PREVIOUS CONSTRUCTION OF ANALOGOUS STATUTORY 
LANGUAGE. 

In addition to the Act’s plain language, the “broader context of the statute as 

a whole” Yates, 574 U.S at 537, makes Congress’s intent in expanding 

whistleblower protections under the Act unambiguously contradicts the 

construction offered by Respondents. Where due consideration is afforded to the 

legislative background against which the language of the Act was drafted in 

addition to analogous statutory provisions cited by Congress as the basis from 

which the Act was created, it is “plain to anyone reading the Act that the statute 

encompasses the conduct at issue.” Salinas, 522 U.S. at 60. (Internal quotations 

omitted). Illustrating the clarity provided by the broader context of the Act is best 

accomplished by reviewing the Senate Report of the Committee on Homeland 

Security and Government Affairs (“Senate Report”)62 that accompanied the Senate 

Bill that was ultimately singed into law as the Act in question.  

It is well established that, when Federal Courts endeavor to interpret the 

meaning of statutory provisions, “[they] begin ‘where all such inquiries must 

begin: with the language of the statute itself.’” Republic of Sudan v. Harrison, 203 

 
 
 
62 “To Enhance Whistleblower Protection For Contractor and Grantee Employees”, Senate Report 114-270, 114th 
Congress 2d Session. June 7, 2016.  
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L. Ed. 2d 433, 139 S. Ct. 1048, 1056 (2019) (quoting Caraco Pharmaceutical 

Laboratories, Ltd. v. Novo Nordisk A/S, 566 U.S. 399, 412, 132 S.Ct. 1670, 182 

L.Ed.2d 678 (2012). Nevertheless, legislative history has been relied upon by the 

Federal Courts as an aid to framing the appropriate context within which statutory 

language must be interpreted to being clarity to Congress’s intent.  In Digital 

Realty Trust, Inc. v. Somers, 138 S. Ct. 767, 782 (2018)  Supreme Court Justice 

Sotomayor’s concurring opinion states:  

 “[b]ills presented to Congress for consideration are 
generally accompanied by a committee report.”…“Such 
reports are typically circulated...before a bill is to be 
considered on the floor and provide Members of Congress 
and their staffs with information about a bill’s context, 
purpose, purpose policy implications, and details.”  

 
Id. (emphasis added). Accordingly, Petitioner submits Congressional Reports may 

be relied upon as an extra-textual interpretive tool that can assists Federal Courts to 

an interpretation of a statutory provision that maintains fidelity to the original 

intent of Congress. The instant case is one such circumstances because the Senate 

Report associated with the Act supplies direct evidence of Respondents’ prior 

recognition of Congress’s intent for ISDEAA agreements not to be excluded from 

the scope of Federal whistleblower protection legislation and therefore speaks 

directly to the incompatibility of the BIA Director’s construction with the 

unambiguously expressed will of Congress.  
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Referencing first to the language of the relevant provisions of the Act, 

§4712(a)(1) establishes the individuals Congress intended to include in the scope 

of the protections provided by the Act. Petitioner submits Congress intentionally 

cast a wide net in defining the individuals within the scope of the Act’s protection 

by including “An employee of a contractor, subcontractor, grantee, subgrantee, or 

personal service contractor.”63 In doing so,  Congress sought to simultaneously 

address the rapidly expanding portion of the federal budget devoted to the payment 

of “prime awards to contractors, grantees, states and localities and others.”64; and 

ensure the scope of the Act’s coverage would not be limited based on the type of 

funding mechanism within which a  Non-Federal entity65 (“NFE”) received 

Federal funds.  

These efforts were predicated on Congress’s recognition that the language of 

the Act’s predecessor, §1553 of the American Recovery and Reinvestment Act of 

2009 (“ARRA”)66 included a loophole that NFE’s could exploit to circumvent the 

statutory prohibition on retaliating against an individual that disclosed the fraud, 

waste, and abuse of federal funds. This loophole resulted from §1553(a)(1)-(5) 

 
 
 
63 41 U.S.C. 4712(a)(1).  
64 “Senate Report”, Supra, note 61 pg. 3. Quoting testimony of the Director of Public Policy at the Project on 
Government Oversight Angela Cantebury.  
65 “Non-Federal entity (NFE) means a State, local government, Indian tribe, Institution of Higher Education (IHE), 
or nonprofit organization that carries out a Federal award as a recipient or subrecipient.” 2 C.F.R. 200 Subpart A. 78 
FR 78608, Dec. 26 2013.  
66 Pub. L. 111-5, Division A, Title XV § 1553. 123 stat. 297-302. (2009). 

37 of 60

Case: 22-70013, 07/25/2023, ID: 12761771, DktEntry: 40-1, Page 39 of 86



 

limiting the whistleblower protections to disclosures related to “covered funds”. 

Stated otherwise, the scope of the whistleblower protections provided in §1553 of 

the ARRA only applied to the protected disclosure made in regards to federal funds 

an NFE received pursuant to the authority delegated by the ARRA. This limitation 

was specifically identified by Congress and addressed in the section “II. 

Background And The Need For Legislation” portion of the Senate Report67 in 

addition to testimony from a hearing cited in the Senate Report68. The Senate 

Report highlights Congress’s recognition of the need for “extending whistleblower 

coverage to all Federal contractors.” 69.  

The concept of a single law that provided broad whistleblower protections to 

all recipients of federal funds would first be introduced as Senate Bill 24170, which 

included whistleblower protection for the Intelligence Community. Senate Bill 

241, in its original form, was not signed into law, however, “the concept” of broad 

whistleblower protections “was included [in §828] of the National Defense 

Authorization Act for Fiscal Year 2013 (“NDAA”), but as a four-year pilot 

 
 
 
67 Senate Report, supra, note 61, pg. 3 states “The ARRA whistleblower provisions, while significant, only extended 
to contracts funded by stimulus funds, which make up only a small portion of Federal Government Contract.” 
68 Whistleblower Protections for Government Contractors, Hearing Before the Senate Homeland Security and 
Governmental Affairs Subcommittee on Contracting and Oversight, Dec. 6 2011, 112th Congress.  
69 Senate Report, supra, note 61, pg. 3.  
70 S.241, the Non-Federal Employee Whistleblower Protection Act of 2012 (112th Congress) 
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program that excluded IC contractors.”71 The language of the four-year pilot 

program identified scope of the whistleblower protections as covering “An 

employee of a contractor, subcontractor, or grantee”72. However, consistent with 

Congress’s intent to include the employees of all recipients of federal funds except 

those excluded pursuant to §4712(f)(1)-(2), the language of the Act has been 

amended twice to extend its coverage for the employees of subcontractors, 

subgrantees, and personal service contractors that receive federal funds.73   

Petitioner respectfully submits the Act’s legislative history supports the 

construction that recognizes Congress intended to provide whistleblower 

protections that covered individual employed by the growing number of NFE that 

receive federal funds, regardless of the funding mechanism within which the 

federal funds. The only limitation Congress intended to place on the scope of these 

protections involve the Intelligence Community, and this is unambiguously stated 

in §4712(f)(1)-(2) and reiterated in §4712(h). These legislative developments are 

relevant to the case presently before the Court because they demonstrate the 

consistent intent of Congress to provide whistleblower protections to the 

employees of NFEs that receive federal funds, with limited exception, for the past 

 
 
 
71 Senate Report, supra, note 61, pg. 4. Citing Pub. L. No. 112-239, 828 (112th Cong.) (2013), codified at 41 U.S.C. 
§4712.  
72 Pub. L. 112-239, Division A, Title VII Subtitle C § 828(a)(1). 
73 See Pub. L. 116-260, §801(1)-§801(6) and Pub. L. 117-263, §807 et. seq.  
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fourteen years.74 In so doing, Congress communicated the individuals intended to 

be covered by the Act using statutory language that is virtually identical.  

Additionally, since the introduction of the concept of whistleblower 

protections for employees of NFE that receive federal funds in a grant or contract, 

Congress has only excluded individuals involved with the Intelligence Community 

from the otherwise broad scope of the protections.  The exclusion of individuals 

from scope of protections provided in this context is likely the result of the United 

States Government’s “compelling interest in protecting both the secrecy of 

information important to our national security and the appearance of 

confidentiality so essential to the effective operation of our foreign intelligence 

service.” C.I.A. v. Sims, 471 U.S. 159, 175, 105 S. Ct. 1881, 1891, 85 L. Ed. 2d 

173 (1985) (citing  Snepp v. United States, 444 U.S. 507, 509, n. 3, 100 S.Ct. 763, 

765, n. 3, 62 L.Ed.2d 704 (1980) (per curiam). It is therefore reasonable to 

conclude Congress excluded this category of individuals from the scope of the 

protections provided by the Act and its forebears to avoid the possibility for the 

disclosure of classified information that could jeopardize national security of 

compromise the operations of foreign intelligence services. Therefore, the 

 
 
 
74 See language utilized to identify individuals covered by the whistleblower protections in Pub. L. 111-5 
§1553(a)(1)-(4) cf, with Pub. L. 112-239 §828(a)(1), and 41 U.S.C. §4712(a)(1). 
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exclusion of individuals involved with the Intelligence Community reflects 

Congress’s consideration of the possibility for the whistleblower protections 

provided in this area to inadvertently impede other important national interests or 

policy goals and, where it has deemed appropriate, included language in the 

legislation to avoid these consequences.  

Notably, there has been no indication within the legislative history of 

Congress’s intent to also exclude ISDEAA agreements from the coverage of the 

Act and related legislation. This is despite Congress having the opportunity include 

language that would suggest their intent to exclude ISDEAA agreements from the 

whistleblower protections provided by the Act in §1553 of the ARRA in 2009, 

§828 of the NDAA in 2013, or the two occasions when the Act was amended in 

202075 and 202276. Importantly, the 2020 and 2022 amendments to the Act did not 

include an exception for ISDEAA agreements despite the issue of the 

whistleblower protections provided in the Act’s predecessor being directly 

addressed by Respondents adjudication of an individual alleging a prohibited 

reprisal concerning an agreement under the ISDEAA and this Court’s subsequent 

 
 
 
75 See Pub. L. 116-260, §801(1)-(6) 
76 See Pub. L. 117-263, §807 et seq. 
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decision in Chippewa Cree Tribe of Rocky Boy's Rsrv., Montana v. U.S. Dep't of 

Interior, 900 F.3d 1152 (9th Cir. 2018).  

Like this case, Respondents adjudicated the a claim in favor of an individual 

that that made a protect disclosure related to ARRA funds provided in an ISDEAA 

agreement. On December 19, 2014, Respondent provided its preliminary 

determination in this matter and explicitly recognized the application of the 

ARRA’s whistleblower protections to the ISDEAA agreement in question.77 The 

preliminary determination states “In September 2009, [Chippewa Cree Tribe] and 

the Department’s Bureau of Reclamation (USBR) entered Modification No. 6 to 

CCT’s Annual Funding Agreement No. 06NA602127 (ROI Att. 6) pursuant to 

P.L. 39-638.” (emphasis added).  Respondents further maintained their 

interpretation of §1553 of the ARRA’s whistleblower protections to the ISDEAA 

agreement at issue a subsequent final disposition wherein the employee subjected 

to the unlawful reprisal was determined to be entitled to relief.78  This Court 

subsequently upheld Respondent’s determination in this case, in part, based upon 

the recognition of Congress’s intent  

 
 
 
77 United States Department of the Interior, Office of the Solicitor, Re: U.S. Department of the Interior, Office of the 
Inspector General Report of Investigation U.S. Bureau of Reclamation ARRA Funds- Case No. 01-CO-13-0243-I 
(Blatt-St. Marks), December 19, 2014.  
78 United States Department of the Interior, Office of the Solicitor, Re: Final Disposition in the Matter U.S. 
Department of the Interior, Office of the Inspector General Report of Investigation U.S. Bureau of Reclamation 
ARRA Funds- Case. No. OI-CO-13-0243-I (St. Marks), April 24, 2015.  
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“To safeguard [ARRA] funds, Congress implemented a 
historic level of transparency, oversight, and 
accountability, including protections for [f]ederal and 
state whistleblowers who report fraud and abuse. Rep. No. 
111-4, at 2-3 (2009).  
 

Chippewa Cree Tribe, 900 F.3d at 1158 (internal quotation marks omitted). In 

Chippewa Cree Tribe, this court rejected the argument that the ARRA’s 

protections did not apply to the whistleblower, based on the argument he was not 

an “employee” for the purposes of the definition provided in the ARRA. Once 

again, this Court correct rejected this argument in recognizing “It would have 

substantially weakened those safeguards if Congress had excepted from protection 

all elected officials, particularly because these officials will often be in a good 

position to identify and report fraud.” Id.  

 Considering this Court’s decisions in Chippewa Cree Tribe, it stands to 

reason that if Congress intended to exclude ISDEAA agreements from the scope of 

the Act’s coverage, it would have done so. As previously discussed, the 

whistleblower protections provided in the Act were based upon those provided in 

the ARRA but expanded to include all federal funds except for those that involved 

the Intelligence Community. It is therefore reasonable to conclude that in this case 

that when “Congress adopt[s] the language used in [an] earlier act, [federal courts] 

presume that Congress adopted also the construction given by this Court to such 

language, and made it a part of the enactment.” Georgia v. Public.Resource.Org, 
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Inc., 206 L. Ed. 2d 732, 140 S. Ct. 1498, 1510 (2020) (quoting  Helsinn Healthcare 

S. A. v. Teva Pharmaceuticals USA, Inc., 586 U.S. ––––, 139 S.Ct. 628, 634 202 

L.Ed.2d 551 (2019) (internal quotation marks omitted). Therefore, it is evident that 

Respondent’s construction of the Act to exclude ISDEAA agreements conflicts 

with Congress’s intent in providing whistleblower protections employees of NFE’s 

that receive federal funds, as illustrated by the Act’s legislative history, this 

Court’s judicial interpretation of analogous statutory provisions, and Respondent’s 

own interpretation of the less expansive language in the ARRA.  

 While this court has recognized “an agency's ‘new’ position is entitled to 

deference so long as the agency acknowledges and explains the departure from its 

prior views.” Int'l Bhd. of Teamsters, Loc. 2785 v. Fed. Motor Carrier Safety 

Admin., 986 F.3d 841, 850 (9th Cir.), cert. denied sub nom. Trescott v. Fed. Motor 

Carrier Safety Admin., 142 S. Ct. 93 (2021), Petitioner submits the justification of 

“Upon legal review, it is clear that 41 U.S.C. § 4712 does not apply to Indian Self-

Determination and Education Act agreements”79 falls short of “the requirement 

that an agency provide reasoned explanation” F.C.C. v. Fox Television Stations, 

Inc., 556 U.S. 502, 515–16, 129 S. Ct. 1800, 1811, 173 L. Ed. 2d 738 (2009),  for a 

departure from a prior statutory interpretation.  

 
 
 
79 1-CAR-36. 
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Accordingly, based on Respondents failure to provide the required 

explanation for the contradictory interpretation used to deny relief in this case, 

Petitioner respectfully submits this Court may rely upon the Act’s plain language, 

legislative history, and prior judicial and administrative interpretations to conclude  

Congress intended for ISDEAA agreements to be included within the scope of the 

Act’s coverage. Therefore, Petitioner respectfully submits this Court should “reject 

[Respondents] constructions that [is] contrary to clear congressional intent [and] 

frustrate the policy that Congress sought to implement.” Schneider v. Chertoff, 450 

F.3d 944, 952 (9th Cir. 2006) 

3. RESPONDENT’S ACTED ARBITRARILY AND CAPRICIOUSLY IN 
DENYING PETITIONER RELIEF PURSUANT TO 41 U.S.C. § 

4712(C). 
The APA sets forth  “sets forth the procedures by which federal agencies are 

accountable to the public and their actions subject to review by the courts” and 

“requires agencies to engage in ‘reasoned decisionmaking[.]’” Dep’t of Homeland 

Sec. v. Regents of the Univ. of California, 140 S. Ct. 1891, 1905 (2020) (citations 

omitted).  The APA authorizes Federal Courts to set aside agency decisions if they 

are  “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with law.”80 Nat’l Mining Ass’n v. Zinke, 877 F.3d 845, 866 (9th Cir. 2017).  The 

 
 
 
80 5 U.S.C. § 706(2)(A) 
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APA’s “arbitrary and capricious” standard “requires that agency action be 

reasonable and reasonably explained.” Fed. Commc'ns Comm'n v. Prometheus 

Radio Project, 209 L. Ed. 2d 287, 141 S. Ct. 1150, 1158 (2021). In order to survive 

judicial review under the APA, an agency must Nevertheless, the agency must 

demonstrate their decision is the result of having “examine[d] the relevant data and 

articulate a satisfactory explanation for its action including a ‘rational connection 

between the facts found and the choice made.’” Wildwest Inst. v. Kurth, 855 F.3d 

995, 1002 (9th Cir. 2017) (quoting Motor Vehicle Mfrs. Ass'n of the U.S., Inc. v. 

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 2856, 77 L.Ed.2d 443 

(1983). Importantly, an agency’s decision can be upheld only on the basis of the 

reasoning in the decision: “[i]t is a foundational principle of administrative law” 

that judicial review of agency action is limited to the grounds that the agency 

invoked when it took the action.” Transportation Div. of the Int'l Ass'n of Sheet 

Metal, Air, Rail, & Transportation Workers v. Fed. R.R. Admin., 988 F.3d 1170, 

1178 (9th Cir. 2021) (quoting Regents of the Univ. of California, 140 S. Ct. at 

1905–07)).  

Respondents acted arbitrarily and capriciously when this standard is applied 

to Respondent’s denial of relief to Petitioner. The basis for the BIA Director 

denying relief to the Petitioner is stated in the Order as a result of the Act not apply 

to ISDEAA agreements “made under Public Law 93-638, including the HIP and 
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TTP administered by the PRTC in this case.”81 However, the Certified 

Administrative Record Respondents filed in this case includes a copy of the Tribal 

Transportation Program Agreement A13AP00123 (“TTP Agreement”), between 

Petitioner’s former employer and the United States Department of the Interior, 

Bureau of Indian Affairs.82 This agreement was central to the protected disclosures 

made by the Petitioner that resulted in the retaliation that was submitted to the DOI 

OIG. Petitioner’s complaint of unlawful retaliation was substantiated by the DOI 

OIG, following their investigation under DOI OIG case number OI-PI-21-0685-I83. 

Article I, Section I of the TTP Agreement states: 

 “This Tribal Transportation Agreement is entered 
into…..under the authority granted by Chapter 2 of Title 
23, United States Code, as amended by the Moving Ahead 
for Progress in the 21st Century Act (MAP-21). Pub. L. 
112-141 (July 6, 2012).84  
 

The TTP Agreement further states: 

“This agreement is made pursuant to 23 U.S.C. § 
202(a)(2)(B), the TTP Regulations, and as authorized by 
the Indian Self-Determination and Education and 
Assistance Act (hereinafter “the ISDEAA”), Pub. L. 93-
638, as amended…, for purpose of Tort Claims Act 
Coverage and application of the Prompt Payment Act.” 
(emphasis added)85 

 
 
 
81 1-CAR-36. 
82 3A-CAR-213-231. 
83 1-CAR-9-29. 
84 1-CAR-214. 
85 Id.  
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According to this language, the TTP Agreement’s that were the subject of 

Petitioner’s protected disclosures are not ISDEAA agreements, as stated in the BIA 

Director’s Order. According to the terms of the TTP Agreement, the statutory 

authority under which the federal funds were provided to Petitioner’s former 

employer is Pub. L. 112-14186, not Pub. L. 93-638. The TTP Agreement makes 

clear ISDEAA application to the TTP Agreement is limited to the purpose of the 

eligibility for coverage of the Tort Claims Act and the Application of the Prompt 

Payment Act only. Further evidence of the fact that the TTP Agreements that were 

the subject of Petitioner’s disclosures were not ISDEAA agreements is provided 

based on the definition of a "self-determination contract” provided in the ISDEAA. 

A self-determination contract is defined in 25 U.S.C. 5304(j) as: 

“a contract entered into under subchapter I (or a grant or 
cooperative agreement used under section 5308 of this 
title) between a Tribal organization and the appropriate 
Secretary for the planning, conduct, and administration of 
program and services that are otherwise provided to 
Indian Tribes and members of Indian Tribes pursuant to 
Federal law, subject to the condition that, except as 
provided in section 5324(a)(3) of this title, no contract 
entered into under subchapter I (or grant or cooperative 
agreement under section 5308 of this title) shall be  

(1) considered to be a procurement contract; or  

 
 
 
86 Petitioner’s protected disclosures also included a TTP Agreement entered into by the Pit River Tribe and the U.S. 
Department of Interior pursuant to the Fixing America's Surface Transportation Act pursuant to  Pub. L. 114–94, 
however, this agreement was not included in the Certified Administrative Record.  
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(2) except as provided in section 5328 (a)(1) of 
this title, subject to any Federal procurement law 
(including regulations).” 87 
  

According to the terms of the TTP Agreement and the ISDEAA definition of an 

ISDEAA agreement, the TTP Agreements that were the subject of Petitioner’s 

protected disclosures are not eligible for the justification provided for Respondents 

denial of the relief Petitioner was entitled to pursuant to the Act. The source of the 

Congressional authorization under which the funds Petitioner’s former employer 

were received is Title 23 of the United States Code, not Title 25. Furthermore, the 

TTP agreements are subject to different regulations than ISDEAA agreements.88 

Lastly, the ISDEAA requires each self-determination contract entered into to 

contain or incorporate by reference the provision of the model agreement described 

in 25 U.S.C. § 5329(c). A review of the TTP Agreement provided in the Certified 

Administrative Record clearly demonstrates it is not the same as the statutorily 

required model agreement Congress has required to be used for all ISDEAA 

agreements.  

 Petitioner submits the arbitrary and capricious nature of decision subject to 

this Court’s review is demonstrated by Respondents’ failure to consider or address 

 
 
 
87 25 U.S.C. 5304(j) 
88 TTP Agreements are subject to the regulations codified at 25 C.F.R. 170 et seq, and ISDEAA agreements are 
subject to the regulations codified at 25 C.F.R. 900.  
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the incongruity between the justification provided in the BIA Director’s Order with 

the evidence provided in the Certified Administrative Record. The existence of 

evidence contradicting the basis Respondents’ provided for their decision 

evidences the denial of relief in this matter was not “based on a consideration of 

the relevant factors and… there has been a clear error of judgment,” Dept. of 

Homeland Sec., 140 U.S. at 1905. Furthermore, the justification articulated by 

Respondents’ in the BIA Director’s January 5, 2022 Order is substantially different 

from the grounds articulated in the November 21, 2019 Memorandum that was 

relied upon by the DOI OIG in deciding not to initiate an investigation of 

Petitioner’s Complaint as required by 41 U.S.C. § 4712(b). The BIA Director’s 

Order disposes of Petitioner’s complaint on the grounds the Act does not cover the 

federal funds included in the grant and contract agreements that were subject to the 

Petitioner’s protected disclosures.  

In contrast, the Memorandum recommended no further action be taken in 

response to Petitioner’s Complaint because “this allegation is an internal matter 

between the complainant and the tribe. It is the BIA’s policy not to interfere with 

the governance of tribes”.89 Again, the basis the BIA Director provided to the DOI 

OIG in the November 21, 2019 Memorandum not only reflects Respondents’ 

 
 
 
89 See Attachment 5 Pg. 3.  
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failure to consider Petitioner’s eligibility for the whistleblower protections 

provided under the Act, but the BIA Director’s January 5, 2022 Order does not 

account for the change in Respondents’ considerations of Petitioner’s complaint 

that resulted in it no longer being considered an “internal matter” that was outside 

the scope of federal jurisdiction and therefore ineligible for further investigation by 

the DOI OIG. Respondents’ basis for denying Petitioner relief, as expressed in the 

November 21, 2019, Memorandum led to Petitioner being deprived the opportunity 

to begin the process to obtain relief as Congress provided for approximately two 

years. In order to do so, Petitioner had to first petition this Court for review in this 

Court and the U.S. Court for the District of Oregon. Once these efforts culminated 

in Petitioner’s claim being substantiated by the DOI OIG, Respondents’ then 

changed the basis for denying Petitioner relief without explanation for the change 

and again denied Petitioner relief for reasons that are easily disputed by the 

information available in evidence Respondents’ claim to have considered in 

rendering their decision. Petitioner submits, in addition to the Respondents’ relying 

on a plainly erroneous construction of the Act, these actions are clearly “not in 

accordance with the law.”90 that Congress envisioned in extending whistleblower 

protections to the employees of NFE’s that receive federal funds.  Furthermore, the 

 
 
 
90 5 U.S.C. § 706(2)(A).  
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“unexplained inconsistency’ in [Respondents’] policy is ‘a reason for holding an 

interpretation to be an arbitrary and capricious change from agency practice. 

Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 226, 136 S. Ct. 2117, 2128, 195 

L. Ed. 2d 382 (2016). Petitioner submits Respondents’ denied Petitioner the 

opportunity to seek review for the reasons stated in the BIA Director’s November 

21, 2019, Memorandum despite those reasons having a legal consequence on 

Petitioner’s rights under the Act that rise to the level of being a final agency action 

subject to judicial review under Bennett v. Spear. These actions resulted in 

Petitioner’s ability to seek review by this Court being delayed by approximately 

five-years. Petitioner submits the failure to dignify these actions with the kind of 

explanation required by the APA further demonstrates the Respondents’ decision 

in this case lacks any basis in the Act that can be upheld by the Court.  

Lastly, Petitioner submits the BIA Director lacked the authority to issue the 

order denying Petitioner’s claim for relief. The BIA Director’s Order states “As the 

head of the cognizant U.S. Department of the Interior Bureau, I am issuing the 

following order.”91(emphasis added). The BIA Director’s Order does not cite 

where the authority to issue a binding adjudicative order is delegated from, 

however, “Administrative agencies are creatures of statute. They accordingly 

 
 
 
91 1-CAR-36.  
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possess only the authority that Congress has provided.” Nat'l Fed'n of Indep. Bus. 

v. Dep't of Lab., Occupational Safety & Health Admin., 211 L. Ed. 2d 448, 142 S. 

Ct. 661, 665 (2022). The authority to order or deny relief in the Act is contained in 

§4712(c)(1), and is stated as “the head of the executive agency concerned…” The 

definition for “agency head” for the purpose of the Act’s location within the Title 

41 of the United States Code is provided in 41 U.S.C. § 151 and states defines 

agency head as “In division C, the term “agency head” means the head or any 

assistant head of an executive agency.”92. Based on this definition, only the 

Secretary of the United States Department of the Interior or the Assistant Secretary 

of the United States Department of the Interior are vested with the authority to 

issue an adjudicative order under the Act. Neither provision mention the delegation 

of authority to the head of the cognizant Bureau at the United States Department of 

Interior or provide the BIA Director with the authority to deny Petitioner relief 

under the Act.  

The designation of a “cognizant” agency in reference to federal financial 

assistance appears to be limited to the meaning provided in the Uniform 

Administrative Requirements, Cost Principles and Audit Requirements for Federal 

Award, which designates the cognizant agency for audits and the cognizant agency 

 
 
 
92“41 U.S.C. § 4712 is codified in Division C of Title 41 of the United States Code.  
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for indirect costs. The definition of a cognizant agency for both of these roles are 

provided in 2 C.F.R. § 200.1893 and 2 C.F.R. § 200.1994 respectively.  Neither the 

definitions provided for the responsibilities of a cognizant agency for either or 

these role or the responsibility for the cognizant agency for audits described in 2 

C.F.R. § 200.513(a) provide the BIA Director with the delegation of authority 

required to issue an Order denying relief pursuant to the §4712(c) of the Act. 

Moreover, no such delegation of authority is contained within the U.S. Department 

of Interior Departmental Manual (DM) Delegation Series (Series 03). The 

authorities delegated to the BIA Director are located in Part 230 DM Chapter 1. 

This part authorizes the BIA Director to exercise the program authority of the 

Principle Deputy Assistant Secretary- Indian Affairs (PDAS-IA) with respect to 

the supervision, management, and operation of programs under their authority. The 

authorities delegated to the PDAS-IA include the “administrative authorities of the 

 
 
 
93 Cognizant agency for audit means the Federal agency designated to carry out the responsibilities described in § 
200.513(a). The cognizant agency for audit is not necessarily the same as the cognizant agency for indirect costs. A 
list of cognizant agencies for audit can be found on the Federal Audit Clearinghouse (FAC) website. 
94 Cognizant agency for indirect costs means the Federal agency responsible for reviewing, negotiating, and 
approving cost allocation plans or indirect cost proposals developed under this part on behalf of all Federal agencies. 
The cognizant agency for indirect cost is not necessarily the same as the cognizant agency for audit. For assignments 
of cognizant agencies see the following:  (4) For Indian tribes: Appendix VII to this part, paragraph D.1. 
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Assistant Secretary- Indian Affairs necessary to fulfill the responsibilities 

identified in Part 110 DM 8.295(emphasis added).  

Based upon the internal delegation of authority within the U.S. Department 

of Interior Departmental Manual, the BIA Director was not vested with the 

authority to exercise the statutory authority delegated to the Secretary of the 

Interior to adjudicate Petitioner’s claim for relief. Importantly, the delegation of 

authority in 230 DM Chapter 1 limits the authorities of the PDAS-IA that can be 

delegated to the BIA Director to administrative authorities, not the authority 

expressly delegated by statute to the agency head of the U.S. Department of the 

Interior. Petitioner submits the BIA Director’s exercise of authority that was not 

lawfully delegated to them is particularly significant in this matter given the fact 

the BIA Director’s Order effectively created a new legislative rule that would 

apply to all similarly situated employees of NFE’s that are awarded ISDEAA 

agreements under P.L. 93-638.  

 
 
 
95 Part 110 DM 8.2 Provides : Principal Deputy Assistant Secretary – Indian Affairs. The Principal Deputy Assistant 
Secretary – Indian Affairs (PDAS) serves as the first assistant and principal advisor to the Assistant Secretary – 
Indian Affairs in developing and interpreting program policies affecting Indian Affairs (IA) and discharges the 
duties assigned by the Assistant Secretary – Indian Affairs. The PDAS manages, directs, and coordinates functions 
to strengthen the government-togovernment relationship with Indian tribes and Alaska Native villages in support of 
the Federal policy of Indian Self-Determination; is responsible for new and revised regulations to address new 
statutory requirements; development and management of the IA dispute resolution program and implementation of 
CORE PLUS; and regulation of Indian gaming. The following offices report to the PDAS: 
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Under the APA, “substantive rules are those that have the force and effect of 

law, while interpretive rules are those that merely advise the public of the agency's 

construction of the statutes and rules which it administers.” Azar v. Allina Health 

Servs., 204 L. Ed. 2d 139, 139 S. Ct. 1804, 1811 (2019). (Internal quotations 

omitted). This Court has previously characterized legislative rules as “create[ing] 

rights, impose obligations, or effect a change in existing law pursuant to authority 

delegated by Congress.” Miller v. California Speedway Corp., 536 F.3d 1020, 

1033 (9th Cir. 2008) (quoting Hemp Indus. Ass'n v. DEA, 333 F.3d 1082, 1087 (9th 

Cir.2003). In discussing the characteristics of a substantive rule, the Supreme 

Court has “described a substantive rule—or a legislative-type rule, as one affecting 

individual rights and obligations. This characteristic is an important touchstone for 

distinguishing those rules that may be binding or have the force of law.” Chrysler 

Corp. v. Brown, 441 U.S. 281, 301–02, 99 S. Ct. 1705, 1717–18, 60 L.Ed. 2d 208 

(1979)(Internal quotations and citations omitted). Furthermore, the Supreme Court 

has recognized administrative agencies are free to choose either rulemaking or 

adjudications to make policy or establish rules. See SEC v. Chenery Corp., 332 

U.S. 194, 202-03 (1947).  

The BIA Director’s Order articulated an interpretation of the Act that would 

except exclude all employees working under ISDEAA agreements from the 

protections provided in the Act. Petitioner submits this action bears the defining 
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characteristic of having “the force and effect of law” Azar, 139 U.S. at 1811, 

because it “conclusively affect the rights of private parties.”, and “effect[s] a 

change in existing law.” Yesler Terrace Cmty. Council v. Cisneros, 37 F.3d 442, 

449 (9th Cir. 1994). However, BIA Director was not vested with the appropriate 

delegation of authority from Congress, that is required to alter rights Congress 

afforded to individuals in the Act. In the context of the ISDEAA, the authority to 

promulgate rules was authorized by Congress under 25 U.S.C. § 5328(a)(1). In 

promulgating regulations based on this authority, the Secretary was required to 

conform with the rulemaking requirements under 5 U.S.C. §552 & 553 and 25 

U.S.C. § 5328(c), (d), and (e). Following their promulgation, 25 U.S.C. 

5328(a)(1)(2)(A)(ii) requires they be included as a single set of regulations in Title 

25 of the Code of Federal Regulations. Furthermore, 25 U.S.C. § 5328(c) provides 

for the steps the Secretary is required to comply with in order to revise or amend 

the regulations application to ISDEAA agreements.  

Petitioner submits the Certified Administrative Record, Congressional 

Records, or the Code of Federal Regulation provide any evidence of Respondents’ 

compliance with these requirements to evidence the lawfulness of the legislative 

rule established in the BIA Director’s Order. The Certified Administrative Record 

also contains no evidence to suggest Petitioner’s prior employer sought or even 

considered seeking a exception or waiver of any regulation or requirement as 

57 of 60

Case: 22-70013, 07/25/2023, ID: 12761771, DktEntry: 40-1, Page 59 of 86



 

required under 25 U.S.C. § 5328(e) of the ISDEAA, that would sanction their 

actions in retaliating against Petitioner for disclosing evidence of the fraud, waste, 

and abuse of federal funds The absence of such evidence results from the 

Respondents’ not possessing the authority to create a class-wide exception for 

ISDEAA agreements that would permit NFE’s that receive federal funds in those 

agreements to retaliate against individuals that make a lawful disclosure of their 

employer engaging in the fraud, waste and abuse of federal funds. Petitioner 

respectfully suggest Congress would not delegate Respondents the authority to 

establish such an exception because it contradicts the purpose Congress established 

the whistleblower protections provided under the Act. As the Supreme Court 

recognized “agencies power to act and how they are to act is authoritatively 

prescribed by Congress, so that when they act improperly, no less than when they 

act beyond their jurisdiction, what they do is ultra vires”. City of Arlington, Tex. v. 

F.C.C., 569 U.S. 290, 291, 133 S. Ct. 1863, 1864–65, 185 L. Ed. 2d 941 (2013). 

As such, Respondents’ denial of Petitioner’s claim for relief was ultra vires in that 

it was outside the scope of Respondents’ authority and thereby inherently not in 

accordance with the Act or any lawful delegation of authority by Congress.  

VIII.CONCLUSION 

For the foregoing reasons, Petitioner respectfully submits Respondents’ 

Order denying Petitioner relief is based upon an erroneous interpretation of the Act 
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as excluding ISDEAA agreements from the scope of its coverage. Respondents’ 

have not met their burden of establishing Congress intended to exclude ISDEAA 

agreements from the Act in the provisions where other exceptions are clearly 

articulated and the legislative history, Respondents’ prior administrative 

interpretation, and this Court’s prior review have interpreted identical statutory 

language included in the Act’s predecessor as including ISDEAA agreements 

within the scope of its coverage. Finally, the existence of evidence in the Certified 

Administrative Record Respondent that contradicts the basis relied upon by the 

BIA Director in denying Petitioner’s claim for relief in conjunction with 

Respondents’ actions having the effect of promulgating a substantive rule for 

which they were not delegated authority by Congress all demonstrate Respondents’ 

Order is arbitrary and capricious because it is not in accordance with the law and 

Congress intent in enacting the whistleblower protections in the Act. Wherefore, , 

Petitioner respectfully submits this Court should set aside the BIA Director’s Order 

denying relief and order Respondents’ grant Petitioner the relief provided under 41 

U.S.C. § 4712(c)(1)-(3).  

 

Respectfully Submitted,  

 

Samuel James Kent 
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Hotline No: E003502
Submit Date: 7/15/2019 6:27:44 PM

For more information regarding your rights and responsibilities under the whistleblower 
protection laws, please refer to the following OIG Whistleblower Protection Program 
resources:

• Online: https://www.doioig.gov/complaints/whistleblower-protection
• Email: whistleblowerprotection@doioig.gov
• Telephone: (202) 208-4600

If you believe you have been retaliated against for disclosing misconduct involving the 
U.S. Department of the Interior, please complete and submit this form by pressing the 
SUBMIT button below. If you are unable to submit this form directly online, you may 
select one of the alternative methods listed at the bottom of this form.

Your Contact Information

First Name Samuel
Last Name Kent
Title/Grade
Address 4420 Brittany Drive

City Redding
State California(CA)
Zip Code 96002
Phone number 360-852-0486
Email samuelkent2@gmail.com

Complaint Information
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1.     What is your current status? (Please select one.)

        Applicant for employment
        Current DOI employee
        Former DOI employee
        Applicant for DOI employment
     x Employee of a contractor, subcontractor, or DOI grantee
        Not a federal employee, but your employer received Recovery Act 

funds
        Other

If you selected “Other” please specify:  

2.     Did you disclose any of the following? (Please mark all that apply.)

     x Violation of law, rule, or regulation
     x Gross mismanagement
     x Gross waste of funds
     x Abuse of authority
     x Substantial and specific danger to public health or safety
        Censorship related to scientific research or analysis

3.     What was the content of your disclosure(s)?
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The content of my disclosure included the fraud, waste, abuse, and 
potential theft of Federal grant funds awarded to a Federally Recognized 
Tribe. The disclosure was related to multiple grant programs which were 
awarded to the Tribe from 2013-2019. The types of abuses which took 
place ranged from the mismanagement of Federal funds resulting in the 
misuse, theft, or waste of over $13 million dollars. 

4.     To whom did you make the disclosure(s)?

These disclosures were made to my immediate supervisor Jake Suppah- 
The Pit River Tribe’s CFO, Charles White- The Pit River Tribal 
Administrator, Agnes Gonzalez- The Pit River Tribal Chairperson and 
Brandy McDaniels- The Pit River Tribal Treasurer. 

5.     How did you make the disclosure(s)? (Verbally? In writing?)

Disclosures were made both verbally and in writing. 

6.     When did you make the disclosure(s)? (Month/Day/Year)

February 26, 2019: Following a meeting between the Tribe’s CFO Jake 
Suppah and the Tribal Administrator Charles White in which I expressed 
my concern that a significant amount of Federal funds were missing, an 
investigation was conducted under the orders of the Tribal Administrator. 
An email was sent to my supervisor Jake Suppah which outlined the fact 
that the Tribe’s bank-account which housed all of the Federal funds it was 
advanced was missing $5,266,004.82. This information was based on the 
comparison of the Tribe’s accounting system data to the amount of 
Federal funds which had been drawn down from the Automated Standard 
for Application of Payment (ASAP) system. This reported was titled the 
"ATTG reconstruction" due to the name of the depository account where 
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all of the Tribe’s grant funds were housed having been named after one of 
the BIA Tribal Programs in which they had historically received funding, 
the Aid to Tribal Governments program. 

March 13, 2019: I notified the Tribe’s CFO Jake Suppah and the 
accounting supervisor Alex Urena that funds advanced to the Tribe under 
the BIA Housing Improvement Program (HIP) agreement A17AV01014
needed to be segregated out from the rest of the grant funds aggregated 
in the Tribe’s grant account. 

May 17, 2019: After following up with the Tribe’s CFO regarding whether 
he shared the information in the original ATTG Re-construction with the 
Tribal Administrator- Charles White, a second reconstruction was 
completed and emailed to Jake Suppah.  The reconstruction provided on 
that date outlined that $4,708,254.15 in Federal funds was missing. 

June 4, 2019: An email was sent to my direct supervisor Jake Suppah 
informing him that at this point the Federal funds missing from the grant 
accounts exceeded the cumulative total of all the Tribe’s other bank 
accounts combined. 

June 26, 2019: After not receiving a response from the CFO Jake Suppah, 
an email was sent to the Tribal Administrator Charles White with the ATTG 
Re-construction document. Jake Suppah was included in the email. The 
email requested to meet with both of them to discuss these matters. 

June 28, 2019: An email was sent to CFO Jake Suppah and accounting 
supervisor Alex Urena notifying them that the $1,019,882.84 of the indirect 
cost that was booked in the Tribe’s accounting system had been 
calculated incorrectly. This email was in response to recently discovering 
the supporting documents for the IDC charge. Prior to this, several 
discussions were held between the three of us in which I expressed my 
objection to the booking of indirect cost charges against the Tribe’s Tribal 
Transportation Program for prior periods which could not be 
substantiated. It is my understanding that these charges were recorded to 
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reduce the amount of unearned revenue on the Tribe’s balance sheet, 
which had been the cause of audit findings for the past several years. 

July 9, 2019: An email was sent to CFO Jake Suppah outlining my 
concerns for the amount of rental expenses the Tribe’s economic 
development arm (the Kwahn Corporation) had been charging the Tribe’s
Roads Department for use of a vacant lot and metal building. My concern 
was due to rent expenses being collected for a 12 month period without 
an active lease and the amounts being charged is higher than the 
allowable regulatory amounts. The Pit River Tribe’s Roads Department is 
funded by the Tribal Transportation Program. 

July 10th, 2019: A notice of non-compliance with the provisions of the Pit 
River Tribe’s Tribal Transportation Agreement A16AP00252 and 
A13AP00123 was submitted to CFO Jake Suppah, Tribal Administrator 
Charles White, and Tribal Chairperson Agnes Gonzalez. The notice was in 
regards to non-compliance with provisions of the Tribe’s Referenced 
Funding Agreement requiring TTP funds to be segregated from other 
Federal funds and accounted for separately. 

July 10th, 2019: A email was sent to the Tribal Chairperson Agnes 
Gonzalez with the ATTG Re-construction. The email was sent in response 
to a request to address the Pit River Tribal Council regarding these 
matters being denied by the Tribal Chairperson. 

7.     Was an unfavorable personnel action taken or threatened against you, or was a 
favorable personnel action withheld or threatened to be withheld from you?

Yes

8.     What was the alleged personnel action(s)?
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Denial of compensation commensurate with duties performed and 
unlawful termination of employment.

9.     Who took or threatened the alleged personnel action(s)? (Please list name(s) and 
title(s), and contact information of the person(s) who acted against you.)

Jake Suppah- Pit River Tribe Chief Financial Officer. 

10.     When did the alleged personnel action(s) occur? (Month/Day/Year)
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On December 17th, 2019, during my 90-day review, I requested that CFO 
Jake Suppah alter my job description in order to encompass all of the 
grant-related activities in which I engaged in. I informed Mr. Suppah that 
the work I was doing far exceeded the duties outlined in my original job 
description and much of the inter-governmental coordination with the 
Tribe’s various funding agencies, the development of financial reports 
and budgets, indirect cost calculations, and financial systems 
management were often handled by the CFO. I informed Mr. Suppah that I 
did not feel comfortable assisting him in many of these matters due to my 
concerns about the misuse of Federal funds and his frequent absences 
from work. My request and my concerns were dismissed. 

On April 21st, 2019 I emailed CFO Jake Suppah to again request my 
position and compensation levels be review. I informed him that the costs 
of transportation to and from work consumed a large amount of my pay 
due to the distance that had to be traveled and this was taking a 
considerable toll on my financial stability. This request was again denied. 

On July 11th, 2019, I was informed that my employment with the Tribe was 
terminated. I was informed that the termination was in response to 
1. Being in contact with Federal Agencies after being instructed not to be. 
This directive was given after the Tribe was notified that $113,000 would 
need to be repaid for the BIA HIP Program and a notice to cease the co-
mingling of Federal funds would follow. 
2. Allegations that I attempted to steal Tribal Property the previous 
evening. This was a result of being directed by the Tribal Chairperson to 
clean out the personal belongings of my mother Elizabeth Sato, who was 
also recently terminated. When the personal items were checked by the 
Tribal Chairperson, I was told documents which my mother informed me 
were personal documents were the property of the Tribe and 
subsequently seized. 
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11.     Were there other individuals involved in recommending, approving, or influencing 
the alleged personnel action(s)? (Who was involved?  How were they involved?  When 
were they involved? Do you have an organization chart that you can provide, if 
applicable?)

The Pit River Tribal Chairperson Agnes Gonzalez- I believe Agnes was the 
individual that falsely claimed I attempted to steal tribal property the day 
before my termination. Agnes was also provided a copy of the report 
document regarding the amount of funds missing from the Tribe’s grant 
fund account the night before my termination. Agnes was also present on 
the day of my termination. 

Pit River Tribal Administrator Charles White- Charles was made aware of 
my concerns regarding the misuse of Federal funds and actively 
attempted to restrict my ability to transmit this information to the Pit River 
Tribal Council. Charles also approved the expenditure of Federal funds on 
activities and services under practices which were expressly not allowed 
with respect to procurement and purchasing. 

12.     Did the person(s) who acted against you have knowledge of your disclosure(s) or 
believe that you made a disclosure(s)?

Yes. The person who acted against me was given disclosures regarding 
the misuse of Federal funds on almost a daily basis. 

13.     When did the person(s) who acted against you become aware of the disclosure
(s)? 

The person who acted against me was one of the individuals disclosures 
were made to as it was understanding he was responsible for taking the 
administrative action necessary to resolve them. Mr. Suppah was the first 
individual that was informed of any matters of non-compliance 
discovered.
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14.     How do you know that the person(s) who acted against you was/were aware of 
the disclosure(s)?

I spoke with Mr. Suppah on nearly a daily basis regarding the disclosures 
and urged him to report these findings to the Tribal Council or the Federal 
Awarding Agencies who provided grant funds. On the day of my 
termination, Mr. Suppah also stated he was "tired of looking over his 
shoulder" as a reason for my termination. 

15.     Was anything else done in response to your disclosure(s) by the person(s) who 
acted against you? (What was done, specifically?)

I was the only employee who’s timesheet was scrutinized during every 
pay period. Oftentimes this resulted in overtime hours that were worked 
not being compensated. 

16.     Did the alleged personnel action(s) occur after you made the disclosure(s)?

Yes

17.     How much time passed between your disclosure(s) and the alleged personnel 
action(s)?

less than 24 hours. 

18.     Why do you believe the alleged personnel action(s) was taken, withheld, or 
threatened?
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I believe the personnel action was taken to reduce the likelihood that the 
information I had discovered from being disclosed to the Federal 
awarding agencies. The severity of scrutiny of my work hours and the 
restriction of access to financial data coincided with the number of 
disclosures being reported. 

19.     What were the reasons provided to you by the person(s) who acted against you 
for taking, withholding, or threatening the alleged personnel action(s)?

I was informed that the personnel actions taken against me were a result 
of a senior awarding official at the BIA named Victoria May being made 
aware of the fact the Tribe was co-mingling HIP funds and also the 
notification the Tribe was over-funded under HIP agreement A17AV01014 
by $113,000, which would have to be repaid. My supervisor Mr. Suppah 
stated that my correspondence with the BIA should have been "internally 
vetted"  and I was therefore no longer allowed to communicate with 
Federal agency representatives directly. 

20.     Does your complaint involve an allegation that an action was taken which affected 
your eligibility for access to classified information? 

Yes. The more instances of non-compliance I discovered the less access I 
was provided to efficiently review the Tribe’s Federal Programs for 
compliance. Within the Tribe’s accounting system, I was no longer 
allowed to view the allocation of employee hours across Federal 
programs to ensure each program carrying their fair share of costs and 
my ability to view purchasing requests were also removed. 

21.     Are there witnesses who can corroborate your claims? (Please provide names 
and contact information.)
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Tim Wilhite- USEPA: Tim Wilhite is the Project Officer the Performance 
Partnership Grant program awarded to the Tribe. During my termination, I 
was informed the Federal agency representative I contacted was Tim 
Wilhite. In fact, Tim Wilhite had called me directly at my desk phone. The 
Tribe does not have caller-ID, so I would have not been able to identify it 
was an agency representative. Phone: 530-841-4400 Email: 
Wilhite.Timothy@epa.gov

Elizabeth Sato: previous HR Director for the Pit River Tribe. 
email:risetoexcellence@gmail.com Phone: 503-577-8976

22.     Do you have a complaint pending in another forum (e.g. EEOC, OSC, MSPB, etc.) 
involving these same allegations?

No

If yes, please provide the dates, who did the review, and the current status of 
the complaint.
***PLEASE NOTE: Documentation can be provided upon request. Unable 
to upload PDF documents due to file size. Please contact me at 
samuelkent2@gmail.com regarding submission of documentation and 
related materials. Thank you.***

Attachments
If you have supporting documentation, please attach files here

PLEASE SELECT ONE:
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X By checking this box, I agree that the OIG can disclose my name and other 
informationI provide, if necessary, to ensure my issues are addressed. 

  By checking this box, I am requesting confidentiality, meaning I am providing 
the OIG my name, but I request that the OIG not disclose my name outside the 
OIG. I understand that this may result in my issues going unaddressed, as the 
OIG will be unable to coordinate with my agency concerning the allegations.

If you have additional information pertinent to your complaint, please provide that 
information via one of the below alternative methods:

x   E-mail: Complete and submit this form and any supporting documents by e-
email to: oig_hotline@doioig.gov

x   Telephone: OIG Hotline's Toll-Free Number: 1-800-424-5081
x   Fax: Complete and fax this form and any supporting documents to: 703-487-

5402 (Attention: Intake Management Unit)
x   US Mail: Complete and mail this form and any supporting documents to:

Office of Inspector General
Department of the Interior
Attention: Intake Management Unit
381 Elden Street, Suite 3000
Herndon, VA 20170

Page 12/12

WHISTLEBLOWER Reprisal
 Complaint Form

Attachment 1 - Pg. # 12 of 12

Case: 22-70013, 07/25/2023, ID: 12761771, DktEntry: 40-1, Page 74 of 86



1

samuelkent2@gmail.com

From: @doioig.gov>
Sent: Wednesday, November 27, 2019 6:49 AM
To: Samuel Kent
Subject: 20-0087 Update 11/27/2019

Good morning, Mr. Kent, 

I received your voicemail. Thank you very much for your patience. We are now working with the Office of General 
Counsel as well, so I am asking that you hang on just a bit longer. I understand your frustration, but please know we are 
actively addressing what you've presented. 

The issue we are currently trying to resolve is the indecisiveness of the NDAA, in that Congress was not clear on legal 
jurisdiction regarding tribal issues.  

Both the TTP and HIP are 638 funds (passthrough from DOT in the case of the TTP). 

Since your allegations are new territory for the NDAA, the legal process of determining jurisdiction needs to be 
completed before we can determine the appropriate action and venue for your complaint.  

I spoke with our WPO Attorney again this morning, and they are working with OGC on an independent legal review of 
the NDAA specifically as it pertains to tribal sovereignty laws. It has not been a speedy process, but that ensures a 
thorough review. 

Please hold on a bit longer, as whatever you and I discuss when we do talk will be formatted entirely on their final legal 
opine. I want to be sure that whatever the outcome, you are certain of the way forward when we are done speaking. 

Thank you again for your continued understanding as we navigate these new legal concerns. This will, no doubt, pave 
the way for any future similar issues that arise from others in your same situation. A process well worth adjudging. 

I will reach out to you again sometime next week, as I am scheduled to speak with the WPO and OGC on their progress 
after the holiday weekend. 

Thank you. 

 
Special Agent 

Department of the Interior 
Office of Inspector General 
Investigative Support Division 

phone:  
fax:  

Anyone with knowledge of fraud, waste, abuse, misconduct, or mismanagement 
involving the U.S. Department of the Interior should contact the 
Office of Inspector General Hotline at https://www.doioig.gov/.
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samuelkent2@gmail.com

From: @doioig.gov>
Sent: Friday, December 13, 2019 10:30 AM
To: Samuel Kent
Subject: Re: [EXTERNAL] RE: OI-HQ-19-0707-R

Mr. Kent, 

I am unable to verify what you and ASAC  and SA discussed, as I was not part of those conversations. 
But it would appear that at some point (before I got involved) the OIG decided to initiate your second and current 
complaint (the one about which you and I have been conversing), concerning the retaliation, before receiving the 
response from BIA. I am unsure who made that decision, or when, but it may have been based on the recognition that 
we wanted to get the legal review in progress (knowing it would be lengthy), so decided not to wait.  

So, in an effort to clarify, we referred the fraud portion of your allegations to BIA for investigation and response under 
OI-HQ-19-0707-R. BIA conducted their investigation and provided us with their response, which was sufficient for our 
purposes. As such, OI-HQ-19-0707-R has been closed in our files, and there is no additional action required by the OIG. 
Again, I am not able to release any details regarding the BIA investigation (which focused on the fraud allegations), but 
you may submit a FOIA request for that information. 

Your current complaint (20-0087) pertains specifically to the retaliation portion of your allegations, and compiles all the 
retaliation information from your initial complaint(OI-HQ-19-0707-R), as well as all the new information you've provided 
to me since our correspondence began. As you know, it is still in the complaint vetting stage, and is pending an OGC 
opine. 

OGC is the OIG's Office of General Counsel. General Counsel provides independent legal advice to the Inspector General 
and the entire staff of the Office of Inspector General. This legal guidance covers the full range of activities within OIG, 
including investigations, audits, inspections, and evaluations.  

SOL is DOI's Solicitor's Office. They are completely separate from OGC, and handle legal matters pertaining to the rest of 
DOI, its bureaus and offices, and its employees. 

I hope this helps clarify things. 

 

 
Special Agent 

Department of the Interior 
Office of Inspector General 
Investigative Support Division 

phone:  
fax:  

Anyone with knowledge of fraud, waste, abuse, misconduct, or mismanagement 
involving the U.S. Department of the Interior should contact the 
Office of Inspector General Hotline at https://www.doioig.gov/.
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Case Number:  19-0707      

OFFICIAL USE ONLY
2

OIG with a copy of the 2015 audit report as well as letters  sent to the Tribe regarding their 
delinquent 2016 – 2018 audit reports. 

Alleged Commingled Federal Funds

Kent’s complaint related on March 13, 2019, he notified Pit River Tribe’s , and  
 that funds advanced to the Tribe under the BIA HIP agreement # 

A17AV01014 needed to be segregated out from the rest of the grant funds aggregated in the Tribe’s 
grant account.  

An OIG review of BIA funding to the Pit River Tribe revealed $305,023 was awarded by BIA under 
HIP agreement # A17AV01014, which covers improvements to housing made from September 19, 
2017 through September 20, 2018, of which the Tribe has received/drawn down $337,023. A letter to 
the Tribe from  dated July 3, 2019, provided the Pit River Tribe with a breakdown of the funding 
and a request to return $113,000 in over awarded funds. The letter also notified the Tribe that 
commingling Federal funds is an illegal practice and should be rectified. See Appendix 1 for a copy of 
the letter dated July 3, 2019.  

Alleged Missing Federal Funds and Inaccurate Indirect Cost Calculations 

Kent’s complaint related he notified  and  on February 26, 
2019 that $5,266,004.82 in Federal funds were “missing” based on his comparison of the Tribe’s 
accounting system data to the amount of Federal funds which had been drawn down according to the 
ASAP report. Kent’s complaint noted a reconstruction on May 17, 2019 later showed $4,708,254.15 in 
Federal funds was missing. Kent’s complaint also noted he sent an email to  and  
notifying them that the $1,019,882.84 of indirect costs booked in the Tribe’s accounting system was 
calculated incorrectly. 

Agent Note: Kent’s complaint alleged missing Federal funds and inaccurate indirect cost calculations, 
however, there were no specific allegations of fraud or theft against any member of the Pit River Tribe. 

An OIG review of the Schedule of Federal Expenditures (SEFA) located within the Pit River Tribe’s 
2015 Audit Report revealed the Tribe received BIA HIP funds totaling $148,454 which represents less 
than 5% of the approximate $3.6 million in total Federal awards received in 2015. See Appendix 2 for 
the Tribe’s 2015 SEFA.    

Our review of the findings detailed within the 2015 Audit Report revealed multiple issues related to 
inadequate internal controls and records, including a repeat finding in 2014 which highlighted the need 
for significant adjusting journal entries to reconcile the Tribe’s general ledger and SEFA (see Figure 1 
and Figure 2 below). 

(b)
(7)(C)

(b) (7)(C) (b) (7)
(C)

(b) (7)(C)

(b) (7)
(C)

(b) (7)(C) (b) (7)(C)

(b) (7)(C) (b) (7)(C)
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x March 20, 2019 
o Kent requested approval to work overtime to complete work tasks relating to grants and

contracts held by the tribe.
o  Kent’s request for overtime, however, noted the overtime would need 

to be worked onsite and not from a remote location.  
x April 21, 2019 

o Kent requested a wage rate increase due to the high cost of commuting to work.
o Kent’s request citing the established wage scale and tight operating

budget.  
x April 25, 2019 

o Kent requested to work 40 hours remotely while out of state for personal matters.
o Kent’s request citing the policy for hourly employees.

x May 24, 2019  
o Kent requested monthly cell phone reimbursement.
o Kent’s request citing tribal policy relating to cell phone reimbursements.

On July 11, 2019, Kent’s employment with the Pit River tribe was terminated and on July 16, 2019, 
Kent filed a “Grievance of Termination.”

(b) (7)(C)

(b) (7)(C)

(b) (7)(C)

(b) (7)(C)
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6

Appendix 2: Schedule of Federal Expenditures for Year Ended December 31, 2015
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2 CFR Ch. II (1–1–14 Edition) § 200.11 

§ 200.11 CFDA program title. 
CFDA program title means the title of 

the program under which the Federal 
award was funded in the CFDA. 

§ 200.12 Capital assets. 
Capital assets means tangible or in-

tangible assets used in operations hav-
ing a useful life of more than one year 
which are capitalized in accordance 
with GAAP. Capital assets include: 

(a) Land, buildings (facilities), equip-
ment, and intellectual property (in-
cluding software) whether acquired by 
purchase, construction, manufacture, 
lease-purchase, exchange, or through 
capital leases; and 

(b) Additions, improvements, modi-
fications, replacements, rearrange-
ments, reinstallations, renovations or 
alterations to capital assets that mate-
rially increase their value or useful life 
(not ordinary repairs and mainte-
nance). 

§ 200.13 Capital expenditures. 
Capital expenditures means expendi-

tures to acquire capital assets or ex-
penditures to make additions, improve-
ments, modifications, replacements, 
rearrangements, reinstallations, ren-
ovations, or alterations to capital as-
sets that materially increase their 
value or useful life. 

§ 200.14 Claim. 
Claim means, depending on the con-

text, either: 
(a) A written demand or written as-

sertion by one of the parties to a Fed-
eral award seeking as a matter of 
right: 

(1) The payment of money in a sum 
certain; 

(2) The adjustment or interpretation 
of the terms and conditions of the Fed-
eral award; or 

(3) Other relief arising under or relat-
ing to a Federal award. 

(b) A request for payment that is not 
in dispute when submitted. 

§ 200.15 Class of Federal awards. 
Class of Federal awards means a group 

of Federal awards either awarded under 
a specific program or group of pro-
grams or to a specific type of non-Fed-
eral entity or group of non-Federal en-

tities to which specific provisions or 
exceptions may apply. 

§ 200.16 Closeout. 
Closeout means the process by which 

the Federal awarding agency or pass- 
through entity determines that all ap-
plicable administrative actions and all 
required work of the Federal award 
have been completed and takes actions 
as described in § 200.343 Closeout. 

§ 200.17 Cluster of programs. 
Cluster of programs means a grouping 

of closely related programs that share 
common compliance requirements. The 
types of clusters of programs are re-
search and development (R&D), student 
financial aid (SFA), and other clusters. 
‘‘Other clusters’’ are as defined by OMB 
in the compliance supplement or as 
designated by a state for Federal 
awards the state provides to its sub-
recipients that meet the definition of a 
cluster of programs. When designating 
an ‘‘other cluster,’’ a state must iden-
tify the Federal awards included in the 
cluster and advise the subrecipients of 
compliance requirements applicable to 
the cluster, consistent with § 200.331 
Requirements for pass-through enti-
ties, paragraph (a). A cluster of pro-
grams must be considered as one pro-
gram for determining major programs, 
as described in § 200.518 Major program 
determination, and, with the exception 
of R&D as described in § 200.501 Audit 
requirements, paragraph (c), whether a 
program-specific audit may be elected. 

§ 200.18 Cognizant agency for audit. 
Cognizant agency for audit means the 

Federal agency designated to carry out 
the responsibilities described in 
§ 200.513 Responsibilities, paragraph (a). 
The cognizant agency for audit is not 
necessarily the same as the cognizant 
agency for indirect costs. A list of cog-
nizant agencies for audit may be found 
at the FAC Web site. 

§ 200.19 Cognizant agency for indirect 
costs. 

Cognizant agency for indirect costs 
means the Federal agency responsible 
for reviewing, negotiating, and approv-
ing cost allocation plans or indirect 
cost proposals developed under this 
part on behalf of all Federal agencies. 
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2 CFR Ch. II (1–1–21 Edition) § 200.14 

§ 200.14 Claim. 
Claim means, depending on the con-

text, either: 
(a) A written demand or written as-

sertion by one of the parties to a Fed-
eral award seeking as a matter of 
right: 

(1) The payment of money in a sum 
certain; 

(2) The adjustment or interpretation 
of the terms and conditions of the Fed-
eral award; or 

(3) Other relief arising under or relat-
ing to a Federal award. 

(b) A request for payment that is not 
in dispute when submitted. 

§ 200.15 Class of Federal awards. 
Class of Federal awards means a group 

of Federal awards either awarded under 
a specific program or group of pro-
grams or to a specific type of non-Fed-
eral entity or group of non-Federal en-
tities to which specific provisions or 
exceptions may apply. 

§ 200.16 Closeout. 
Closeout means the process by which 

the Federal awarding agency or pass- 
through entity determines that all ap-
plicable administrative actions and all 
required work of the Federal award 
have been completed and takes actions 
as described in § 200.343 Closeout. 

§ 200.17 Cluster of programs. 
Cluster of programs means a grouping 

of closely related programs that share 
common compliance requirements. The 
types of clusters of programs are re-
search and development (R&D), student 
financial aid (SFA), and other clusters. 
‘‘Other clusters’’ are as defined by OMB 
in the compliance supplement or as 
designated by a state for Federal 
awards the state provides to its sub-
recipients that meet the definition of a 
cluster of programs. When designating 
an ‘‘other cluster,’’ a state must iden-
tify the Federal awards included in the 
cluster and advise the subrecipients of 
compliance requirements applicable to 
the cluster, consistent with § 200.331 
Requirements for pass-through enti-
ties, paragraph (a). A cluster of pro-
grams must be considered as one pro-
gram for determining major programs, 
as described in § 200.518 Major program 

determination, and, with the exception 
of R&D as described in § 200.501 Audit 
requirements, paragraph (c), whether a 
program-specific audit may be elected. 

§ 200.18 Cognizant agency for audit. 
Cognizant agency for audit means the 

Federal agency designated to carry out 
the responsibilities described in 
§ 200.513 Responsibilities, paragraph (a). 
The cognizant agency for audit is not 
necessarily the same as the cognizant 
agency for indirect costs. A list of cog-
nizant agencies for audit may be found 
at the FAC Web site. 

§ 200.19 Cognizant agency for indirect 
costs. 

Cognizant agency for indirect costs 
means the Federal agency responsible 
for reviewing, negotiating, and approv-
ing cost allocation plans or indirect 
cost proposals developed under this 
part on behalf of all Federal agencies. 
The cognizant agency for indirect cost 
is not necessarily the same as the cog-
nizant agency for audit. For assign-
ments of cognizant agencies see the 
following: 

(a) For IHEs: Appendix III to Part 
200—Indirect (F&A) Costs Identifica-
tion and Assignment, and Rate Deter-
mination for Institutions of Higher 
Education (IHEs), paragraph C.11. 

(b) For nonprofit organizations: Ap-
pendix IV to Part 200—Indirect (F&A) 
Costs Identification and Assignment, 
and Rate Determination for Nonprofit 
Organizations, paragraph C.2.a. 

(c) For state and local governments: 
Appendix V to Part 200—State/Local 
Governmentwide Central Service Cost 
Allocation Plans, paragraph F.1. 

(d) For Indian tribes: Appendix VII to 
Part 200—States and Local Govern-
ment and Indian Tribe Indirect Cost 
Proposal, paragraph D.1. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75880, Dec. 19, 2014; 80 FR 54407, Sept. 10, 
2015] 

§ 200.20 Computing devices. 
Computing devices means machines 

used to acquire, store, analyze, process, 
and publish data and other information 
electronically, including accessories 
(or ‘‘peripherals’’) for printing, trans-
mitting and receiving, or storing elec-
tronic information. See also §§ 200.94 
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Title 2 —Grants and Agreements
Subtitle A —Office of Management and Budget Guidance for Grants and Agreements
Chapter II —Office of Management and Budget Guidance
Part 200 —Uniform Administrative Requirements, Cost Principles, and Audit Requirements for

Federal Awards
Subpart F —Audit Requirements
Federal Agencies

Authority: 31 U.S.C. 503
Source: 78 FR 78608, Dec. 26, 2013, unless otherwise noted.

§ 200.513 Responsibilities.

This content is from the eCFR and is authoritative but unofficial.

(a)

(1) Cognizant agency for audit responsibilities. A non-Federal entity expending more than $50 million a
year in Federal awards must have a cognizant agency for audit. The designated cognizant agency for
audit must be the Federal awarding agency that provides the predominant amount of funding directly
(direct funding) (as listed on the Schedule of expenditures of Federal awards, see § 200.510(b)) to a
non-Federal entity unless OMB designates a specific cognizant agency for audit. When the direct
funding represents less than 25 percent of the total expenditures (as direct and subawards) by the
non-Federal entity, then the Federal agency with the predominant amount of total funding is the
designated cognizant agency for audit.

(2) To provide for continuity of cognizance, the determination of the predominant amount of direct
funding must be based upon direct Federal awards expended in the non-Federal entity's fiscal years
ending in 2019, and every fifth year thereafter.

(3) Notwithstanding the manner in which audit cognizance is determined, a Federal awarding agency
with cognizance for an auditee may reassign cognizance to another Federal awarding agency that
provides substantial funding and agrees to be the cognizant agency for audit. Within 30 calendar
days after any reassignment, both the old and the new cognizant agency for audit must provide
notice of the change to the FAC, the auditee, and, if known, the auditor. The cognizant agency for
audit must:

(i) Provide technical audit advice and liaison assistance to auditees and auditors.

(ii) Obtain or conduct quality control reviews on selected audits made by non-Federal auditors, and
provide the results to other interested organizations. Cooperate and provide support to the
Federal agency designated by OMB to lead a governmentwide project to determine the quality
of single audits by providing a reliable estimate of the extent that single audits conform to
applicable requirements, standards, and procedures; and to make recommendations to address
noted audit quality issues, including recommendations for any changes to applicable
requirements, standards and procedures indicated by the results of the project. The
governmentwide project can rely on the current and on-going quality control review work
performed by the agencies, State auditors, and professional audit associations. This
governmentwide audit quality project must be performed once every 6 years (or at such other
interval as determined by OMB), and the results must be public.

2 CFR 200.513 (up to date as of 7/21/2023)
Responsibilities. 2 CFR 200.513 (July 21, 2023)
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(iii) Promptly inform other affected Federal agencies and appropriate Federal law enforcement
officials of any direct reporting by the auditee or its auditor required by GAGAS or statutes and
regulations.

(iv) Advise the community of independent auditors of any noteworthy or important factual trends
related to the quality of audits stemming from quality control reviews. Significant problems or
quality issues consistently identified through quality control reviews of audit reports must be
referred to appropriate state licensing agencies and professional bodies.

(v) Advise the auditor, Federal awarding agencies, and, where appropriate, the auditee of any
deficiencies found in the audits when the deficiencies require corrective action by the auditor.
When advised of deficiencies, the auditee must work with the auditor to take corrective action.
If corrective action is not taken, the cognizant agency for audit must notify the auditor, the
auditee, and applicable Federal awarding agencies and pass-through entities of the facts and
make recommendations for follow-up action. Major inadequacies or repetitive substandard
performance by auditors must be referred to appropriate state licensing agencies and
professional bodies for disciplinary action.

(vi) Coordinate, to the extent practical, audits or reviews made by or for Federal agencies that are in
addition to the audits made pursuant to this part, so that the additional audits or reviews build
upon rather than duplicate audits performed in accordance with this part.

(vii) Coordinate a management decision for cross-cutting audit findings (see in § 200.1 of this part)
that affect the Federal programs of more than one agency when requested by any Federal
awarding agency whose awards are included in the audit finding of the auditee.

(viii) Coordinate the audit work and reporting responsibilities among auditors to achieve the most
cost-effective audit.

(ix) Provide advice to auditees as to how to handle changes in fiscal years.

(b) Oversight agency for audit responsibilities. An auditee who does not have a designated cognizant agency
for audit will be under the general oversight of the Federal agency determined in accordance with § 200.1
oversight agency for audit. A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency that agrees to be the oversight agency for audit. Within 30 calendar days after any
reassignment, both the old and the new oversight agency for audit must provide notice of the change to
the FAC, the auditee, and, if known, the auditor. The oversight agency for audit:

(1) Must provide technical advice to auditees and auditors as requested.

(2) May assume all or some of the responsibilities normally performed by a cognizant agency for audit.

(c) Federal awarding agency responsibilities. The Federal awarding agency must perform the following for the
Federal awards it makes (See also the requirements of § 200.211):

(1) Ensure that audits are completed and reports are received in a timely manner and in accordance with
the requirements of this part.

(2) Provide technical advice and counsel to auditees and auditors as requested.

(3) Follow-up on audit findings to ensure that the recipient takes appropriate and timely corrective
action. As part of audit follow-up, the Federal awarding agency must:

(i) Issue a management decision as prescribed in § 200.521;

2 CFR 200.513 (up to date as of 7/21/2023)
Responsibilities. 2 CFR 200.513(a)(3)(iii)
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[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75887, Dec. 19, 2014; 85 FR 49573, Aug. 13, 2020]

(ii) Monitor the recipient taking appropriate and timely corrective action;

(iii) Use cooperative audit resolution mechanisms (see the definition of cooperative audit resolution
in § 200.1 of this part) to improve Federal program outcomes through better audit resolution,
follow-up, and corrective action; and

(iv) Develop a baseline, metrics, and targets to track, over time, the effectiveness of the Federal
agency's process to follow-up on audit findings and on the effectiveness of Single Audits in
improving non-Federal entity accountability and their use by Federal awarding agencies in
making award decisions.

(4) Provide OMB annual updates to the compliance supplement and work with OMB to ensure that the
compliance supplement focuses the auditor to test the compliance requirements most likely to
cause improper payments, fraud, waste, abuse or generate audit finding for which the Federal
awarding agency will take sanctions.

(5) Provide OMB with the name of a single audit accountable official from among the senior policy
officials of the Federal awarding agency who must be:

(i) Responsible for ensuring that the agency fulfills all the requirements of paragraph (c) of this
section and effectively uses the single audit process to reduce improper payments and improve
Federal program outcomes.

(ii) Held accountable to improve the effectiveness of the single audit process based upon metrics
as described in paragraph (c)(3)(iv) of this section.

(iii) Responsible for designating the Federal agency's key management single audit liaison.

(6) Provide OMB with the name of a key management single audit liaison who must:

(i) Serve as the Federal awarding agency's management point of contact for the single audit
process both within and outside the Federal Government.

(ii) Promote interagency coordination, consistency, and sharing in areas such as coordinating audit
follow-up; identifying higher-risk non-Federal entities; providing input on single audit and follow-
up policy; enhancing the utility of the FAC; and studying ways to use single audit results to
improve Federal award accountability and best practices.

(iii) Oversee training for the Federal awarding agency's program management personnel related to
the single audit process.

(iv) Promote the Federal awarding agency's use of cooperative audit resolution mechanisms.

(v) Coordinate the Federal awarding agency's activities to ensure appropriate and timely follow-up
and corrective action on audit findings.

(vi) Organize the Federal cognizant agency for audit's follow-up on cross-cutting audit findings that
affect the Federal programs of more than one Federal awarding agency.

(vii) Ensure the Federal awarding agency provides annual updates of the compliance supplement to
OMB.

(viii) Support the Federal awarding agency's single audit accountable official's mission.

2 CFR 200.513 (up to date as of 7/21/2023)
Responsibilities. 2 CFR 200.513(c)(3)(ii)
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Page 34TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES§ 552

SEC. 2. Revocation of Orders. Executive Order 13771 of 
January 30, 2017 (Reducing Regulation and Controlling 
Regulatory Costs) [former 5 U.S.C. 601 note], Executive 
Order 13777 of February 24, 2017 (Enforcing the Regu-
latory Reform Agenda) [former 5 U.S.C. 601 note], Exec-
utive Order 13875 of June 14, 2019 (Evaluating and Im-
proving the Utility of Federal Advisory Committees) 
[former 5 U.S.C. App. note], Executive Order 13891 of 
October 9, 2019 (Promoting the Rule of Law Through 
Improved Agency Guidance Documents) [former 5 
U.S.C. 601 note], Executive Order 13892 of October 9, 2019 
(Promoting the Rule of Law Through Transparency and 
Fairness in Civil Administrative Enforcement and Ad-
judication) [formerly set out above], and Executive 
Order 13893 of October 10, 2019 (Increasing Government 
Accountability for Administrative Actions by Reinvig-
orating Administrative PAYGO) [former 5 U.S.C. 601 
note], are hereby revoked. 

SEC. 3. Implementation. The Director of the Office of 
Management and Budget and the heads of agencies 
shall promptly take steps to rescind any orders, rules, 
regulations, guidelines, or policies, or portions thereof, 
implementing or enforcing the Executive Orders identi-
fied in section 2 of this order, as appropriate and con-
sistent with applicable law, including the Administra-
tive Procedure Act, 5 U.S.C. 551 et seq. If in any case 
such rescission cannot be finalized immediately, the 
Director and the heads of agencies shall promptly take 
steps to provide all available exemptions authorized by 
any such orders, rules, regulations, guidelines, or poli-
cies, as appropriate and consistent with applicable law. 
In addition, any personnel positions, committees, task 
forces, or other entities established pursuant to the Ex-
ecutive Orders identified in section 2 of this order, in-
cluding the regulatory reform officer positions and reg-
ulatory reform task forces established by sections 2 and 
3 of Executive Order 13777 [former 5 U.S.C. 601 note], 
shall be abolished, as appropriate and consistent with 
applicable law. 

SEC. 4. General Provisions. (a) Nothing in this order 
shall be construed to impair or otherwise affect: 

(i) the authority granted by law to an executive de-
partment or agency, or the head thereof; or 

(ii) the functions of the Director of the Office of Man-
agement and Budget relating to budgetary, administra-
tive, or legislative proposals. 

(b) This order shall be implemented in a manner con-
sistent with applicable law and subject to the avail-
ability of appropriations. 

(c) This order is not intended to, and does not, create 
any right or benefit, substantive or procedural, enforce-
able at law or in equity by any party against the 
United States, its departments, agencies, or entities, 
its officers, employees, or agents, or any other person. 

J.R. BIDEN, JR. 

§ 552. Public information; agency rules, opinions, 
orders, records, and proceedings 

(a) Each agency shall make available to the 
public information as follows: 

(1) Each agency shall separately state and cur-
rently publish in the Federal Register for the 
guidance of the public—

(A) descriptions of its central and field orga-
nization and the established places at which, 
the employees (and in the case of a uniformed 
service, the members) from whom, and the 
methods whereby, the public may obtain infor-
mation, make submittals or requests, or ob-
tain decisions; 

(B) statements of the general course and 
method by which its functions are channeled 
and determined, including the nature and re-
quirements of all formal and informal proce-
dures available; 

(C) rules of procedure, descriptions of forms 
available or the places at which forms may be 

obtained, and instructions as to the scope and 
contents of all papers, reports, or examina-
tions; 

(D) substantive rules of general applicability 
adopted as authorized by law, and statements 
of general policy or interpretations of general 
applicability formulated and adopted by the 
agency; and 

(E) each amendment, revision, or repeal of 
the foregoing.

Except to the extent that a person has actual 
and timely notice of the terms thereof, a person 
may not in any manner be required to resort to, 
or be adversely affected by, a matter required to 
be published in the Federal Register and not so 
published. For the purpose of this paragraph, 
matter reasonably available to the class of per-
sons affected thereby is deemed published in the 
Federal Register when incorporated by reference 
therein with the approval of the Director of the 
Federal Register. 

(2) Each agency, in accordance with published 
rules, shall make available for public inspection 
in an electronic format—

(A) final opinions, including concurring and 
dissenting opinions, as well as orders, made in 
the adjudication of cases; 

(B) those statements of policy and interpre-
tations which have been adopted by the agen-
cy and are not published in the Federal Reg-
ister; 

(C) administrative staff manuals and in-
structions to staff that affect a member of the 
public; 

(D) copies of all records, regardless of form 
or format—

(i) that have been released to any person 
under paragraph (3); and 

(ii)(I) that because of the nature of their 
subject matter, the agency determines have 
become or are likely to become the subject 
of subsequent requests for substantially the 
same records; or 

(II) that have been requested 3 or more 
times; and

(E) a general index of the records referred to 
under subparagraph (D);

unless the materials are promptly published and 
copies offered for sale. For records created on or 
after November 1, 1996, within one year after 
such date, each agency shall make such records 
available, including by computer telecommuni-
cations or, if computer telecommunications 
means have not been established by the agency, 
by other electronic means. To the extent re-
quired to prevent a clearly unwarranted inva-
sion of personal privacy, an agency may delete 
identifying details when it makes available or 
publishes an opinion, statement of policy, inter-
pretation, staff manual, instruction, or copies of 
records referred to in subparagraph (D). How-
ever, in each case the justification for the dele-
tion shall be explained fully in writing, and the 
extent of such deletion shall be indicated on the 
portion of the record which is made available or 
published, unless including that indication 
would harm an interest protected by the exemp-
tion in subsection (b) under which the deletion 
is made. If technically feasible, the extent of the 
deletion shall be indicated at the place in the 
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Page 35 TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES § 552

1 See References in Text note below. 

record where the deletion was made. Each agen-
cy shall also maintain and make available for 
public inspection in an electronic format cur-
rent indexes providing identifying information 
for the public as to any matter issued, adopted, 
or promulgated after July 4, 1967, and required 
by this paragraph to be made available or pub-
lished. Each agency shall promptly publish, 
quarterly or more frequently, and distribute (by 
sale or otherwise) copies of each index or supple-
ments thereto unless it determines by order 
published in the Federal Register that the publi-
cation would be unnecessary and impracticable, 
in which case the agency shall nonetheless pro-
vide copies of such index on request at a cost not 
to exceed the direct cost of duplication. Each 
agency shall make the index referred to in sub-
paragraph (E) available by computer tele-
communications by December 31, 1999. A final 
order, opinion, statement of policy, interpreta-
tion, or staff manual or instruction that affects 
a member of the public may be relied on, used, 
or cited as precedent by an agency against a 
party other than an agency only if—

(i) it has been indexed and either made avail-
able or published as provided by this para-
graph; or 

(ii) the party has actual and timely notice of 
the terms thereof.

(3)(A) Except with respect to the records made 
available under paragraphs (1) and (2) of this 
subsection, and except as provided in subpara-
graph (E), each agency, upon any request for 
records which (i) reasonably describes such 
records and (ii) is made in accordance with pub-
lished rules stating the time, place, fees (if any), 
and procedures to be followed, shall make the 
records promptly available to any person. 

(B) In making any record available to a person 
under this paragraph, an agency shall provide 
the record in any form or format requested by 
the person if the record is readily reproducible 
by the agency in that form or format. Each 
agency shall make reasonable efforts to main-
tain its records in forms or formats that are re-
producible for purposes of this section. 

(C) In responding under this paragraph to a re-
quest for records, an agency shall make reason-
able efforts to search for the records in elec-
tronic form or format, except when such efforts 
would significantly interfere with the operation 
of the agency’s automated information system. 

(D) For purposes of this paragraph, the term 
‘‘search’’ means to review, manually or by auto-
mated means, agency records for the purpose of 
locating those records which are responsive to a 
request. 

(E) An agency, or part of an agency, that is an 
element of the intelligence community (as that 
term is defined in section 3(4) of the National 
Security Act of 1947 (50 U.S.C. 401a(4))) 1 shall 
not make any record available under this para-
graph to—

(i) any government entity, other than a 
State, territory, commonwealth, or district of 
the United States, or any subdivision thereof; 
or 

(ii) a representative of a government entity 
described in clause (i).

(4)(A)(i) In order to carry out the provisions of 
this section, each agency shall promulgate regu-
lations, pursuant to notice and receipt of public 
comment, specifying the schedule of fees appli-
cable to the processing of requests under this 
section and establishing procedures and guide-
lines for determining when such fees should be 
waived or reduced. Such schedule shall conform 
to the guidelines which shall be promulgated, 
pursuant to notice and receipt of public com-
ment, by the Director of the Office of Manage-
ment and Budget and which shall provide for a 
uniform schedule of fees for all agencies. 

(ii) Such agency regulations shall provide 
that—

(I) fees shall be limited to reasonable stand-
ard charges for document search, duplication, 
and review, when records are requested for 
commercial use; 

(II) fees shall be limited to reasonable stand-
ard charges for document duplication when 
records are not sought for commercial use and 
the request is made by an educational or non-
commercial scientific institution, whose pur-
pose is scholarly or scientific research; or a 
representative of the news media; and 

(III) for any request not described in (I) or 
(II), fees shall be limited to reasonable stand-
ard charges for document search and duplica-
tion.

In this clause, the term ‘‘a representative of the 
news media’’ means any person or entity that 
gathers information of potential interest to a 
segment of the public, uses its editorial skills to 
turn the raw materials into a distinct work, and 
distributes that work to an audience. In this 
clause, the term ‘‘news’’ means information that 
is about current events or that would be of cur-
rent interest to the public. Examples of news-
media entities are television or radio stations 
broadcasting to the public at large and pub-
lishers of periodicals (but only if such entities 
qualify as disseminators of ‘‘news’’) who make 
their products available for purchase by or sub-
scription by or free distribution to the general 
public. These examples are not all-inclusive. 
Moreover, as methods of news delivery evolve 
(for example, the adoption of the electronic dis-
semination of newspapers through telecommuni-
cations services), such alternative media shall 
be considered to be news-media entities. A free-
lance journalist shall be regarded as working for 
a news-media entity if the journalist can dem-
onstrate a solid basis for expecting publication 
through that entity, whether or not the jour-
nalist is actually employed by the entity. A pub-
lication contract would present a solid basis for 
such an expectation; the Government may also 
consider the past publication record of the re-
quester in making such a determination. 

(iii) Documents shall be furnished without any 
charge or at a charge reduced below the fees es-
tablished under clause (ii) if disclosure of the in-
formation is in the public interest because it is 
likely to contribute significantly to public un-
derstanding of the operations or activities of the 
government and is not primarily in the commer-
cial interest of the requester. 

(iv) Fee schedules shall provide for the recov-
ery of only the direct costs of search, duplica-
tion, or review. Review costs shall include only 
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the direct costs incurred during the initial ex-
amination of a document for the purposes of de-
termining whether the documents must be dis-
closed under this section and for the purposes of 
withholding any portions exempt from disclo-
sure under this section. Review costs may not 
include any costs incurred in resolving issues of 
law or policy that may be raised in the course of 
processing a request under this section. No fee 
may be charged by any agency under this sec-
tion—

(I) if the costs of routine collection and proc-
essing of the fee are likely to equal or exceed 
the amount of the fee; or 

(II) for any request described in clause (ii) 
(II) or (III) of this subparagraph for the first 
two hours of search time or for the first one 
hundred pages of duplication.

(v) No agency may require advance payment of 
any fee unless the requester has previously 
failed to pay fees in a timely fashion, or the 
agency has determined that the fee will exceed 
$250. 

(vi) Nothing in this subparagraph shall super-
sede fees chargeable under a statute specifically 
providing for setting the level of fees for par-
ticular types of records. 

(vii) In any action by a requester regarding 
the waiver of fees under this section, the court 
shall determine the matter de novo: Provided, 
That the court’s review of the matter shall be 
limited to the record before the agency. 

(viii)(I) Except as provided in subclause (II), an 
agency shall not assess any search fees (or in the 
case of a requester described under clause (ii)(II) 
of this subparagraph, duplication fees) under 
this subparagraph if the agency has failed to 
comply with any time limit under paragraph (6). 

(II)(aa) If an agency has determined that un-
usual circumstances apply (as the term is de-
fined in paragraph (6)(B)) and the agency pro-
vided a timely written notice to the requester in 
accordance with paragraph (6)(B), a failure de-
scribed in subclause (I) is excused for an addi-
tional 10 days. If the agency fails to comply with 
the extended time limit, the agency may not as-
sess any search fees (or in the case of a requester 
described under clause (ii)(II) of this subpara-
graph, duplication fees). 

(bb) If an agency has determined that unusual 
circumstances apply and more than 5,000 pages 
are necessary to respond to the request, an agen-
cy may charge search fees (or in the case of a re-
quester described under clause (ii)(II) of this 
subparagraph, duplication fees) if the agency 
has provided a timely written notice to the re-
quester in accordance with paragraph (6)(B) and 
the agency has discussed with the requester via 
written mail, electronic mail, or telephone (or 
made not less than 3 good-faith attempts to do 
so) how the requester could effectively limit the 
scope of the request in accordance with para-
graph (6)(B)(ii). 

(cc) If a court has determined that exceptional 
circumstances exist (as that term is defined in 
paragraph (6)(C)), a failure described in sub-
clause (I) shall be excused for the length of time 
provided by the court order. 

(B) On complaint, the district court of the 
United States in the district in which the com-
plainant resides, or has his principal place of 

business, or in which the agency records are sit-
uated, or in the District of Columbia, has juris-
diction to enjoin the agency from withholding 
agency records and to order the production of 
any agency records improperly withheld from 
the complainant. In such a case the court shall 
determine the matter de novo, and may examine 
the contents of such agency records in camera 
to determine whether such records or any part 
thereof shall be withheld under any of the ex-
emptions set forth in subsection (b) of this sec-
tion, and the burden is on the agency to sustain 
its action. In addition to any other matters to 
which a court accords substantial weight, a 
court shall accord substantial weight to an affi-
davit of an agency concerning the agency’s de-
termination as to technical feasibility under 
paragraph (2)(C) and subsection (b) and repro-
ducibility under paragraph (3)(B). 

(C) Notwithstanding any other provision of 
law, the defendant shall serve an answer or oth-
erwise plead to any complaint made under this 
subsection within thirty days after service upon 
the defendant of the pleading in which such 
complaint is made, unless the court otherwise 
directs for good cause shown. 

[(D) Repealed. Pub. L. 98–620, title IV, § 402(2), 
Nov. 8, 1984, 98 Stat. 3357.] 

(E)(i) The court may assess against the United 
States reasonable attorney fees and other litiga-
tion costs reasonably incurred in any case under 
this section in which the complainant has sub-
stantially prevailed. 

(ii) For purposes of this subparagraph, a com-
plainant has substantially prevailed if the com-
plainant has obtained relief through either—

(I) a judicial order, or an enforceable written 
agreement or consent decree; or 

(II) a voluntary or unilateral change in posi-
tion by the agency, if the complainant’s claim 
is not insubstantial.

(F)(i) Whenever the court orders the produc-
tion of any agency records improperly withheld 
from the complainant and assesses against the 
United States reasonable attorney fees and 
other litigation costs, and the court addition-
ally issues a written finding that the cir-
cumstances surrounding the withholding raise 
questions whether agency personnel acted arbi-
trarily or capriciously with respect to the with-
holding, the Special Counsel shall promptly ini-
tiate a proceeding to determine whether dis-
ciplinary action is warranted against the officer 
or employee who was primarily responsible for 
the withholding. The Special Counsel, after in-
vestigation and consideration of the evidence 
submitted, shall submit his findings and rec-
ommendations to the administrative authority 
of the agency concerned and shall send copies of 
the findings and recommendations to the officer 
or employee or his representative. The adminis-
trative authority shall take the corrective ac-
tion that the Special Counsel recommends. 

(ii) The Attorney General shall—
(I) notify the Special Counsel of each civil 

action described under the first sentence of 
clause (i); and 

(II) annually submit a report to Congress on 
the number of such civil actions in the pre-
ceding year.
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(iii) The Special Counsel shall annually sub-
mit a report to Congress on the actions taken by 
the Special Counsel under clause (i). 

(G) In the event of noncompliance with the 
order of the court, the district court may punish 
for contempt the responsible employee, and in 
the case of a uniformed service, the responsible 
member. 

(5) Each agency having more than one member 
shall maintain and make available for public in-
spection a record of the final votes of each mem-
ber in every agency proceeding. 

(6)(A) Each agency, upon any request for 
records made under paragraph (1), (2), or (3) of 
this subsection, shall—

(i) determine within 20 days (excepting Sat-
urdays, Sundays, and legal public holidays) 
after the receipt of any such request whether 
to comply with such request and shall imme-
diately notify the person making such request 
of—

(I) such determination and the reasons 
therefor; 

(II) the right of such person to seek assist-
ance from the FOIA Public Liaison of the 
agency; and 

(III) in the case of an adverse determina-
tion—

(aa) the right of such person to appeal to 
the head of the agency, within a period de-
termined by the head of the agency that is 
not less than 90 days after the date of such 
adverse determination; and 

(bb) the right of such person to seek dis-
pute resolution services from the FOIA 
Public Liaison of the agency or the Office 
of Government Information Services; and

(ii) make a determination with respect to 
any appeal within twenty days (excepting Sat-
urdays, Sundays, and legal public holidays) 
after the receipt of such appeal. If on appeal 
the denial of the request for records is in 
whole or in part upheld, the agency shall no-
tify the person making such request of the 
provisions for judicial review of that deter-
mination under paragraph (4) of this sub-
section.

The 20-day period under clause (i) shall com-
mence on the date on which the request is first 
received by the appropriate component of the 
agency, but in any event not later than ten days 
after the request is first received by any compo-
nent of the agency that is designated in the 
agency’s regulations under this section to re-
ceive requests under this section. The 20-day pe-
riod shall not be tolled by the agency except—

(I) that the agency may make one request to 
the requester for information and toll the 20-
day period while it is awaiting such informa-
tion that it has reasonably requested from the 
requester under this section; or 

(II) if necessary to clarify with the requester 
issues regarding fee assessment. In either case, 
the agency’s receipt of the requester’s re-
sponse to the agency’s request for information 
or clarification ends the tolling period.

(B)(i) In unusual circumstances as specified in 
this subparagraph, the time limits prescribed in 
either clause (i) or clause (ii) of subparagraph 
(A) may be extended by written notice to the 

person making such request setting forth the 
unusual circumstances for such extension and 
the date on which a determination is expected 
to be dispatched. No such notice shall specify a 
date that would result in an extension for more 
than ten working days, except as provided in 
clause (ii) of this subparagraph. 

(ii) With respect to a request for which a writ-
ten notice under clause (i) extends the time lim-
its prescribed under clause (i) of subparagraph 
(A), the agency shall notify the person making 
the request if the request cannot be processed 
within the time limit specified in that clause 
and shall provide the person an opportunity to 
limit the scope of the request so that it may be 
processed within that time limit or an oppor-
tunity to arrange with the agency an alter-
native time frame for processing the request or 
a modified request. To aid the requester, each 
agency shall make available its FOIA Public Li-
aison, who shall assist in the resolution of any 
disputes between the requester and the agency, 
and notify the requester of the right of the re-
quester to seek dispute resolution services from 
the Office of Government Information Services. 
Refusal by the person to reasonably modify the 
request or arrange such an alternative time 
frame shall be considered as a factor in deter-
mining whether exceptional circumstances exist 
for purposes of subparagraph (C). 

(iii) As used in this subparagraph, ‘‘unusual 
circumstances’’ means, but only to the extent 
reasonably necessary to the proper processing of 
the particular requests—

(I) the need to search for and collect the re-
quested records from field facilities or other 
establishments that are separate from the of-
fice processing the request; 

(II) the need to search for, collect, and ap-
propriately examine a voluminous amount of 
separate and distinct records which are de-
manded in a single request; or 

(III) the need for consultation, which shall 
be conducted with all practicable speed, with 
another agency having a substantial interest 
in the determination of the request or among 
two or more components of the agency having 
substantial subject-matter interest therein.

(iv) Each agency may promulgate regulations, 
pursuant to notice and receipt of public com-
ment, providing for the aggregation of certain 
requests by the same requestor, or by a group of 
requestors acting in concert, if the agency rea-
sonably believes that such requests actually 
constitute a single request, which would other-
wise satisfy the unusual circumstances specified 
in this subparagraph, and the requests involve 
clearly related matters. Multiple requests in-
volving unrelated matters shall not be aggre-
gated. 

(C)(i) Any person making a request to any 
agency for records under paragraph (1), (2), or (3) 
of this subsection shall be deemed to have ex-
hausted his administrative remedies with re-
spect to such request if the agency fails to com-
ply with the applicable time limit provisions of 
this paragraph. If the Government can show ex-
ceptional circumstances exist and that the agen-
cy is exercising due diligence in responding to 
the request, the court may retain jurisdiction 
and allow the agency additional time to com-
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plete its review of the records. Upon any deter-
mination by an agency to comply with a request 
for records, the records shall be made promptly 
available to such person making such request. 
Any notification of denial of any request for 
records under this subsection shall set forth the 
names and titles or positions of each person re-
sponsible for the denial of such request. 

(ii) For purposes of this subparagraph, the 
term ‘‘exceptional circumstances’’ does not in-
clude a delay that results from a predictable 
agency workload of requests under this section, 
unless the agency demonstrates reasonable 
progress in reducing its backlog of pending re-
quests. 

(iii) Refusal by a person to reasonably modify 
the scope of a request or arrange an alternative 
time frame for processing a request (or a modi-
fied request) under clause (ii) after being given 
an opportunity to do so by the agency to whom 
the person made the request shall be considered 
as a factor in determining whether exceptional 
circumstances exist for purposes of this subpara-
graph. 

(D)(i) Each agency may promulgate regula-
tions, pursuant to notice and receipt of public 
comment, providing for multitrack processing of 
requests for records based on the amount of 
work or time (or both) involved in processing re-
quests. 

(ii) Regulations under this subparagraph may 
provide a person making a request that does not 
qualify for the fastest multitrack processing an 
opportunity to limit the scope of the request in 
order to qualify for faster processing. 

(iii) This subparagraph shall not be considered 
to affect the requirement under subparagraph 
(C) to exercise due diligence. 

(E)(i) Each agency shall promulgate regula-
tions, pursuant to notice and receipt of public 
comment, providing for expedited processing of 
requests for records—

(I) in cases in which the person requesting 
the records demonstrates a compelling need; 
and 

(II) in other cases determined by the agency.

(ii) Notwithstanding clause (i), regulations 
under this subparagraph must ensure—

(I) that a determination of whether to pro-
vide expedited processing shall be made, and 
notice of the determination shall be provided 
to the person making the request, within 10 
days after the date of the request; and 

(II) expeditious consideration of administra-
tive appeals of such determinations of whether 
to provide expedited processing.

(iii) An agency shall process as soon as prac-
ticable any request for records to which the 
agency has granted expedited processing under 
this subparagraph. Agency action to deny or af-
firm denial of a request for expedited processing 
pursuant to this subparagraph, and failure by an 
agency to respond in a timely manner to such a 
request shall be subject to judicial review under 
paragraph (4), except that the judicial review 
shall be based on the record before the agency at 
the time of the determination. 

(iv) A district court of the United States shall 
not have jurisdiction to review an agency denial 
of expedited processing of a request for records 

after the agency has provided a complete re-
sponse to the request. 

(v) For purposes of this subparagraph, the 
term ‘‘compelling need’’ means—

(I) that a failure to obtain requested records 
on an expedited basis under this paragraph 
could reasonably be expected to pose an immi-
nent threat to the life or physical safety of an 
individual; or 

(II) with respect to a request made by a per-
son primarily engaged in disseminating infor-
mation, urgency to inform the public con-
cerning actual or alleged Federal Government 
activity.

(vi) A demonstration of a compelling need by 
a person making a request for expedited proc-
essing shall be made by a statement certified by 
such person to be true and correct to the best of 
such person’s knowledge and belief. 

(F) In denying a request for records, in whole 
or in part, an agency shall make a reasonable ef-
fort to estimate the volume of any requested 
matter the provision of which is denied, and 
shall provide any such estimate to the person 
making the request, unless providing such esti-
mate would harm an interest protected by the 
exemption in subsection (b) pursuant to which 
the denial is made. 

(7) Each agency shall—
(A) establish a system to assign an individ-

ualized tracking number for each request re-
ceived that will take longer than ten days to 
process and provide to each person making a 
request the tracking number assigned to the 
request; and 

(B) establish a telephone line or Internet 
service that provides information about the 
status of a request to the person making the 
request using the assigned tracking number, 
including—

(i) the date on which the agency originally 
received the request; and 

(ii) an estimated date on which the agency 
will complete action on the request.

(8)(A) An agency shall—
(i) withhold information under this section 

only if—
(I) the agency reasonably foresees that dis-

closure would harm an interest protected by 
an exemption described in subsection (b); or 

(II) disclosure is prohibited by law; and

(ii)(I) consider whether partial disclosure of 
information is possible whenever the agency 
determines that a full disclosure of a re-
quested record is not possible; and 

(II) take reasonable steps necessary to seg-
regate and release nonexempt information; 
and

(B) Nothing in this paragraph requires disclo-
sure of information that is otherwise prohibited 
from disclosure by law, or otherwise exempted 
from disclosure under subsection (b)(3). 

(b) This section does not apply to matters that 
are—

(1)(A) specifically authorized under criteria 
established by an Executive order to be kept 
secret in the interest of national defense or 
foreign policy and (B) are in fact properly clas-
sified pursuant to such Executive order; 
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(2) related solely to the internal personnel 
rules and practices of an agency; 

(3) specifically exempted from disclosure by 
statute (other than section 552b of this title), 
if that statute—

(A)(i) requires that the matters be with-
held from the public in such a manner as to 
leave no discretion on the issue; or 

(ii) establishes particular criteria for with-
holding or refers to particular types of mat-
ters to be withheld; and 

(B) if enacted after the date of enactment 
of the OPEN FOIA Act of 2009, specifically 
cites to this paragraph.

(4) trade secrets and commercial or financial 
information obtained from a person and privi-
leged or confidential; 

(5) inter-agency or intra-agency memoran-
dums or letters that would not be available by 
law to a party other than an agency in litiga-
tion with the agency, provided that the delib-
erative process privilege shall not apply to 
records created 25 years or more before the 
date on which the records were requested; 

(6) personnel and medical files and similar 
files the disclosure of which would constitute 
a clearly unwarranted invasion of personal 
privacy; 

(7) records or information compiled for law 
enforcement purposes, but only to the extent 
that the production of such law enforcement 
records or information (A) could reasonably be 
expected to interfere with enforcement pro-
ceedings, (B) would deprive a person of a right 
to a fair trial or an impartial adjudication, (C) 
could reasonably be expected to constitute an 
unwarranted invasion of personal privacy, (D) 
could reasonably be expected to disclose the 
identity of a confidential source, including a 
State, local, or foreign agency or authority or 
any private institution which furnished infor-
mation on a confidential basis, and, in the 
case of a record or information compiled by 
criminal law enforcement authority in the 
course of a criminal investigation or by an 
agency conducting a lawful national security 
intelligence investigation, information fur-
nished by a confidential source, (E) would dis-
close techniques and procedures for law en-
forcement investigations or prosecutions, or 
would disclose guidelines for law enforcement 
investigations or prosecutions if such disclo-
sure could reasonably be expected to risk cir-
cumvention of the law, or (F) could reasonably 
be expected to endanger the life or physical 
safety of any individual; 

(8) contained in or related to examination, 
operating, or condition reports prepared by, on 
behalf of, or for the use of an agency respon-
sible for the regulation or supervision of finan-
cial institutions; or 

(9) geological and geophysical information 
and data, including maps, concerning wells.

Any reasonably segregable portion of a record 
shall be provided to any person requesting such 
record after deletion of the portions which are 
exempt under this subsection. The amount of in-
formation deleted, and the exemption under 
which the deletion is made, shall be indicated on 
the released portion of the record, unless includ-

ing that indication would harm an interest pro-
tected by the exemption in this subsection 
under which the deletion is made. If technically 
feasible, the amount of the information deleted, 
and the exemption under which the deletion is 
made, shall be indicated at the place in the 
record where such deletion is made. 

(c)(1) Whenever a request is made which in-
volves access to records described in subsection 
(b)(7)(A) and—

(A) the investigation or proceeding involves 
a possible violation of criminal law; and 

(B) there is reason to believe that (i) the 
subject of the investigation or proceeding is 
not aware of its pendency, and (ii) disclosure 
of the existence of the records could reason-
ably be expected to interfere with enforcement 
proceedings,

the agency may, during only such time as that 
circumstance continues, treat the records as not 
subject to the requirements of this section. 

(2) Whenever informant records maintained by 
a criminal law enforcement agency under an in-
formant’s name or personal identifier are re-
quested by a third party according to the in-
formant’s name or personal identifier, the agen-
cy may treat the records as not subject to the 
requirements of this section unless the inform-
ant’s status as an informant has been officially 
confirmed. 

(3) Whenever a request is made which involves 
access to records maintained by the Federal Bu-
reau of Investigation pertaining to foreign intel-
ligence or counterintelligence, or international 
terrorism, and the existence of the records is 
classified information as provided in subsection 
(b)(1), the Bureau may, as long as the existence 
of the records remains classified information, 
treat the records as not subject to the require-
ments of this section. 

(d) This section does not authorize with-
holding of information or limit the availability 
of records to the public, except as specifically 
stated in this section. This section is not au-
thority to withhold information from Congress. 

(e)(1) On or before February 1 of each year, 
each agency shall submit to the Attorney Gen-
eral of the United States and to the Director of 
the Office of Government Information Services a 
report which shall cover the preceding fiscal 
year and which shall include—

(A) the number of determinations made by 
the agency not to comply with requests for 
records made to such agency under subsection 
(a) and the reasons for each such determina-
tion; 

(B)(i) the number of appeals made by persons 
under subsection (a)(6), the result of such ap-
peals, and the reason for the action upon each 
appeal that results in a denial of information; 
and 

(ii) a complete list of all statutes that the 
agency relies upon to authorize the agency to 
withhold information under subsection (b)(3), 
the number of occasions on which each statute 
was relied upon, a description of whether a 
court has upheld the decision of the agency to 
withhold information under each such statute, 
and a concise description of the scope of any 
information withheld; 

(C) the number of requests for records pend-
ing before the agency as of September 30 of the 
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preceding year, and the median and average 
number of days that such requests had been 
pending before the agency as of that date; 

(D) the number of requests for records re-
ceived by the agency and the number of re-
quests which the agency processed; 

(E) the median number of days taken by the 
agency to process different types of requests, 
based on the date on which the requests were 
received by the agency; 

(F) the average number of days for the agen-
cy to respond to a request beginning on the 
date on which the request was received by the 
agency, the median number of days for the 
agency to respond to such requests, and the 
range in number of days for the agency to re-
spond to such requests; 

(G) based on the number of business days 
that have elapsed since each request was origi-
nally received by the agency—

(i) the number of requests for records to 
which the agency has responded with a de-
termination within a period up to and in-
cluding 20 days, and in 20-day increments up 
to and including 200 days; 

(ii) the number of requests for records to 
which the agency has responded with a de-
termination within a period greater than 200 
days and less than 301 days; 

(iii) the number of requests for records to 
which the agency has responded with a de-
termination within a period greater than 300 
days and less than 401 days; and 

(iv) the number of requests for records to 
which the agency has responded with a de-
termination within a period greater than 400 
days;

(H) the average number of days for the agen-
cy to provide the granted information begin-
ning on the date on which the request was 
originally filed, the median number of days for 
the agency to provide the granted informa-
tion, and the range in number of days for the 
agency to provide the granted information; 

(I) the median and average number of days 
for the agency to respond to administrative 
appeals based on the date on which the appeals 
originally were received by the agency, the 
highest number of business days taken by the 
agency to respond to an administrative ap-
peal, and the lowest number of business days 
taken by the agency to respond to an adminis-
trative appeal; 

(J) data on the 10 active requests with the 
earliest filing dates pending at each agency, 
including the amount of time that has elapsed 
since each request was originally received by 
the agency; 

(K) data on the 10 active administrative ap-
peals with the earliest filing dates pending be-
fore the agency as of September 30 of the pre-
ceding year, including the number of business 
days that have elapsed since the requests were 
originally received by the agency; 

(L) the number of expedited review requests 
that are granted and denied, the average and 
median number of days for adjudicating expe-
dited review requests, and the number adju-
dicated within the required 10 days; 

(M) the number of fee waiver requests that 
are granted and denied, and the average and 

median number of days for adjudicating fee 
waiver determinations; 

(N) the total amount of fees collected by the 
agency for processing requests; 

(O) the number of full-time staff of the agen-
cy devoted to processing requests for records 
under this section, and the total amount ex-
pended by the agency for processing such re-
quests; 

(P) the number of times the agency denied a 
request for records under subsection (c); and 

(Q) the number of records that were made 
available for public inspection in an electronic 
format under subsection (a)(2).

(2) Information in each report submitted under 
paragraph (1) shall be expressed in terms of each 
principal component of the agency and for the 
agency overall. 

(3) Each agency shall make each such report 
available for public inspection in an electronic 
format. In addition, each agency shall make the 
raw statistical data used in each report avail-
able in a timely manner for public inspection in 
an electronic format, which shall be made avail-
able—

(A) without charge, license, or registration 
requirement; 

(B) in an aggregated, searchable format; and 
(C) in a format that may be downloaded in 

bulk.

(4) The Attorney General of the United States 
shall make each report which has been made 
available by electronic means available at a sin-
gle electronic access point. The Attorney Gen-
eral of the United States shall notify the Chair-
man and ranking minority member of the Com-
mittee on Oversight and Government Reform of 
the House of Representatives and the Chairman 
and ranking minority member of the Commit-
tees on Homeland Security and Governmental 
Affairs and the Judiciary of the Senate, no later 
than March 1 of the year in which each such re-
port is issued, that such reports are available by 
electronic means. 

(5) The Attorney General of the United States, 
in consultation with the Director of the Office of 
Management and Budget, shall develop report-
ing and performance guidelines in connection 
with reports required by this subsection by Oc-
tober 1, 1997, and may establish additional re-
quirements for such reports as the Attorney 
General determines may be useful. 

(6)(A) The Attorney General of the United 
States shall submit to the Committee on Over-
sight and Government Reform of the House of 
Representatives, the Committee on the Judici-
ary of the Senate, and the President a report on 
or before March 1 of each calendar year, which 
shall include for the prior calendar year—

(i) a listing of the number of cases arising 
under this section; 

(ii) a listing of—
(I) each subsection, and any exemption, if 

applicable, involved in each case arising 
under this section; 

(II) the disposition of each case arising 
under this section; and 

(III) the cost, fees, and penalties assessed 
under subparagraphs (E), (F), and (G) of sub-
section (a)(4); and
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(iii) a description of the efforts undertaken 
by the Department of Justice to encourage 
agency compliance with this section.

(B) The Attorney General of the United States 
shall make—

(i) each report submitted under subpara-
graph (A) available for public inspection in an 
electronic format; and 

(ii) the raw statistical data used in each re-
port submitted under subparagraph (A) avail-
able for public inspection in an electronic for-
mat, which shall be made available—

(I) without charge, license, or registration 
requirement; 

(II) in an aggregated, searchable format; 
and 

(III) in a format that may be downloaded 
in bulk.

(f) For purposes of this section, the term—
(1) ‘‘agency’’ as defined in section 551(1) of 

this title includes any executive department, 
military department, Government corpora-
tion, Government controlled corporation, or 
other establishment in the executive branch of 
the Government (including the Executive Of-
fice of the President), or any independent reg-
ulatory agency; and 

(2) ‘‘record’’ and any other term used in this 
section in reference to information includes—

(A) any information that would be an 
agency record subject to the requirements of 
this section when maintained by an agency 
in any format, including an electronic for-
mat; and 

(B) any information described under sub-
paragraph (A) that is maintained for an 
agency by an entity under Government con-
tract, for the purposes of records manage-
ment.

(g) The head of each agency shall prepare and 
make available for public inspection in an elec-
tronic format, reference material or a guide for 
requesting records or information from the 
agency, subject to the exemptions in subsection 
(b), including—

(1) an index of all major information sys-
tems of the agency; 

(2) a description of major information and 
record locator systems maintained by the 
agency; and 

(3) a handbook for obtaining various types 
and categories of public information from the 
agency pursuant to chapter 35 of title 44, and 
under this section.

(h)(1) There is established the Office of Gov-
ernment Information Services within the Na-
tional Archives and Records Administration. 
The head of the Office shall be the Director of 
the Office of Government Information Services. 

(2) The Office of Government Information 
Services shall—

(A) review policies and procedures of admin-
istrative agencies under this section; 

(B) review compliance with this section by 
administrative agencies; and 

(C) identify procedures and methods for im-
proving compliance under this section.

(3) The Office of Government Information 
Services shall offer mediation services to re-

solve disputes between persons making requests 
under this section and administrative agencies 
as a nonexclusive alternative to litigation and 
may issue advisory opinions at the discretion of 
the Office or upon request of any party to a dis-
pute. 

(4)(A) Not less frequently than annually, the 
Director of the Office of Government Informa-
tion Services shall submit to the Committee on 
Oversight and Government Reform of the House 
of Representatives, the Committee on the Judi-
ciary of the Senate, and the President—

(i) a report on the findings of the informa-
tion reviewed and identified under paragraph 
(2); 

(ii) a summary of the activities of the Office 
of Government Information Services under 
paragraph (3), including—

(I) any advisory opinions issued; and 
(II) the number of times each agency en-

gaged in dispute resolution with the assist-
ance of the Office of Government Informa-
tion Services or the FOIA Public Liaison; 
and

(iii) legislative and regulatory recommenda-
tions, if any, to improve the administration of 
this section.

(B) The Director of the Office of Government 
Information Services shall make each report 
submitted under subparagraph (A) available for 
public inspection in an electronic format. 

(C) The Director of the Office of Government 
Information Services shall not be required to ob-
tain the prior approval, comment, or review of 
any officer or agency of the United States, in-
cluding the Department of Justice, the Archi-
vist of the United States, or the Office of Man-
agement and Budget before submitting to Con-
gress, or any committee or subcommittee there-
of, any reports, recommendations, testimony, or 
comments, if such submissions include a state-
ment indicating that the views expressed there-
in are those of the Director and do not nec-
essarily represent the views of the President. 

(5) The Director of the Office of Government 
Information Services may directly submit addi-
tional information to Congress and the Presi-
dent as the Director determines to be appro-
priate. 

(6) Not less frequently than annually, the Of-
fice of Government Information Services shall 
conduct a meeting that is open to the public on 
the review and reports by the Office and shall 
allow interested persons to appear and present 
oral or written statements at the meeting. 

(i) The Government Accountability Office 
shall conduct audits of administrative agencies 
on the implementation of this section and issue 
reports detailing the results of such audits. 

(j)(1) Each agency shall designate a Chief 
FOIA Officer who shall be a senior official of 
such agency (at the Assistant Secretary or 
equivalent level). 

(2) The Chief FOIA Officer of each agency 
shall, subject to the authority of the head of the 
agency—

(A) have agency-wide responsibility for effi-
cient and appropriate compliance with this 
section; 

(B) monitor implementation of this section 
throughout the agency and keep the head of 
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the agency, the chief legal officer of the agen-
cy, and the Attorney General appropriately in-
formed of the agency’s performance in imple-
menting this section; 

(C) recommend to the head of the agency 
such adjustments to agency practices, poli-
cies, personnel, and funding as may be nec-
essary to improve its implementation of this 
section; 

(D) review and report to the Attorney Gen-
eral, through the head of the agency, at such 
times and in such formats as the Attorney 
General may direct, on the agency’s perform-
ance in implementing this section; 

(E) facilitate public understanding of the 
purposes of the statutory exemptions of this 
section by including concise descriptions of 
the exemptions in both the agency’s handbook 
issued under subsection (g), and the agency’s 
annual report on this section, and by pro-
viding an overview, where appropriate, of cer-
tain general categories of agency records to 
which those exemptions apply; 

(F) offer training to agency staff regarding 
their responsibilities under this section; 

(G) serve as the primary agency liaison with 
the Office of Government Information Services 
and the Office of Information Policy; and 

(H) designate 1 or more FOIA Public Liai-
sons.

(3) The Chief FOIA Officer of each agency shall 
review, not less frequently than annually, all as-
pects of the administration of this section by 
the agency to ensure compliance with the re-
quirements of this section, including—

(A) agency regulations; 
(B) disclosure of records required under 

paragraphs (2) and (8) of subsection (a); 
(C) assessment of fees and determination of 

eligibility for fee waivers; 
(D) the timely processing of requests for in-

formation under this section; 
(E) the use of exemptions under subsection 

(b); and 
(F) dispute resolution services with the as-

sistance of the Office of Government Informa-
tion Services or the FOIA Public Liaison.

(k)(1) There is established in the executive 
branch the Chief FOIA Officers Council (referred 
to in this subsection as the ‘‘Council’’). 

(2) The Council shall be comprised of the fol-
lowing members: 

(A) The Deputy Director for Management of 
the Office of Management and Budget. 

(B) The Director of the Office of Information 
Policy at the Department of Justice. 

(C) The Director of the Office of Government 
Information Services. 

(D) The Chief FOIA Officer of each agency. 
(E) Any other officer or employee of the 

United States as designated by the Co-Chairs.

(3) The Director of the Office of Information 
Policy at the Department of Justice and the Di-
rector of the Office of Government Information 
Services shall be the Co-Chairs of the Council. 

(4) The Administrator of General Services 
shall provide administrative and other support 
for the Council. 

(5)(A) The duties of the Council shall include 
the following: 

(i) Develop recommendations for increasing 
compliance and efficiency under this section. 

(ii) Disseminate information about agency 
experiences, ideas, best practices, and innova-
tive approaches related to this section. 

(iii) Identify, develop, and coordinate initia-
tives to increase transparency and compliance 
with this section. 

(iv) Promote the development and use of 
common performance measures for agency 
compliance with this section.

(B) In performing the duties described in sub-
paragraph (A), the Council shall consult on a 
regular basis with members of the public who 
make requests under this section. 

(6)(A) The Council shall meet regularly and 
such meetings shall be open to the public unless 
the Council determines to close the meeting for 
reasons of national security or to discuss infor-
mation exempt under subsection (b). 

(B) Not less frequently than annually, the 
Council shall hold a meeting that shall be open 
to the public and permit interested persons to 
appear and present oral and written statements 
to the Council. 

(C) Not later than 10 business days before a 
meeting of the Council, notice of such meeting 
shall be published in the Federal Register. 

(D) Except as provided in subsection (b), the 
records, reports, transcripts, minutes, appen-
dices, working papers, drafts, studies, agenda, or 
other documents that were made available to or 
prepared for or by the Council shall be made 
publicly available. 

(E) Detailed minutes of each meeting of the 
Council shall be kept and shall contain a record 
of the persons present, a complete and accurate 
description of matters discussed and conclusions 
reached, and copies of all reports received, 
issued, or approved by the Council. The minutes 
shall be redacted as necessary and made publicly 
available. 

(l) FOIA Public Liaisons shall report to the 
agency Chief FOIA Officer and shall serve as su-
pervisory officials to whom a requester under 
this section can raise concerns about the service 
the requester has received from the FOIA Re-
quester Center, following an initial response 
from the FOIA Requester Center Staff. FOIA 
Public Liaisons shall be responsible for assisting 
in reducing delays, increasing transparency and 
understanding of the status of requests, and as-
sisting in the resolution of disputes. 

(m)(1) The Director of the Office of Manage-
ment and Budget, in consultation with the At-
torney General, shall ensure the operation of a 
consolidated online request portal that allows a 
member of the public to submit a request for 
records under subsection (a) to any agency from 
a single website. The portal may include any ad-
ditional tools the Director of the Office of Man-
agement and Budget finds will improve the im-
plementation of this section. 

(2) This subsection shall not be construed to 
alter the power of any other agency to create or 
maintain an independent online portal for the 
submission of a request for records under this 
section. The Director of the Office of Manage-
ment and Budget shall establish standards for 
interoperability between the portal required 
under paragraph (1) and other request processing 
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software used by agencies subject to this sec-
tion. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 383; Pub. L. 
90–23, § 1, June 5, 1967, 81 Stat. 54; Pub. L. 93–502, 
§§ 1–3, Nov. 21, 1974, 88 Stat. 1561–1564; Pub. L. 
94–409, § 5(b), Sept. 13, 1976, 90 Stat. 1247; Pub. L. 
95–454, title IX, § 906(a)(10), Oct. 13, 1978, 92 Stat. 
1225; Pub. L. 98–620, title IV, § 402(2), Nov. 8, 1984, 
98 Stat. 3357; Pub. L. 99–570, title I, §§ 1802, 1803, 
Oct. 27, 1986, 100 Stat. 3207–48, 3207–49; Pub. L. 
104–231, §§ 3–11, Oct. 2, 1996, 110 Stat. 3049–3054; 
Pub. L. 107–306, title III, § 312, Nov. 27, 2002, 116 
Stat. 2390; Pub. L. 110–175, §§ 3, 4(a), 5, 6(a)(1), 
(b)(1), 7(a), 8–10(a), 12, Dec. 31, 2007, 121 Stat. 
2525–2530; Pub. L. 111–83, title V, § 564(b), Oct. 28, 
2009, 123 Stat. 2184; Pub. L. 114–185, § 2, June 30, 
2016, 130 Stat. 538.)

HISTORICAL AND REVISION NOTES 

1966 ACT 

Derivation U.S. Code 
Revised Statutes and

Statutes at Large 

.................. 5 U.S.C. 1002. June 11, 1946, ch. 324, § 3, 60 

Stat. 238. 

In subsection (b)(3), the words ‘‘formulated and’’ are 
omitted as surplusage. In the last sentence of sub-
section (b), the words ‘‘in any manner’’ are omitted as 
surplusage since the prohibition is all inclusive. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface to the report. 

1967 ACT 

Section 1 [of Pub. L. 90–23] amends section 552 of title 
5, United States Code, to reflect Public Law 89–487. 

In subsection (a)(1)(A), the words ‘‘employees (and in 
the case of a uniformed service, the member)’’ are sub-
stituted for ‘‘officer’’ to retain the coverage of Public 
Law 89–487 and to conform to the definitions in 5 U.S.C. 
2101, 2104, and 2105. 

In the last sentence of subsection (a)(2), the words ‘‘A 
final order * * * may be relied on * * * only if’’ are sub-
stituted for ‘‘No final order * * * may be relied upon 
* * * unless’’; and the words ‘‘a party other than an 
agency’’ and ‘‘the party’’ are substituted for ‘‘a private 
party’’ and ‘‘the private party’’, respectively, on au-
thority of the definition of ‘‘private party’’ in 5 App. 
U.S.C. 1002(g). 

In subsection (a)(3), the words ‘‘the responsible em-
ployee, and in the case of a uniformed service, the re-
sponsible member’’ are substituted for ‘‘the responsible 
officers’’ to retain the coverage of Public Law 89–487 
and to conform to the definitions in 5 U.S.C. 2101, 2104, 
and 2105. 

In subsection (a)(4), the words ‘‘shall maintain and 
make available for public inspection a record’’ are sub-
stituted for ‘‘shall keep a record * * * and that record 
shall be available for public inspection’’. 

In subsection (b)(5) and (7), the words ‘‘a party other 
than an agency’’ are substituted for ‘‘a private party’’ 
on authority of the definition of ‘‘private party’’ in 5 
App. U.S.C. 1002(g). 

In subsection (c), the words ‘‘This section does not 
authorize’’ and ‘‘This section is not authority’’ are sub-
stituted for ‘‘Nothing in this section authorizes’’ and 
‘‘nor shall this section be authority’’, respectively. 

5 App. U.S.C. 1002(g), defining ‘‘private party’’ to 
mean a party other than an agency, is omitted since 
the words ‘‘party other than an agency’’ are sub-
stituted for the words ‘‘private party’’ wherever they 
appear in revised 5 U.S.C. 552. 

5 App. U.S.C. 1002(h), prescribing the effective date, is 
omitted as unnecessary. That effective date is pre-
scribed by section 4 of this bill.

Editorial Notes 

REFERENCES IN TEXT 

The National Security Act of 1947, referred to in sub-
sec. (a)(3)(E), is act July 26, 1947, ch. 343, 61 Stat. 495, 
which was formerly classified principally to chapter 15 
(§ 401 et seq.) of Title 50, War and National Defense, 
prior to editorial reclassification in chapter 44 (§ 3001 et 
seq.) of Title 50. Section 3 of the Act is now classified 
to section 3003 of Title 50. For complete classification 
of this Act to the Code, see Tables. 

The date of enactment of the OPEN FOIA Act of 2009, 
referred to in subsec. (b)(3)(B), is the date of enactment 
of Pub. L. 111–83, which was approved Oct. 28, 2009. 

CODIFICATION 

Section 552 of former Title 5, Executive Departments 
and Government Officers and Employees, was trans-
ferred to section 2243 of Title 7, Agriculture. 

AMENDMENTS 

2016—Subsec. (a)(2). Pub. L. 114–185, § 2(1)(A)(i), in in-
troductory provisions, substituted ‘‘for public inspec-
tion in an electronic format’’ for ‘‘for public inspection 
and copying’’. 

Pub. L. 114–185, § 2(1)(A)(iii), in concluding provisions, 
substituted ‘‘public inspection in an electronic format 
current’’ for ‘‘public inspection and copying current’’. 

Subsec. (a)(2)(D). Pub. L. 114–185, § 2(1)(A)(ii), added 
subpar. (D) and struck out former subpar. (D) which 
read as follows: ‘‘copies of all records, regardless of 
form or format, which have been released to any person 
under paragraph (3) and which, because of the nature of 
their subject matter, the agency determines have be-
come or are likely to become the subject of subsequent 
requests for substantially the same records; and’’. 

Subsec. (a)(4)(A)(viii). Pub. L. 114–185, § 2(1)(B), added 
cl. (viii) and struck out former cl. (viii) which read as 
follows: ‘‘An agency shall not assess search fees (or in 
the case of a requester described under clause (ii)(II), 
duplication fees) under this subparagraph if the agency 
fails to comply with any time limit under paragraph 
(6), if no unusual or exceptional circumstances (as 
those terms are defined for purposes of paragraphs 
(6)(B) and (C), respectively) apply to the processing of 
the request.’’

Subsec. (a)(6)(A)(i). Pub. L. 114–185, § 2(1)(C)(i), sub-
stituted ‘‘making such request of—’’ for ‘‘making such 
request of such determination and the reasons therefor, 
and of the right of such person to appeal to the head of 
the agency any adverse determination; and’’ and added 
subcls. (I) to (III). 

Subsec. (a)(6)(B)(ii). Pub. L. 114–185, § 2(1)(C)(ii), sub-
stituted ‘‘the agency, and notify the requester of the 
right of the requester to seek dispute resolution serv-
ices from the Office of Government Information Serv-
ices.’’ for ‘‘the agency.’’

Subsec. (a)(8). Pub. L. 114–185, § 2(1)(D), added par. (8). 
Subsec. (b)(5). Pub. L. 114–185, § 2(2), amended par. (5) 

generally. Prior to amendment, par. (5) read as follows: 
‘‘inter-agency or intra-agency memorandums or letters 
which would not be available by law to a party other 
than an agency in litigation with the agency;’’. 

Subsec. (e)(1). Pub. L. 114–185, § 2(3)(A)(i), in introduc-
tory provisions, inserted ‘‘and to the Director of the Of-
fice of Government Information Services’’ after 
‘‘United States’’. 

Subsec. (e)(1)(P), (Q). Pub. L. 114–185, § 2(3)(A)(ii)–(iv), 
added subpars. (P) and (Q). 

Subsec. (e)(3). Pub. L. 114–185, § 2(3)(B), added par. (3) 
and struck out former par. (3) which read as follows: 
‘‘Each agency shall make each such report available to 
the public including by computer telecommunications, 
or if computer telecommunications means have not 
been established by the agency, by other electronic 
means. In addition, each agency shall make the raw 
statistical data used in its reports available electroni-
cally to the public upon request.’’

Subsec. (e)(4). Pub. L. 114–185, § 2(3)(C), substituted 
‘‘Oversight and Government Reform’’ for ‘‘Government 
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Reform and Oversight’’ and ‘‘March’’ for ‘‘April’’ and 
inserted ‘‘Homeland Security and’’ before ‘‘Govern-
mental Affairs’’. 

Subsec. (e)(6). Pub. L. 114–185, § 2(3)(D), added par. (6) 
and struck out former par. (6) which read as follows: 
‘‘The Attorney General of the United States shall sub-
mit an annual report on or before April 1 of each cal-
endar year which shall include for the prior calendar 
year a listing of the number of cases arising under this 
section, the exemption involved in each case, the dis-
position of such case, and the cost, fees, and penalties 
assessed under subparagraphs (E), (F), and (G) of sub-
section (a)(4). Such report shall also include a descrip-
tion of the efforts undertaken by the Department of 
Justice to encourage agency compliance with this sec-
tion.’’

Subsec. (g). Pub. L. 114–185, § 2(4), in introductory pro-
visions, substituted ‘‘available for public inspection in 
an electronic format’’ for ‘‘publicly available upon re-
quest’’. 

Subsec. (h)(1). Pub. L. 114–185, § 2(5)(A), inserted at 
end ‘‘The head of the Office shall be the Director of the 
Office of Government Information Services.’’

Subsec. (h)(2)(C). Pub. L. 114–185, § 2(5)(B), added sub-
par. (C) and struck out former subpar. (C) which read as 
follows: ‘‘recommend policy changes to Congress and 
the President to improve the administration of this 
section.’’

Subsec. (h)(3). Pub. L. 114–185, § 2(5)(C), added par. (3) 
and struck out former par. (3) which read as follows: 
‘‘The Office of Government Information Services shall 
offer mediation services to resolve disputes between 
persons making requests under this section and admin-
istrative agencies as a non-exclusive alternative to liti-
gation and, at the discretion of the Office, may issue 
advisory opinions if mediation has not resolved the dis-
pute.’’

Subsec. (h)(4) to (6). Pub. L. 114–185, § 2(5)(D), added 
pars. (4) to (6). 

Subsec. (j). Pub. L. 114–185, § 2(6), added subsec. (j) and 
struck out former subsec. (j) which read as follows: 
‘‘Each agency shall designate a Chief FOIA Officer who 
shall be a senior official of such agency (at the Assist-
ant Secretary or equivalent level).’’

Subsec. (k). Pub. L. 114–185, § 2(6), added subsec. (k) 
and struck out former subsec. (k) which related to au-
thority and responsibilities of the Chief FOIA Officer. 

Subsec. (m). Pub. L. 114–185, § 2(7), added subsec. (m). 
2009—Subsec. (b)(3). Pub. L. 111–83 added par. (3) and 

struck out former par. (3) which read as follows: ‘‘spe-
cifically exempted from disclosure by statute (other 
than section 552b of this title), provided that such stat-
ute (A) requires that the matters be withheld from the 
public in such a manner as to leave no discretion on the 
issue, or (B) establishes particular criteria for with-
holding or refers to particular types of matters to be 
withheld;’’. 

2007—Subsec. (a)(4)(A)(ii). Pub. L. 110–175, § 3, inserted 
concluding provisions. 

Subsec. (a)(4)(A)(viii). Pub. L. 110–175, § 6(b)(1)(A), 
added cl. (viii). 

Subsec. (a)(4)(E). Pub. L. 110–175, § 4(a), designated ex-
isting provisions as cl. (i) and added cl. (ii). 

Subsec. (a)(4)(F). Pub. L. 110–175, § 5, designated exist-
ing provisions as cl. (i) and added cls. (ii) and (iii). 

Subsec. (a)(6)(A). Pub. L. 110–175, § 6(a)(1), inserted 
concluding provisions. 

Subsec. (a)(6)(B)(ii). Pub. L. 110–175, § 6(b)(1)(B), in-
serted after the first sentence ‘‘To aid the requester, 
each agency shall make available its FOIA Public Liai-
son, who shall assist in the resolution of any disputes 
between the requester and the agency.’’

Subsec. (a)(7). Pub. L. 110–175, § 7(a), added par. (7). 
Subsec. (b). Pub. L. 110–175, § 12, in concluding provi-

sions, inserted ‘‘, and the exemption under which the 
deletion is made,’’ after ‘‘The amount of information 
deleted’’ in second sentence and after ‘‘the amount of 
the information deleted’’ in third sentence. 

Subsec. (e)(1)(B)(ii). Pub. L. 110–175, § 8(a)(1), inserted 
‘‘the number of occasions on which each statute was re-
lied upon,’’ after ‘‘subsection (b)(3),’’. 

Subsec. (e)(1)(C). Pub. L. 110–175, § 8(a)(2), inserted 
‘‘and average’’ after ‘‘median’’. 

Subsec. (e)(1)(E). Pub. L. 110–175, § 8(a)(3), inserted be-
fore semicolon ‘‘, based on the date on which the re-
quests were received by the agency’’. 

Subsec. (e)(1)(F) to (O). Pub. L. 110–175, § 8(a)(4), (5), 
added subpars. (F) to (M) and redesignated former sub-
pars. (F) and (G) as (N) and (O), respectively. 

Subsec. (e)(2). Pub. L. 110–175, § 8(b)(2), added par. (2). 
Former par. (2) redesignated (3). 

Subsec. (e)(3). Pub. L. 110–175, § 8(b)(1), (c), redesig-
nated par. (2) as (3) and inserted at end ‘‘In addition, 
each agency shall make the raw statistical data used in 
its reports available electronically to the public upon 
request.’’ Former par. (3) redesignated (4). 

Subsec. (e)(4) to (6). Pub. L. 110–175, § 8(b)(1), redesig-
nated pars. (3) to (5) as (4) to (6), respectively. 

Subsec. (f)(2). Pub. L. 110–175, § 9, added par. (2) and 
struck out former par. (2) which read as follows: 
‘‘ ‘record’ and any other term used in this section in 
reference to information includes any information that 
would be an agency record subject to the requirements 
of this section when maintained by an agency in any 
format, including an electronic format.’’

Subsecs. (h) to (l). Pub. L. 110–175, § 10(a), added sub-
secs. (h) to (l). 

2002—Subsec. (a)(3)(A). Pub. L. 107–306, § 312(1), in-
serted ‘‘and except as provided in subparagraph (E),’’ 
after ‘‘of this subsection,’’. 

Subsec. (a)(3)(E). Pub. L. 107–306, § 312(2), added sub-
par. (E). 

1996—Subsec. (a)(2). Pub. L. 104–231, § 4(4), (5), in first 
sentence struck out ‘‘and’’ at end of subpar. (B) and in-
serted subpars. (D) and (E). 

Pub. L. 104–231, § 4(7), inserted after first sentence 
‘‘For records created on or after November 1, 1996, with-
in one year after such date, each agency shall make 
such records available, including by computer tele-
communications or, if computer telecommunications 
means have not been established by the agency, by 
other electronic means.’’

Pub. L. 104–231, § 4(1), in second sentence substituted 
‘‘staff manual, instruction, or copies of records referred 
to in subparagraph (D)’’ for ‘‘or staff manual or instruc-
tion’’. 

Pub. L. 104–231, § 4(2), inserted before period at end of 
third sentence ‘‘, and the extent of such deletion shall 
be indicated on the portion of the record which is made 
available or published, unless including that indication 
would harm an interest protected by the exemption in 
subsection (b) under which the deletion is made’’. 

Pub. L. 104–231, § 4(3), inserted after third sentence ‘‘If 
technically feasible, the extent of the deletion shall be 
indicated at the place in the record where the deletion 
was made.’’

Pub. L. 104–231, § 4(6), which directed the insertion of 
the following new sentence after the fifth sentence 
‘‘Each agency shall make the index referred to in sub-
paragraph (E) available by computer telecommuni-
cations by December 31, 1999.’’, was executed by making 
the insertion after the sixth sentence, to reflect the 
probable intent of Congress and the addition of a new 
sentence by section 4(3) of Pub. L. 104–231. 

Subsec. (a)(3). Pub. L. 104–231, § 5, inserted subpar. (A) 
designation after ‘‘(3)’’, redesignated subpars. (A) and 
(B) as cls. (i) and (ii), respectively, and added subpars. 
(B) to (D). 

Subsec. (a)(4)(B). Pub. L. 104–231, § 6, inserted at end 
‘‘In addition to any other matters to which a court ac-
cords substantial weight, a court shall accord substan-
tial weight to an affidavit of an agency concerning the 
agency’s determination as to technical feasibility 
under paragraph (2)(C) and subsection (b) and reproduc-
ibility under paragraph (3)(B).’’

Subsec. (a)(6)(A)(i). Pub. L. 104–231, § 8(b), substituted 
‘‘20 days’’ for ‘‘ten days’’. 

Subsec. (a)(6)(B). Pub. L. 104–231, § 7(b), amended sub-
par. (B) generally. Prior to amendment, subpar. (B) 
read as follows: ‘‘In unusual circumstances as specified 
in this subparagraph, the time limits prescribed in ei-
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ther clause (i) or clause (ii) of subparagraph (A) may be 
extended by written notice to the person making such 
request setting forth the reasons for such extension and 
the date on which a determination is expected to be 
dispatched. No such notice shall specify a date that 
would result in an extension for more than ten working 
days. As used in this subparagraph, ‘unusual cir-
cumstances’ means, but only to the extent reasonably 
necessary to the proper processing of the particular re-
quest—

‘‘(i) the need to search for and collect the requested 
records from field facilities or other establishments 
that are separate from the office processing the re-
quest; 

‘‘(ii) the need to search for, collect, and appro-
priately examine a voluminous amount of separate 
and distinct records which are demanded in a single 
request; or 

‘‘(iii) the need for consultation, which shall be con-
ducted with all practicable speed, with another agen-
cy having a substantial interest in the determination 
of the request or among two or more components of 
the agency having substantial subject-matter inter-
est therein.’’
Subsec. (a)(6)(C). Pub. L. 104–231, § 7(c), designated ex-

isting provisions as cl. (i) and added cls. (ii) and (iii). 
Subsec. (a)(6)(D). Pub. L. 104–231, § 7(a), added subpar. 

(D). 
Subsec. (a)(6)(E), (F). Pub. L. 104–231, § 8(a), (c), added 

subpars. (E) and (F). 
Subsec. (b). Pub. L. 104–231, § 9, inserted at end of clos-

ing provisions ‘‘The amount of information deleted 
shall be indicated on the released portion of the record, 
unless including that indication would harm an inter-
est protected by the exemption in this subsection under 
which the deletion is made. If technically feasible, the 
amount of the information deleted shall be indicated at 
the place in the record where such deletion is made.’’

Subsec. (e). Pub. L. 104–231, § 10, amended subsec. (e) 
generally, revising and restating provisions relating to 
reports to Congress. 

Subsec. (f). Pub. L. 104–231, § 3, amended subsec. (f) 
generally. Prior to amendment, subsec. (f) read as fol-
lows: ‘‘For purposes of this section, the term ‘agency’ 
as defined in section 551(1) of this title includes any ex-
ecutive department, military department, Government 
corporation, Government controlled corporation, or 
other establishment in the executive branch of the 
Government (including the Executive Office of the 
President), or any independent regulatory agency.’’

Subsec. (g). Pub. L. 104–231, § 11, added subsec. (g). 
1986—Subsec. (a)(4)(A). Pub. L. 99–570, § 1803, amended 

subpar. (A) generally. Prior to amendment, subpar. (A) 
read as follows: ‘‘In order to carry out the provisions of 
this section, each agency shall promulgate regulations, 
pursuant to notice and receipt of public comment, 
specifying a uniform schedule of fees applicable to all 
constituent units of such agency. Such fees shall be 
limited to reasonable standard charges for document 
search and duplication and provide for recovery of only 
the direct costs of such search and duplication. Docu-
ments shall be furnished without charge or at a reduced 
charge where the agency determines that waiver or re-
duction of the fee is in the public interest because fur-
nishing the information can be considered as primarily 
benefiting the general public.’’

Subsec. (b)(7). Pub. L. 99–570, § 1802(a), amended par. 
(7) generally. Prior to amendment, par. (7) read as fol-
lows: ‘‘investigatory records compiled for law enforce-
ment purposes, but only to the extent that the produc-
tion of such records would (A) interfere with enforce-
ment proceedings, (B) deprive a person of a right to a 
fair trial or an impartial adjudication, (C) constitute 
an unwarranted invasion of personal privacy, (D) dis-
close the identity of a confidential source and, in the 
case of a record compiled by a criminal law enforce-
ment authority in the course of a criminal investiga-
tion, or by an agency conducting a lawful national se-
curity intelligence investigation, confidential informa-
tion furnished only by the confidential source, (E) dis-

close investigative techniques and procedures, or (F) 
endanger the life or physical safety of law enforcement 
personnel;’’. 

Subsecs. (c) to (f). Pub. L. 99–570, § 1802(b), added sub-
sec. (c) and redesignated former subsecs. (c) to (e) as (d) 
to (f), respectively. 

1984—Subsec. (a)(4)(D). Pub. L. 98–620 repealed subpar. 
(D) which provided for precedence on the docket and 
expeditious disposition of district court proceedings au-
thorized by subsec. (a). 

1978—Subsec. (a)(4)(F). Pub. L. 95–454 substituted ref-
erences to the Special Counsel for references to the 
Civil Service Commission wherever appearing and ref-
erence to his findings for reference to its findings. 

1976—Subsec. (b)(3). Pub. L. 94–409 inserted provision 
excluding section 552b of this title from applicability of 
exemption from disclosure and provision setting forth 
conditions for statute specifically exempting disclo-
sure. 

1974—Subsec. (a)(2). Pub. L. 93–502, § 1(a), substituted 
provisions relating to maintenance and availability of 
current indexes, for provisions relating to maintenance 
and availability of a current index, and inserted provi-
sions relating to publication and distribution of copies 
of indexes or supplements thereto. 

Subsec. (a)(3). Pub. L. 93–502, § 1(b)(1), substituted pro-
visions requiring requests to reasonably describe 
records for provisions requiring requests, for identifi-
able records, and struck out provisions setting forth 
procedures to enjoin agencies from withholding the re-
quested records and ordering their production. 

Subsec. (a)(4), (5). Pub. L. 93–502, § 1(b)(2), added par. 
(4) and redesignated former par. (4) as (5). 

Subsec. (a)(6). Pub. L. 93–502, § 1(c), added par. (6). 
Subsec. (b)(1). Pub. L. 93–502, § 2(a), designated exist-

ing provisions as cl. (A), substituted ‘‘authorized under 
criteria established by an’’ for ‘‘required by’’, and 
added cl. (B). 

Subsec. (b)(7). Pub. L. 93–502, § 2(b), substituted provi-
sions relating to exemption for investigatory records 
compiled for law enforcement purposes, for provisions 
relating to exemption for investigatory files compiled 
for law enforcement purposes. 

Subsec. (b), foll. par. (9). Pub. L. 93–502, § 2(c), inserted 
provision relating to availability of segregable portion 
of records. 

Subsecs. (d), (e). Pub. L. 93–502, § 3, added subsecs. (d) 
and (e). 

1967—Subsec. (a). Pub. L. 90–23 substituted introduc-
tory statement requiring every agency to make avail-
able to the public certain information for former intro-
ductory provision excepting from disclosure (1) any 
function of the United States requiring secrecy in the 
public interest or (2) any matter relating to internal 
management of an agency, covered in subsec. (b)(1) and 
(2) of this section. 

Subsec. (a)(1). Pub. L. 90–23 incorporated provisions 
of: former subsec. (b)(1) in (A), inserting requirement of 
publication of names of officers as sources of informa-
tion and provision for public to obtain decisions, and 
striking out publication requirement for delegations by 
the agency of final authority; former subsec. (b)(2), in-
troductory part, in (B); former subsec. (b)(2), con-
cluding part, in (C), inserting publication requirement 
for rules of procedure and descriptions of forms avail-
able or the places at which forms may be obtained; 
former subsec. (b)(3), introductory part, in (D), insert-
ing requirement of general applicability of substantive 
rules and interpretations, added clause (E), substituted 
exemption of any person from failure to resort to any 
matter or from being adversely affected by any matter 
required to be published in the Federal Register but not 
so published for former subsec. (b)(3), concluding part, 
excepting from publication rules addressed to and 
served upon named persons in accordance with laws and 
final sentence reading ‘‘A person may not be required 
to resort to organization or procedure not so pub-
lished’’ and inserted provision deeming matter, which 
is reasonably available, as published in the Federal 
Register when such matter is incorporated by reference 
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in the Federal Register with the approval of its Direc-
tor. 

Subsec. (a)(2). Pub. L. 90–23 incorporated provisions of 
former subsec. (c), provided for public copying of 
records, struck out requirement of agency publication 
of final opinions or orders and authority for secrecy 
and withholding of opinions and orders required for 
good cause to be held confidential and not cited as 
precedents, latter provision now superseded by subsec. 
(b) of this section, designated existing subsec. (c) as 
clause (A), including provision for availability of con-
curring and dissenting opinions, inserted provisions for 
availability of policy statements and interpretations in 
clause (B) and staff manuals and instructions in clause 
(C), deletion of personal identifications from records to 
protect personal privacy with written justification 
therefor, and provision for indexing and prohibition of 
use of records not indexed against any private party 
without actual and timely notice of the terms thereof. 

Subsec. (a)(3). Pub. L. 90–23 incorporated provisions of 
former subsec. (d) and substituted provisions requiring 
identifiable agency records to be made available to any 
person upon request and compliance with rules as to 
time, place, and procedure for inspection, and payment 
of fees and provisions for Federal district court pro-
ceedings de novo for enforcement by contempt of non-
compliance with court’s orders with the burden on the 
agency and docket precedence for such proceedings for 
former provisions requiring matters of official record 
to be made available to persons properly and directly 
concerned except information held confidential for 
good cause shown, the latter provision superseded by 
subsec. (b) of this section. 

Subsec. (a)(4). Pub. L. 90–23 added par. (4). 
Subsec. (b). Pub. L. 90–23 added subsec. (b) which su-

perseded provisions excepting from disclosure any func-
tion of the United States requiring secrecy in the pub-
lic interest or any matter relating to internal manage-
ment of an agency, formerly contained in former sub-
sec. (a), final opinions or orders required for good cause 
to be held confidential and not cited as precedents, for-
merly contained in subsec. (c), and information held 
confidential for good cause found, contained in former 
subsec. (d) of this section. 

Subsec. (c). Pub. L. 90–23 added subsec. (c).

Statutory Notes and Related Subsidiaries 

CHANGE OF NAME 

Committee on Oversight and Government Reform of 
House of Representatives changed to Committee on 
Oversight and Reform of House of Representatives by 
House Resolution No. 6, One Hundred Sixteenth Con-
gress, Jan. 9, 2019. 

EFFECTIVE DATE OF 2016 AMENDMENT 

Pub. L. 114–185, § 6, June 30, 2016, 130 Stat. 544, pro-
vided that: ‘‘This Act [amending this section and sec-
tion 3102 of Title 44, Public Printing and Documents, 
and enacting provisions set out as notes under this sec-
tion and section 101 of this title], and the amendments 
made by this Act, shall take effect on the date of enact-
ment of this Act [June 30, 2016] and shall apply to any 
request for records under section 552 of title 5, United 
States Code, made after the date of enactment of this 
Act.’’

EFFECTIVE DATE OF 2007 AMENDMENT 

Pub. L. 110–175, § 6(a)(2), Dec. 31, 2007, 121 Stat. 2526, 
provided that: ‘‘The amendment made by this sub-
section [amending this section] shall take effect 1 year 
after the date of enactment of this Act [Dec. 31, 2007].’’

Pub. L. 110–175, § 6(b)(2), Dec. 31, 2007, 121 Stat. 2526, 
provided that: ‘‘The amendment made by this sub-
section [amending this section] shall take effect 1 year 
after the date of enactment of this Act [Dec. 31, 2007] 
and apply to requests for information under section 552 
of title 5, United States Code, filed on or after that ef-
fective date.’’

Pub. L. 110–175, § 7(b), Dec. 31, 2007, 121 Stat. 2527, pro-
vided that: ‘‘The amendment made by this section 
[amending this section] shall take effect 1 year after 
the date of enactment of this Act [Dec. 31, 2007] and 
apply to requests for information under section 552 of 
title 5, United States Code, filed on or after that effec-
tive date.’’

Pub. L. 110–175, § 10(b), Dec. 31, 2007, 121 Stat. 2530, pro-
vided that: ‘‘The amendments made by this section 
[amending this section] shall take effect on the date of 
enactment of this Act [Dec. 31, 2007].’’

EFFECTIVE DATE OF 1996 AMENDMENT 

Pub. L. 104–231, § 12, Oct. 2, 1996, 110 Stat. 3054, pro-
vided that: 

‘‘(a) IN GENERAL.—Except as provided in subsection 
(b), this Act [amending this section and enacting provi-
sions set out as notes below] shall take effect 180 days 
after the date of the enactment of this Act [Oct. 2, 
1996]. 

‘‘(b) PROVISIONS EFFECTIVE ON ENACTMENT [sic].—Sec-
tions 7 and 8 [amending this section] shall take effect 
one year after the date of the enactment of this Act 
[Oct. 2, 1996].’’

EFFECTIVE DATE OF 1986 AMENDMENT 

Pub. L. 99–570, title I, § 1804, Oct. 27, 1986, 100 Stat. 
3207–50, provided that: 

‘‘(a) The amendments made by section 1802 [amending 
this section] shall be effective on the date of enactment 
of this Act [Oct. 27, 1986], and shall apply with respect 
to any requests for records, whether or not the request 
was made prior to such date, and shall apply to any 
civil action pending on such date. 

‘‘(b)(1) The amendments made by section 1803 [amend-
ing this section] shall be effective 180 days after the 
date of enactment of this Act [Oct. 27, 1986], except that 
regulations to implement such amendments shall be 
promulgated by such 180th day. 

‘‘(2) The amendments made by section 1803 [amending 
this section] shall apply with respect to any requests 
for records, whether or not the request was made prior 
to such date, and shall apply to any civil action pend-
ing on such date, except that review charges applicable 
to records requested for commercial use shall not be 
applied by an agency to requests made before the effec-
tive date specified in paragraph (1) of this subsection or 
before the agency has finally issued its regulations.’’

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–620 not applicable to cases 
pending on Nov. 8, 1984, see section 403 of Pub. L. 98–620, 
set out as an Effective Date note under section 1657 of 
Title 28, Judiciary and Judicial Procedure. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–454 effective 90 days after 
Oct. 13, 1978, see section 907 of Pub. L. 95–454, set out as 
a note under section 1101 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–409 effective 180 days after 
Sept. 13, 1976, see section 6 of Pub. L. 94–409, set out as 
an Effective Date note under section 552b of this title. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Pub. L. 93–502, § 4, Nov. 21, 1974, 88 Stat. 1564, provided 
that: ‘‘The amendments made by this Act [amending 
this section] shall take effect on the ninetieth day be-
ginning after the date of enactment of this Act [Nov. 
21, 1974].’’

EFFECTIVE DATE OF 1967 AMENDMENT 

Pub. L. 90–23, § 4, June 5, 1967, 81 Stat. 56, provided 
that: ‘‘This Act [amending this section] shall be effec-
tive July 4, 1967, or on the date of enactment [June 5, 
1967], whichever is later.’’

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–231, § 1, Oct. 2, 1996, 110 Stat. 3048, provided 
that: ‘‘This Act [amending this section and enacting 
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provisions set out as notes under this section] may be 
cited as the ‘Electronic Freedom of Information Act 
Amendments of 1996’.’’

SHORT TITLE OF 1986 AMENDMENT 

Pub. L. 99–570, title I, § 1801, Oct. 27, 1986, 100 Stat. 
3207–48, provided that: ‘‘This subtitle [subtitle N 
(§§ 1801–1804) of title I of Pub. L. 99–570, amending this 
section and enacting provisions set out as a note under 
this section] may be cited as the ‘Freedom of Informa-
tion Reform Act of 1986’.’’

SHORT TITLE 

This section is popularly known as the ‘‘Freedom of 
Information Act’’. 

REVIEW AND ISSUANCE OF REGULATIONS 

Pub. L. 114–185, § 3, June 30, 2016, 130 Stat. 544, pro-
vided that: 

‘‘(a) IN GENERAL.—Not later than 180 days after the 
date of enactment of this Act [June 30, 2016], the head 
of each agency (as defined in section 551 of title 5, 
United States Code) shall review the regulations of 
such agency and shall issue regulations on procedures 
for the disclosure of records under section 552 of title 5, 
United States Code, in accordance with the amend-
ments made by section 2 [amending this section]. 

‘‘(b) REQUIREMENTS.—The regulations of each agency 
shall include procedures for engaging in dispute resolu-
tion through the FOIA Public Liaison and the Office of 
Government Information Services.’’

TREATMENT OF INFORMATION IN CATCH A SERIAL 
OFFENDER PROGRAM FOR CERTAIN PURPOSES 

Pub. L. 116–92, div. A, title V, § 550, Dec. 20, 2019, 133 
Stat. 1379, provided that: 

‘‘(a) TREATMENT UNDER FOIA.—Victim disclosures 
under the Catch a Serial Offender Program shall be 
withheld from public disclosure under paragraph (b)(3) 
of section 552 of title 5, United States Code (commonly 
referred to as the ‘Freedom of Information Act’). 

‘‘(b) PRESERVATION OF RESTRICTED REPORT.—The 
transmittal or receipt in connection with the Catch a 
Serial Offender Program of a report on a sexual assault 
that is treated as a restricted report shall not operate 
to terminate its treatment or status as a restricted re-
port.’’

PROTECTED NATIONAL SECURITY DOCUMENTS 

Pub. L. 111–83, title V, § 565, Oct. 28, 2009, 123 Stat. 
2184, provided that: 

‘‘(a) SHORT TITLE.—This section may be cited as the 
‘Protected National Security Documents Act of 2009’. 

‘‘(b) Notwithstanding any other provision of the law 
to the contrary, no protected document, as defined in 
subsection (c), shall be subject to disclosure under sec-
tion 552 of title 5, United States Code[,] or any pro-
ceeding under that section. 

‘‘(c) DEFINITIONS.—In this section: 
‘‘(1) PROTECTED DOCUMENT.—The term ‘protected 

document’ means any record—
‘‘(A) for which the Secretary of Defense has 

issued a certification, as described in subsection 
(d), stating that disclosure of that record would en-
danger citizens of the United States, members of 
the United States Armed Forces, or employees of 
the United States Government deployed outside the 
United States; and 

‘‘(B) that is a photograph that—
‘‘(i) was taken during the period beginning on 

September 11, 2001, through January 22, 2009; and 
‘‘(ii) relates to the treatment of individuals en-

gaged, captured, or detained after September 11, 
2001, by the Armed Forces of the United States in 
operations outside of the United States. 

‘‘(2) PHOTOGRAPH.—The term ‘photograph’ encom-
passes all photographic images, whether originals or 
copies, including still photographs, negatives, digital 
images, films, video tapes, and motion pictures. 

‘‘(d) CERTIFICATION.—
‘‘(1) IN GENERAL.—For any photograph described 

under subsection (c)(1), the Secretary of Defense shall 
issue a certification if the Secretary of Defense deter-
mines that disclosure of that photograph would en-
danger citizens of the United States, members of the 
United States Armed Forces, or employees of the 
United States Government deployed outside the 
United States. 

‘‘(2) CERTIFICATION EXPIRATION.—A certification and 
a renewal of a certification issued pursuant to sub-
section (d)(3) shall expire 3 years after the date on 
which the certification or renewal, [sic] is issued by 
the Secretary of Defense. 

‘‘(3) CERTIFICATION RENEWAL.—The Secretary of De-
fense may issue—

‘‘(A) a renewal of a certification at any time; and 
‘‘(B) more than 1 renewal of a certification. 

‘‘(4) NOTICE TO CONGRESS.—The Secretary of Defense 
shall provide Congress a timely notice of the Sec-
retary’s issuance of a certification and of a renewal of 
a certification. 
‘‘(e) RULE OF CONSTRUCTION.—Nothing in this section 

shall be construed to preclude the voluntary disclosure 
of a protected document. 

‘‘(f) EFFECTIVE DATE.—This section shall take effect 
on the date of enactment of this Act [Oct. 28, 2009] and 
apply to any protected document.’’

FINDINGS 

Pub. L. 110–175, § 2, Dec. 31, 2007, 121 Stat. 2524, pro-
vided that: ‘‘Congress finds that—

‘‘(1) the Freedom of Information Act [probably 
means Pub. L. 89–487 which amended section 1002 of 
former Title 5, Executive Departments and Govern-
ment Officers and Employees, see Historical and Re-
vision notes above] was signed into law on July 4, 
1966, because the American people believe that—

‘‘(A) our constitutional democracy, our system of 
self-government, and our commitment to popular 
sovereignty depends upon the consent of the gov-
erned; 

‘‘(B) such consent is not meaningful unless it is 
informed consent; and 

‘‘(C) as Justice Black noted in his concurring 
opinion in Barr v. Matteo (360 U.S. 564 (1959)), ‘The 
effective functioning of a free government like ours 
depends largely on the force of an informed public 
opinion. This calls for the widest possible under-
standing of the quality of government service ren-
dered by all elective or appointed public officials or 
employees.’; 
‘‘(2) the American people firmly believe that our 

system of government must itself be governed by a 
presumption of openness; 

‘‘(3) the Freedom of Information Act establishes a 
‘strong presumption in favor of disclosure’ as noted 
by the United States Supreme Court in United States 
Department of State v. Ray (502 U.S. 164 (1991)), a pre-
sumption that applies to all agencies governed by 
that Act; 

‘‘(4) ‘disclosure, not secrecy, is the dominant objec-
tive of the Act,’ as noted by the United States Su-
preme Court in Department of Air Force v. Rose (425 
U.S. 352 (1976)); 

‘‘(5) in practice, the Freedom of Information Act 
has not always lived up to the ideals of that Act; and 

‘‘(6) Congress should regularly review section 552 of 
title 5, United States Code (commonly referred to as 
the Freedom of Information Act), in order to deter-
mine whether further changes and improvements are 
necessary to ensure that the Government remains 
open and accessible to the American people and is al-
ways based not upon the ‘need to know’ but upon the 
fundamental ‘right to know’.’’

LIMITATION ON AMOUNTS OBLIGATED OR EXPENDED 
FROM CLAIMS AND JUDGMENT FUND 

Pub. L. 110–175, § 4(b), Dec. 31, 2007, 121 Stat. 2525, pro-
vided that: ‘‘Notwithstanding section 1304 of title 31, 
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United States Code, no amounts may be obligated or 
expended from the Claims and Judgment Fund of the 
United States Treasury to pay the costs resulting from 
fees assessed under section 552(a)(4)(E) of title 5, United 
States Code. Any such amounts shall be paid only from 
funds annually appropriated for any authorized purpose 
for the Federal agency against which a claim or judg-
ment has been rendered.’’

NONDISCLOSURE OF CERTAIN PRODUCTS OF COMMERCIAL 
SATELLITE OPERATIONS 

Pub. L. 108–375, div. A, title IX, § 914, Oct. 28, 2004, 118 
Stat. 2029, provided that: 

‘‘(a) MANDATORY DISCLOSURE REQUIREMENTS INAPPLI-
CABLE.—The requirements to make information avail-
able under section 552 of title 5, United States Code, 
shall not apply to land remote sensing information. 

‘‘(b) LAND REMOTE SENSING INFORMATION DEFINED.—In 
this section, the term ‘land remote sensing informa-
tion’—

‘‘(1) means any data that—
‘‘(A) are collected by land remote sensing; and 
‘‘(B) are prohibited from sale to customers other 

than the United States Government and United 
States Government-approved customers for reasons 
of national security pursuant to the terms of an op-
erating license issued pursuant to the Land Remote 
Sensing Policy Act of 1992 ([former] 15 U.S.C. 5601 et 
seq.) [now 51 U.S.C. 60101 et seq.]; and 
‘‘(2) includes any imagery and other product that is 

derived from such data and which is prohibited from 
sale to customers other than the United States Gov-
ernment and United States Government-approved 
customers for reasons of national security pursuant 
to the terms of an operating license described in 
paragraph (1)(B). 
‘‘(c) STATE OR LOCAL GOVERNMENT DISCLOSURES.—

Land remote sensing information provided by the head 
of a department or agency of the United States to a 
State, local, or tribal government may not be made 
available to the general public under any State, local, 
or tribal law relating to the disclosure of information 
or records. 

‘‘(d) SAFEGUARDING INFORMATION.—The head of each 
department or agency of the United States having land 
remote sensing information within that department or 
agency or providing such information to a State, local, 
or tribal government shall take such actions, commen-
surate with the sensitivity of that information, as are 
necessary to protect that information from disclosure 
other than in accordance with this section and other 
applicable law. 

‘‘(e) ADDITIONAL DEFINITION.—In this section, the 
term ‘land remote sensing’ has the meaning given such 
term in section 3 of the Land Remote Sensing Policy 
Act of 1992 ([former] 15 U.S.C. 5602) [now 51 U.S.C. 
60101]. 

‘‘(f) DISCLOSURE TO CONGRESS.—Nothing in this sec-
tion shall be construed to authorize the withholding of 
information from the appropriate committees of Con-
gress.’’

DISCLOSURE OF ARSON, EXPLOSIVE, OR FIREARM 
RECORDS 

Pub. L. 108–7, div. J, title VI, § 644, Feb. 20, 2003, 117 
Stat. 473, provided that: ‘‘No funds appropriated under 
this Act or any other Act with respect to any fiscal 
year shall be available to take any action based upon 
any provision of 5 U.S.C. 552 with respect to records 
collected or maintained pursuant to 18 U.S.C. 846(b), 
923(g)(3) or 923(g)(7), or provided by Federal, State, 
local, or foreign law enforcement agencies in connec-
tion with arson or explosives incidents or the tracing of 
a firearm, except that such records may continue to be 
disclosed to the extent and in the manner that records 
so collected, maintained, or obtained have been dis-
closed under 5 U.S.C. 552 prior to the date of the enact-
ment of this Act [Feb. 20, 2003].’’

DISCLOSURE OF INFORMATION ON JAPANESE IMPERIAL 
GOVERNMENT 

Pub. L. 106–567, title VIII, Dec. 27, 2000, 114 Stat. 2864, 
as amended by Pub. L. 108–199, div. H, § 163, Jan. 23, 2004, 
118 Stat. 452; Pub. L. 109–5, § 1, Mar. 25, 2005, 119 Stat. 19, 
provided that:

‘‘SEC. 801. SHORT TITLE.

‘‘This title may be cited as the ‘Japanese Imperial 
Government Disclosure Act of 2000’.

‘‘SEC. 802. DESIGNATION.

‘‘(a) DEFINITIONS.—In this section: 
‘‘(1) AGENCY.—The term ‘agency’ has the meaning 

given such term under section 551 of title 5, United 
States Code. 

‘‘(2) INTERAGENCY GROUP.—The term ‘Interagency 
Group’ means the Nazi War Crimes and Japanese Im-
perial Government Records Interagency Working 
Group established under subsection (b). 

‘‘(3) JAPANESE IMPERIAL GOVERNMENT RECORDS.—The 
term ‘Japanese Imperial Government records’ means 
classified records or portions of records that pertain 
to any person with respect to whom the United 
States Government, in its sole discretion, has 
grounds to believe ordered, incited, assisted, or other-
wise participated in the experimentation on, and per-
secution of, any person because of race, religion, na-
tional origin, or political opinion, during the period 
beginning September 18, 1931, and ending on Decem-
ber 31, 1948, under the direction of, or in association 
with—

‘‘(A) the Japanese Imperial Government; 
‘‘(B) any government in any area occupied by the 

military forces of the Japanese Imperial Govern-
ment; 

‘‘(C) any government established with the assist-
ance or cooperation of the Japanese Imperial Gov-
ernment; or 

‘‘(D) any government which was an ally of the 
Japanese Imperial Government. 
‘‘(4) RECORD.—The term ‘record’ means a Japanese 

Imperial Government record. 
‘‘(b) ESTABLISHMENT OF INTERAGENCY GROUP.—

‘‘(1) IN GENERAL.—Not later than 60 days after the 
date of the enactment of this Act [Dec. 27, 2000], the 
President shall designate the Working Group estab-
lished under the Nazi War Crimes Disclosure Act 
(Public Law 105–246; 5 U.S.C. 552 note) to also carry 
out the purposes of this title with respect to Japa-
nese Imperial Government records, and that Working 
Group shall remain in existence for 6 years after the 
date on which this title takes effect. Such Working 
Group is redesignated as the ‘Nazi War Crimes and 
Japanese Imperial Government Records Interagency 
Working Group’. 

‘‘(2) MEMBERSHIP.—[Amended Pub. L. 105–246, set 
out as a note below.] 
‘‘(c) FUNCTIONS.—Not later than 1 year after the date 

of the enactment of this Act [Dec. 27, 2000], the Inter-
agency Group shall, to the greatest extent possible con-
sistent with section 803—

‘‘(1) locate, identify, inventory, recommend for de-
classification, and make available to the public at 
the National Archives and Records Administration, 
all classified Japanese Imperial Government records 
of the United States; 

‘‘(2) coordinate with agencies and take such actions 
as necessary to expedite the release of such records to 
the public; and 

‘‘(3) submit a report to Congress, including the 
Committee on Government Reform [now Committee 
on Oversight and Reform] and the Permanent Select 
Committee on Intelligence of the House of Represent-
atives, and the Committee on the Judiciary and the 
Select Committee on Intelligence of the Senate, de-
scribing all such records, the disposition of such 
records, and the activities of the Interagency Group 
and agencies under this section. 
‘‘(d) FUNDING.—There is authorized to be appropriated 

such sums as may be necessary to carry out the provi-
sions of this title.
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‘‘SEC. 803. REQUIREMENT OF DISCLOSURE OF 
RECORDS.

‘‘(a) RELEASE OF RECORDS.—Subject to subsections 
(b), (c), and (d), the Japanese Imperial Government 
Records Interagency Working Group shall release in 
their entirety Japanese Imperial Government records. 

‘‘(b) EXEMPTIONS.—An agency head may exempt from 
release under subsection (a) specific information, that 
would—

‘‘(1) constitute an unwarranted invasion of personal 
privacy; 

‘‘(2) reveal the identity of a confidential human 
source, or reveal information about an intelligence 
source or method when the unauthorized disclosure of 
that source or method would damage the national se-
curity interests of the United States; 

‘‘(3) reveal information that would assist in the de-
velopment or use of weapons of mass destruction; 

‘‘(4) reveal information that would impair United 
States cryptologic systems or activities; 

‘‘(5) reveal information that would impair the ap-
plication of state-of-the-art technology within a 
United States weapon system; 

‘‘(6) reveal United States military war plans that 
remain in effect; 

‘‘(7) reveal information that would impair relations 
between the United States and a foreign government, 
or undermine ongoing diplomatic activities of the 
United States; 

‘‘(8) reveal information that would impair the cur-
rent ability of United States Government officials to 
protect the President, Vice President, and other offi-
cials for whom protection services are authorized in 
the interest of national security; 

‘‘(9) reveal information that would impair current 
national security emergency preparedness plans; or 

‘‘(10) violate a treaty or other international agree-
ment. 
‘‘(c) APPLICATIONS OF EXEMPTIONS.—

‘‘(1) IN GENERAL.—In applying the exemptions pro-
vided in paragraphs (2) through (10) of subsection (b), 
there shall be a presumption that the public interest 
will be served by disclosure and release of the records 
of the Japanese Imperial Government. The exemption 
may be asserted only when the head of the agency 
that maintains the records determines that disclo-
sure and release would be harmful to a specific inter-
est identified in the exemption. An agency head who 
makes such a determination shall promptly report it 
to the committees of Congress with appropriate juris-
diction, including the Committee on the Judiciary 
and the Select Committee on Intelligence of the Sen-
ate and the Committee on Government Reform [now 
Committee on Oversight and Reform] and the Perma-
nent Select Committee on Intelligence of the House 
of Representatives. 

‘‘(2) APPLICATION OF TITLE 5.—A determination by 
an agency head to apply an exemption provided in 
paragraphs (2) through (9) of subsection (b) shall be 
subject to the same standard of review that applies in 
the case of records withheld under section 552(b)(1) of 
title 5, United States Code. 
‘‘(d) RECORDS RELATED TO INVESTIGATIONS OR PROS-

ECUTIONS.—This section shall not apply to records—
‘‘(1) related to or supporting any active or inactive 

investigation, inquiry, or prosecution by the Office of 
Special Investigations of the Department of Justice; 
or 

‘‘(2) solely in the possession, custody, or control of 
the Office of Special Investigations.

‘‘SEC. 804. EXPEDITED PROCESSING OF REQUESTS 
FOR JAPANESE IMPERIAL GOVERNMENT 
RECORDS.

‘‘For purposes of expedited processing under section 
552(a)(6)(E) of title 5, United States Code, any person 
who was persecuted in the manner described in section 
802(a)(3) and who requests a Japanese Imperial Govern-
ment record shall be deemed to have a compelling need 
for such record.

‘‘SEC. 805. EFFECTIVE DATE.

‘‘The provisions of this title shall take effect on the 
date that is 90 days after the date of the enactment of 
this Act [Dec. 27, 2000].’’

NAZI WAR CRIMES DISCLOSURE 

Pub. L. 105–246, Oct. 8, 1998, 112 Stat. 1859, as amended 
by Pub. L. 106–567, § 802(b)(2), Dec. 27, 2000, 114 Stat. 2865, 
provided that:

‘‘SECTION 1. SHORT TITLE.

‘‘This Act may be cited as the ‘Nazi War Crimes Dis-
closure Act’.

‘‘SEC. 2. ESTABLISHMENT OF NAZI WAR CRIMINAL 
RECORDS INTERAGENCY WORKING GROUP.

‘‘(a) DEFINITIONS.—In this section the term—
‘‘(1) ‘agency’ has the meaning given such term 

under section 551 of title 5, United States Code; 
‘‘(2) ‘Interagency Group’ means the Nazi War Crimi-

nal Records Interagency Working Group [redesig-
nated Nazi War Crimes and Japanese Imperial Gov-
ernment Records Interagency Working Group, see 
section 802(b)(1) of Pub. L. 106–567, set out above] es-
tablished under subsection (b); 

‘‘(3) ‘Nazi war criminal records’ has the meaning 
given such term under section 3 of this Act; and 

‘‘(4) ‘record’ means a Nazi war criminal record. 
‘‘(b) ESTABLISHMENT OF INTERAGENCY GROUP.—

‘‘(1) IN GENERAL.—Not later than 60 days after the 
date of enactment of this Act [Oct. 8, 1998], the Presi-
dent shall establish the Nazi War Criminal Records 
Interagency Working Group, which shall remain in 
existence for 3 years after the date the Interagency 
Group is established. 

‘‘(2) MEMBERSHIP.—The President shall appoint to 
the Interagency Group individuals whom the Presi-
dent determines will most completely and effectively 
carry out the functions of the Interagency Group 
within the time limitations provided in this section, 
including the Director of the Holocaust Museum, the 
Historian of the Department of State, the Archivist 
of the United States, the head of any other agency 
the President considers appropriate, and no more 
than 4 other persons who shall be members of the 
public, of whom 3 shall be persons appointed under 
the provisions of this Act in effect on October 8, 
1998..[sic] The head of an agency appointed by the 
President may designate an appropriate officer to 
serve on the Interagency Group in lieu of the head of 
such agency. 

‘‘(3) INITIAL MEETING.—Not later than 90 days after 
the date of enactment of this Act, the Interagency 
Group shall hold an initial meeting and begin the 
functions required under this section. 
‘‘(c) FUNCTIONS.—Not later than 1 year after the date 

of enactment of this Act [Oct. 8, 1998], the Interagency 
Group shall, to the greatest extent possible consistent 
with section 3 of this Act—

‘‘(1) locate, identify, inventory, recommend for de-
classification, and make available to the public at 
the National Archives and Records Administration, 
all classified Nazi war criminal records of the United 
States; 

‘‘(2) coordinate with agencies and take such actions 
as necessary to expedite the release of such records to 
the public; and 

‘‘(3) submit a report to Congress, including the 
Committee on the Judiciary of the Senate and the 
Committee on Government Reform and Oversight 
[now Committee on Oversight and Reform] of the 
House of Representatives, describing all such records, 
the disposition of such records, and the activities of 
the Interagency Group and agencies under this sec-
tion. 
‘‘(d) FUNDING.—There are authorized to be appro-

priated such sums as may be necessary to carry out the 
provisions of this Act.
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‘‘SEC. 3. REQUIREMENT OF DISCLOSURE OF 
RECORDS REGARDING PERSONS WHO COM-
MITTED NAZI WAR CRIMES.

‘‘(a) NAZI WAR CRIMINAL RECORDS.—For purposes of 
this Act, the term ‘Nazi war criminal records’ means 
classified records or portions of records that—

‘‘(1) pertain to any person with respect to whom the 
United States Government, in its sole discretion, has 
grounds to believe ordered, incited, assisted, or other-
wise participated in the persecution of any person be-
cause of race, religion, national origin, or political 
opinion, during the period beginning on March 23, 
1933, and ending on May 8, 1945, under the direction 
of, or in association with—

‘‘(A) the Nazi government of Germany; 
‘‘(B) any government in any area occupied by the 

military forces of the Nazi government of Germany; 
‘‘(C) any government established with the assist-

ance or cooperation of the Nazi government of Ger-
many; or 

‘‘(D) any government which was an ally of the 
Nazi government of Germany; or 
‘‘(2) pertain to any transaction as to which the 

United States Government, in its sole discretion, has 
grounds to believe—

‘‘(A) involved assets taken from persecuted per-
sons during the period beginning on March 23, 1933, 
and ending on May 8, 1945, by, under the direction 
of, on behalf of, or under authority granted by the 
Nazi government of Germany or any nation then al-
lied with that government; and 

‘‘(B) such transaction was completed without the 
assent of the owners of those assets or their heirs 
or assigns or other legitimate representatives. 

‘‘(b) RELEASE OF RECORDS.—
‘‘(1) IN GENERAL.—Subject to paragraphs (2), (3), and 

(4), the Nazi War Criminal Records Interagency 
Working Group shall release in their entirety Nazi 
war criminal records that are described in subsection 
(a). 

‘‘(2) EXCEPTION FOR PRIVACY, ETC.—An agency head 
may exempt from release under paragraph (1) specific 
information, that would—

‘‘(A) constitute a clearly unwarranted invasion of 
personal privacy; 

‘‘(B) reveal the identity of a confidential human 
source, or reveal information about the application 
of an intelligence source or method, or reveal the 
identity of a human intelligence source when the 
unauthorized disclosure of that source would clear-
ly and demonstrably damage the national security 
interests of the United States; 

‘‘(C) reveal information that would assist in the 
development or use of weapons of mass destruction; 

‘‘(D) reveal information that would impair United 
States cryptologic systems or activities; 

‘‘(E) reveal information that would impair the ap-
plication of state-of-the-art technology within a 
United States weapon system; 

‘‘(F) reveal actual United States military war 
plans that remain in effect; 

‘‘(G) reveal information that would seriously and 
demonstrably impair relations between the United 
States and a foreign government, or seriously and 
demonstrably undermine ongoing diplomatic ac-
tivities of the United States; 

‘‘(H) reveal information that would clearly and 
demonstrably impair the current ability of United 
States Government officials to protect the Presi-
dent, Vice President, and other officials for whom 
protection services, in the interest of national secu-
rity, are authorized; 

‘‘(I) reveal information that would seriously and 
demonstrably impair current national security 
emergency preparedness plans; or 

‘‘(J) violate a treaty or international agreement. 
‘‘(3) APPLICATION OF EXEMPTIONS.—

‘‘(A) IN GENERAL.—In applying the exemptions 
listed in subparagraphs (B) through (J) of para-
graph (2), there shall be a presumption that the 

public interest in the release of Nazi war criminal 
records will be served by disclosure and release of 
the records. Assertion of such exemption may only 
be made when the agency head determines that dis-
closure and release would be harmful to a specific 
interest identified in the exemption. An agency 
head who makes such a determination shall 
promptly report it to the committees of Congress 
with appropriate jurisdiction, including the Com-
mittee on the Judiciary of the Senate and the Com-
mittee on Government Reform and Oversight [now 
Committee on Oversight and Reform] of the House 
of Representatives. The exemptions set forth in 
paragraph (2) shall constitute the only authority 
pursuant to which an agency head may exempt 
records otherwise subject to release under para-
graph (1). 

‘‘(B) APPLICATION OF TITLE 5.—A determination by 
an agency head to apply an exemption listed in sub-
paragraphs (B) through (I) of paragraph (2) shall be 
subject to the same standard of review that applies 
in the case of records withheld under section 
552(b)(1) of title 5, United States Code. 
‘‘(4) LIMITATION ON APPLICATION.—This subsection 

shall not apply to records—
‘‘(A) related to or supporting any active or inac-

tive investigation, inquiry, or prosecution by the 
Office of Special Investigations of the Department 
of Justice; or 

‘‘(B) solely in the possession, custody, or control 
of that office. 

‘‘(c) INAPPLICABILITY OF NATIONAL SECURITY ACT OF 
1947 EXEMPTION.—Section 701(a) of the National Secu-
rity Act of 1947 (50 U.S.C. 431[(a)]) [now 50 U.S.C. 
3141(a)] shall not apply to any operational file, or any 
portion of any operational file, that constitutes a Nazi 
war criminal record under section 3 of this Act.

‘‘SEC. 4. EXPEDITED PROCESSING OF FOIA RE-
QUESTS FOR NAZI WAR CRIMINAL RECORDS.

‘‘(a) EXPEDITED PROCESSING.—For purposes of expe-
dited processing under section 552(a)(6)(E) of title 5, 
United States Code, any requester of a Nazi war crimi-
nal record shall be deemed to have a compelling need 
for such record. 

‘‘(b) REQUESTER.—For purposes of this section, the 
term ‘requester’ means any person who was persecuted 
in the manner described under section 3(a)(1) of this 
Act who requests a Nazi war criminal record.

‘‘SEC. 5. EFFECTIVE DATE.

‘‘This Act and the amendments made by this Act 
shall take effect on the date that is 90 days after the 
date of enactment of this Act [Oct. 8, 1998].’’

CONGRESSIONAL STATEMENT OF FINDINGS AND PURPOSE; 
PUBLIC ACCESS TO INFORMATION IN ELECTRONIC FOR-
MAT 

Pub. L. 104–231, § 2, Oct. 2, 1996, 110 Stat. 3048, provided 
that: 

‘‘(a) FINDINGS.—The Congress finds that—
‘‘(1) the purpose of section 552 of title 5, United 

States Code, popularly known as the Freedom of In-
formation Act, is to require agencies of the Federal 
Government to make certain agency information 
available for public inspection and copying and to es-
tablish and enable enforcement of the right of any 
person to obtain access to the records of such agen-
cies, subject to statutory exemptions, for any public 
or private purpose; 

‘‘(2) since the enactment of the Freedom of Infor-
mation Act in 1966, and the amendments enacted in 
1974 and 1986, the Freedom of Information Act has 
been a valuable means through which any person can 
learn how the Federal Government operates; 

‘‘(3) the Freedom of Information Act has led to the 
disclosure of waste, fraud, abuse, and wrongdoing in 
the Federal Government; 

‘‘(4) the Freedom of Information Act has led to the 
identification of unsafe consumer products, harmful 
drugs, and serious health hazards; 
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‘‘(5) Government agencies increasingly use com-
puters to conduct agency business and to store pub-
licly valuable agency records and information; and 

‘‘(6) Government agencies should use new tech-
nology to enhance public access to agency records 
and information. 
‘‘(b) PURPOSES.—The purposes of this Act [see Short 

Title of 1996 Amendment note above] are to—
‘‘(1) foster democracy by ensuring public access to 

agency records and information; 
‘‘(2) improve public access to agency records and in-

formation; 
‘‘(3) ensure agency compliance with statutory time 

limits; and 
‘‘(4) maximize the usefulness of agency records and 

information collected, maintained, used, retained, 
and disseminated by the Federal Government.’’

FREEDOM OF INFORMATION ACT EXEMPTION FOR 
CERTAIN OPEN SKIES TREATY DATA 

Pub. L. 103–236, title V, § 533, Apr. 30, 1994, 108 Stat. 
480, provided that: 

‘‘(a) IN GENERAL.—Data with respect to a foreign 
country collected by sensors during observation flights 
conducted in connection with the Treaty on Open 
Skies, including flights conducted prior to entry into 
force of the treaty, shall be exempt from disclosure 
under the Freedom of Information Act—

‘‘(1) if the country has not disclosed the data to the 
public; and 

‘‘(2) if the country has not, acting through the Open 
Skies Consultative Commission or any other diplo-
matic channel, authorized the United States to dis-
close the data to the public. 
‘‘(b) STATUTORY CONSTRUCTION.—This section con-

stitutes a specific exemption within the meaning of 
section 552(b)(3) of title 5, United States Code. 

‘‘(c) DEFINITIONS.—For the purposes of this section—
‘‘(1) the term ‘Freedom of Information Act’ means 

the provisions of section 552 of title 5, United States 
Code; 

‘‘(2) the term ‘Open Skies Consultative Commis-
sion’ means the commission established pursuant to 
Article X of the Treaty on Open Skies; and 

‘‘(3) the term ‘Treaty on Open Skies’ means the 
Treaty on Open Skies, signed at Helsinki on March 
24, 1992.’’

Executive Documents 

CLASSIFIED NATIONAL SECURITY INFORMATION 

For provisions relating to a response to a request for 
information under this section when the fact of its ex-
istence or nonexistence is itself classified or when it 
was originally classified by another agency, see Ex. 
Ord. No. 13526, § 3.6, Dec. 29, 2009, 75 F.R. 718, set out as 
a note under section 3161 of Title 50, War and National 
Defense. 

EXECUTIVE ORDER NO. 12174

Ex. Ord. No. 12174, Nov. 30, 1979, 44 F.R. 69609, which 
related to minimizing Federal paperwork, was revoked 
by Ex. Ord. No. 12291, Feb. 17, 1981, 46 F.R. 13193, for-
merly set out as a note under section 601 of this title. 

EX. ORD. NO. 12600. PREDISCLOSURE NOTIFICATION PROCE-
DURES FOR CONFIDENTIAL COMMERCIAL INFORMATION 

Ex. Ord. No. 12600, June 23, 1987, 52 F.R. 23781, pro-
vided: 

By the authority vested in me as President by the 
Constitution and statutes of the United States of 
America, and in order to provide predisclosure notifica-
tion procedures under the Freedom of Information Act 
[5 U.S.C. 552] concerning confidential commercial infor-
mation, and to make existing agency notification pro-
visions more uniform, it is hereby ordered as follows: 

SECTION 1. The head of each Executive department 
and agency subject to the Freedom of Information Act 
[5 U.S.C. 552] shall, to the extent permitted by law, es-

tablish procedures to notify submitters of records con-
taining confidential commercial information as de-
scribed in section 3 of this Order, when those records 
are requested under the Freedom of Information Act 
[FOIA], 5 U.S.C. 552, as amended, if after reviewing the 
request, the responsive records, and any appeal by the 
requester, the department or agency determines that it 
may be required to disclose the records. Such notice re-
quires that an agency use good-faith efforts to advise 
submitters of confidential commercial information of 
the procedures established under this Order. Further, 
where notification of a voluminous number of submit-
ters is required, such notification may be accomplished 
by posting or publishing the notice in a place reason-
ably calculated to accomplish notification. 

SEC. 2. For purposes of this Order, the following defi-
nitions apply: 

(a) ‘‘Confidential commercial information’’ means 
records provided to the government by a submitter 
that arguably contain material exempt from release 
under Exemption 4 of the Freedom of Information Act, 
5 U.S.C. 552(b)(4), because disclosure could reasonably 
be expected to cause substantial competitive harm. 

(b) ‘‘Submitter’’ means any person or entity who pro-
vides confidential commercial information to the gov-
ernment. The term ‘‘submitter’’ includes, but is not 
limited to, corporations, state governments, and for-
eign governments. 

SEC. 3. (a) For confidential commercial information 
submitted prior to January 1, 1988, the head of each Ex-
ecutive department or agency shall, to the extent per-
mitted by law, provide a submitter with notice pursu-
ant to section 1 whenever: 

(i) the records are less than 10 years old and the infor-
mation has been designated by the submitter as con-
fidential commercial information; or 

(ii) the department or agency has reason to believe 
that disclosure of the information could reasonably be 
expected to cause substantial competitive harm. 

(b) For confidential commercial information sub-
mitted on or after January 1, 1988, the head of each Ex-
ecutive department or agency shall, to the extent per-
mitted by law, establish procedures to permit submit-
ters of confidential commercial information to des-
ignate, at the time the information is submitted to the 
Federal government or a reasonable time thereafter, 
any information the disclosure of which the submitter 
claims could reasonably be expected to cause substan-
tial competitive harm. Such agency procedures may 
provide for the expiration, after a specified period of 
time or changes in circumstances, of designations of 
competitive harm made by submitters. Additionally, 
such procedures may permit the agency to designate 
specific classes of information that will be treated by 
the agency as if the information had been so designated 
by the submitter. The head of each Executive depart-
ment or agency shall, to the extent permitted by law, 
provide the submitter notice in accordance with sec-
tion 1 of this Order whenever the department or agency 
determines that it may be required to disclose records: 

(i) designated pursuant to this subsection; or 
(ii) the disclosure of which the department or agency 

has reason to believe could reasonably be expected to 
cause substantial competitive harm. 

SEC. 4. When notification is made pursuant to section 
1, each agency’s procedures shall, to the extent per-
mitted by law, afford the submitter a reasonable period 
of time in which the submitter or its designee may ob-
ject to the disclosure of any specified portion of the in-
formation and to state all grounds upon which disclo-
sure is opposed. 

SEC. 5. Each agency shall give careful consideration 
to all such specified grounds for nondisclosure prior to 
making an administrative determination of the issue. 
In all instances when the agency determines to disclose 
the requested records, its procedures shall provide that 
the agency give the submitter a written statement 
briefly explaining why the submitter’s objections are 
not sustained. Such statement shall, to the extent per-
mitted by law, be provided a reasonable number of days 
prior to a specified disclosure date. 
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SEC. 6. Whenever a FOIA requester brings suit seek-
ing to compel disclosure of confidential commercial in-
formation, each agency’s procedures shall require that 
the submitter be promptly notified. 

SEC. 7. The designation and notification procedures 
required by this Order shall be established by regula-
tions, after notice and public comment. If similar pro-
cedures or regulations already exist, they should be re-
viewed for conformity and revised where necessary. Ex-
isting procedures or regulations need not be modified if 
they are in compliance with this Order. 

SEC. 8. The notice requirements of this Order need 
not be followed if: 

(a) The agency determines that the information 
should not be disclosed; 

(b) The information has been published or has been 
officially made available to the public; 

(c) Disclosure of the information is required by law 
(other than 5 U.S.C. 552); 

(d) The disclosure is required by an agency rule that 
(1) was adopted pursuant to notice and public comment, 
(2) specifies narrow classes of records submitted to the 
agency that are to be released under the Freedom of In-
formation Act [5 U.S.C. 552], and (3) provides in excep-
tional circumstances for notice when the submitter 
provides written justification, at the time the informa-
tion is submitted or a reasonable time thereafter, that 
disclosure of the information could reasonably be ex-
pected to cause substantial competitive harm; 

(e) The information requested is not designated by 
the submitter as exempt from disclosure in accordance 
with agency regulations promulgated pursuant to sec-
tion 7, when the submitter had an opportunity to do so 
at the time of submission of the information or a rea-
sonable time thereafter, unless the agency has substan-
tial reason to believe that disclosure of the information 
would result in competitive harm; or 

(f) The designation made by the submitter in accord-
ance with agency regulations promulgated pursuant to 
section 7 appears obviously frivolous; except that, in 
such case, the agency must provide the submitter with 
written notice of any final administrative disclosure 
determination within a reasonable number of days 
prior to the specified disclosure date. 

SEC. 9. Whenever an agency notifies a submitter that 
it may be required to disclose information pursuant to 
section 1 of this Order, the agency shall also notify the 
requester that notice and an opportunity to comment 
are being provided the submitter. Whenever an agency 
notifies a submitter of a final decision pursuant to sec-
tion 5 of this Order, the agency shall also notify the re-
quester. 

SEC. 10. This Order is intended only to improve the 
internal management of the Federal government, and 
is not intended to create any right or benefit, sub-
stantive or procedural, enforceable at law by a party 
against the United States, its agencies, its officers, or 
any person. 

RONALD REAGAN. 

EX. ORD. NO. 13110. NAZI WAR CRIMES AND JAPANESE IM-
PERIAL GOVERNMENT RECORDS INTERAGENCY WORKING 
GROUP 

Ex. Ord. No. 13110, Jan. 11, 1999, 64 F.R. 2419, provided: 
By the authority vested in me as President by the 

Constitution and the laws of the United States of 
America, including the Nazi War Crimes Disclosure Act 
(Public Law 105–246) (the ‘‘Act’’) [5 U.S.C. 552 note], it 
is hereby ordered as follows: 

SECTION 1. Establishment of Working Group. There is 
hereby established the Nazi War Criminal Records 
Interagency Working Group [now Nazi War Crimes and 
Japanese Imperial Government Records Interagency 
Working Group] (Working Group). The function of the 
Group shall be to locate, inventory, recommend for de-
classification, and make available to the public at the 
National Archives and Records Administration all clas-
sified Nazi war criminal records of the United States, 
subject to certain designated exceptions as provided in 

the Act. The Working Group shall coordinate with 
agencies and take such actions as necessary to expedite 
the release of such records to the public. 

SEC. 2. Schedule. The Working Group should complete 
its work to the greatest extent possible and report to 
the Congress within 1 year. 

SEC. 3. Membership. (a) The Working Group shall be 
composed of the following members: 

(1) Archivist of the United States (who shall serve as 
Chair of the Working Group); 

(2) Secretary of Defense; 
(3) Attorney General; 
(4) Director of Central Intelligence; 
(5) Director of the Federal Bureau of Investigation; 
(6) Director of the United States Holocaust Memorial 

Museum; 
(7) Historian of the Department of State; and 
(8) Three other persons appointed by the President. 
(b) The Senior Director for Records and Access Man-

agement of the National Security Council will serve as 
the liaison to and attend the meetings of the Working 
Group. Members of the Working Group who are full-
time Federal officials may serve on the Working Group 
through designees. 

SEC. 4. Administration. (a) To the extent permitted by 
law and subject to the availability of appropriations, 
the National Archives and Records Administration 
shall provide the Working Group with funding, admin-
istrative services, facilities, staff, and other support 
services necessary for the performance of the functions 
of the Working Group. 

(b) The Working Group shall terminate 3 years from 
the date of this Executive order. 

WILLIAM J. CLINTON. 

EX. ORD. NO. 13392. IMPROVING AGENCY DISCLOSURE OF 
INFORMATION 

Ex. Ord. No. 13392, Dec. 14, 2005, 70 F.R. 75373, pro-
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, and to ensure appropriate agency disclosure 
of information, and consistent with the goals of section 
552 of title 5, United States Code, it is hereby ordered 
as follows: 

SECTION 1. Policy. 

(a) The effective functioning of our constitutional de-
mocracy depends upon the participation in public life 
of a citizenry that is well informed. For nearly four 
decades, the Freedom of Information Act (FOIA) [5 
U.S.C. 552] has provided an important means through 
which the public can obtain information regarding the 
activities of Federal agencies. Under the FOIA, the 
public can obtain records from any Federal agency, 
subject to the exemptions enacted by the Congress to 
protect information that must be held in confidence for 
the Government to function effectively or for other 
purposes. 

(b) FOIA requesters are seeking a service from the 
Federal Government and should be treated as such. Ac-
cordingly, in responding to a FOIA request, agencies 
shall respond courteously and appropriately. Moreover, 
agencies shall provide FOIA requesters, and the public 
in general, with citizen-centered ways to learn about 
the FOIA process, about agency records that are pub-
licly available (e.g., on the agency’s website), and 
about the status of a person’s FOIA request and appro-
priate information about the agency’s response. 

(c) Agency FOIA operations shall be both results-ori-
ented and produce results. Accordingly, agencies shall 
process requests under the FOIA in an efficient and ap-
propriate manner and achieve tangible, measurable im-
provements in FOIA processing. When an agency’s 
FOIA program does not produce such results, it should 
be reformed, consistent with available resources appro-
priated by the Congress and applicable law, to increase 
efficiency and better reflect the policy goals and objec-
tives of this order. 

(d) A citizen-centered and results-oriented approach 
will improve service and performance, thereby 
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strengthening compliance with the FOIA, and will help 
avoid disputes and related litigation. 

SEC. 2. Agency Chief FOIA Officers. 
(a) Designation. The head of each agency shall des-

ignate within 30 days of the date of this order a senior 
official of such agency (at the Assistant Secretary or 
equivalent level), to serve as the Chief FOIA Officer of 
that agency. The head of the agency shall promptly no-
tify the Director of the Office of Management and 
Budget (OMB Director) and the Attorney General of 
such designation and of any changes thereafter in such 
designation. 

(b) General Duties. The Chief FOIA Officer of each 
agency shall, subject to the authority of the head of 
the agency: 

(i) have agency-wide responsibility for efficient and 
appropriate compliance with the FOIA; 

(ii) monitor FOIA implementation throughout the 
agency, including through the use of meetings with the 
public to the extent deemed appropriate by the agen-
cy’s Chief FOIA Officer, and keep the head of the agen-
cy, the chief legal officer of the agency, and the Attor-
ney General appropriately informed of the agency’s 
performance in implementing the FOIA, including the 
extent to which the agency meets the milestones in the 
agency’s plan under section 3(b) of this order and train-
ing and reporting standards established consistent with 
applicable law and this order; 

(iii) recommend to the head of the agency such ad-
justments to agency practices, policies, personnel, and 
funding as may be necessary to carry out the policy set 
forth in section 1 of this order; 

(iv) review and report, through the head of the agen-
cy, at such times and in such formats as the Attorney 
General may direct, on the agency’s performance in im-
plementing the FOIA; and 

(v) facilitate public understanding of the purposes of 
the FOIA’s statutory exemptions by including concise 
descriptions of the exemptions in both the agency’s 
FOIA handbook issued under section 552(g) of title 5, 
United States Code, and the agency’s annual FOIA re-
port, and by providing an overview, where appropriate, 
of certain general categories of agency records to 
which those exemptions apply. 

(c) FOIA Requester Service Center and FOIA Public Liai-

sons. In order to ensure appropriate communication 
with FOIA requesters: 

(i) Each agency shall establish one or more FOIA Re-
quester Service Centers (Center), as appropriate, which 
shall serve as the first place that a FOIA requester can 
contact to seek information concerning the status of 
the person’s FOIA request and appropriate information 
about the agency’s FOIA response. The Center shall in-
clude appropriate staff to receive and respond to in-
quiries from FOIA requesters; 

(ii) The agency Chief FOIA Officer shall designate one 
or more agency officials, as appropriate, as FOIA Pub-
lic Liaisons, who may serve in the Center or who may 
serve in a separate office. FOIA Public Liaisons shall 
serve as supervisory officials to whom a FOIA requester 
can raise concerns about the service the FOIA re-
quester has received from the Center, following an ini-
tial response from the Center staff. FOIA Public Liai-
sons shall seek to ensure a service-oriented response to 
FOIA requests and FOIA-related inquiries. For exam-
ple, the FOIA Public Liaison shall assist, as appro-
priate, in reducing delays, increasing transparency and 
understanding of the status of requests, and resolving 
disputes. FOIA Public Liaisons shall report to the 
agency Chief FOIA Officer on their activities and shall 
perform their duties consistent with applicable law and 
agency regulations; 

(iii) In addition to the services to FOIA requesters 
provided by the Center and FOIA Public Liaisons, the 
agency Chief FOIA Officer shall also consider what 
other FOIA-related assistance to the public should ap-
propriately be provided by the agency; 

(iv) In establishing the Centers and designating FOIA 
Public Liaisons, the agency shall use, as appropriate, 
existing agency staff and resources. A Center shall have 

appropriate staff to receive and respond to inquiries 
from FOIA requesters; 

(v) As determined by the agency Chief FOIA Officer, 
in consultation with the FOIA Public Liaisons, each 
agency shall post appropriate information about its 
Center or Centers on the agency’s website, including 
contact information for its FOIA Public Liaisons. In 
the case of an agency without a website, the agency 
shall publish the information on the Firstgov.gov 
website or, in the case of any agency with neither a 
website nor the capability to post on the Firstgov.gov 
website, in the Federal Register; and 

(vi) The agency Chief FOIA Officer shall ensure that 
the agency has in place a method (or methods), includ-
ing through the use of the Center, to receive and re-
spond promptly and appropriately to inquiries from 
FOIA requesters about the status of their requests. The 
Chief FOIA Officer shall also consider, in consultation 
with the FOIA Public Liaisons, as appropriate, whether 
the agency’s implementation of other means (such as 
tracking numbers for requests, or an agency telephone 
or Internet hotline) would be appropriate for respond-
ing to status inquiries. 

SEC. 3. Review, Plan, and Report. 

(a) Review. Each agency’s Chief FOIA Officer shall 
conduct a review of the agency’s FOIA operations to 
determine whether agency practices are consistent 
with the policies set forth in section 1 of this order. In 
conducting this review, the Chief FOIA Officer shall: 

(i) evaluate, with reference to numerical and statis-
tical benchmarks where appropriate, the agency’s ad-
ministration of the FOIA, including the agency’s ex-
penditure of resources on FOIA compliance and the ex-
tent to which, if any, requests for records have not been 
responded to within the statutory time limit (backlog); 

(ii) review the processes and practices by which the 
agency assists and informs the public regarding the 
FOIA process; 

(iii) examine the agency’s: 
(A) use of information technology in responding to 

FOIA requests, including without limitation the 
tracking of FOIA requests and communication with 
requesters; 

(B) practices with respect to requests for expedited 
processing; and 

(C) implementation of multi-track processing if 
used by such agency; 
(iv) review the agency’s policies and practices relat-

ing to the availability of public information through 
websites and other means, including the use of websites 
to make available the records described in section 
552(a)(2) of title 5, United States Code; and 

(v) identify ways to eliminate or reduce its FOIA 
backlog, consistent with available resources and taking 
into consideration the volume and complexity of the 
FOIA requests pending with the agency. 

(b) Plan. 

(i) Each agency’s Chief FOIA Officer shall develop, in 
consultation as appropriate with the staff of the agency 
(including the FOIA Public Liaisons), the Attorney 
General, and the OMB Director, an agency-specific plan 
to ensure that the agency’s administration of the FOIA 
is in accordance with applicable law and the policies 
set forth in section 1 of this order. The plan, which 
shall be submitted to the head of the agency for ap-
proval, shall address the agency’s implementation of 
the FOIA during fiscal years 2006 and 2007. 

(ii) The plan shall include specific activities that the 
agency will implement to eliminate or reduce the agen-
cy’s FOIA backlog, including (as applicable) changes 
that will make the processing of FOIA requests more 
streamlined and effective, as well as increased reliance 
on the dissemination of records that can be made avail-
able to the public through a website or other means 
that do not require the public to make a request for the 
records under the FOIA. 

(iii) The plan shall also include activities to increase 
public awareness of FOIA processing, including as ap-
propriate, expanded use of the agency’s Center and its 
FOIA Public Liaisons. 
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(iv) The plan shall also include, taking appropriate 
account of the resources available to the agency and 
the mission of the agency, concrete milestones, with 
specific timetables and outcomes to be achieved, by 
which the head of the agency, after consultation with 
the OMB Director, shall measure and evaluate the 
agency’s success in the implementation of the plan. 

(c) Agency Reports to the Attorney General and OMB Di-

rector. 

(i) The head of each agency shall submit a report, no 
later than 6 months from the date of this order, to the 
Attorney General and the OMB Director that summa-
rizes the results of the review under section 3(a) of this 
order and encloses a copy of the agency’s plan under 
section 3(b) of this order. The agency shall publish a 
copy of the agency’s report on the agency’s website or, 
in the case of an agency without a website, on the 
Firstgov.gov website, or, in the case of any agency with 
neither a website nor the capability to publish on the 
Firstgov.gov website, in the Federal Register. 

(ii) The head of each agency shall include in the agen-
cy’s annual FOIA reports for fiscal years 2006 and 2007 
a report on the agency’s development and implementa-
tion of its plan under section 3(b) of this order and on 
the agency’s performance in meeting the milestones set 
forth in that plan, consistent with any related guide-
lines the Attorney General may issue under section 
552(e) of title 5, United States Code. 

(iii) If the agency does not meet a milestone in its 
plan, the head of the agency shall: 

(A) identify this deficiency in the annual FOIA re-
port to the Attorney General; 

(B) explain in the annual report the reasons for the 
agency’s failure to meet the milestone; 

(C) outline in the annual report the steps that the 
agency has already taken, and will be taking, to ad-
dress the deficiency; and 

(D) report this deficiency to the President’s Man-
agement Council. 
SEC. 4. Attorney General. 

(a) Report. The Attorney General, using the reports 
submitted by the agencies under subsection 3(c)(i) of 
this order and the information submitted by agencies 
in their annual FOIA reports for fiscal year 2005, shall 
submit to the President, no later than 10 months from 
the date of this order, a report on agency FOIA imple-
mentation. The Attorney General shall consult the 
OMB Director in the preparation of the report and shall 
include in the report appropriate recommendations on 
administrative or other agency actions for continued 
agency dissemination and release of public informa-
tion. The Attorney General shall thereafter submit two 
further annual reports, by June 1, 2007, and June 1, 2008, 
that provide the President with an update on the agen-
cies’ implementation of the FOIA and of their plans 
under section 3(b) of this order. 

(b) Guidance. The Attorney General shall issue such 
instructions and guidance to the heads of departments 
and agencies as may be appropriate to implement sec-
tions 3(b) and 3(c) of this order. 

SEC. 5. OMB Director. The OMB Director may issue 
such instructions to the heads of agencies as are nec-
essary to implement this order, other than sections 3(b) 
and 3(c) of this order. 

SEC. 6. Definitions. As used in this order: 
(a) the term ‘‘agency’’ has the same meaning as the 

term ‘‘agency’’ under section 552(f)(1) of title 5, United 
States Code; and 

(b) the term ‘‘record’’ has the same meaning as the 
term ‘‘record’’ under section 552(f)(2) of title 5, United 
States Code. 

SEC. 7. General Provisions. 

(a) The agency reviews under section 3(a) of this 
order and agency plans under section 3(b) of this order 
shall be conducted and developed in accordance with 
applicable law and applicable guidance issued by the 
President, the Attorney General, and the OMB Direc-
tor, including the laws and guidance regarding informa-
tion technology and the dissemination of information. 

(b) This order: 

(i) shall be implemented in a manner consistent with 
applicable law and subject to the availability of appro-
priations; 

(ii) shall not be construed to impair or otherwise af-
fect the functions of the OMB Director relating to 
budget, legislative, or administrative proposals; and 

(iii) is intended only to improve the internal manage-
ment of the executive branch and is not intended to, 
and does not, create any right or benefit, substantive 
or procedural, enforceable at law or in equity by a 
party against the United States, its departments, agen-
cies, instrumentalities, or entities, its officers or em-
ployees, or any other person. 

GEORGE W. BUSH. 

EX. ORD. NO. 13642. MAKING OPEN AND MACHINE READ-
ABLE THE NEW DEFAULT FOR GOVERNMENT INFORMA-
TION 

Ex. Ord. No. 13642, May 9, 2013, 78 F.R. 28111, provided: 
By the authority vested in me as President by the 

Constitution and the laws of the United States of 
America, it is hereby ordered as follows: 

SECTION 1. General Principles. Openness in government 
strengthens our democracy, promotes the delivery of 
efficient and effective services to the public, and con-
tributes to economic growth. As one vital benefit of 
open government, making information resources easy 
to find, accessible, and usable can fuel entrepreneur-
ship, innovation, and scientific discovery that improves 
Americans’ lives and contributes significantly to job 
creation. 

Decades ago, the U.S. Government made both weath-
er data and the Global Positioning System freely avail-
able. Since that time, American entrepreneurs and 
innovators have utilized these resources to create navi-
gation systems, weather newscasts and warning sys-
tems, location-based applications, precision farming 
tools, and much more, improving Americans’ lives in 
countless ways and leading to economic growth and job 
creation. In recent years, thousands of Government 
data resources across fields such as health and medi-
cine, education, energy, public safety, global develop-
ment, and finance have been posted in machine-read-
able form for free public use on Data.gov. Entre-
preneurs and innovators have continued to develop a 
vast range of useful new products and businesses using 
these public information resources, creating good jobs 
in the process. 

To promote continued job growth, Government effi-
ciency, and the social good that can be gained from 
opening Government data to the public, the default 
state of new and modernized Government information 
resources shall be open and machine readable. Govern-
ment information shall be managed as an asset 
throughout its life cycle to promote interoperability 
and openness, and, wherever possible and legally per-
missible, to ensure that data are released to the public 
in ways that make the data easy to find, accessible, 
and usable. In making this the new default state, exec-
utive departments and agencies (agencies) shall ensure 
that they safeguard individual privacy, confidentiality, 
and national security. 

SEC. 2. Open Data Policy. (a) The Director of the Of-
fice of Management and Budget (OMB), in consultation 
with the Chief Information Officer (CIO), Chief Tech-
nology Officer (CTO), and Administrator of the Office 
of Information and Regulatory Affairs (OIRA), shall 
issue an Open Data Policy to advance the management 
of Government information as an asset, consistent with 
my memorandum of January 21, 2009 (Transparency and 
Open Government), OMB Memorandum M–10–06 (Open 
Government Directive), OMB and National Archives 
and Records Administration Memorandum M–12–18 
(Managing Government Records Directive), the Office 
of Science and Technology Policy Memorandum of Feb-
ruary 22, 2013 (Increasing Access to the Results of Fed-
erally Funded Scientific Research), and the CIO’s strat-
egy entitled ‘‘Digital Government: Building a 21st Cen-
tury Platform to Better Serve the American People.’’ 
The Open Data Policy shall be updated as needed. 
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1 See References in Text note below. 

(b) Agencies shall implement the requirements of the 
Open Data Policy and shall adhere to the deadlines for 
specific actions specified therein. When implementing 
the Open Data Policy, agencies shall incorporate a full 
analysis of privacy, confidentiality, and security risks 
into each stage of the information lifecycle to identify 
information that should not be released. These review 
processes should be overseen by the senior agency offi-
cial for privacy. It is vital that agencies not release in-
formation if doing so would violate any law or policy, 
or jeopardize privacy, confidentiality, or national secu-
rity. 

SEC. 3. Implementation of the Open Data Policy. To fa-
cilitate effective Government-wide implementation of 
the Open Data Policy, I direct the following: 

(a) Within 30 days of the issuance of the Open Data 
Policy, the CIO and CTO shall publish an open online 
repository of tools and best practices to assist agencies 
in integrating the Open Data Policy into their oper-
ations in furtherance of their missions. The CIO and 
CTO shall regularly update this online repository as 
needed to ensure it remains a resource to facilitate the 
adoption of open data practices. 

(b) Within 90 days of the issuance of the Open Data 
Policy, the Administrator for Federal Procurement 
Policy, Controller of the Office of Federal Financial 
Management, CIO, and Administrator of OIRA shall 
work with the Chief Acquisition Officers Council, Chief 
Financial Officers Council, Chief Information Officers 
Council, and Federal Records Council to identify and 
initiate implementation of measures to support the in-
tegration of the Open Data Policy requirements into 
Federal acquisition and grant-making processes. Such 
efforts may include developing sample requirements 
language, grant and contract language, and workforce 
tools for agency acquisition, grant, and information 
management and technology professionals. 

(c) Within 90 days of the date of this order, the Chief 
Performance Officer (CPO) shall work with the Presi-
dent’s Management Council to establish a Cross-Agen-
cy Priority (CAP) Goal to track implementation of the 
Open Data Policy. The CPO shall work with agencies to 
set incremental performance goals, ensuring they have 
metrics and milestones in place to monitor advance-
ment toward the CAP Goal. Progress on these goals 
shall be analyzed and reviewed by agency leadership, 
pursuant to the GPRA Modernization Act of 2010 (Pub-
lic Law 111–352). 

(d) Within 180 days of the date of this order, agencies 
shall report progress on the implementation of the CAP 
Goal to the CPO. Thereafter, agencies shall report 
progress quarterly, and as appropriate. 

SEC. 4. General Provisions. (a) Nothing in this order 
shall be construed to impair or otherwise affect: 

(i) the authority granted by law to an executive de-
partment, agency, or the head thereof; or 

(ii) the functions of the Director of OMB relating to 
budgetary, administrative, or legislative proposals. 

(b) This order shall be implemented consistent with 
applicable law and subject to the availability of appro-
priations. 

(c) This order is not intended to, and does not, create 
any right or benefit, substantive or procedural, enforce-
able at law or in equity by any party against the 
United States, its departments, agencies, or entities, 
its officers, employees, or agents, or any other person. 

(d) Nothing in this order shall compel or authorize 
the disclosure of privileged information, law enforce-
ment information, national security information, per-
sonal information, or information the disclosure of 
which is prohibited by law. 

(e) Independent agencies are requested to adhere to 
this order. 

BARACK OBAMA. 

FREEDOM OF INFORMATION ACT 

Memorandum of President of the United States, Jan. 
21, 2009, 74 F.R. 4683, provided: 

Memorandum for the Heads of Executive Depart-
ments and Agencies 

A democracy requires accountability, and account-
ability requires transparency. As Justice Louis Bran-
deis wrote, ‘‘sunlight is said to be the best of disinfect-
ants.’’ In our democracy, the Freedom of Information 
Act (FOIA), which encourages accountability through 
transparency, is the most prominent expression of a 
profound national commitment to ensuring an open 
Government. At the heart of that commitment is the 
idea that accountability is in the interest of the Gov-
ernment and the citizenry alike. 

The Freedom of Information Act should be adminis-
tered with a clear presumption: In the face of doubt, 
openness prevails. The Government should not keep in-
formation confidential merely because public officials 
might be embarrassed by disclosure, because errors and 
failures might be revealed, or because of speculative or 
abstract fears. Nondisclosure should never be based on 
an effort to protect the personal interests of Govern-
ment officials at the expense of those they are supposed 
to serve. In responding to requests under the FOIA, ex-
ecutive branch agencies (agencies) should act promptly 
and in a spirit of cooperation, recognizing that such 
agencies are servants of the public. 

All agencies should adopt a presumption in favor of 
disclosure, in order to renew their commitment to the 
principles embodied in FOIA, and to usher in a new era 
of open Government. The presumption of disclosure 
should be applied to all decisions involving FOIA. 

The presumption of disclosure also means that agen-
cies should take affirmative steps to make information 
public. They should not wait for specific requests from 
the public. All agencies should use modern technology 
to inform citizens about what is known and done by 
their Government. Disclosure should be timely. 

I direct the Attorney General to issue new guidelines 
governing the FOIA to the heads of executive depart-
ments and agencies, reaffirming the commitment to ac-
countability and transparency, and to publish such 
guidelines in the Federal Register. In doing so, the At-
torney General should review FOIA reports produced by 
the agencies under Executive Order 13392 of December 
14, 2005. I also direct the Director of the Office of Man-
agement and Budget to update guidance to the agencies 
to increase and improve information dissemination to 
the public, including through the use of new tech-
nologies, and to publish such guidance in the Federal 
Register. 

This memorandum does not create any right or ben-
efit, substantive or procedural, enforceable at law or in 
equity by any party against the United States, its de-
partments, agencies, or entities, its officers, employ-
ees, or agents, or any other person. 

The Director of the Office of Management and Budget 
is hereby authorized and directed to publish this memo-
randum in the Federal Register. 

BARACK OBAMA. 

§ 552a. Records maintained on individuals 

(a) DEFINITIONS.—For purposes of this sec-
tion—

(1) the term ‘‘agency’’ means agency as de-
fined in section 552(e) 1 of this title; 

(2) the term ‘‘individual’’ means a citizen of 
the United States or an alien lawfully admit-
ted for permanent residence; 

(3) the term ‘‘maintain’’ includes maintain, 
collect, use, or disseminate; 

(4) the term ‘‘record’’ means any item, col-
lection, or grouping of information about an 
individual that is maintained by an agency, 
including, but not limited to, his education, fi-
nancial transactions, medical history, and 
criminal or employment history and that con-
tains his name, or the identifying number, 
symbol, or other identifying particular as-
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(4) A brief explanation of any changes in law 
that have affected the responsibilities of the 
agency under this section.

(k) Nothing herein expands or limits the 
present rights of any person under section 552 of 
this title, except that the exemptions set forth 
in subsection (c) of this section shall govern in 
the case of any request made pursuant to sec-
tion 552 to copy or inspect the transcripts, re-
cordings, or minutes described in subsection (f) 
of this section. The requirements of chapter 33 
of title 44, United States Code, shall not apply to 
the transcripts, recordings, and minutes de-
scribed in subsection (f) of this section. 

(l) This section does not constitute authority 
to withhold any information from Congress, and 
does not authorize the closing of any agency 
meeting or portion thereof required by any 
other provision of law to be open. 

(m) Nothing in this section authorizes any 
agency to withhold from any individual any 
record, including transcripts, recordings, or 
minutes required by this section, which is other-
wise accessible to such individual under section 
552a of this title. 

(Added Pub. L. 94–409, § 3(a), Sept. 13, 1976, 90 
Stat. 1241; amended Pub. L. 104–66, title III, 
§ 3002, Dec. 21, 1995, 109 Stat. 734.)

Editorial Notes 

REFERENCES IN TEXT 

Section 552(e) of this title, referred to in subsec. 
(a)(1), was redesignated section 552(f) of this title by 
section 1802(b) of Pub. L. 99–570. 

180 days after the date of enactment of this section, 
referred to in subsec. (g), means 180 days after the date 
of enactment of Pub. L. 94–409, which was approved 
Sept. 13, 1976. 

AMENDMENTS 

1995—Subsec. (j). Pub. L. 104–66 amended subsec. (j) 
generally. Prior to amendment, subsec. (j) read as fol-
lows: ‘‘Each agency subject to the requirements of this 
section shall annually report to Congress regarding its 
compliance with such requirements, including a tabula-
tion of the total number of agency meetings open to 
the public, the total number of meetings closed to the 
public, the reasons for closing such meetings, and a de-
scription of any litigation brought against the agency 
under this section, including any costs assessed against 
the agency in such litigation (whether or not paid by 
the agency).’’

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Pub. L. 94–409, § 6, Sept. 13, 1976, 90 Stat. 1248, provided 
that: 

‘‘(a) Except as provided in subsection (b) of this sec-
tion, the provisions of this Act [see Short Title note set 
out below] shall take effect 180 days after the date of 
its enactment [Sept. 13, 1976]. 

‘‘(b) Subsection (g) of section 552b of title 5, United 
States Code, as added by section 3(a) of this Act, shall 
take effect upon enactment [Sept. 13, 1976].’’

SHORT TITLE OF 1976 AMENDMENT 

Pub. L. 94–409, § 1, Sept. 13, 1976, 90 Stat. 1241, pro-
vided: ‘‘That this Act [enacting this section, amending 
sections 551, 552, 556, and 557 of this title, section 10 of 
Pub. L. 92–463, set out in the Appendix to this title, and 
section 410 of Title 39, and enacting provisions set out 
as notes under this section] may be cited as the ‘Gov-
ernment in the Sunshine Act’.’’

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 
of law requiring submittal to Congress of any annual, 
semiannual, or other regular periodic report listed in 
House Document No. 103–7 (in which the report required 
by subsec. (j) of this section is listed on page 151), see 
section 3003 of Pub. L. 104–66, as amended, set out as a 
note under section 1113 of Title 31, Money and Finance. 

TERMINATION OF ADMINISTRATIVE CONFERENCE OF 
UNITED STATES 

For termination of Administrative Conference of 
United States, see provision of title IV of Pub. L. 
104–52, set out as a note preceding section 591 of this 
title. 

DECLARATION OF POLICY AND STATEMENT OF PURPOSE 

Pub. L. 94–409, § 2, Sept. 13, 1976, 90 Stat. 1241, provided 
that: ‘‘It is hereby declared to be the policy of the 
United States that the public is entitled to the fullest 
practicable information regarding the decisionmaking 
processes of the Federal Government. It is the purpose 
of this Act [see Short Title note set out above] to pro-
vide the public with such information while protecting 
the rights of individuals and the ability of the Govern-
ment to carry out its responsibilities.’’

§ 553. Rule making 

(a) This section applies, according to the pro-
visions thereof, except to the extent that there 
is involved—

(1) a military or foreign affairs function of 
the United States; or 

(2) a matter relating to agency management 
or personnel or to public property, loans, 
grants, benefits, or contracts.

(b) General notice of proposed rule making 
shall be published in the Federal Register, un-
less persons subject thereto are named and ei-
ther personally served or otherwise have actual 
notice thereof in accordance with law. The no-
tice shall include—

(1) a statement of the time, place, and na-
ture of public rule making proceedings; 

(2) reference to the legal authority under 
which the rule is proposed; and 

(3) either the terms or substance of the pro-
posed rule or a description of the subjects and 
issues involved.

Except when notice or hearing is required by 
statute, this subsection does not apply—

(A) to interpretative rules, general state-
ments of policy, or rules of agency organiza-
tion, procedure, or practice; or 

(B) when the agency for good cause finds 
(and incorporates the finding and a brief state-
ment of reasons therefor in the rules issued) 
that notice and public procedure thereon are 
impracticable, unnecessary, or contrary to the 
public interest.

(c) After notice required by this section, the 
agency shall give interested persons an oppor-
tunity to participate in the rule making through 
submission of written data, views, or arguments 
with or without opportunity for oral presen-
tation. After consideration of the relevant mat-
ter presented, the agency shall incorporate in 
the rules adopted a concise general statement of 
their basis and purpose. When rules are required 
by statute to be made on the record after oppor-
tunity for an agency hearing, sections 556 and 
557 of this title apply instead of this subsection. 
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1 So in original. 

(d) The required publication or service of a 
substantive rule shall be made not less than 30 
days before its effective date, except—

(1) a substantive rule which grants or recog-
nizes an exemption or relieves a restriction; 

(2) interpretative rules and statements of 
policy; or 

(3) as otherwise provided by the agency for 
good cause found and published with the rule.

(e) Each agency shall give an interested person 
the right to petition for the issuance, amend-
ment, or repeal of a rule. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 383.)

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and

Statutes at Large 

.................. 5 U.S.C. 1003. June 11, 1946, ch. 324, § 4, 60 

Stat. 238. 

In subsection (a)(1), the words ‘‘or naval’’ are omitted 
as included in ‘‘military’’. 

In subsection (b), the word ‘‘when’’ is substituted for 
‘‘in any situation in which’’. 

In subsection (c), the words ‘‘for oral presentation’’ 
are substituted for ‘‘to present the same orally in any 
manner’’. The words ‘‘sections 556 and 557 of this title 
apply instead of this subsection’’ are substituted for 
‘‘the requirements of sections 1006 and 1007 of this title 
shall apply in place of the provisions of this sub-
section’’. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface to the report.

Editorial Notes 

CODIFICATION 

Section 553 of former Title 5, Executive Departments 
and Government Officers and Employees, was trans-
ferred to section 2245 of Title 7, Agriculture.

Executive Documents 

EXECUTIVE ORDER NO. 12044

Ex. Ord. No. 12044, Mar. 23, 1978, 43 F.R. 12661, as 
amended by Ex. Ord. No. 12221, June 27, 1980, 45 F.R. 
44249, which related to the improvement of Federal reg-
ulations, was revoked by Ex. Ord. No. 12291, Feb. 17, 
1981, 46 F.R. 13193, formerly set out as a note under sec-
tion 601 of this title. 

§ 554. Adjudications 

(a) This section applies, according to the pro-
visions thereof, in every case of adjudication re-
quired by statute to be determined on the record 
after opportunity for an agency hearing, except 
to the extent that there is involved—

(1) a matter subject to a subsequent trial of 
the law and the facts de novo in a court; 

(2) the selection or tenure of an employee, 
except a 1 administrative law judge appointed 
under section 3105 of this title; 

(3) proceedings in which decisions rest solely 
on inspections, tests, or elections; 

(4) the conduct of military or foreign affairs 
functions; 

(5) cases in which an agency is acting as an 
agent for a court; or 

(6) the certification of worker representa-
tives.

(b) Persons entitled to notice of an agency 
hearing shall be timely informed of—

(1) the time, place, and nature of the hear-
ing; 

(2) the legal authority and jurisdiction under 
which the hearing is to be held; and 

(3) the matters of fact and law asserted.

When private persons are the moving parties, 
other parties to the proceeding shall give 
prompt notice of issues controverted in fact or 
law; and in other instances agencies may by rule 
require responsive pleading. In fixing the time 
and place for hearings, due regard shall be had 
for the convenience and necessity of the parties 
or their representatives. 

(c) The agency shall give all interested parties 
opportunity for—

(1) the submission and consideration of 
facts, arguments, offers of settlement, or pro-
posals of adjustment when time, the nature of 
the proceeding, and the public interest permit; 
and 

(2) to the extent that the parties are unable 
so to determine a controversy by consent, 
hearing and decision on notice and in accord-
ance with sections 556 and 557 of this title.

(d) The employee who presides at the recep-
tion of evidence pursuant to section 556 of this 
title shall make the recommended decision or 
initial decision required by section 557 of this 
title, unless he becomes unavailable to the agen-
cy. Except to the extent required for the disposi-
tion of ex parte matters as authorized by law, 
such an employee may not—

(1) consult a person or party on a fact in 
issue, unless on notice and opportunity for all 
parties to participate; or 

(2) be responsible to or subject to the super-
vision or direction of an employee or agent en-
gaged in the performance of investigative or 
prosecuting functions for an agency.

An employee or agent engaged in the perform-
ance of investigative or prosecuting functions 
for an agency in a case may not, in that or a fac-
tually related case, participate or advise in the 
decision, recommended decision, or agency re-
view pursuant to section 557 of this title, except 
as witness or counsel in public proceedings. This 
subsection does not apply—

(A) in determining applications for initial li-
censes; 

(B) to proceedings involving the validity or 
application of rates, facilities, or practices of 
public utilities or carriers; or 

(C) to the agency or a member or members 
of the body comprising the agency.

(e) The agency, with like effect as in the case 
of other orders, and in its sound discretion, may 
issue a declaratory order to terminate a con-
troversy or remove uncertainty. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 384; Pub. L. 
95–251, § 2(a)(1), Mar. 27, 1978, 92 Stat. 183.)

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and

Statutes at Large 

.................. 5 U.S.C. 1004. June 11, 1946, ch. 324, § 5, 60 

Stat. 239. 
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vides that the action meanwhile is inoperative, 
for an appeal to superior agency authority. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 392.)

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and

Statutes at Large 

.................. 5 U.S.C. 1009(c). June 11, 1946, ch. 324, § 10(c), 

60 Stat. 243. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface of this report. 

§ 705. Relief pending review 

When an agency finds that justice so requires, 
it may postpone the effective date of action 
taken by it, pending judicial review. On such 
conditions as may be required and to the extent 
necessary to prevent irreparable injury, the re-
viewing court, including the court to which a 
case may be taken on appeal from or on applica-
tion for certiorari or other writ to a reviewing 
court, may issue all necessary and appropriate 
process to postpone the effective date of an 
agency action or to preserve status or rights 
pending conclusion of the review proceedings. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and

Statutes at Large 

.................. 5 U.S.C. 1009(d). June 11, 1946, ch. 324, § 10(d), 

60 Stat. 243. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface of this report. 

§ 706. Scope of review 

To the extent necessary to decision and when 
presented, the reviewing court shall decide all 
relevant questions of law, interpret constitu-
tional and statutory provisions, and determine 
the meaning or applicability of the terms of an 
agency action. The reviewing court shall—

(1) compel agency action unlawfully with-
held or unreasonably delayed; and 

(2) hold unlawful and set aside agency ac-
tion, findings, and conclusions found to be—

(A) arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with 
law; 

(B) contrary to constitutional right, 
power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory 
right; 

(D) without observance of procedure re-
quired by law; 

(E) unsupported by substantial evidence in 
a case subject to sections 556 and 557 of this 
title or otherwise reviewed on the record of 
an agency hearing provided by statute; or 

(F) unwarranted by the facts to the extent 
that the facts are subject to trial de novo by 
the reviewing court.

In making the foregoing determinations, the 
court shall review the whole record or those 
parts of it cited by a party, and due account 
shall be taken of the rule of prejudicial error. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and

Statutes at Large 

.................. 5 U.S.C. 1009(e). June 11, 1946, ch. 324, § 10(e), 

60 Stat. 243. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface of this report.

Statutory Notes and Related Subsidiaries 

ABBREVIATION OF RECORD 

Pub. L. 85–791, Aug. 28, 1958, 72 Stat. 941, which au-
thorized abbreviation of record on review or enforce-
ment of orders of administrative agencies and review 
on the original papers, provided, in section 35 thereof, 
that: ‘‘This Act [see Tables for classification] shall not 
be construed to repeal or modify any provision of the 
Administrative Procedure Act [see Short Title note set 
out preceding section 551 of this title].’’

CHAPTER 8—CONGRESSIONAL REVIEW OF 
AGENCY RULEMAKING 

Sec. 

801. Congressional review. 
802. Congressional disapproval procedure. 
803. Special rule on statutory, regulatory, and ju-

dicial deadlines. 
804. Definitions. 
805. Judicial review. 
806. Applicability; severability. 
807. Exemption for monetary policy. 
808. Effective date of certain rules. 

§ 801. Congressional review 

(a)(1)(A) Before a rule can take effect, the Fed-
eral agency promulgating such rule shall submit 
to each House of the Congress and to the Comp-
troller General a report containing—

(i) a copy of the rule; 
(ii) a concise general statement relating to 

the rule, including whether it is a major rule; 
and 

(iii) the proposed effective date of the rule.

(B) On the date of the submission of the report 
under subparagraph (A), the Federal agency pro-
mulgating the rule shall submit to the Comp-
troller General and make available to each 
House of Congress—

(i) a complete copy of the cost-benefit anal-
ysis of the rule, if any; 

(ii) the agency’s actions relevant to sections 
603, 604, 605, 607, and 609; 

(iii) the agency’s actions relevant to sec-
tions 202, 203, 204, and 205 of the Unfunded 
Mandates Reform Act of 1995; and 

(iv) any other relevant information or re-
quirements under any other Act and any rel-
evant Executive orders.

(C) Upon receipt of a report submitted under 
subparagraph (A), each House shall provide cop-
ies of the report to the chairman and ranking 
member of each standing committee with juris-
diction under the rules of the House of Rep-
resentatives or the Senate to report a bill to 
amend the provision of law under which the rule 
is issued. 

(2)(A) The Comptroller General shall provide a 
report on each major rule to the committees of 
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tity and quality of educational services and op-
portunities which will permit Indian children to 
compete and excel in the life areas of their 
choice, and to achieve the measure of self-deter-
mination essential to their social and economic 
well-being. 

(Pub. L. 93–638, § 3, Jan. 4, 1975, 88 Stat. 2203; Pub. 
L. 100–472, title I, § 102, Oct. 5, 1988, 102 Stat. 
2285.)

Editorial Notes 

CODIFICATION 

Section was formerly classified to section 450a of this 
title prior to editorial reclassification and renumbering 
as this section. 

AMENDMENTS 

1988—Subsec. (b). Pub. L. 100–472 added subsec. (b) and 
struck out former subsec. (b) which read as follows: 
‘‘The Congress declares its commitment to the mainte-
nance of the Federal Government’s unique and con-
tinuing relationship with and responsibility to the In-
dian people through the establishment of a meaningful 
Indian self-determination policy which will permit an 
orderly transition from Federal domination of pro-
grams for and services to Indians to effective and 
meaningful participation by the Indian people in the 
planning, conduct, and administration of those pro-
grams and services.’’

§ 5303. Tribal and Federal advisory committees 

Notwithstanding any other provision of law 
(including any regulation), the Secretary of the 
Interior and the Secretary of Health and Human 
Services are authorized to jointly establish and 
fund advisory committees or other advisory bod-
ies composed of members of Indian tribes or 
members of Indian tribes and representatives of 
the Federal Government to ensure tribal partici-
pation in the implementation of the Indian Self-
Determination and Education Assistance Act 
(Public Law 93–638) [25 U.S.C. 5301 et seq.]. 

(Pub. L. 101–644, title II, § 204, as added Pub. L. 
103–435, § 22(b), Nov. 2, 1994, 108 Stat. 4575.)

Editorial Notes 

REFERENCES IN TEXT 

The Indian Self-Determination and Education Assist-
ance Act, referred to in text, is Pub. L. 93–638, Jan. 4, 
1975, 88 Stat. 2203, which is classified principally to this 
chapter. For complete classification of this Act to the 
Code, see Short Title note set out under section 5301 of 
this title and Tables. 

CODIFICATION 

Section was enacted as part of the Indian Self-Deter-
mination and Education Assistance Act Amendments 
of 1990, and not as part of the Indian Self-Determina-
tion and Education Assistance Act which comprises 
this chapter. 

Section was formerly classified to section 450a–1 of 
this title prior to editorial reclassification and renum-
bering as this section. 

§ 5304. Definitions 

For purposes of this chapter, the term—
(a) ‘‘construction programs’’ means pro-

grams for the planning, design, construction, 
repair, improvement, and expansion of build-
ings or facilities, including, but not limited to, 
housing, law enforcement and detention facili-

ties, sanitation and water systems, roads, 
schools, administration and health facilities, 
irrigation and agricultural work, and water 
conservation, flood control, or port facilities; 

(b) ‘‘contract funding base’’ means the base 
level from which contract funding needs are 
determined, including all contract costs; 

(c) ‘‘direct program costs’’ means costs that 
can be identified specifically with a particular 
contract objective; 

(d) ‘‘Indian’’ means a person who is a mem-
ber of an Indian tribe; 

(e) ‘‘Indian tribe’’ or ‘‘Indian Tribe’’ means 
any Indian tribe, band, nation, or other orga-
nized group or community, including any 
Alaska Native village or regional or village 
corporation as defined in or established pursu-
ant to the Alaska Native Claims Settlement 
Act (85 Stat. 688) [43 U.S.C. 1601 et seq.], which 
is recognized as eligible for the special pro-
grams and services provided by the United 
States to Indians because of their status as In-
dians; 

(f) ‘‘indirect costs’’ means costs incurred for 
a common or joint purpose benefiting more 
than one contract objective, or which are not 
readily assignable to the contract objectives 
specifically benefited without effort dispropor-
tionate to the results achieved; 

(g) ‘‘indirect cost rate’’ means the rate ar-
rived at through negotiation between an In-
dian tribe or tribal organization and the ap-
propriate Federal agency; 

(h) ‘‘mature contract’’ means a self-deter-
mination contract that has been continuously 
operated by a tribal organization for three or 
more years, and for which there are no signifi-
cant and material audit exceptions in the an-
nual financial audit of the tribal organization: 
Provided, That upon the request of a tribal or-
ganization or the tribal organization’s Indian 
tribe for purposes of section 5321(a) of this 
title, a contract of the tribal organization 
which meets this definition shall be considered 
to be a mature contract; 

(i) ‘‘Secretary’’, unless otherwise designated, 
means either the Secretary of Health and 
Human Services or the Secretary of the Inte-
rior or both; 

(j) ‘‘self-determination contract’’ means a 
contract entered into under subchapter I (or a 
grant or cooperative agreement used under 
section 5308 of this title) between a Tribal or-
ganization and the appropriate Secretary for 
the planning, conduct, and administration of 
programs or services that are otherwise pro-
vided to Indian Tribes and members of Indian 
Tribes pursuant to Federal law, subject to the 
condition that, except as provided in section 
5324(a)(3) of this title, no contract entered into 
under subchapter I (or grant or cooperative 
agreement used under section 5308 of this 
title) shall be—

(1) considered to be a procurement con-
tract; or 

(2) except as provided in section 5328(a)(1) 
of this title, subject to any Federal procure-
ment law (including regulations);

(k) ‘‘State education agency’’ means the 
State board of education or other agency or 
officer primarily responsible for supervision 
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1 So in original. Probably should be followed by a comma. 

by the State of public elementary and sec-
ondary schools, or, if there is no such officer 
or agency, an officer or agency designated by 
the Governor or by State law; 

(l) ‘‘Tribal organization’’ or ‘‘tribal organiza-
tion’’ means the recognized governing body of 
any Indian tribe; any legally established orga-
nization of Indians which is controlled, sanc-
tioned, or chartered by such governing body or 
which is democratically elected by the adult 
members of the Indian community to be 
served by such organization and which in-
cludes the maximum participation of Indians 
in all phases of its activities: Provided, That in 
any case where a contract is let or grant made 
to an organization to perform services bene-
fiting more than one Indian tribe, the ap-
proval of each such Indian tribe shall be a pre-
requisite to the letting or making of such con-
tract or grant; and 

(m) ‘‘construction contract’’ means a fixed-
price or cost-reimbursement self-determina-
tion contract for a construction project, ex-
cept that such term does not include any con-
tract—

(1) that is limited to providing planning 
services and construction management serv-
ices (or a combination of such services); 

(2) for the Housing Improvement Program 
or roads maintenance program of the Bureau 
of Indian Affairs administered by the Sec-
retary of the Interior; or 

(3) for the health facility maintenance and 
improvement program administered by the 
Secretary of Health and Human Services. 

(Pub. L. 93–638, § 4, Jan. 4, 1975, 88 Stat. 2204; Pub. 
L. 100–472, title I, § 103, Oct. 5, 1988, 102 Stat. 2286; 
Pub. L. 100–581, title II, § 208, Nov. 1, 1988, 102 
Stat. 2940; Pub. L. 101–301, § 2(a)(1)–(3), May 24, 
1990, 104 Stat. 206; Pub. L. 101–644, title II, 
§ 202(1), (2), Nov. 29, 1990, 104 Stat. 4665; Pub. L. 
103–413, title I, § 102(1), Oct. 25, 1994, 108 Stat. 
4250; Pub. L. 116–180, title II, § 201(a), Oct. 21, 
2020, 134 Stat. 878.)

Editorial Notes 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this Act’’, meaning Pub. L. 93–638, Jan. 4, 1975, 88 Stat. 
2203, known as the Indian Self-Determination and Edu-
cation Assistance Act, which is classified principally to 
this chapter. For complete classification of this Act to 
the Code, see Short Title note set out under section 
5301 of this title and Tables. 

The Alaska Native Claims Settlement Act, referred 
to in subsec. (e), is Pub. L. 92–203, Dec. 18, 1971, 85 Stat. 
688, which is classified generally to chapter 33 (§ 1601 et 
seq.) of Title 43, Public Lands. For complete classifica-
tion of this Act to the Code, see Short Title note set 
out under section 1601 of Title 43, and Tables. 

Subchapter I, referred to in subsec. (j), was in the 
original ‘‘title I’’, meaning title I of Pub. L. 93–638, 
known as the Indian Self-Determination Act, which is 
classified principally to subchapter I (§ 5321 et seq.) of 
this chapter. For complete classification of title I to 
the Code, see Short Title note set out under section 
5301 of this title and Tables. 

CODIFICATION 

Section was formerly classified to section 450b of this 
title prior to editorial reclassification and renumbering 
as this section. 

AMENDMENTS 

2020—Subsec. (e). Pub. L. 116–180, § 201(a)(2)(A), sub-
stituted ‘‘ ‘Indian tribe’ or ‘Indian Tribe’ means’’ for 
‘‘ ‘Indian tribe’ means’’. 

Subsec. (j). Pub. L. 116–180, § 201(a)(1), added subsec. (j) 
and struck out former subsec. (j) which defined ‘‘self-
determination contract’’. 

Subsec. (l). Pub. L. 116–180, § 201(a)(2)(B), substituted 
‘‘ ‘Tribal organization’ or ‘tribal organization’ means’’ 
for ‘‘ ‘tribal organization’ means’’. 

1994—Subsec. (g). Pub. L. 103–413, § 102(1)(A), sub-
stituted ‘‘indirect cost rate’’ for ‘‘indirect costs rate’’. 

Subsec. (m). Pub. L. 103–413, § 102(1)(B)–(D), added sub-
sec. (m). 

1990—Subsec. (e). Pub. L. 101–301, § 2(a)(1), inserted a 
comma before ‘‘which is recognized’’. 

Subsec. (h). Pub. L. 101–644, § 202(1), struck out ‘‘in ex-
istence on October 5, 1988,’’ before ‘‘which meets this 
definition’’. 

Subsec. (j). Pub. L. 101–644, § 202(2), substituted ‘‘con-
tract (or grant or cooperative agreement utilized under 
section 5308 of this title) entered’’ for ‘‘contract en-
tered’’ in two places. 

Pub. L. 101–301, § 2(a)(2), (3), substituted ‘‘under this 
chapter’’ for ‘‘pursuant to this Act’’ in two places and 
struck out ‘‘the’’ before ‘‘Secretary’’. 

1988—Pub. L. 100–472 amended section generally, sub-
stituting subsecs. (a) to (l) for former subsecs. (a) to (d) 
and (f) which defined ‘‘Indian’’, ‘‘Indian tribe’’, ‘‘Tribal 
organization’’, ‘‘Secretary’’, and ‘‘State education 
agency’’. 

Subsec. (h). Pub. L. 100–581, § 208(a)(1), substituted ‘‘by 
a tribal organization’’ for ‘‘by tribal organization’’. 

Pub. L. 100–581, § 208(a)(2), which directed the amend-
ment of subsec. (h) by substituting ‘‘a tribal organiza-
tion or the tribal organization’s Indian tribe for pur-
poses of section 5321(a) of this title’’ for ‘‘a tribal orga-
nization or a tribal governing body’’ was executed by 
substituting the new language for ‘‘a tribal organiza-
tion or tribal governing body’’ to reflect the probable 
intent of Congress. 

Subsec. (j). Pub. L. 100–581, § 208(b), substituted ‘‘the 
Secretary for the planning’’ for ‘‘Secretary the plan-
ning’’ and ‘‘except as provided the last proviso in sec-
tion 5324(a) of this title, no contract’’ for ‘‘no con-
tract’’. 

§ 5305. Reporting and audit requirements for re-
cipients of Federal financial assistance 

(a) Maintenance of records 

(1) Each recipient of Federal financial assist-
ance under this chapter shall keep such records 
as the appropriate Secretary shall prescribe by 
regulation promulgated under sections 552 and 
553 of title 5, including records which fully dis-
close—

(A) the amount and disposition by such re-
cipient of the proceeds of such assistance, 

(B) the cost of the project or undertaking in 
connection with which such assistance is 
given or used, 

(C) the amount of that portion of the cost of 
the project or undertaking supplied by other 
sources, and 

(D) such other information as will facilitate 
an effective audit.

(2) For the purposes of this subsection, such 
records for a mature contract shall consist of 
quarterly financial statements for the purpose 
of accounting for Federal funds, the annual sin-
gle-agency audit required by chapter 75 of title 
31 1 and a brief annual program report. 
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1 See References in Text note below. 

tion, the Secretary shall add the indirect cost funding 
amount awarded for a self-determination contract to 
the amount awarded for direct program funding for the 
first year and, subject to adjustments in the amount of 
direct program costs for the contract, for each subse-
quent year that the program remains continuously 
under contract.’’

Subsec. (i). Pub. L. 103–413, § 102(18), added subsec. (i) 
and struck out former subsec. (i) which read as follows: 
‘‘Within one month after October 5, 1988, the Secretary 
is mandated to establish a team in each area of the Bu-
reau of Indian Affairs which consists of agency per-
sonnel (area personnel in the Navajo Area and in the 
case of Indian tribes not served by an agency) and trib-
al representatives for the purpose of analyzing the ‘In-
dian Priority System’ and other aspects of the budg-
eting and funding allocation process of the Bureau of 
Indian Affairs for the purpose of making a report to 
Congress with appropriate recommendations for 
changes and legislative actions to achieve greater trib-
al decision-making authority over the use of funds ap-
propriated for the benefit of the tribes and their mem-
bers. The report along with the analysis, findings and 
recommendations of the area teams shall be submitted 
to Congress within six months of October 5, 1988. The 
Secretary may submit to Congress separate comments 
on the information and recommendations on the re-
port.’’

Subsecs. (j) to (o). Pub. L. 103–413, § 102(19), added sub-
secs. (j) to (o). 

1990—Subsec. (e). Pub. L. 101–644 substituted ‘‘1992’’ 
for ‘‘1988’’. 

Subsec. (f). Pub. L. 101–301, § 2(a)(8), substituted 
‘‘prior to enactment of chapter 75 of title 31’’ for ‘‘prior 
to enactment of the Single Agency Audit Act of 1984 
(chapter 75 of title 31)’’, which for purposes of codifica-
tion was translated as ‘‘prior to October 19, 1984’’, re-
quiring no change in text. 

Subsec. (i). Pub. L. 101–301, § 2(a)(9), substituted 
‘‘agency personnel (area personnel in the Navajo Area 
and in the case of Indian tribes not served by an agen-
cy)’’ for ‘‘agency personnel’’. 

§ 5326. Indian Health Service: availability of 
funds for Indian self-determination or self-
governance contract or grant support costs 

Before, on, and after October 21, 1998, and not-
withstanding any other provision of law, funds 
available to the Indian Health Service in this 
Act or any other Act for Indian self-determina-
tion or self-governance contract or grant sup-
port costs may be expended only for costs di-
rectly attributable to contracts, grants and 
compacts pursuant to the Indian Self-Deter-
mination Act [25 U.S.C. 5321 et seq.] and no 
funds appropriated by this or any other Act 
shall be available for any contract support costs 
or indirect costs associated with any contract, 
grant, cooperative agreement, self-governance 
compact, or funding agreement entered into be-
tween an Indian tribe or tribal organization and 
any entity other than the Indian Health Service. 

(Pub. L. 105–277, div. A, § 101(e) [title II], Oct. 21, 
1998, 112 Stat. 2681–231, 2681–280.)

Editorial Notes 

REFERENCES IN TEXT 

The Indian Self-Determination Act, referred to in 
text, is title I of Pub. L. 93–638, Jan. 4, 1975, 88 Stat. 
2206, which is classified principally to this subchapter 
(§ 5321 et seq.). For complete classification of this Act 
to the Code, see Short Title note set out under section 
5301 of this title and Tables. 

CODIFICATION 

Section was enacted as part of the Department of the 
Interior and Related Agencies Appropriations Act, 1999, 

and also as part of the Omnibus Consolidated and 
Emergency Supplemental Appropriations Act, 1999, and 
not as part of the Indian Self-Determination and Edu-
cation Assistance Act which comprises this chapter. 

Section was formerly classified to section 450j–2 of 
this title prior to editorial reclassification and renum-
bering as this section. 

§ 5327. Department of the Interior: availability of 
funds for Indian self-determination or self-
governance contract or grant support costs 

Notwithstanding any other provision of law, 
including but not limited to the Indian Self-De-
termination Act of 1975, as amended [25 U.S.C. 
5321 et seq.], on and after November 29, 1999, 
funds available to the Department of the Inte-
rior for Indian self-determination or self-govern-
ance contract or grant support costs may be ex-
pended only for costs directly attributable to 
contracts, grants and compacts pursuant to the 
Indian Self-Determination Act of 1975 and on 
and after November 29, 1999, funds appropriated 
in this title 1 shall not be available for any con-
tract support costs or indirect costs associated 
with any contract, grant, cooperative agree-
ment, self-governance compact or funding agree-
ment entered into between an Indian tribe or 
tribal organization and any entity other than an 
agency of the Department of the Interior. 

(Pub. L. 106–113, div. B, § 1000(a)(3) [title I, § 113], 
Nov. 29, 1999, 113 Stat. 1535, 1501A–157.)

Editorial Notes 

REFERENCES IN TEXT 

The Indian Self-Determination Act of 1975, referred to 
in text, probably means the Indian Self-Determination 
Act, title I of Pub. L. 93–638, Jan. 4, 1975, 88 Stat. 2206, 
which is classified principally to this subchapter (§ 5321 
et seq.). For complete classification of this Act to the 
Code, see Short Title note set out under section 5301 of 
this title and Tables. 

This title, referred to in text, is title I of the Depart-
ment of the Interior and Related Agencies Appropria-
tions Act, 2000, as enacted by Pub. L. 106–113, div. B, 
§ 1000(a)(3), Nov. 29, 1999, 113 Stat. 1535, 1501A–135. For 
complete classification of this title to the Code, see Ta-
bles. 

CODIFICATION 

Section was enacted as part of the Department of the 
Interior and Related Agencies Appropriations Act, 2000, 
and not as part of the Indian Self-Determination and 
Education Assistance Act which comprises this chap-
ter. 

Section was formerly classified to section 450j–3 of 
this title prior to editorial reclassification and renum-
bering as this section.

Statutory Notes and Related Subsidiaries 

SIMILAR PROVISIONS 

Similar provisions were contained in Pub. L. 105–277, 
div. A, § 101(e) [title I, § 114], Oct. 21, 1998, 112 Stat. 
2681–231, 2681–255. 

§ 5328. Rules and regulations 

(a) Authority of Secretaries of the Interior and of 
Health and Human Services to promulgate; 
time restriction 

(1) Except as may be specifically authorized in 
this subsection, or in any other provision of this 
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chapter, the Secretary of the Interior and the 
Secretary of Health and Human Services may 
not promulgate any regulation, nor impose any 
nonregulatory requirement, relating to self-de-
termination contracts or the approval, award, or 
declination of such contracts, except that the 
Secretary of the Interior and the Secretary of 
Health and Human Services may promulgate 
regulations under this chapter relating to chap-
ter 171 of title 28, commonly known as the ‘‘Fed-
eral Tort Claims Act’’, chapter 71 of title 41, dec-
lination and waiver procedures, appeal proce-
dures, reassumption procedures, discretionary 
grant procedures for grants awarded under sec-
tion 5322 of this title, property donation proce-
dures arising under section 5324(f) of this title, 
internal agency procedures relating to the im-
plementation of this chapter, retrocession and 
tribal organization relinquishment procedures, 
contract proposal contents, conflicts of interest, 
construction, programmatic reports and data re-
quirements, procurement standards, property 
management standards, and financial manage-
ment standards. 

(2)(A) The regulations promulgated under this 
chapter, including the regulations referred to in 
this subsection, shall be promulgated—

(i) in conformance with sections 552 and 553 
of title 5 and subsections (c), (d), and (e) of 
this section; and 

(ii) as a single set of regulations in title 25 
of the Code of Federal Regulations.

(B) The authority to promulgate regulations 
set forth in this chapter shall expire if final reg-
ulations are not promulgated within 20 months 
after October 25, 1994. 

(b) Conflicting laws and regulations 

The provisions of this chapter shall supersede 
any conflicting provisions of law (including any 
conflicting regulations) in effect on the day be-
fore October 25, 1994, and the Secretary is au-
thorized to repeal any regulation inconsistent 
with the provisions of this chapter. 

(c) Revisions and amendments; procedures appli-
cable 

The Secretary of the Interior and the Sec-
retary of Health and Human Services are au-
thorized, with the participation of Indian tribes 
and tribal organizations, to revise and amend 
any rules or regulations promulgated pursuant 
to this section: Provided, That prior to any revi-
sion or amendment to such rules or regulations, 
the respective Secretary or Secretaries shall 
present the proposed revision or amendment to 
the Committee on Energy and Natural Re-
sources of the Senate and the Committee on 
Natural Resources of the House of Representa-
tives and shall, to the extent practicable, con-
sult with appropriate national or regional In-
dian organizations and shall publish any pro-
posed revisions in the Federal Register not less 
than sixty days prior to the effective date of 
such rules and regulations in order to provide 
adequate notice to, and receive comments from, 
other interested parties. 

(d) Consultation in drafting and promulgating; 
negotiation process; interagency committees; 
extension of deadlines 

(1) In drafting and promulgating regulations 
as provided in subsection (a) of this section (in-

cluding drafting and promulgating any revised 
regulations), the Secretary of the Interior and 
the Secretary of Health and Human Services 
shall confer with, and allow for active participa-
tion by, representatives of Indian tribes, tribal 
organizations, and individual tribal members. 

(2)(A) In carrying out rulemaking processes 
under this chapter, the Secretary of the Interior 
and the Secretary of Health and Human Services 
shall follow the guidance of—

(i) subchapter III of chapter 5 of title 5, com-
monly known as the ‘‘Negotiated Rulemaking 
Act of 1990’’; and 

(ii) the recommendations of the Administra-
tive Conference of the United States numbered 
82–4 and 85–5 entitled ‘‘Procedures for Negoti-
ating Proposed Regulations’’ under sections 
305.82–4 and 305.85–5 of title 1, Code of Federal 
Regulations, and any successor recommenda-
tion or law (including any successor regula-
tion).

(B) The tribal participants in the negotiation 
process referred to in subparagraph (A) shall be 
nominated by and shall represent the groups de-
scribed in this paragraph and shall include trib-
al representatives from all geographic regions. 

(C) The negotiations referred to in subpara-
graph (B) shall be conducted in a timely man-
ner. Proposed regulations to implement the 
amendments made by the Indian Self-Deter-
mination Contract Reform Act of 1994 shall be 
published in the Federal Register by the Sec-
retary of the Interior and the Secretary of 
Health and Human Services not later than 180 
days after October 25, 1994. 

(D) Notwithstanding any other provision of 
law (including any regulation), the Secretary of 
the Interior and the Secretary of Health and 
Human Services are authorized to jointly estab-
lish and fund such interagency committees or 
other interagency bodies, including advisory 
bodies comprised of tribal representatives, as 
may be necessary or appropriate to carry out 
the provisions of this chapter. 

(E) If the Secretary determines that an exten-
sion of the deadlines under subsection (a)(2)(B) 
of this section and subparagraph (C) of this 
paragraph is appropriate, the Secretary may 
submit proposed legislation to Congress for the 
extension of such deadlines. 

(e) Exceptions in or waiver of regulations 

The Secretary may, with respect to a contract 
entered into under this chapter, make excep-
tions in the regulations promulgated to carry 
out this chapter, or waive such regulations, if 
the Secretary finds that such exception or waiv-
er is in the best interest of the Indians served by 
the contract or is consistent with the policies of 
this chapter, and is not contrary to statutory 
law. In reviewing each request, the Secretary 
shall follow the timeline, findings, assistance, 
hearing, and appeal procedures set forth in sec-
tion 5321 of this title. 

(Pub. L. 93–638, title I, § 107, Jan. 4, 1975, 88 Stat. 
2212; Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 
93 Stat. 695; Pub. L. 100–472, title II, § 207, Oct. 5, 
1988, 102 Stat. 2295; Pub. L. 101–644, title II, 
§ 203(f), Nov. 29, 1990, 104 Stat. 4666; Pub. L. 
103–413, title I, § 105, Oct. 25, 1994, 108 Stat. 4269; 

Case: 22-70013, 07/25/2023, ID: 12761771, DktEntry: 40-2, Page 35 of 107



Page 723 TITLE 25—INDIANS § 5329

Pub. L. 103–435, § 22(a)(1), Nov. 2, 1994, 108 Stat. 
4575; Pub. L. 103–437, § 10(c)(2), Nov. 2, 1994, 108 
Stat. 4589; Pub. L. 104–133, § 1, Apr. 25, 1996, 110 
Stat. 1320; Pub. L. 104–287, § 6(e), Oct. 11, 1996, 110 
Stat. 3399.)

Editorial Notes 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a), (b), (d)(2)(A), 
(D), and (e), was in the original ‘‘this Act’’, meaning 
Pub. L. 93–638, Jan. 4, 1975, 88 Stat. 2203, known as the 
Indian Self-Determination and Education Assistance 
Act, which is classified principally to this chapter. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 5301 of this title 
and Tables. 

The Indian Self-Determination Contract Reform Act 
of 1994, referred to in subsec. (d)(2)(C), is title I of Pub. 
L. 103–413, Oct. 25, 1994, 108 Stat. 4250, which enacted 
section 5329 of this title, amended this section and sec-
tions 5304, 5305, 5307, 5321, 5324, 5325, 5330, and 5331 of 
this title, and enacted provisions set out as a note 
under section 5301 of this title. For complete classifica-
tion of this Act to the Code, see Short Title of 1994 
Amendment note set out under section 5301 of this title 
and Tables. 

CODIFICATION 

Section was formerly classified to section 450k of this 
title prior to editorial reclassification and renumbering 
as this section. 

In subsec. (a)(1), ‘‘chapter 71 of title 41’’ substituted 
for ‘‘the Contract Disputes Act of 1978 (41 U.S.C. 601 et 
seq.)’’ on authority of Pub. L. 111–350, § 6(c), Jan. 4, 2011, 
124 Stat. 3854, which Act enacted Title 41, Public Con-
tracts. 

AMENDMENTS 

1996—Subsec. (a)(2)(B). Pub. L. 104–133 substituted ‘‘20 
months’’ for ‘‘18 months’’. 

Subsec. (b). Pub. L. 104–287 repealed Pub. L. 103–437, 
§ 10(c)(2)(A). See 1994 Amendment note below. 

1994—Subsec. (a). Pub. L. 103–413, § 105(1), added sub-
sec. (a) and struck out former subsec. (a) which read as 
follows: ‘‘The Secretaries of the Interior and of Health 
and Human Services are each authorized to perform 
any and all acts and to make such rules and regula-
tions as may be necessary and proper for the purposes 
of carrying out the provisions of this chapter: Provided, 

however, That all Federal requirements for self-deter-
mination contracts and grants under this Act shall be 
promulgated as regulations in conformity with sections 
552 and 553 of title 5.’’

Subsec. (b). Pub. L. 103–437, § 10(c)(2)(A), which di-
rected that subsec. (b) be repealed, was itself repealed 
by Pub. L. 104–287, § 6(e). See Effective Date and Con-
struction of 1996 Amendment note below. 

Pub. L. 103–435, which directed substitution of ‘‘Com-
mittee on Natural Resources’’ for ‘‘Committee on Inte-
rior and Insular Affairs’’ in par. (2), could not be exe-
cuted because ‘‘Committee on Interior and Insular Af-
fairs’’ did not appear in text subsequent to amendment 
by Pub. L. 103–413, § 105(1). See below. 

Pub. L. 103–413, § 105(1), added subsec. (b) and struck 
out former subsec. (b) which read as follows: 

‘‘(b)(1) Within three months from October 5, 1988, the 
Secretary shall consider and formulate appropriate reg-
ulations to implement the provisions of this Act, with 
the participation of Indian tribes. Such proposed regu-
lations shall contain all Federal requirements applica-
ble to self-determination contracts and grants under 
this Act. 

‘‘(2) Within six months from October 5, 1988, the Sec-
retary shall present the proposed regulations to the Se-
lect Committee on Indian Affairs of the United States 
Senate and to the Committee on Interior and Insular 
Affairs of the United States House of Representatives. 

‘‘(3) Within seven months from October 5, 1988, the 
Secretary shall publish proposed regulations in the 
Federal Register for the purpose of receiving comments 
from tribes and other interested parties. 

‘‘(4) Within ten months from October 5, 1988, the Sec-
retary shall promulgate regulations to implement the 
provisions of such Act.’’

Subsec. (c). Pub. L. 103–437, § 10(c)(2)(B), substituted 
‘‘Committee on Energy and Natural Resources of the 
Senate and the Committee on Natural Resources of the 
House of Representatives’’ for ‘‘Committees on Interior 
and Insular Affairs of the United States Senate and 
House of Representatives’’. 

Subsecs. (d), (e). Pub. L. 103–413, § 105(2), added sub-
secs. (d) and (e). 

1990—Subsec. (c). Pub. L. 101–644 inserted ‘‘, with the 
participation of Indian tribes and tribal organizations,’’ 
after ‘‘authorized’’. 

1988—Subsec. (a). Pub. L. 100–472, § 207(a), substituted 
‘‘Health and Human Services’’ for ‘‘Health, Education, 
and Welfare’’, and inserted proviso relating to promul-
gation of Federal requirements for self-determination 
contracts as regulations. 

Subsec. (b). Pub. L. 100–472, § 207(b), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) read as 
follows: 

‘‘(1) Within six months from January 4, 1975, the Sec-
retary of the Interior and the Secretary of Health and 
Human Services shall each to the extent practicable, 
consult with national and regional Indian organiza-
tions to consider and formulate appropriate rules and 
regulations to implement the provisions of this chap-
ter. 

‘‘(2) Within seven months from January 4, 1975, the 
Secretary of the Interior and the Secretary of Health 
and Human Services shall each present the proposed 
rules and regulations to the Committees on Interior 
and Insular Affairs of the United States Senate and 
House of Representatives. 

‘‘(3) Within eight months from January 4, 1975, the 
Secretary of the Interior and the Secretary of Health 
and Human Services shall publish proposed rules and 
regulations in the Federal Register for the purpose of 
receiving comments from interested parties. 

‘‘(4) Within ten months from January 4, 1975, the Sec-
retary of the Interior and the Secretary of Health and 
Human Services shall promulgate rules and regulations 
to implement the provisions of this chapter.’’

Statutory Notes and Related Subsidiaries 

CHANGE OF NAME 

‘‘Secretary of Health and Human Services’’ sub-
stituted for ‘‘Secretary of Health, Education, and Wel-
fare’’ in subsec. (c), pursuant to section 509(b) of Pub. 
L. 96–88, which is classified to section 3508(b) of Title 20, 
Education. 

EFFECTIVE DATE AND CONSTRUCTION OF 1996 
AMENDMENT 

Pub. L. 104–287, § 6(e), Oct. 11, 1996, 110 Stat. 3399, pro-
vided that: ‘‘Effective November 2, 1994, section 
10(c)(2)(A) of the Act of November 2, 1994 (Public Law 
103–437, 108 Stat. 4589) [amending this section], is re-
pealed and section 107(b) of the Indian Self-Determina-
tion and Education Assistance Act (25 U.S.C. 450k(b)) 
[now 25 U.S.C. 5328(b)], as amended by section 105(1) of 
the Indian Self-Determination Act (Public Law 103–413, 
108 Stat. 4269), is revived and shall read as if section 
10(c)(2)(A) of the Act of November 2, 1994 (Public Law 
103–437, 108 Stat. 4589), had not been enacted.’’

§ 5329. Contract or grant specifications 

(a) Terms 

Each self-determination contract entered into 
under this chapter shall—

(1) contain, or incorporate by reference, the 
provisions of the model agreement described 
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HISTORICAL AND REVISION NOTES—CONTINUED

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

41:403(8). Pub. L. 93–400, § 4(8), for-
merly § 4(9), as added Pub. 
L. 98–577, title I, § 102(3), 
Oct. 30, 1984, 98 Stat. 3067; 
redesignated as § 4(8), Pub. 
L. 100–679, § 3(c), Nov. 17, 
1988, 102 Stat. 4056; Pub. L. 
103–355, title VIII, 
§ 8001(b)(1)–(3), Oct. 13, 
1994, 108 Stat. 3386. 

SUBCHAPTER II—DIVISION B DEFINITIONS 

§ 131. Acquisition 

In division B, the term ‘‘acquisition’’—
(1) means the process of acquiring, with ap-

propriated amounts, by contract for purchase 
or lease, property or services (including con-
struction) that support the missions and goals 
of an executive agency, from the point at 
which the requirements of the executive agen-
cy are established in consultation with the 
chief acquisition officer of the executive agen-
cy; and 

(2) includes—
(A) the process of acquiring property or 

services that are already in existence, or 
that must be created, developed, dem-
onstrated, and evaluated; 

(B) the description of requirements to sat-
isfy agency needs; 

(C) solicitation and selection of sources; 
(D) award of contracts; 
(E) contract performance; 
(F) contract financing; 
(G) management and measurement of con-

tract performance through final delivery and 
payment; and 

(H) technical and management functions 
directly related to the process of fulfilling 
agency requirements by contract. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3682.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

131 ............. 41:403(16). Pub. L. 93–400, § 4(16), as 
added Pub. L. 108–136, title 
XIV, § 1411, Nov. 24, 2003, 
117 Stat. 1663. 

§ 132. Competitive procedures 

In division B, the term ‘‘competitive proce-
dures’’ means procedures under which an agency 
enters into a contract pursuant to full and open 
competition. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3682.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

132 ............. 41:403(5). Pub. L. 93–400, § 4(5), for-
merly § 4(6), as added Pub. 
L. 98–369, title VII, 
§ 2731(3), July 18, 1984, 98 
Stat. 1195; redesignated as 
§ 4(5), Pub. L. 100–679, 
§ 3(c), Nov. 17, 1988, 102 
Stat. 4056; Pub. L. 103–355, 
title VIII, § 8001(b)(1)–(3), 
Oct. 13, 1994, 108 Stat. 3386. 

§ 133. Executive agency 

In division B, the term ‘‘executive agency’’ 
means—

(1) an executive department specified in sec-
tion 101 of title 5; 

(2) a military department specified in sec-
tion 102 of title 5; 

(3) an independent establishment as defined 
in section 104(1) of title 5; and 

(4) a wholly owned Government corporation 
fully subject to chapter 91 of title 31. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3682.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

133 ............. 41:403(1). Pub. L. 93–400, § 4(1), Aug. 30, 
1974, 88 Stat. 797; Pub. L. 
96–83, § 3, Oct. 10, 1979, 93 
Stat. 649; Pub. L. 98–191, 
§ 4, Dec. 1, 1983, 97 Stat. 
1326; Pub. L. 103–355, title 
VIII, § 8001(b)(1)–(3), Oct. 
13, 1994, 108 Stat. 3386. 

§ 134. Simplified acquisition threshold 

In division B, the term ‘‘simplified acquisition 
threshold’’ means $250,000. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3682; 
Pub. L. 115–91, div. A, title VIII, § 805, Dec. 12, 
2017, 131 Stat. 1456.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

134 ............. 41:403(11). Pub. L. 93–400, § 4(11), as 
added Pub. L. 101–510, title 
VIII, § 806(a)(1), Nov. 5, 
1990, 104 Stat. 1592; Pub. L. 
103–355, title IV, § 4001, 
title VIII, § 8001(b)(1), (2), 
Oct. 13, 1994, 108 Stat. 3338, 
3386. 

Editoral Notes 

AMENDMENTS 

2017—Pub. L. 115–91 substituted ‘‘$250,000’’ for 
‘‘$100,000’’.

SUBCHAPTER III—DIVISION C DEFINITIONS

Statutory Notes and Related Subsidiaries 

DEFINITIONS 

For additional definitions of terms used in division C 
of this subtitle, with certain exceptions, see section 102 
of Title 40, Public Buildings, Property, and Works. 

§ 151. Agency head 

In division C, the term ‘‘agency head’’ means 
the head or any assistant head of an executive 
agency, and may at the option of the Adminis-
trator of General Services include the chief offi-
cial of any principal organizational unit of the 
General Services Administration. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3682.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

151 ............. 41:259(a). June 30, 1949, ch. 288, title 
III, § 309(a), 63 Stat. 397. 
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136 STAT. 2704 PUBLIC LAW 117–263—DEC. 23, 2022 

‘‘(D) Consider disciplinary or corrective action against 
any official of the Department of Defense.’’; and 

(B) in paragraph (2), by inserting ‘‘, subcontractor, 
grantee, subgrantee, or personal services contractor’’ after 
‘‘contractor’’; 
(4) in subsection (d), by striking ‘‘and subcontractors’’ and 

inserting ‘‘, subcontractors, grantees, subgrantees, or personal 
services contractors’’; 

(5) in subsection (e)(2)— 
(A) in the matter preceding subparagraph (A), by 

striking ‘‘or grantee of’’ and inserting ‘‘grantee, subgrantee, 
or personal services contractor of’’; and 

(B) in subparagraph (B), by striking ‘‘or grantee’’ and 
inserting ‘‘grantee, or subgrantee’’; and 
(6) in subsection (g)(5), by inserting ‘‘or grants’’ after ‘‘con-

tracts’’. 
(b) CIVILIAN CONTRACTS.—Section 4712 of title 41, United 

States Code, is amended— 
(1) in subsection (a)— 

(A) in paragraph (1), by striking ‘‘or subgrantee’’ and 
inserting ‘‘subgrantee,’’; 

(B) in paragraph (2), by striking ‘‘or subgrantee’’ and 
inserting ‘‘subgrantee, or personal services contractor’’; and 

(C) in paragraph (3), by striking ‘‘or subgrantee’’ and 
inserting ‘‘subgrantee, or personal services contractor’’; 
(2) in subsection (b)(1), by striking ‘‘or subgrantee con-

cerned’’ and inserting ‘‘subgrantee, or personal services con-
tractor concerned’’; 

(3) in subsection (c)— 
(A) in paragraph (1)— 

(i) in the matter preceding subparagraph (A), by 
striking ‘‘or subgrantee concerned’’ and inserting ‘‘sub-
grantee, or personal services contractor concerned’’; 

(ii) in subparagraph (A), by striking ‘‘or sub-
grantee’’ and inserting ‘‘subgrantee, or personal serv-
ices contractor’’; 

(iii) in subparagraph (B), by striking ‘‘or sub-
grantee’’ and inserting ‘‘subgrantee, or personal serv-
ices contractor’’; 

(iv) in subparagraph (C), by striking ‘‘or sub-
grantee’’ and inserting ‘‘subgrantee, or personal serv-
ices contractor’’; and 

(v) by inserting at the end the following new 
subparagraph: 

‘‘(D) Consider disciplinary or corrective action against any 
official of the executive agency, if appropriate.’’; and 

(B) in paragraph (2), by striking ‘‘or subgrantee’’ and 
inserting ‘‘subgrantee, or personal services contractor’’; 
(4) in subsection (d), by striking ‘‘and subgrantees’’ and 

inserting ‘‘subgrantees, and personal services contractors’’; and 
(5) in subsection (f), by striking ‘‘or subgrantee’’ each place 

it appears and inserting ‘‘subgrantee, or personal services con-
tractor’’. 
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United States Department of the Interior 

OFFICE OF TH E SOLICITOR 
Washington, D.C. 202-1 0 

IN Rl·.1'1.Y RITER TO: 

December 19, 20 14 

VIA E-MAIL and U.S. MAIL 

Martha L. King, Esq. 
Fredericks Peebles & Morgan LLP 

1900 Plaza Drive 

Louisville, Colorado 80027 

Richard J. Zack, Esq. 
Pepper Han1ilton LLP 
3000 Two Logan Square 
Eighteenth & Arch Streets 
Philadelphia, PA 19103-2799 

Re: U.S. Department of the Interior, Office of the Inspector General Report oflnvestigation 
U.S. Bureau of Reclamation ARRA Funds- Case No. 01-C0- 13-0243-I (Blatt-St. Marks) 

Dear Ms. King and Mr. Zack: 

Pursuant to the American Recovery and Reinvestment Act of2009, Pub. L. No. 111-5, § 1553, 
123 Stat. 11 5, 297-302 (2009) (ARRA), this constitutes the determination of the U.S. Depart­
ment of the Interior (Department) regarding Kenneth Blatt-St. Marks' allegation that the Chip­
pewa Cree Tribe (CCT) subjected him to a prohibited reprisal as a result of making a protected 
disclosure. Based upon our consideration of the May 27, 20 14 U.S. Department of the Interior, 
Office oflnspector General (OIG) Report of Investigation No. OI-C0-1 3-0243-1 (ROI), we find 
that CCT engaged in a prohibited reprisal against Mr. Blatt-St. Marks. 1 A redacted version of 
the OIG ROI and relevant attachments are included here as Exhibit 1. 

1 It is important to note that, pursuant to the ARRA provisions governing thi s matter, the agency 
head' s role is to determine both whether a prohibited reprisal occurred and what the appropriate 
remedy for that prohibited reprisal should be. Accordingly, the Department has not revisited any 
of the findings contained in the ROI. The Department also has not examined the merits of the 
actions of any party other than the CCT. In addition, the Department has not examined the mer­
its of any new allegations brought by the CCT Business Committee against Mr. Blatt-St. Marks 
in connection with its removal of him from the Tribal Chairman position on December 1, 2014. 
See CCT Resolution No. 190- 14 (Dec. 1, 20 14)(authorizing and approving the decision by the 
CCT Business Committee to expel Mr. Blatt-St. Marks for neglect of duty and gross misconduct 
pursuant to Article V § 2 of the CCT Constitution). 
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I. ARRA Standards and Applicability 

A. Pertinent ARRA Procedures, Standards, and Remedies 

Much like long-standing statutory whistleblower protection for federal employees with respect to 
the activities of federal agencies, Congress prohibited ARRA funding recipients (i.e., "non­
Federal employers") from taking reprisals against their own employees for making protected dis­
closures with respect to "covered" (i.e., ARRA) funds or ARRA-funded activities. See ARRA 
§§ 1553(a); 1553(g)(4)("Non-Federal employer"); compare 5 U.S.C. § 2302(b)(8). When an in­
dividual submits a complaint alleging that he or she was subjected to a prohibited reprisal, the 
appropriate Office of Inspector General of the government agency having jurisdiction with re­
spect to the covered funds must investigate it. ARRA§ 1553(b)(l). 

After receiving the Inspector General's findings, the agency head must determine whether a suf­
ficient basis exists to find a prohibited reprisal by the "non-Federal employer" related to a pro­
tected disclosure.2 Id§ 1553(c)(2). While a complainant carries the burden of demonstrating 
that the protected disclosure was a "contributing factor" in the reprisal, ARRA permits the com­
plainant to prove the prohibited reprisal by circumstantial evidence, including the use of evi­
dence of the employer's knowledge of the disclosure and the timing of the reprisal relative to the 
disclosure (with respect to timing, this is addressed in ARRA as "evidence that the reprisal oc­
curred within a period of time after the disclosure such that a reasonable person could conclude 
that the disclosure was a contributing factor in the reprisal"). Id § 1553(c)(l)(A). The employer 
has the opportunity to rebut a complainant's showing that the disclosure was a contributing fac­
tor in the reprisal by demonstrating "by clear and convincing evidence that the employer would 
have taken the action constituting the reprisal in the absence of the disclosure." Id § 
1553( c )(1 )(B). 

If the agency head finds that there was a prohibited reprisal by the employer, the agency head 
shall either issue an order denying relief in whole or in part or take "1 or more of the following 

2 ARRA defines a "non-Federal employer" as: 

[A]ny employer (i) with respect to covered funds-(!) the contractor, 
subcontractor, grantee, or recipient, as the case may be, if the contractor, 
subcontractor, grantee, or recipient is an employer; and (II) any professional 
membership organization, certification or other professional body, any 
agent or licensee of the Federal government, or any person acting directly 
or indirectly in the interest ofan employer receiving covered funds ... 

ARRA,§ 1553(g)(4). Likewise, Mr. Blatt-St. Marks comes within the broad definition of"em­
ployee" found in ARRA, § 1553(g)(3)(A): "an individual performing services on behalf ofan 
employer ...." Moreover, it appears from the record that Mr. Blatt-St. Marks received a 
paycheck from CCT. See ROI at 13; Att. 67. In addition, CCT by contract expressly agreed to 
be subject to ARRA's whistleblower provisions. See discussion infra at 3-5. 
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actions:" (a) order that the employer "take affirmative action to abate the reprisal," (b) order the 
employer to "reinstate the person to the position that the person held before the reprisal, together 
with the compensation (including back pay), compensatory damages, employment benefits, and 
other terms and conditions of employment that would apply ... if the reprisal had not been tak­
en," or (c) order that the employer pay the complainant's "costs and expenses (including attor­
neys' fees and expert witnesses' fees) that were reasonably incurred by the complainant" in 
bringing the complaint of reprisal. Id. § 1553(c)(2). 

B. ARRA Section 1553 Applies to CCT 

In September 2009, CCT and the Department's Bureau of Reclamation (USBR) entered Modifi­
cation No. 6 to CCT's Annual Funding Agreement No. 06NA602127 (ROI Att. 6) pursuant to 
P.L. 93-638. Under Modification No. 6, CCT received $19,860,000 in ARRA funding for the 
Rocky Boy's Rural Funding Water System. Modification No. 6 expressly incorporated ARRA 
§161O(b), summarizing that section as follows: 

The American Recovery and Reinvestment Act of 2009 (ARRA), P .L. 111-5, requires the 
Secretary to identify all projects to be conducted under the authority of Public Law 93­
638 and other relevant Tribal contracting authorities. Pursuant to Section 161O(b) of 
ARRA, in each funding agreement that transfers ARRA funds to Tribes pursuant to self­
determination contracting authorities, the Secretary "shall incorporate provisions to en­
sure that the agreement conforms with the provisions of this Act regarding timing for use 
of funds and transparency, oversight, reporting, and accountability, including review by 
the Inspectors General, the Accountability and Transparency Board, and Government 
Accountability Office, consistent with the objectives of this Act. "3 

· 

Att. 6 at 2 (unless otherwise noted, further "Att." references are to attachments to the ROI). 

Modification No. 6 also states that the "Tribe and Reclamation acknowledge that obligation and 
expenditure ofARRA funding under this modification is subject to the additional terms and con­
ditions contained in Attachment No. 1 hereto, entitled 'Addendum to Tribal Contracting Agree­
ment to Transfer Funds Pursuant to the American Recovery and Reinvestment Act of 2009."' 
Id. at 3. 

3 The actual statutory language provides, "All projects to be conducted under the authority of the 
Indian Self-Determination and Education Assistance Act, Tribally-Controlled Schools Act, the 
Sanitation and Facilities Act, the Native American Housing and Self-Determination Assistance 
Act and the Buy-Indian Act shall be identified by the appropriate Secretary and the appropriate 
Secretary shall incorporate provisions to ensure that the agreement conforms with the provisions 
of this Act regarding timing for use of funds and transparency, oversight, reporting, and account­
ability, including review by the Inspectors General, the Accountability and Transparency Board, 
and Government Accountability Office, consistent with the objectives of this Act." ARRA § 
1610(b). 
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Attachment No. 1 includes the following language: 

10. Prohibition of reprisals against contractor whistleblowers 

No employee of the Contractor or any subcontractor shall be discharged, demoted, or 
otherwise discriminated against as a reprisal for disclosing, including a disclosure made 
in the ordinary course of the employee's duties, to the Recovery Accountability and 
Transparency Board, the Inspector General, the Comptroller General, a member of Con­
gress, a state or Federal regulatory or law enforcement agency, a person with supervisory 
authority over the employee (or such other person working for the employer who has the 
authority to investigate, discover, or terminate misconduct), a court or grand jury, a Fed­
eral agency head, or their representatives, information that the employee reasonably be­
lieves is evidence of ( 1) gross mismanagement of this addendum/contract; (2) a gross 
waste of funds awarded pursuant to this addendum/contract; (3) a substantial and specific 
danger to public health or safety related to the implementation or use of funds awarded 
pursuant to this addendum/contract; ( 4) an abuse of authority related to the implementa­
tion or use of funds awarded pursuant to this addendum/contract; or (5) a violation of 
law, rule, or regulation related to this addendum/contract (including the competition for 
or negotiation of the addendum/contract). This prohibition is enforceable pursuant to 
processes set up by ARRA. Other provisions of section 1553 also apply.4 

Id. at 9 (emphasis added). 

The "Definitions" section of the Addendum identified "Recipient," "Contractor," or "Tribe" to 
mean the "Chippewa Cree Tribe, Chippewa Cree Construction Corporation, a federall)'­
recognized Indian Tribe or Tribal Organization, as defined at 25 USC 450b." Id. at 7.5 Finally, 

4 This language tracks closely to ARRA § 1553( a), which provides: "An employee ofany non­
Federal employer receiving covered funds may not be discharged, demoted, or otherwise dis­
criminated against as a reprisal for disclosing, including a disclosure made in the ordinary course 
ofthe employee's duties, to the [Recovery Accountability and Transparency] Board, an inspector 
general, the Comptroller General, a member of Congress, a State or Federal regulatory or law 
enforcement agency, a person with supervisory authority over the employee (or such other per­
son working for the employer who has the authority to investigate, discover, or terminate mis­
conduct), a court or grand jury, the head of a Federal agency, or their representatives, infor­
mation that the employee reasonably believes is evidence of- (1) gross mismanagement an 
agency contract or grant relating to covered funds; (2) a gross waste of covered funds; (3) a sub­
stantial and specific danger to public health or safety related to the implementation or use of cov­
ered funds; ( 4) an abuse of authority related to the implementation or use of covered funds; or (5) 
a violation of law, rule, or regulation related to an agency contract (including the competition for 
or negotiation of a contract) or grant, awarded or issued relating to covered funds." (material in 
brackets added). 

5 The "Definitions" found in the Addendum to Modification No. 6 closely track the "Definitions" 
in ARRA. See supra n.2. 
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the Addendum provided that "in the event of a conflict between ARRA and any other provisions 
of law including the Indian Self-Determination and Education Assistance Act, the provision of 
ARRA and its objectives control." Id. at 11.6 

For these reasons, and as further borne out in the following factual discussion, we conclude that 
ARRA's whistleblower provision, §1553, applies to the actions that CCT took with respect to 
Mr. Blatt-St. Marks that were the subject of the 010 ROI. 

II. Findings of Fact 

In issuing this determination, we rely on the following evidence set forth in the May 27, 2014 
ROI, as well as recent public developments: 

1. 	 CCT through USBR has been receiving funding for construction of a pipeline to pro­
vide sustainable water to residents of the Rocky Boy's Reservation. ROI at 2. 

2. 	 On September 15, 2009, through Modification No. 6 to the Title IV Annual Funding 
Agreement between USBR and CCT (No. 06NA6002127), USBR provided CCT an 
additional $19,860,000 in ARRA funding. Att. 6. 

3. 	 CCT agreed that ARRA's whistleblower provisions would apply to the "obligation and 
expenditure ofARRA funding" provided under the obligation. Att. 6 at 3 and 9. 

4. 	 CCT awarded a contract to the Chippewa Cree Construction Company (C-4), a tribally­

owned company to carry out work contemplated by Modification No. 6. Att. 4. Under 

Modification No. 8, dated September 9, 2010, USBR provided CCT with an additional 
$7 ,666,000 in ARRA funding to cover payments under the agreement for that fiscal 
year. Att. 5. 

5. 	 On April 10, 2010, C-4 entered into a subcontract with Mr. Blatt-St. Marks (d/b/a/ Ar­
row Enterprises) to excavate, install water lines, and bond all joints as specified by 
pipeline project plans and specifications. Att. 8. 

6. 	 On August 14, 2012, Mr. Blatt-St. Marks contacted the OIG alleging the CCT Business 
Committee's questionable expenditure of tribal and federal funds, including ARRA 
funds provided to C-4. ROI at 2; Att. 9. 

6 Similarly, Modification No. 8 to Annual Funding Agreement No. 06NA602127, dated Septem­
ber 9, 2010, obligated an additional $7,666,000 in ARRA funds to the Rocky Boy's project. Att. 
5. It contained substantially identical language with respect to ARRA as found in Modification 
No. 6. See Modification No. 8 at 2, 3 (reference to "Attachment No. I"), 7 (reference to § 
1610(b)), and 9-10 ("Prohibition of reprisals against contractor whistleblowers"). 
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7. 	 On November 6, 2012, Mr. Blatt-St. Marks won a tribal election and became Chairman 
of the CCT Business Committee. ROI at 2; Att. 10. 

8. 	 On December 27, 2012, Mr. Blatt-St. Marks submitted a letter to USBR's Deputy Re­
gional Director indicating that Mr. Blatt-St. Marks' office would continue to investigate 
potential conflicts of interest and ethical violations. ROI at 2-3; Att. 11. 

9. 	 In his December 27, 2012 letter to USBR, Mr. Blatt-St. Marks advised of the impend­
ing termination of the C-4 CEO, Mr. Tony Belcourt, who was suspected of embezzling 
ARRA funds. ROI at 3. 

10. On January 23, 2013, Mr. Blatt-St. Marks met with USBR, advising that C-4 had sub­
mitted false Quarterly Financial Reports to USBR and that the CCT Business Commit­
tee had held an emergency meeting to "replenish $3.5 million in federal funds" provid­
ed by USBR for the CCT tribal water project. Att. 9. 

11. As a result of Mr. Blatt-St. Marks' disclosures, OIG issued an audit report on December 
16, 2013, and identified $12,914,545 in questioned costs, $4,379,460 ofwhich was re­
lated to ARRA-funded contracts. Att. 15. 

12. On March 5, 2013, Mr. Blatt-St. Marks issued an open letter to CCT members an­
nouncing his cooperation with federal agencies investigating the misuse of ARRA and 
non-ARRA federal funding. ROI at 3; Att. 16. 

13. On March 9, 2013, Mr. Blatt-St. Marks requested whistleblower protection from the 
U.S. Attorney's Office, District of Montana. The U.S. Attorney forwarded the request 
to the OIG. OIG initiated an investigation on April 18, 2013. ROI at 15; Atts. 23 and 
24. 

14. On March 15, 2013, the CCT Business Committee held a closed door meeting and vot­
ed to suspend Mr. Blatt-St. Marks as CCT Chairman. The letter of suspension was 
signed by the following Business Committee members: Vice-Chairman Rick Morsette, 
John "Chance" Houle, Ted Whitford, Harlan Baker, Ted Demontiney, Dustin Whitford, 
Ted Russette III, and Gerald Small. ROI at 6; Att. 25. 

15. On March 25, 2013, the Business Committee removed Mr. Blatt-St. Marks from the 
Chairman position for neglect of duty and gross mismanagement in violation of Article 
V, § 2 of the CCT Constitution.7 ROI at 7; Att. 32. 

7 Subsequently, the charges that the Business Committee brought as its basis for removing Mr. 
Blatt-St. Marks from his position were that: (1) in allegedly acting without Business Committee 
approval, Blatt-St. Marks violated tribal law by knowingly and willfully appointing the Chief 
Judge in violation of the Chippewa Cree Tribe's Constitution; (2) Blatt-St. Marks violated tribal 
by-laws, by allegedly voting to hire a prospective employee, although he was not permitted to do 
so unless in the event of a tie vote by the remaining members of the Business Committee; (3) 
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16. On April 18, 2013, based on the OIG's investigation, including information provided 
by Mr. Blatt-St. Marks, a federal grand jury in Billings, Montana, returned an indict­
ment against six individuals, including CCT Business Committee member John 
"Chance" Houle and C-4 CEO Tony Belcourt and his wife Hailey Belcourt. The in­
dictment alleged a conspiracy to embezzle $311,000 in ARRA funds intended for the 
Rocky Boy's/North Central Montana Regional System. The charges included viola­
tions of federal statutes ranging from conspiracy to defraud the United States and theft 
from a program receiving federal funding to money laundering. A superseding indict­
ment, filed on September 20, 2013, dropped the charges against Houle and amended the 
charges to include bribery for the remaining individuals.8 ROI at 3; Atts. 19 and 20. 

III. CCT Engaged in a Prohibited Reprisal 

A. 	 Mr. Blatt-St. Marks' disclosures were protected and were a contributing factor in 
his removal. 

Based on an examination of the facts in the 010 ROI and Section 1553 of ARRA, we find that 
Mr. Blatt-St. Marks has met the burden of demonstrating under ARRA's whistleblower provision 
that, on March 25, 2013, he was subjected to a prohibited reprisal by CCT. A complainant may 

Blatt-St. Marks violated tribal law by allegedly verbally assaulting numerous employees; (4) 
Blatt-St. Marks violated tribal law by allegedly making inappropriate comments of a sexual na­
ture to an employee; (5) Blatt-St. Marks violated the tribe's by-laws and code of ethics by alleg­
edly trading in two cars belonging to the Tribe in order to purchase a $68,000 Cadillac Escalade 
for his own personal use and enjoyment; (6) Blatt-St. Marks allegedly released thousands of dol­
lars to various members of the tribal community after he was sworn into office; and (7) Blatt-St. 
Marks as Chairman banned the use of tribal credit cards and allegedly knowingly and willfully 
used and continues to use a tribal credit card for unauthorized expenses. See ROI at 10-13; Atts. 
25 and 58. 

8 C-4 CEO Tony Belcourt was convicted on federal corruption charges, including charges direct­
ly involving ARRA-funds, of embezzlement using a nominee vendor, Leischner, for pipe vend­
ing, "bribery/accepting" from a company called Hunter Bums Construction (HBC), and a 
$100,000 fraudulent mobilization payment to HBC. On August 15, 2014, Belcourt was sen­
tenced by the federal district court, Billings, Montana, to seven and half years in prison and or­
dered to pay $667,183 in restitution, including $330,000 to CCT as related to the Rocky Boy's 
Reservation. See United States v. Tony James Belcourt, Judgment in a Criminal Case, U.S. Dis­
trict Court, District of Montana at Great Falls,_04:13-cr-00082, 4:13-cr-00039 and 4:13-cr-00099 
(Aug. 15, 2014). On June 24, 2014, John "Chance" Houle, former CCT Business Committee 
member, was arrested and indicted on ten felonies. Houle pied guilty to four felonies, including 
one ofbribery from HBC, directly involving ARRA funds. United States v. John Chance Houle 
et al. Indictment, U.S. District Court, District of Montana, Great Falls Division CR-14-45-GF­
BMM (June 19, 2014), CR 14-50-GF-BMM (June 19, 2014) and CR 14-67-GF-BMM (Decem­
ber 1, 2014). 
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successfully demonstrate a violation ofARRA§ 1553 ifhe can show that his protected disclo­
sure was a "contributing factor" in his employer's reprisal against him. ARRA § 
1553(c)(l)(A)(i). ARRA expressly permits a complainant to make such a showing by use ofcir­
cumstantial evidence, including (1) evidence that the employer "knew of the disclosure;" or (2) 
evidence that the reprisal occurred within a period of time after the disclosure such that a reason­
able person could conclude that the disclosure was a contributing factor in the reprisal." Id. § 
1553( c )(1 )(A)(ii). 

As an initial matter, Mr. Blatt-St. Marks became Chairman of CCT's business committee on No­
vember 6, 2012. ROI at 2; Att. 10. CCT was a recipient ofwell over $20 million in ARRA 
funds, through USBR, to fund the construction of infrastructure for a pipeline to provide sustain­
able water to residents of the Rocky Boy's Reservation. ROI at 2; Atts. 4 and 6. CCT awarded 
the contract to C-4 and, on April 10, 2010, C-4 entered into a subcontract with Mr. Blatt-St. 
Marks (d/b/a Arrow Enterprises) to excavate and install water lines and bond all joints as speci­
fied by the project's plans. ROI at 2; Att. 8. 

Mr. Blatt-St. Marks' disclosures to Department officials were protected under ARRA because 
they related to "gross mismanagement of an agency contract or grant relating to covered funds" 
and "gross waste of covered funds." ARRA§ 1553(a)(l) and (2). On August 14, 2012, Mr. 
Blatt-St. Marks contacted the OIO regarding the CCT Business Committee's alleged questiona­
ble expenditures of tribal and federal funds-including ARRA funds provided to C-4. In addi­
tion, on December 27, 2012, he wrote a letter informing USBR's Deputy Regional Director of a 
possible conflict of interest and ethical violations in performing ARRA-funded work by C-4 
CEO Tony Belcourt. ROI at 3; Att. 11. On March 5, 2013, Mr. Blatt-St. Marks sent a letter to 
CCT members, announcing his intention to cooperate with and provide information to federal 
agencies in the investigation of misuse of federal funds on the Rocky Boy's Reservation. ROI at 
3; Att. 16. These communications fit soundly within the category ofdisclosures that ARRA 
§1553 was enacted to protect. 

Mr. Blatt-St. Marks has also demonstrated that his disclosures were a contributing factor in his 
removal. A complainant can demonstrate that a protected disclosure was a contributing factor in 
a prohibited reprisal action by showing that one or more individuals with actual or constructive 
knowledge of the disclosure took or influenced those taking the retaliatory action. See, e.g., 
Aquino v. Department ofHomeland Security, 2014 M.S.P.B. 21, 121 M.S.P.R. 35, 2014 MSPB 
LEXIS 3374 at **17-18 (2014). Even assuming no one affiliated with CCT was aware of Mr. 
Blatt-St. Marks' disclosures to the Department in 2012 at the time he made them, then certainly 
by virtue of his CCT-wide letter of March 5, 2013, CCT members generally and CCT Business 
Committee members specifically knew of his intention to cooperate with OIO. Att.16. On 
March 25, 2013, in evident response to Mr. Blatt-St. Marks' letter, the Business Committee re­
moved him from his Chairman position. ROI at 7; Att. 32. Thus, we conclude that the CCT 
Business Committee's removal of Mr. Blatt-St. Marks was influenced by persons having either 
actual or constructive knowledge of his protected disclosures. 

Even if this evidence were not enough to find a§ 1553(a) violation, the temporal proximity be­
tween Mr. Blatt-St. Marks' protected disclosures and his removal creates a sufficient basis for 
concluding that his protected disclosures were a contributing factor in his removal. Aquino, su­
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pra, 2014 LEXIS 3374 at **19-21 (citing Dorney v. Department ofthe Army, 117 M.S.P.R. 480 
at 11 (2012))("only days after learning about the appellant's disclosures, the appellant's supervi­
sor reported to upper-level management his concerns about the ... appellant's work perfor­
mance, which was then exclusively relied upon ... in proposing and effectuating the appellant's 
removal") (ellipses added). Mr. Blatt-St. Marks was removed within 20 days after issuing an 
open letter to the CCT membership concerning alleged misuse of ARRA funds. This is clearly 
"evidence that the reprisal occurred within a period of time after the disclosure such that a rea­
sonable person could conclude that the disclosure was a contributing factor in the reprisal." AR­
RA§ 1553(c)(l)(A)(i)(II). Accordingly, Mr. Blatt-St. Marks has met the required burden. 

B. 	 CCT has failed to rebut by clear and convincing evidence Mr. Blatt-St. Marks' 
showing that his disclosure was a contributing factor in his removal. 

Despite the showing made by the complainant, the Department may not find that CCT commit­
ted a prohibited reprisal against Mr. Blatt-St. Marks if CCT can demonstrate by "clear and con­
vincing evidence" that it would have removed Mr. Blatt-St. Marks had he not made protected 
disclosures to OIG and USBR. ARRA§ 1553(c)(l)(B). We find that CCT has failed to meet that 
standard. 

CCT's documentary evidence of its basis for removing Mr. Blatt-St. Marks, provided in the form 
of a letter with exhibits purporting to show that CCT would have removed Mr. Blatt-St. Marks in 
the absence of the disclosures because of his various alleged misdeeds, is not persuasive. Not 
until August 25, 2013 --jive months after Mr. Blatt-St. Marks' removal-did CCT provide this 
information to the OIG special agent investigating Mr. Blatt-St. Marks' complaint ofprohibited 
reprisal. Even though OIG requested interviews with members of CCT's Business Committee, 
CCT submitted only written documentation in support of its allegations against Mr. Blatt-St. 
Marks. ROI at 13; Atts. 58 and 59. Accordingly, the evidence lacks both foundation and au­
thentication, which greatly lessens its weight. See generally Federal Rules of Evidence 104 and 
401. Moreover, CCT's documentary evidence fails conclusively to establish that Mr. Blatt-St. 
Marks acted improperly regarding the various transactions he is alleged to have conducted with­
out authority. For the majority of the irregularities allegedly justifying Mr. Blatt-St. Marks' re­
moval, we have found there to be at least equal evidence of full disclosure and/or tribal approval 
related to the transactions in issue. 

Perhaps most tellingly, CCT undertook to remove Mr. Blatt-St. Marks only after he made his 
disclosures. Prior to that time, there is no indication ofany CCT or Business Committee investi­
gation or other activity with respect to any of the alleged misconduct offered as reasons for Mr. 
Blatt-St. Marks' removal. Further, as noted above, Mr. Blatt-St. Marks' removal appears so 
close in time to when his protected disclosures were made openly to the CCT membership, that a 
reasonable person could conclude that those disclosures were a contributing factor in his remov­
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al. Accordingly, CCT has fai led to show by "clear and convincing evidence" that it would have 
taken this action against Mr. Blatt-St. Marks in the absence of his protected disclosures.9 

IV. Ordered Remedy 

ARRA prescribes that if the agency head finds that there was a prohibited reprisal by a non­
federal employer, then the agency head "shall take 1 or more of the following actions:" 

(a) "Order the employer to take affirmative action to abate the reprisal," 

(b) "Order the employer to reinstate the person to the position that the person held before the re­
prisal, together with the compensation (including back pay), compensatory damages, employ­
ment benefits, and other terms and conditions of employment that would apply to the person in 
that position if the reprisal had not been taken," or 

(c) "Order the employer to pay the complainant an amount equal to the aggregate amount of all 
costs and expenses (including attorneys' fees and expert witnesses' fees) that were reasonably 
incurred by the complainant" in bringing the complaint ofreprisal. ARRA § l 553(c)(2). 

Recently, the Appellate Court of the Chippewa Cree Tribe, Rocky Boy's Indian Reservation is­
sued a final opinion regarding the validity of an election protest challenging the results of the 
Special Election for Chairmanship held on July 30, 20 13, wherein Mr. Blatt-St. Marks received 
the most votes. On November 19, 20 14, the Appellate Court upheld the Tribal Court's ruling 
that the Election Board's validation of the protest was null and void and remanded the matter to 
the Election Board, stating that "[oJn the whole, the Election Board performed well in carrying 
out the special election, and the Tribe and Tribal membership have reason to be confident in the 
election results." 10 

Having found that CCT engaged in a prohibited reprisal, the Department is authorized to order 
relief consistent with the terms of ARRA, although we would prefer that CCT independently re­

9 "Clear and convincing evidence" is that degree of evidence that "produces in the mind of the 
trier of fact a firm belief as to the allegations sought to be established." Aquino v. Department of 
Homeland Security, 2014 M.S.P.B. 21, 121M.S.P.R.35, 2014 MSPB LEXIS 3374 at **10. 

10 We have learned that the CCT Business Committee has once again removed Mr. Blatt-St. 
Marks from his position as Tribal Chairman on December 1, 2014, based upon two new allega­
tions of neglect of duty and gross misconduct under Article V, Section 2 of the Constitution for 
the Chippewa Cree Tribe (see Resolution No. 190-14 ofCCT Rocky Boy's Reservation dated 
December 1, 2014). Our determination in this case, however, is limited only to consideration of 
the removal of Mr. Blatt-St. Marks by the Business Committee on March 25, 2013, and of the 
facts in the 010 ROI. This determination is a legal determination only with respect to whether a 
prohibited reprisal based upon a protected disclosure occurred. It should not be construed as an 
endorsement of any particular action or position taken by Mr. Blatt-St. Marks, nor a position re­
garding pending tribal leadership and election disputes. 
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solve this issue in accordance with the ARRA remedies set forth above. Based upon the record 
to date, including correspondence received from the complainant since July 2014 when the De­
partment notified the parties of its engagement in this determination, we are not aware of specific 
relief sought by Mr. Blatt-St. Marks in connection with his ARRA complaint. Accordingly, no 
later than January 12, 2015, Mr. Blatt-St. Marks shall detail the relief, if any, that he seeks con­
sistent with the terms ofARRA. We also will consider any submission by CCT, which should 
be submitted to the Department within fifteen (15) days after Mr. Blatt-St. Marks' submission is 
due. If the parties wish to enter into discussions or negotiations in an effort to settle this matter, 
they shall promptly notify the Department. 

V. Right of Review 

ARRA provides a right of appeal for "any person adversely affected or aggrieved by an order 
issued under[§ 1553(c)(2)]." ARRA§ 1553(c)(5). Any such person may obtain review of this 
decision by petitioning the United States Court of Appeals for the circuit in which the reprisal is 
alleged to have occurred. Id. A petition seeking review ofthis decision must be filed no more 
than 60 days after issuance of the order." Id. 

VI. Resolution of Issues Arising from December 16, 2013 Audit 

Apart from this determination on Mr. Blatt-St. Marks' request for whistleblower protection, we 
understand that CCT has yet to resolve with USBR the issues arising out of OIG's December 16, 
2013 audit report, see Att. 15, despite USBR's efforts to bring that matter to a close. Although 
USBR and CCT had a series of meetings during 2014 and made significant progress to address 
the audit findings, we understand that discussions have stalled in recent months. Notwithstand­
ing the determination made here concerning Mr. Blatt-St. Marks' whistleblower status and any 
other issues currently facing CCT arising out of recent election and leadership disputes, we 
strongly encourage CCT to continue working with USBR to resolve as soon as possible all out­
standing questions around the findings of the audit. 

Sincerely, 

~~ 

Solicitor 

Enclosure: Exhibit 1 
(a) Report oflnvestigation No. 01-C0-13-0243-1 (redacted) 
(b) ROI Attachments 4, 5, 6, 8, 9, 10, 11, 15, 16, 19, 20, 23, 24, 25, 32, 58 and 59 
(some attachments redacted) 

cc: LeAnn Montes, Esq. 
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Calendar No. 506 
114TH CONGRESS SENATE REPORT " ! 2d Session 114–270 

TO ENHANCE WHISTLEBLOWER PROTECTION FOR 
CONTRACTOR AND GRANTEE EMPLOYEES 

JUNE 7, 2016.—Ordered to be printed 

Mr. JOHNSON, from the Committee on Homeland Security and 
Governmental Affairs, submitted the following 

R E P O R T 

[To accompany S. 795] 

The Committee on Homeland Security and Governmental Affairs, 
to which was referred the bill (S. 795) to enhance the whistleblower 
protection for contractor and grantee employees, reports favorably 
thereon with an amendment in the nature of a substitute and rec-
ommends that the bill, as amended, do pass. 

CONTENTS 

Page 
I. Purpose and Summary .................................................................................. 1 

II. Background and Need for the Legislation ................................................... 2 
III. Legislative History ......................................................................................... 5 
IV. Section-by-Section Analysis .......................................................................... 6 
V. Evaluation of Regulatory Impact .................................................................. 6 

VI. Congressional Budget Office Cost Estimate ................................................ 6 
VII. Changes in Existing Law Made by the Bill, as Reported ........................... 7 

I. PURPOSE AND SUMMARY 

The purpose of S. 795 is to improve the whistleblower rights of 
Federal contractors working on Federal contracts, grants and other 
programs. The bill would put whistleblowing protections related to 
individuals working on Federal civilian contracts and grants on par 
with those already existing related to individuals working on Fed-
eral defense contracts and grants by making the temporary civilian 
whistleblowing program permanent and extending these protec-
tions to subgrantees. It would also extend these protections to per-
sonal services contractors working on both defense and civilian 
grant programs. 

VerDate Sep 11 2014 05:42 Jun 10, 2016 Jkt 059010 PO 00000 Frm 00003 Fmt 6659 Sfmt 6602 E:\HR\OC\SR270.XXX SR270em
cd

on
al

d 
on

 D
S

K
9F

6T
C

42
P

R
O

D
 w

ith
 H

E
A

R
IN

G
Case: 22-70013, 07/25/2023, ID: 12761771, DktEntry: 40-2, Page 96 of 107



2 

1 See, e.g., Blowing the Whistle on Retaliation: Accounts of Current and Former Federal Agency 
Whistleblowers: Hearing Before the Comm. on Homeland Security & Governmental Affairs, 114th 
Cong. (2015), available at http://www.hsgac.senate.gov/hearings/blowing-the-whistle-on-retalia-
tion-accounts-of-current-and-former-federal-agency-whistleblowers; Improving VA Accountability: 
Examining First-Hand Accounts of Department of Veterans Affairs Whistleblowers: Hearing Be-
fore the Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015), available 
at http://www.hsgac.senate.gov/hearings/improving-va-accountability-examining-first-hand-ac-
counts-of-department-of-veterans-affairs-whistleblowers; Pub. L. No. 112–199 (112th Cong.) 
(2012); S. 2127, the Dr. Chris Kirkpatrick Whistleblower Protection Act of 2015 (114th Cong.). 

2 Overview of Awards by FY 2008–2015 (last visited Mar. 7, 2016) (online at: https:// 
www.usaspending.gov/Pages/TextView.aspx?data=OverviewOfAwardsByFiscalYearTextView). 
the $438 billion in contracts and $614 billion in grants provided by the Federal Government 
in fiscal year (FY) 2015 alone. 

3 Pub. L. No. 111–5 (111th Cong.) (2009). 
4 Whistleblower Protections for Government Contractors, Hearing Before the S. Homeland Sec. 

& Governmental Affairs Subcomm. On Contracting Oversight 6, 112th Cong. (2011) [hereinafter 
Whistleblower Protections] (testimony of the Honorable Peggy Gustafson, Inspector General, U.S. 
Small Business Administration/Chair of the Legislation Committee of CIGIE), available at 
https://www.gpo.gov/fdsys/pkg/CHRG–112shrg72560/pdf/CHRG–112shrg72560.pdf. 

II. BACKGROUND AND THE NEED FOR LEGISLATION 

This Committee has made it a priority to examine the root and 
contributing causes of whistleblower retaliation through investiga-
tions, hearings, and other oversight, and to identify ways in which 
gaps or weaknesses in current law can be addressed through legis-
lation.1 

S. 795 addresses current gaps in whistleblower protections for 
the individuals that work on projects funded by the over $1 trillion 
in contract and grant funding provided by the Federal Government 
each year.2 Much of this contract and grant funding flows through 
the prime contractors and grantees to subcontractors and sub-
grantees, but employees of these subcontractors and subgrantees 
do not enjoy the same whistleblower protections that those working 
for the prime contractors do. 

Section 1553 of The American Recovery and Reinvestment Act of 
2009 (ARRA) established whistleblower protections for all recipi-
ents of stimulus funds, including all state and local government 
employees and all contractors, including within the intelligence 
community (IC).3 During a December 6, 2011, hearing before the 
Senate Committee on Homeland Security and Governmental Af-
fairs Subcommittee on Contracting Oversight, the Chair of the Leg-
islation Committee of the Council of Inspectors General on Integ-
rity and Efficiency (CIGIE) testified that: 

. . . investigations and reviews of the whistleblower com-
plaints had resulted in recovery of approximately $1.85 
million as of April [2011]. One of the key provisions of 
ARRA is Section 1553 that gives the authority of [Offices 
of Inspectors General (OIGs)] to investigate reprisal com-
plaints from non-Federal employee whistleblowers. Of the 
surveyed [Inspectors General (IGs)], 8 of the OIGs had re-
ceived a total of 18 reprisal complaints, and 11 of those 
had been accepted for investigation. The majority of IGs 
that had received these complaints had not experienced 
any problems or concerns with implementing Section 1553 
or in responding to the complainants’ request to access the 
completed investigation file.4 

The ARRA whistleblower provision, while significant, only ex-
tended to contracts funded by stimulus funds, which make up only 
a small portion of Federal Government contracts. During the 2011 
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3 

5 Whistleblower Protections 68–69 (statement of Angela Cantebury, Director of Public Policy, 
Project on Government Oversight). 

6 Id. at 3 (opening statement of Senator Rob Portman). 
7 Id. at 2 (opening statement of Senator Claire McCaskill). 
8 Id. at 19 (testimony of Dr. Walter Tamosaitis). 
9 S. 241, the Non-Federal Employee Whistleblower Protection Act of 2012 (112th Cong.). 

subcommittee hearing, the Director of Public Policy at the Project 
On Government Oversight (POGO) testified on the need for extend-
ing whistleblower coverage to all Federal contractors: 

According to USAspending.gov, out of nearly $3.8 trillion 
in the federal budget in fiscal year 2011, roughly half was 
spent on prime awards to contractors, grantees, states and 
localities, and others. A recent POGO report illustrates the 
imperative of protecting whistleblowers in this growing 
workforce of federal contractors. In fact, in some federal of-
fices contractor employees outnumber federal employees. 
Since 1999, the size of the federal employee workforce has 
remained relatively constant at about 2 million, while the 
contractor workforce has increased radically—from an esti-
mated 4.4 million to 7.6 million 2005. In other words, the 
federal contractor workforce dwarfs the federal employee 
workforce nearly four-fold.5 

Senator Rob Portman added that ‘‘whistleblower protections for 
non-Federal employees are nowhere more necessary and appro-
priate than in Federal contracting. We now spend over half a tril-
lion dollars a year in contracts annually.’’ 6 Similarly, Senator 
Claire McCaskill discussed the need for extending coverage to all 
Federal contractors noting that, ‘‘if we are not including contractors 
in the protection of the whistleblower legislation, then we have a 
huge problem here. If the whistleblowers that work for contractors 
do not have the same protections as Federal employees, we are say-
ing to contractors we do not think wrongdoing by you is that impor-
tant.’’ 7 

Dr. Walter Tamosaitis, a former Department of Energy (DOE) 
government contractor manager in the $13 billion Waste Treat-
ment Plant (WTP) project in Hanford, Washington, testified before 
the subcommittee based on his own experience having been termi-
nated as a result of disclosing extensive government contractor 
waste. Dr. Tamosaitis described the risks of failing to cover Federal 
contractors, stating: 

With no whistleblower protection, the contractors do 
what they want. They actually make more money in DOE 
by not doing it right the first time. They get paid to build 
it, and then they get paid more to fix it, if it will run at 
all. And this cost [sic] the taxpayers billions at a time 
when our country’s budget cannot afford it. The original 
WTP cost was about $4.6 billion, and now it is at over $13 
billion in 10 years.8 

To address this gap in law, Senators Claire McCaskill (D–MO), 
Jon Tester (D–MT) and Jim Webb (D–MT) introduced legislation in 
the 112th Congress that would have created permanent whistle-
blower rights for all Federal Government contractors, subcontrac-
tors, and grantees, including those within the IC.9 Although the 
bill was not signed into law, the concept was included in the Na-

VerDate Sep 11 2014 05:42 Jun 10, 2016 Jkt 059010 PO 00000 Frm 00005 Fmt 6659 Sfmt 6602 E:\HR\OC\SR270.XXX SR270em
cd

on
al

d 
on

 D
S

K
9F

6T
C

42
P

R
O

D
 w

ith
 H

E
A

R
IN

G
Case: 22-70013, 07/25/2023, ID: 12761771, DktEntry: 40-2, Page 98 of 107
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10 Pub. L. No. 112–239, 828 (112th Cong.) (2013), codified at 41 U.S.C. § 4712. 
11 Id. 
12 Id. 
13 Id. (emphasis supplied). 
14 Pub. L. No. 99–500 (99th Cong.) (1986). 
15 Pub. L. No. 110–181 (110th Cong.) (2008). 
16 Pub. L. No. 112–239 (113th Cong.) (2013). 
17 Pub. L. No. 113–291 (113th Cong.) (2014), codified at 10 USC § 2409. 
18 Briefing by Government Accountability Project to Comm. staff (March 2016). 
19 Letter from the U.S. Office of Special Counsel to Mr. Leonard Y. Cooper (Mar. 21, 2014) 

(on file with Comm. staff). 

tional Defense Authorization Act for Fiscal Year 2013, but as a 
four-year pilot program that excluded IC contractors.10 In sum, the 
pilot program prohibits employees of a ‘‘contractor, subcontractor, 
or grantee’’ from being retaliated against for blowing the whistle on 
waste, mismanagement, and abuse occurring in relation to a Fed-
eral contract or grant, and provides employees with a mechanism 
for submitting complaints of such conduct to the inspector general 
of the relevant agency.11 The pilot program is set to expire in 
2017.12 

Importantly, Congress extended the whistleblower protections 
only to the extent the private individual is making a disclosure 
that is related to ‘‘gross mismanagement’’ ‘‘an abuse of authority,’’ 
‘‘a substantial and specific danger to public health or safety,’’ ‘‘or 
a violation of law, rule, or regulation’’ that is ‘‘related to a Federal 
contract or grant’’ or ‘‘a gross waste of Federal funds.’’ 13 A private 
individual blowing the whistle on conduct occurring in relation to 
a private company that is not related to a Federal project must 
seek the protection of other laws that apply to private citizens. 

Similar rights have existed for Department of Defense (DoD) con-
tractors working on DoD Federal grants for decades.14 In the years 
since the protections were first added, Congress expanded the DoD 
whistleblower protections to also cover grants,15 subcontractors,16 
and finally, in 2014, grantees and subgrantees.17 

Unlike the temporary, four-year program for civilian contracts, 
the rights of whistleblowers working on Federal defense contracts 
are not time-limited. S. 795 would remedy this unbalanced treat-
ment by ensuring that contractors, subcontractors, grantees, and 
subgrantees of civilian Federal contracts and grants have the same 
rights as those working on defense contracts and grants. 

Additionally, S. 795 would add another category of contract em-
ployees who would be protected from retaliation against whistle-
blowing: personal services contractors. Personal services contrac-
tors are contractors that contract their services directly with the 
Government, instead of as an employee of a private contracting 
company, but they are not currently covered under defense protec-
tions or the civilian pilot program. 

One notable example of the need to include personal services con-
tractors is the story of Mr. Leonard Cooper, a mechanical engineer-
ing expert who worked as a personal services contractor on em-
bassy security for the State Department.18 Mr. Cooper alleged to 
the Office of Special Counsel that he believes he was retaliated 
againstafter he disclosed to superiors that the Environmental Safe-
ty Protection Systems (ESPS) for embassies worldwide lack the in-
struments necessary to sense and account for the impact of con-
stantly-changing wind conditions or wind that leaks into the build-
ing.19 This creates global vulnerability to exposure by chemical, bi-
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20 Briefing by Government Accountability Project to Comm. staff (March 2016). 
21 Id. 
22 Letter from the U.S. Office of Special Counsel to Mr. Leonard Y. Cooper (Mar. 21, 2014) 

(on file with Comm. staff). 
23 10 U.S.C. § 2324(k), 41 U.S.C. § 4310. 
24 See 10 U.S.C. § 2324 (note); 41 U.S.C. § 4712 (note). 

ological, and radiological (CBR) attacks.20 Mr. Cooper also disclosed 
that the design of new stand-alone safe haven facilities, called 
Compound Emergency Sanctuaries (CES), in the United States 
Embassy Compound in Tripoli, Libya does not protect occupants 
against arson or fire as a weapon, leading to their guaranteed 
death against that type of attack.21 Although the United States Of-
fice of Special Counsel found a substantial likelihood that Mr. Coo-
per is correct and ordered a State Department investigation, his 
contract was not renewed.22 As a personal services contractor, he 
arguably has no recourse under current law. 

S. 795 would extend to subcontractors the existing laws prohib-
iting the Federal Government from reimbursing certain litigation 
or defense costs for contractors, including in their defense against 
retaliation claims by whistleblowers.23 Federal taxpayers should 
not foot the legal bills for contractors who retaliate against employ-
ees that report waste, fraud and abuse of taxpayer dollars. 

Current law does not require contracts signed before the effective 
date of the National Defense Authorization Act for Fiscal Year 
2013 to be revised so as to include the new whistleblower protec-
tions.24 This bill, however, would require companies to use best ef-
forts to include these protections if there is a major modification to 
any contract that is currently grand-fathered in. 

S. 795 would make the rights of civilian contractors permanent 
and make responsible corrections to existing protections for civilian 
and defense contractors to ensure that Federal Government con-
tractors can safely report government waste, fraud, abuse and pub-
lic health and safety threats. 

III. LEGISLATIVE HISTORY 

Senator Claire McCaskill (D–MO.) introduced S. 795 on March 
18, 2015. The bill was referred to the Committee on Homeland Se-
curity and Governmental Affairs. Senator Ron Johnson (R–WI.) 
joined as a cosponsor on February 9, 2016. 

The Committee considered S. 795 at a business meeting on Feb-
ruary 10, 2016. During the business meeting, a substitute amend-
ment was offered by Senator McCaskill. The bill, as amended by 
the McCaskill substitute amendment, was ordered reported favor-
ably by voice vote en bloc. Senators Johnson, McCain, Portman, 
Paul, Lankford, Ayotte, Ernst, Sasse, Carper, McCaskill, Tester, 
Baldwin, Heitkamp, Booker, and Peters were present for the vote. 

Consistent with the Committee’s order on technical and con-
forming changes at the meeting, the Committee reports the bill 
with a technical amendment by mutual agreement of the full Com-
mittee majority and minority staff. 
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IV. SECTION-BY-SECTION ANALYSIS OF THE BILL, AS REPORTED 

Section 1. Enhancement of whistleblower protection for contractor 
and grantee employees 

Subsection (a) adds ‘‘personal services contractor’’ to the list of 
protected individuals working on defense contracts or grants for the 
Federal Government. It also makes permanent the four-year pilot 
program that provides whistleblower protections to certain individ-
uals working on civilian contracts, and adds ‘‘personal services con-
tractor’’ and ‘‘subgrantee’’ to the list of those protected individuals. 

Subsection (b) prohibits reimbursement of legal fees accrued by 
a contractor, subcontractor, or personal services contractor in de-
fense of reprisal claims brought by the Federal Government, a 
state, or by a contractor or grantee employee arising under the au-
thority of the Federal whistleblower protections established for ci-
vilian and defense contracts. 

Subsection (c) requires the head of each contracting agency to, at 
the time of any major contract modification, make best efforts to 
include the protections established under this bill and the National 
Defense Authorization Act for Fiscal Year 2013 in any contract 
awarded prior to the date of enactment of this bill. 

V. EVALUATION OF REGULATORY IMPACT 

Pursuant to the requirements of paragraph 11(b) of rule XXVI of 
the Standing Rules of the Senate, the Committee has considered 
the regulatory impact of this bill and determined that the bill will 
have no regulatory impact within the meaning of the rules. The 
Committee agrees with the Congressional Budget Office’s state-
ment that the bill contains no intergovernmental or private-sector 
mandates as defined in the Unfunded Mandates Reform Act 
(UMRA) and would impose no costs on state, local, or tribal govern-
ments. 

VI. CONGRESSIONAL BUDGET OFFICE COST ESTIMATE 

MAY 27, 2016. 
Hon. RON JOHNSON, Chairman, 
Committee on Homeland Security and Governmental Affairs, 
U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 795, a bill to enhance whis-
tleblower protection for contractor and grantee employees. 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contact is Matthew Pickford. 

Sincerely, 
KEITH HALL. 

Enclosure. 

S. 795—A bill to enhance whistleblower protection for contractor 
and grantee employees 

S. 795 would amend federal law to permanently extend legal pro-
tections to certain nonfederal employees (contractors, subcontrac-
tors, grantees, and others employed by entities that receive federal 
funds) who report waste, fraud, or abuse involving federal funds. 
Specifically, under the bill, anyone who reports the misuse of fed-
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eral funds could not be demoted, discharged, or discriminated 
against because of the disclosure. The current four-year pilot pro-
gram that extends those same protections ends in December 2016. 

The cost to implement S. 795 would depend on the number of 
whistleblower claims made by those nonfederal employees. Evi-
dence from the pilot program that currently protects certain non- 
federal employees from such discrimination suggests that the num-
ber of such claims brought by nonfederal employees has totaled less 
than 20 for each of the 26 major federal agencies. CBO estimates 
that implementing S. 795 would cost about $3,000 to investigate 
each claim, or about $5 million over the 2017–2021 period. Any 
such spending would be subject to the availability of appropriated 
funds. Enacting the bill could affect direct spending by agencies not 
funded through annual appropriations; therefore, pay-as-you-go 
procedures apply. CBO estimates, however, that any net increase 
in spending by those agencies would be negligible. Enacting S. 795 
would not affect revenues. 

CBO estimates that enacting S. 795 would not increase net direct 
spending or on-budget deficits in any of the four consecutive 10- 
year periods beginning in 2027. 

S. 795 contains no intergovernmental or private-sector mandates 
as defined in the Unfunded Mandates Reform Act and would not 
affect the budgets of state, local, or tribal governments. 

The CBO staff contact for this estimate is Matthew Pickford. The 
estimate was approved by H. Samuel Papenfuss, Deputy Assistant 
Director for Budget Analysis. 

VI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with paragraph 12 of rule XXVI of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows: (existing law proposed to be omitted 
is enclosed in brackets, new matter is printed in italic, and existing 
law in which no change is proposed is shown in roman): 

UNITED STATES CODE 
* * * * * * * 

TITLE 10—ARMED FORCES 
* * * * * * * 

PART IV—SERVICE, SUPPLY, AND 
PROCUREMENT 

* * * * * * * 

CHAPTER 137—PROCUREMENT GENERALLY 
* * * * * * * 

SEC. 2324. ALLOWABLE COSTS UNDER DEFENSE CONTRACTS 
(a) * * * 

* * * * * * * 
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(k) PROCEEDING COSTS NOT ALLOWABLE. 
(1) Except as otherwise provided in this subsection, costs in-

curred by a contractor, subcontractor, or personal services con-
tractor in connection with any criminal, civil, or administrative 
proceeding commenced by the United States, by a State, or by 
a contractor, subcontractor, or personal services contractor em-
ployee submitting a complaint under section 2409 of this title 
are not allowable as reimbursable costs under a covered con-
tract, subcontract, or personal services contract if the pro-
ceeding 

(A) relates to a violation of, or failure to comply with, a 
Federal or State statute or regulation or to any other activ-
ity described in subparagraphs (A) through (C) of section 
2409(a)(1) of this title, and 

(B) results in a disposition described in paragraph (2). 
(2) A disposition referred to in paragraph (1)(B) is any of the 

following: 
(A) In the case of a criminal proceeding, a conviction (in-

cluding a conviction pursuant to a plea of nolo contendere) 
by reason of the violation or failure referred to in para-
graph (1). 

(B) In the case of a civil or administrative proceeding in-
volving an allegation of fraud or similar misconduct, a de-
termination of contractor, subcontractor, or personal serv-
ices contractor liability on the basis of the violation or fail-
ure referred to in paragraph (1). 

(C) In the case of any civil or administrative proceeding, 
the imposition of a monetary penalty or an order to take 
corrective action under section 2409 of this title by reason 
of the violation or failure referred to in paragraph (1). 

(D) A final decision— 
(i) to debar or suspend the contractor, subcontractor, 

or personal services contractor; 
(ii) to rescind or void the contract, subcontract, or 

personal services contract; or 
(iii) to terminate the contract, subcontract, or per-

sonal services contract for default; 

* * * * * * * 

CHAPTER 141—MISCELLANEOUS PROCUREMENT 
PROVISIONS 

* * * * * * * 
SEC. 2409. CONTRACTOR EMPLOYEES: PROTECTION FROM REPRISAL 

FOR DISCLOSURE OF CERTAIN INFORMATION 
(a) PROHIBITION OF REPRISALS. 

(1) An employee of a contractor, subcontractor, grantee, or 
subgrantee or personal services contractor may not be dis-
charged, demoted, or otherwise discriminated against as a re-
prisal for disclosing to a person or body described in paragraph 
(2) information that the employee reasonably believes is evi-
dence of the following: 

* * * * * * * 
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TITLE 41—PUBLIC CONTRACTS 
* * * * * * * 

Subtitle I—Federal Procurement Policy 
* * * * * * * 

DIVISION C—PROCUREMENT 
* * * * * * * 

TITLE 41—PUBLIC CONTRACTS 
* * * * * * * 

Subtitle I—Federal Procurement Policy 
* * * * * * * 

DIVISION C—PROCUREMENT 
* * * * * * * 

CHAPTER 43—ALLOWABLE COSTS 
* * * * * * * 

SEC. 4304. SPECIFIC COSTS NOT ALLOWABLE 
(a) SPECIFIC COSTS.—The following costs are not allowable under 

a covered contract: 
(1) * * * 

* * * * * * * 
(15) Costs incurred by a contractor, subcontractor, or per-

sonal services contractor in connection with any criminal, civil, 
or administrative proceeding commenced by the Federal Gov-
ernment or a State, to the extent provided in section 4310 of 
this title. 

* * * * * * * 
SEC. 4310. PROCEEDING COSTS NOT ALLOWABLE 

(a) DEFINITIONS.— 
(1) COSTS.—The term ‘‘costs’’, with respect to a proceeding, 

means all costs incurred by a contractor, subcontractor, or per-
sonal services contractor, whether before or after the com-
mencement of the proceeding, including— 

(A) administrative and clerical expenses; 
(B) the cost of legal services, including legal services per-

formed by an employee of the contractor, subcontractor, or 
personal services contractor; 

(C) the cost of the services of accountants and consult-
ants retained by the contractor, subcontractor, or personal 
services contractor; and 

(D) the pay of directors, officers, and employees of the 
contractor, subcontractor, or personal services contractor 
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for time devoted by those directors, officers, and employees 
to the proceeding. 

(2) PENALTY.—The term ‘‘penalty’’ does not include restitu-
tion, reimbursement, or compensatory damages. 

(3) PROCEEDING.—The term ‘‘proceeding’’ includes an inves-
tigation. 

(b) IN GENERAL.—Except as otherwise provided in this section, 
costs incurred by a contractor, subcontractor, or personal services 
contractor in connection with a criminal, civil, or administrative 
proceeding commenced by the Federal Government, by a State, or 
by a contractor, subcontractor, or personal services contractor or 
grantee employee submitting a complaint under section 4712 of 
this title are not allowable as reimbursable costs under a covered 
contract, subcontract, or personal services contract if the pro-
ceeding— 

(1) relates to a violation of, or failure to comply with, a Fed-
eral or State statute or regulation or to any other activity de-
scribed in section 4712(a)(1) of this title; and 

(2) results in a disposition described in subsection (c). 
(c) COVERED DISPOSITIONS.—A disposition referred to in sub-

section (b)(2) is any of the following: 
(1) In a criminal proceeding, a conviction (including a convic-

tion pursuant to a plea of nolo contendere) by reason of the vio-
lation or failure referred to in subsection (b). 

(2) In a civil or administrative proceeding involving an alle-
gation of fraud or similar misconduct, a determination of con-
tractor, subcontractor, or personal services contractor liability 
on the basis of the violation or failure referred to in subsection 
(b). 

(3) In any civil or administrative proceeding, the imposition 
of a monetary penalty or an order to take corrective action 
under section 4712 of this title by reason of the violation or 
failure referred to in subsection (b). 

(4) A final decision to do any of the following, by reason of 
the violation or failure referred to in subsection (b): 

(A) Debar or suspend the contractor, subcontractor, or 
personal services contractor. 

(B) Rescind or void the contract, subcontract, or personal 
services contract. 

(C) Terminate the contract, subcontract, or personal serv-
ices contract for default. 

(5) A disposition of the proceeding by consent or compromise 
if the disposition could have resulted in a disposition described 
in paragraph (1), (2), (3), or (4). 

(d) COSTS ALLOWED BY SETTLEMENT AGREEMENT IN PROCEEDING 
COMMENCED BY FEDERAL GOVERNMENT.—In the case of a pro-
ceeding referred to in subsection (b) that is commenced by the Fed-
eral Government and is resolved by consent or compromise pursu-
ant to an agreement entered into by a contractor, subcontractor, or 
personal services contractor and the Federal Government, the costs 
incurred by the contractor, subcontractor, or personal services con-
tractor in connection with the proceeding that are otherwise not al-
lowable as reimbursable costs under subsection (b) may be allowed 
to the extent specifically provided in that agreement. 
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(e) COSTS SPECIFICALLY AUTHORIZED BY EXECUTIVE AGENCY IN 
PROCEEDING COMMENCED BY STATE.—In the case of a proceeding 
referred to in subsection (b) that is commenced by a State, the ex-
ecutive agency that awarded the covered contract, subcontract, or 
personal services contract involved in the proceeding may allow the 
costs incurred by the contractor, subcontractor, or personal services 
contractor in connection with the proceeding as reimbursable costs 
if the executive agency determines, in accordance with the Federal 
Acquisition Regulation, that the costs were incurred as a result 
of— 

(1) a specific term or condition of the contract, subcontract, 
or personal services contract; or 

(2) specific written instructions of the executive agency. 
(f) OTHER ALLOWABLE COSTS.— 

(1) IN GENERAL.—Except as provided in paragraph (3), costs 
incurred by a contractor, subcontractor, or personal services 
contractor in connection with a criminal, civil, or administra-
tive proceeding commenced by the Federal Government or a 
State in connection with a covered contract, subcontract, or 
personal services contract may be allowed as reimbursable costs 
under the contract, subcontract, or personal services contract if 
the costs are not disallowable under subsection (b), but only to 
the extent provided in paragraph (2). 

(2) AMOUNT OF ALLOWABLE COSTS.— 
(A) MAXIMUM AMOUNT ALLOWED.—The amount of the 

costs allowable under paragraph (1) in any case may not 
exceed the amount equal to 80 percent of the amount of 
the costs incurred, to the extent that the costs are deter-
mined to be otherwise allowable and allocable under the 
Federal Acquisition Regulation. 

(B) CONTENT OF REGULATIONS.—Regulations issued for 
the purpose of subparagraph (A) shall provide for appro-
priate consideration of the complexity of procurement liti-
gation, generally accepted principles governing the award 
of legal fees in civil actions involving the Federal Govern-
ment as a party, and other factors as may be appropriate. 

(3) WHEN OTHERWISE ALLOWABLE COSTS ARE NOT ALLOW-
ABLE.—In the case of a proceeding referred to in paragraph (1), 
contractor, subcontractor, or personal services contractor costs 
otherwise allowable as reimbursable costs under this sub-
section are not allowable if— 

(A) the proceeding involves the same contractor, subcon-
tractor, or personal services contractor misconduct alleged 
as the basis of another criminal, civil, or administrative 
proceeding; and 

(B) the costs of the other proceeding are not allowable 
under subsection (b). 

* * * * * * * 

CHAPTER 47—MISCELLANEOUS 

* * * * * * * 
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Table of sections 
Sec. 
4701. Determinations and decisions. 

* * * * * * * 
ø4712. Pilot program for enhancement of contractor protection from reprisal for dis-

closure of certain information.¿ 
4712. Enhancement of contractor protection from reprisal for disclosure of certain in-

formation. 
* * * * * * * 

SEC. 4712. øPILOT PROGRAM FOR ENHANCEMENT¿ ENHANCEMENT OF 
CONTRACTOR PROTECTION FROM REPRISAL FOR DIS-
CLOSURE OF CERTAIN INFORMATION 

(a) PROHIBITION OF REPRISALS.— 
(1) IN GENERAL.—An employee of a contractor, subcontractor, 

[or grantee] grantee, or subgrantee or personal services con-
tractor, may not be discharged, demoted, or otherwise discrimi-
nated against as a reprisal for disclosing to a person or body 
described in paragraph (2) information that the employee rea-
sonably believes is evidence of gross mismanagement of a Fed-
eral contract or grant, a gross waste of Federal funds, an abuse 
of authority relating to a Federal contract or grant, a substan-
tial and specific danger to public health or safety, or a violation 
of law, rule, or regulation related to a Federal contract (includ-
ing the competition for or negotiation of a contract) or grant. 

* * * * * * * 
ø(i) DURATION OF SECTION.—This section shall be in effect for the 

four-year period beginning on the date of that is 180 days after the 
date the enactment of this section.¿ 

Æ 
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